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REPORT. 


To His Excellency the Right Honourable Sir HERCULES GEORGE 
ROBERT ROBIN SON, Knight Grand Cross of the Most Distin- 
guished Order of Saint Michael and Saint George, Governor and 
Commander-in-Chief of Her Majesty’s Colony of the Cape of Good 
Hope in Sonth Africa, and of the Territories and Dependencies 
thereof; Governor of the Territories of Tembuland, Emigrant 
Tambookieland, Bomvanaland, and Gealekaland; and Her Majesty’ § 
High Commissioner. 


May 1T PLEASE Your EXCELLENCY: 


1. Under and by virtue of the Commission issued by His Excellency the tnstructione to Com- 
Right Honourable Sir Henry Bartle Edward Frere, Bart., G.C.B., mission. 
G.C.8.1., &., &c., dated 15th September, 1880, and the subsequent: 

Commissions issued by Your Excellency, bearing date respectively 
10th February, and 22nd and 30th August, 1881, and loth June, 
1882, we were authorised, 


(a) To enquire into the Native Laws and Customs which obtain in 
the Territories annexed to this Colony, and to suggest such a 
code of Civil and Criminal Law as may appear suited to the 
future condition of those countries ; 


(b) To enquire into the expediency or otherwise of providing for 
the Legalization of Native Marriages which have already taken 
place, regulating the validity of Native Marriages in the 
future, and Declaring or Amending the Law relating to the 
Succession of Property in such cases ; 


(c) To enquire into the Native Customs in the matter of Land 
Tenure, and to make such suggestions regarding the Tenure of 
Land as may seem best suited to carry out, where practicable, 
the Policy of this Colony in the matter of ‘Individual Tenure ; 


(d) And to report on the advisability, of introducing some system 
of Local Self- Government in Native Territories. 


2. The terms of the Commission further ordained that we, or any three or Powers of Report. 
more of us, should have liberty to report to you our proceedings 
under the Commission from time to time, as tlte same might be com- 
pleted and perfected; and that the Commission should continue in 
force until we finally reported upon the several matters aforesaid, or 
the Commission should be revoked. 


3. In the preliminary Report which we had the honour to submit in Preliminary Procced- 
March, 1881, we informed your Excellency that in consequence of the mgr 
disturbed state of portions of the Native Territories, arising from the 
war in Basutoland and in parts of Tembuland and Griqualand East, it 
was considered inexpedient at that particular period to proceed with the — 
work entrusted to us. The sittings of the Commission were 
accordingly suspended until the beginning of September, 1881, when 
we met at Graham’s Town, and entered upon our labours. 

| B 


14 REPORT OF COMMISSION. 


Examination of Wit- 4, The importance and wide range of the subjects referred to us for 
cade. investigation rendered it desirable that the enquiry should be as full 
and satisfactory as possible. A considerable time was therefore 
occupied in taking evidence; and for this purpose, the Commission 
had to visit and hold sittings at the. chief frontier towns and the 
principal seats of magistracy in the Transkei and Tembuland. Many 
witnesses were examined, including officials, missionaries, and pro- 
fessional and other gentlemen, who have had considerable knowledge 
and experience of the Native Tribes within and beyond the Colonial 
Border ; while several Chiefs, Headmen, and other representatives of 
the Native Communities, personally attended before the Commission, 
describing their traditional laws and usages, and intelligently stating 
their views with regard to suggested legislation upon them. 


Other Evidence. In addition to this oral testimony, printed circulars, covering a series 
* of questions bearing upon the subjects of Criminal and Civil Law, 
Marriage and Inheritance, Land Tenure, and Self-Government, were 
addressed to, and answers in reply received from, various individuals, 
who by lengthened residence among native races in different parts of 
South Africa were known to be more or less conversant with their 
laws and customs. The opinions of the Chief and Resident Magis- 
trates holding office in the Native Territories, were also elicited ; and 
the several Inspectors and Superintendents of Native Locations were 
likewise called upon to furnish some particulars relating to the condition 
of Natives within the Colony. 


Importance of infor- 6, We cannot forbear acknowledging the valuable assistance the Com- 
mebemoveines _ ‘mission has received from Sir Theophilus Shepstone, K.C.M.G., and 
other witnesses who attended its sittings, as well as from those 
gentlemen who responded to the circulars and questions addressed to 
them, many of whom have furnished very carefully-prepared and 
valuable papers. A perusal of the Minutes of Evidence and Appendices, 
which accompany this Report, will shew the highly interesting nature 
and importance of the information thus obtained. 


For purposes of this. 7. Although our investigations necessarily extended to the social condition, 


ae and peculiarities of administration, laws, usages and customs of the 
cumstances of Aboriginal Population generally, we have, for the purposes of this 
pepo Report, paid special attention to the circumstances of the people 


forming the Tribes or sections of Tribes inhabiting the Eastern and 
Frontier districts of the Colony, and the Territories recently annexed 
and subject’ to the Crown, situate between the Great Kei River and the 
boundary of Natal. These people principally, if not entirely, belong. 
to what, according to popular usage, is designated the ‘“ Kafir” race, 
and comprise the several divisions of the Xosa and Tembu tribes, with 
their respective branches and connexions, as wellas the Bomvana, Pondo- 
mise, Baca, and Xesibe, and the broken clans of Natal and Zulu 
origin, now collectively known as the Fingoes. The total numbers of 
this Native population, under the Colonial Government, may be estima- 
ted at nearly half a million souls. 


Kafir Law andsome 8, Among them a system of law has for generations past been uni- 
eee formly recognised and administered. Although an “unwritten law,” its 
principles and practice were widely, understood, being mainly founded 

upon customary precedents, embodying the decisions of chiefs and 

councils of bye-gone days, handed down by oral tradition and 

treasured in the memories of the people. This law took cognizance of 

certain crimes and offences ; it enforced certain civil rights and obliga- 

tions; it provided for the ‘validity of polygamic marriages; and it 
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secured succession to property and inheritance, according to simple and 
well-defined rules: The system was to a great extent created by and 
adapted to the conditions of a primitive, barbaric hfe, and in some 
respects it was not unlike that which prevailed among our Saxon 
ancestors inthe early days of civilizatjon. But intermixed with it 
were a number of pernicious and deed usages and superstitious 
beliefs, as well as a course of judicial procedure in cases of the alleged 
offence of sorcery or witchcraft, utterly subversive of justice, and 
repugnant to the general principles of humanity. 


9. The first attempted modification of this Kafir law and procedure was made First attempted 
by Governor Sir Benjamin Durban, at the close of the Kafir war of 1835, mod?fcau ie = 
By treaties of peaceand agrcement then concluded with the several chicfsof B. Durban. 
tribes occupying the territory between the Keiskamma and the Great Kei 
Rivers, they and their people were declared to be accepted as British sub- 
jects, retaining possession of their own lands and locations, but governed 
and controlled by colonial law and authority. The officers who were 
appointed as Resident Government Agents among them were, however, 
instructed that the only criminal matters to be judged and dealt 
with by British laws were those specificd in the second article .of 
the treaties, viz. :—Treason, or taking up arms against the King, or the 
Government of the Colony; murder; rape; setting fire to houses or 
property ; and theft, whether of horses, cattle, sheep, goats or other 
property. The practice of pretended witchcraft was also peremptorily 
forbidden, under penalty of severe punishment. But all minor 
offences, as well as civil suits and matters relatmg to the domestic and 
internal regulations of their tribes and familics, were left to be 
determined by themselves according to native law and cnstom. 


10. At this time it would appear to have been in contemplation to frame a In contemplation to 
simple code which would work progressively from the Kafir up to Ss ey ae 
Bnitish law ; but there was no opportunity afforded of carrying this ment reversed 
intention into effect, as the British Government speedily rever sed the PY: 
policy mitiated by Sir Benjamin Durban, and decided to recede from 


the conquered territory castward of the Great Fish River. 


11. In1836,new Treaties were entered into by the Licutenant-Governor of Independence of 
the Colony, on behalf of His Majesty the King, with the several chiefs aft tribes with 
of the Kafir and Fingo tribes then living eastward of the Great Fish their Sow law 
River, acknowledging their independence within the respective 4 fuowledsed by 
territories occupied by them, with the “full and ciutire mght to adopt, 
or adhere to their own laws, or any other laws which they might see 
fit to substitute,” subject, however, to the condition that ministers 
and teachers of the Chnstian religion, and all British subjects 
sojourning in their territories, should not be prosecuted or molested 
in any way upon the plea or pretence of the native laws ane usages 
instituted against witchcraft. 


12. In 1840, and afterwards in 1845, some modifications of those Treaties were ge ac eee 
mutually agreed to; and Governor Sir Peregrine Maitland, by one of _ vileges secured? fon 
the amended Articles, scoured for all clacses:of native -cony erts to Chui ae 
Christianity in Kafirland the liberty to scttle at missionary villages or 
institutions, and freedom from disturbance or injury in their persons, 
families, or property, for refusing to comply with the Kafir customs of 
witchcraft, rain-making, polygamy, circumcision, or forcible abduction 
or violation of females. 


B? 
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13. In 1846, the ‘War of the Axe” broke out, and was prolonged 


until near the close of the following year, when the chiefs and tribes 
who had taken up arms finally made their submission. Governor Sir 
H. G, W. Smith, acting upon instructions given to his predecessor 
and himself by the Imperial Government, then issued a 
proclamation, dated the 23rd December, 1847, declaring all 
the Treatics and Conventions previously subsisting to be abrogated 
and annulled, and the sovereignty and authority of Her Majesty 
the Queen extended as far as the Great Kei River. The portion of 
territory between the Keiskamma River and the Great Kei River was 
created a separate Province, and received the name of ‘“ British 
Kaffraria,” and the Kafir chiefs and people inhabiting it were declared 
to be subject to ‘‘such rules and regulations as Her Majesty’s High 
Commissioner should deem best calculated to promote their civilization, 
conversion to Christianity, and general enlightenment,” 


14. At the same time, the Civil Administration of this new Province was 


placed in the hands of a military officer, who was appointed Chief 
Commissioner of Kaffraria, and subordinate to him were Assistant 
Commissioners, acting as magistrates, advisers, and arbitrators among 
the several tribes. The reasonable exercise of the chiefs’ authority 
over the members of their tribes was permitted and supported; but 
all their acts and decisions were hable to review, and if found incon- 
sistent with justice and humanity were subject to be reversed by the 
Commissioners placed over them. 


15. In 1850 war again occurred, which was not brought to a conclusion until 


1853. Governor Sir George Cathcart, at the termination of this 
war, treated British Kaffraria as ‘a conquered territory in military occu- 
pation,” and in a despatch of date the 13th September, 1853, addressed 
to the Duke of Newcastle, laid down the following expressed principles 
for regulating its government :—‘‘ That colonists be restricted to their 
well-defined limits on the one hand, and Kafirs not prematurely annexed 
to the Colony and subjected to Colonial laws or control, but as recognised 
British subjects, under Imperial rule, allowed to be governed as to their 
interior discipline, by their own chiefs, according to their existing laws, 
and retaining the usages to which they have been accustomed, until, 
through intercourse with European commerce and education, the 
gradual work of civilization shall remove those bad practices which are 
most objectionable.” The chiefs were held responsible and under 
command for the good behaviour of their people, but they were con- 
eeded the right of ruling them after their own manner, according to 
native laws and customs, and the Government Commissioners placed 
among them took the position of Political Agents, without any of the 
magisterial authority previously held by them. 


16. In 1855, an important change in the administration of justice among 


the natives, was effected by Governor Sir George Grey, the successor 
of Sir George Cathcart. The rcasons which led to the adoption of this 
change will be found fully set forth ina despatch dated the 18th 
December, 1855, addressed by Sir George Grey to the Right Honour- 
able Mr. Labouchere, then Her Majesty’s Secretary af State for the 
Colonics. It was there stated, although not accurately, that the 
prevailing course of procedure in British Kaffraria under Kafir law was 
as follows: Accusations and complaints were brought before the chief of 
the tribe by any person who deemed himself or the public to have 
been injured. Such complaint was then heard by the chief and 
his councillors, who imposed a fine of so many head of cattle or horses 
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upon the party to whom they attributed guilt. The fine was levied 
by messengers sent by the chief, and upon its being brought to the chief’s 
kraal the messengers were first paid for levying it. The chief then took - 
such portion as he pleased for himself, distributed a part among the 
councillors who heard the case, and the remaining portion, in a civil case, 
was handed over to the complainant, who shared his portion among those 
of his friends who assisted him in the prosecution. In all cases of 
murder or acts of violence committed on the person, and in cases of 
witchcraft, the whole fines imposed and levied were taken in the first 
instance by the chief, although at his pleasure or caprice he gave a 
share of this to his councillors. 


17. Sir George Grey represented that 1t was impossible for any people sub- native Chiefs deriv- 
ject to such a system to advance in civilization ; and further referred ing revenue 
to the apparent anomaly of chiefs in a British possession exercising Justice. 
independent powers and jurisdiction, and deriving a considerable 
revenue from what might be termed the fines and fees of the Courts 
of Justice—thus exercising sovereignty by appropriating to their 
own wants what should have been a part of the public revenue, 
and interfering with the prerogative of mercy by preventing the Crown 
from remitting fines and penalties however unjustly they might be 
imposed, and, finally, preventing the Crown from throwing over the 
quiet and well-disposed of its Kafir subjects the protection offered by 
British laws. 


18. To remedy this state of things, he, in virtue of his office and authority as arrangement with 
Her Majesty’s High Commissioner, offered to pay the chiefs and their Chiefs to receive 
principal councillors certain fixed monthly stipends, in leu of the fines ae in ae hee 
and fees they formerly received, and in consideration of their 4nd fees, and to be 
voluntarily relinquishing the authority conceded to them by Sir George trate. - 
Cathcart. The Chief Commissioner of Kaffraria, Colonel Maclean, it 
appears, was averse to attempting to carry out such a measure, regard- 
ing it as likely, sooner or later, to be hazardous to the peace of the 
country ; but Sir George Grey insisted that effect should be given to 
his plans, in the ultimate success of which he had confidence, and 
finally, after some negotiations, the chiefs were induced one by 
one to accept his proposals. Under the arrangement come to, 
they were pcrmitted to continue to hear all cases brought 
before them by their people, but they were to be assisted in 
their deliberations and decisions by European Magistrates, who were 
to be placed with them, and all fines and fees imposed for public 
offences became a part of the revenue of the Crown as in other 


countries. 


19. The introduction of this system provided the nucleus of a machinery appointment of 
which was soon afterwards expanded and extended for the supervision European Special 
and control of the several tribes in British Kaffraria. Building upon pectin ei 
the foundations found ready to hand, the location of each chief was tive and Judicial 
divided into districts under headmen, and sub-districts under assistant supervision and 
headmen, who were paid by the Crown. These men were answerable =*tol of Tribes. 
for the good ordcr of their kraals, for the detection of robberies, for 
the restoration of stolen property, the apprehension of thieves, the 
transmission of messages sent to them, and generally for the perform- 
ance of all instructions rclating to the maintenance of tranquillity. 

They were immediately responsible to their own chiefs, but ultimately 
tothe European Magistrates, who were their paymasters, and who super- 
vised their conduct by periodical tours of inspection of the kraals 


under their charge. The Magistrates in the performance of their duties 
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were also required to exercise as far as possible a good influence upon 
the people under their jurisdiction, by encouraging them to adopt 
habits of industry, to wear decent clothing, to take up European 
habits and customs, and to acquire some education. In the adminis- 
tration of Justice, they were directed to give their decisions, jointly 
with the chiefs, a according to equity and good conscience,’”’—at the 
commencement deviating from Kafir precedent only so much as might 
be necessary to attain this ; but keeping in view that the law should 
by degrees ultimately merge into that of the Cape Colony, so modified 
as to suit the state of the native population. 


20. By these measures, a considerable portion of the natives were gradually 


won over in favour of British laws and interests ; but to the majority 
of the members of the Kaffrarian tribes the restraints of that Law and of 
advancing Civilization continued to be unacceptable, and notwithstand- 
ing the presence of magistrates umong them, they brought their cases 
to their chiefs and influential headmen, who, from time to time, heard 
and arbitrated in civil suits and other matters, although they had no 
power to resort to compulsion in settling any of them. 


1. In 1860, upon the publication of the letters patent constituting British 


Kaffraria a separate Dependency of the Crown, all the proclamations and 
regulations previously issued by the High Commissioner were continucd 
in force in that territory, and declared to be subject to abrogation and 
alteration by legislative enactment only. The prevailing Kafir cus- 
tom of polygamy and the giving of cattle for wives appcars to have 
been under the consideration of the local Government about this 
period, and the Lieutenant-Governor issued instructions to the 
Special Magistrates to refuse to entertain in their Courts any case in 
which cattle or other property was claimed on account of a wife desert- 
ing her husband, and to leave the matter entirely to the natives them- 
selves for settlement, as it was not one of which a magistrate under 
Her Majesty’s Government could any longer take any official cognisance. 
But doubts having arisen with regard to the legal operation of such 
instructions, the Licutenant-Governor shortly afterwards entirely 
cancelled the same, and directed the Special Magistrates to deal with 
native dowry (ikazi) cases exactly as they would have done if these 
instructions had not been issued. 


. By the incorporation of British Kaffraria with the Cape Colony, 


under Act No. 3 of 1865,- the large body of natives, together 
with the European population, then comprehended within the limits 
of that Dependency, were brought within the pale of Cape Colonial 
Law, although no adequate machinery was provided for giving effect 
to this, inso far as its application to the natives was concerned. Sub- 
sequently, when the neighbouring Territories of Transkei and Griqua- 
land East were annexed, provision was made by proclamation, in 1879, 
for the administration within these Territorics of the laws in force in 
the Colony, both in regard to criminal and civil matters, with the 
exception that where all the parties in civil suits and proccedings 
were natives the cases should be dealt with according to native law. 


23. It has, however, been fully brought out m evidence before the Com- 


mission, that in several of the Frontier districts the mass of the inhabi- 
tants of the Native Locations, although legally subject to Colonial law, 
have been only nominally so; and to av ery considerable extent they : 
are still actually under their own traditional laws and usages, to which 
they appear to be attached by habit and familiarity, as well as by 
the fact that their mode of procedure is simple and inexpensive. 
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Native Law with- 


24. In the divisions of King William’s Town and Queen’s Town, more Administration of 


particularly, the Special Magistrates and Superintendents of Natives, 
without any judicial authority under statute, have continued to 
administer customary native law ; and in some Locations and Villages 
the Native Headmen deal with petty cases and disputes brought before 
them for arbitration and settlement, although there is no provision 
whatever for the enforcement of their decisions. ‘ This was the con- 
dition of things which the Commission found existing within the 
Colony at the time of its appointment. 


out statute autho- 
rity. 


25. In the Transkei and Griqualand East, as well as in Gcealekaland and In Transkei, Griqua- 


Bomvanaland, we also found that many cases are adjudicated according 
to native law; while in Tembuland, the Chief Magistrate informed us 
he has been entirely guided by native law and custom, except where 
British subjects are coneerned ; and the Chiefs and Petty Chiefs of 
Tembuland—under terms of a convention made with them by the Colonial 
Government in 1875—exercise authority according to native usage 
within their own sections (subject, however, to an appeal to the 
magistrate), in all cases except grave criminal offences such as 
murder, crimes arising out of accusations of witchcraft, serious 
assaults, and thefts from other tribes. 
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26, The first appointed duty of the Commission was to inquire into the Inquiry as to Native 


OS) 


. In pursuing our labours, we have endeavoured, as far as possible, 


Native Laws thus administered, as well as the Customs which obtain 
among the natives in the Territories. As regards Kafir laws, 
some knowledge of them was previously available from the Com- 
pendium compiled by the late Colonel Maclean, Chief Commissioner 
of British Kaffraria, with the aid of the Rev. H. H. Dugmore, 
the late Mr. J. C. Warner, Tambookie Agent, Mr. C. Brownlee, 
Gaika Commissioner, Mr. John Ayliff, and others. This work was 
prepared in 1856, for the guidance and information of the Special 


' Magistrates; and when submitted to Governor Sir George Grey, was 


printed by his authority as a generally correct exposition of Kafir 
jurisprudence. We have been enabled to supplement the information 
so obtained with some additional details of the laws and customs now 
existing and acknowledged, as furnished by. witnesses under exami- 
nation and others who have been acute observers of native usages, as 
well as by Administrators and Magistrates who have had a practical 
acquaintance with them in the course of their official duty. The 
papers, under the heads of Appendices B and C, attached to our 
Report, will, in this respect, be found specially interesting and 
instructive. 


ws and customs 
now existing and 
acknowledged. 


Appendices B & C. 


to Mode of pursuing 


deal with each of the different subjects referred to us, separately and enquiry. 


consecutively. Thus, in the Circular of Questions it will be found, 
one class of questions has been confined to matters relating to Criminal 
Law ; another to Civil Law; another to Native Marriage Law, which 
incidentdlly embraces Polygamy and the native law of Succession ; 
another class is confined to questions relating to Land Tenure; and the 
last class deals with Local Self-government in Native Territories. In 
the examination of witnesses a similar method has been adopted; and 
to secure accurate information we have avoided as far as possible mere 
loose individual opinions, and sought the evidence chiefly of persons 
of acknowledged experience, whose statements and conclusions may be 
accepted as those of experts. 
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28. The result of the enquiries so prosecuted, and the bulk of the testi- 


mony received by the Commission, will be found clearly to demonstrate 
that many of the existing Kafir laws and customs are so interwoven 
with the social conditions and ordinary institutions of the native popu- 


. lation, especially in the recently-annexed Territories, that any premature 


or violent.attempt to break them down or sweep them away would be 
mischievous and dangerous in the highest degree, besides, as experi- 
ence has shown, defeating the object in view. We consider it 
would, therefore, be most inexpedient wholly to supersede the native 
system by the application of Colonial Law in its entirety ; and we have 
directed our attention to the subject of suggesting and drafting a special 
Code and Regulations which, for the present, would leave such 
of their customary laws as are not opposed to the universal principles 
of morality and humanity, substantially unaltered, and at the same 
time secure an uniform and equitable administration of justice in 
accordance with civilized usage and practice. 


NATIVE TERRITORIES PENAL CODE. 


29. Although the instruction to the Commission to suggest a Criminal Code 


seemed to imply the want of it, we thought it our duty to ascertain 
whether there was a necessity for such a Code before we proceeded 
to frame the draft, which we have now the honour to submit. (Vide 
Annexure No. I.) 


30. On reference to the evidence, it will be found that there isa general 


concurrence of opinion in favour of a Criminal Code for the Native 
Territories. The three Chief Magistrates, while differing as to what 
should be the basis of it, agree in recommending the framing of some 
code. This is likewise the opinion of Sir Theophilus Shepstone, of 
most of the Resident Magistrates, of the Right Reverend the Bishop of 
St. John’s, and of most Missionaries, who were examined ; and although 
fears were entertained by a few that unless the laws of growth were 
allowed to operate so as gradually to extinguish native law, and that 
by defining such law there would be danger of its being perpetuated, 
these fears apply only to a civil code, and scarcely a witness condemns 
the establishment of a criminal code. It isalso a source of satisfaction 
to the Commission to krow that the Chief Magistrates of Transkei, of 
Tembuland, and of Griqualand East, to whom copies of the Draft Code 
have been submitted for report, concur in commending its penal provi- 
sions as well adapted for the requirements of these Native Territories, and 


. calculated to be of the greatest assistance to the Officers of the Govern- 


ment serving therein. 


31. In considering the system of existing Native Law, we have had at the 


outset to enquire into its derivation and source. It appears that although 
the Chiefs have at times exercised despotic power to such an extent as 
to induce some witnesses to come to the conclusion that the will of the 
Chief is law to his tribe, tne power of making law does not in reality 
vest absolutely in the Chief. The Chief himself is subject to 
the laws in force when he assumed his chieftainship; and 
so conservative are the natives of thei laws that, m all his 
great experience the Honourable Mr. Brownlee knows only of one 
instance in which even an attempt was made to change a native law. 
That attempt was by Kreli, who directed that in the case of the 
death of a spouse, no dowry cattle should be recoverable. Again Mr, 
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Orpen says that the laws of the Kafirs are not usually made by the 
Chief and his councillors without reference to the people; that the 
laws have all grown up among the people, and are only administered 
by the Chief; that with the exception of the prohibition of circum- 
cision and of the sale of brandy by Mushesh, he hardly knows of any 
law proclaimed by the Chief; that Moshesh, after long council with 
the tribe, also published a law prchibiting witchcraft ; and that of these 
three lawsaltered by Moshesh, only the one prohibiting witchcraft held its 
ground ; the other two, his individual commands, were failures. From 
this it will be seen that the. natives have not been subject to the 
capricious laws made by a Chief, but to laws emanating from the 
national will, which laws have been administered by the Chief. In 
future legislation it would be well, therefore, so far as possible, to 
give effect to those native laws, which, while they do not conflict with 
natural justice, are capable of being administered with benefit to all 
the inhabitants in the Native Territories. If the Chief who attempted 
a change did so without consulting his councillors, and without 
allowing the proposed change to be publicly and thoroughly canvassed 
before it was adopted, the probability would be that, if the law were 
at ‘all objectionable, the disaffected would withdraw their allegiance 
from the Chief and transfer it to another; and this, although such 
transference is a serious offence from a native point. of view. The 
inference we may draw from the whole evidence upon the subject is, 
that although natives have nothing corresponding to a representative 
form of government, their existing laws embody the national will, and 
that no Chief would attempt to alter a law without taking the opimion 
of his councillors, or referring the change to the people. 


32. Upon the question, what should be the basis of the proposed Criminal 
Code, there is, apparently, a great diversity of opinion. Thus, forinstance, 
the Honourable Mr. Brownlee thinks that its basis should be colonial 
law with modifications; Captain Blyth would frame italmost entirely upon 
colonial law, adding special provisions for the spoor law and witchcraft ; 
while Major Elliot thinks it should be based upon native law. But, 
upon examining the evidence of these and other witnesses, it will be 
found that the native criminal laws, in so far as effect can be given 
to them, can be defined by definitions from the colonial law. We 
have thought that in legislating for natives we should not innovate 
unless innovation was a necessity; that, without such necessity, to 
sweep away ancient native usages would be to deprive the law of the 
strong support which sympathy with national fecling always creates. 
We were prepared to recognise the important sanction which long 
prescription and national feeling give to all laws, and felt that even if 
native criminal law be built upon what may, perhaps, appear to be 
only national prejudice, such existing prejudice should not be dis- 
regarded, unless its recognition clearly perpetuated evils which could 
not be tolerated. If, therefore, we had discovered among the natives 
a complete system of Criminal Law, we should not have hesitated to 
adopt it. 


Basis of proposed 
Code. 


33. The result of our inquiries has, however, been the discovery that there 1s p.outiar features of 
no system of Criminal Law known to the natives inhabiting these Terri- Native Law re- 
tories which we-can adopt in its entirety, and give shape to ina "peqhescumensud 
codified form. Native law, it is true, recognises some distinction 
between crimes, and those wrongs which give rise only to civil 
remedies. But this distinction is built upon the theory that all 
the members of the tribe belong to, and give strength to, the Chief. 

Any injury to the person of any member of a tribe, whether male or 


C 


Injuries to property, 
aud thefts. 


More complete sys- 
tem wanted. 
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female, is therefore looked upon as an injury to the Chief, to whom, 
and to whom alone, reparation is due. So-called ‘‘ blood cases” 
come under the special jurisdiction of the Chief, and no reparation in 
damages can be claimed ‘by the person or family injured through 
violence or wrong to the person. The Chief not only throws his shield © 
over the person of every member of his tribe, but an injury to the 
person of anyone 1s a wrong to the Chief, through the “ Chief’s man.” 
Hence it 1s that all cases of killing are dealt with in the Chief’s court, 
and that compensation can by him, and by him only, be exacted in 
such cases. No member of the injured man’s family can claim any 
benefit out of the blood of the Chief’s man. As the Chief is alone 
wronged, he alone receives the fine or blood-money. Again, in cases 
of serious assaults, the same principle apples. No compensation can 
be claimed by the person injured, but a fine is levied, which goes to 
the Chief. The Chief may, and sometimes does, give a portion of the 
fine to the person injured; but this isa gift by him, and not compen- 
sation claimable of right by the injured man. 


Injuries to property, on the other hand, by Kafir law generally, only 

give rise to claims to compensation by the owner of that property. 
It 1s true that there is evidence to shew that where a man is found in 
the act of stealing by night, he may, in some circumstances be killed 
with impunity; but this is an exception, and a concession to the 
infirmity of human nature, for the protection of property. It is also 
true that the thief or malicious injurer of property is usually mulcted 
in damages, far in excess of the value of the stolen or injured 
property, but such damages are awarded to the owner, who gives a | 
portion to the dnstda or sheriff. Fraudulent misappropriation of 
property being looked upon as only giving rise to a civil remedy, the 
parties can, as a natural consequence, by mutual arrangement, in 
every case settle what would, according to our law, be serious c1imes. 
Indecd theft may be said to be unknown to Kafir law as a crime or 
offence against the members of the same community, and so is the 
compounding of it; although theft between tribe and tribe often 
became the cause of war, and wholesale theft was the equivalent of 
the declaration of war. Such a system of criminal law can not, asa 
whole, be perpetuated, and therefore without mentioning other defects, 
we are forced to look elsewhere for a more complete system. 


Such other system is not found in the law which may be said to have 
superseded, or as some say, has been built upon the native law. 
We find no uniformity in the criminal law or procedure, which 
until lately has been administered beyond the Kei. Some Magistrates 
inform us that they administer the Kafir law; others that they 
administer the Colonial law; some that they apply the Kafir mode of 
procedure by calling to their aid assessors, and allowing the exami- 
nation of prisoners: others that they adopt our Colonial mode of pro- 
ecdure ; some that they apply Kafir law and procedure in some cases, 
and the Colonial law and its procedure in others. AII are agreed 
that a Criminal Code is desirable in order to give certainty to the law 
that they are called upon to administer, and to enable those subject to 
the laws to know them. And this knowledge can best be secured by 
means of a code translated into the Kafir language, which, even if not 
read by the vast majority of natives, will in substance be learnt by them 
from missionaries, educated natives, and others, who, from the code itself, 
will be able to acquire a knowledge of law at present unattainable. 
‘Added to this, the laws administered in Tembuland and Gcealeka- 
land have, until recently, had no legislative sanction or authority. 
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For the reasons already given, it would be unwise to sanction or codify eae ana ne 
native criminal law or practice which is neither uniform nor certain; minal Law or 
and if it be said that the Colonial laws might, without codification, be Practice. 
adopted, we must bear in mind what these are, by whom they are to 


be administered, and the population to which they are to apply. 


The criminal law of the Cape Colony, though based upon the sound Criminal Law of the 
aan 3 Colony unsuitable 

principles of the Roman-Dutch law, and free from many of the in some respects. 

technicalities, which, until recently, dishgured the administration of 

criminal justice in England, is not, in itself, in a form which can 

commend itself either as certain or satisfactory. It is not codified. 

To find it, we have sometimes to refer to Roman-Dutch law stated in 

Commentaries, some in Dutch, the best in Latin, and only a few 

translated into English; at other times to Statutes, which though 

mostly in English, are scattered through many volumes. There 

is no one Commentary in any language which pretends to deal with 

all the common law and statutory offences known to our law. Again, 

there are many punishments known to the Roman-Dutch law which 

are too cruel to be enforced. The maximum of punishments 1s seldom 

stated, and a discretion both as to the nature and amount of punish- 

ment is given to the Judge, which invites nothing like uniformity mm 

sentences by different Judges. Some offences known to our law are 

also inapplicable to the Native Territories; while, again, no provision 

is made in it for dealing with witchcraft and the serious injuries 

arising from its imputation or from its practice, which prevails in the 

Territories. Our law of procedure in the trial of criminals also offends 

the native conception of justice, by failing to exhaust every source of 

information, including the examination of the accused and other persons 

who are able to throw light upon the subject under investigation. 


The adoption ofthe Colonial criminal law in its entirety would per- Draft Penal Code 


petuate these evils, and it is chiefly to avoid them that we have Sani ae 
suggested a Penal Code, which while it adopts the gencral principles _ nial, and retains 
of the existing Colonial law endeavours to remedy its defects, and a aa phesagae 
retains some laws and principles of procedure dear to natives, and mending them- 


one lv f 
which commend themselves to us as proper for those Territories. race eat wd Sas 


In the work of codification we have been especially aided by the Indian 7. work of codifi- 
Penal Code, duc to the Commission over which Lord Macaulay pre- cation. 

sided nearly fifty years ago, and by the draft Criminal Code (Indictable 

Offences Bill), framed by Sir J. Fitzjames Stephen and amended in 

committee of the House of Commons 1n 1879. It is true that the best 

codes extant furnish matter for just criticisms, and the most copious and 


precise language supplics only an imperfect machincry to the legis- 


lature ; but aided by definitions of offences found in these codes, and 
in our common and statute law, we trust that the best expression has 
been given to what should be the recognised offences and punishments 
beyond the Kei. 


We have followed the Indian Code in one of its most striking features Definitions and illus- 
by introducing the use of illustrations to facilitate the understanding {tions and com: 
of the law. In that code, cach definition of an offence is followed by Native Taw: 

a collection of cases which illustrates the intention of the legislature. 

The reason for their introduction by the Indian Law Commission was 

to prevent courts from usurping the power of making law by con- 

struing it. Cdnstructions, as stated in their report, should therefore 

‘‘come from the legislature and not from the judge. The definitions - 


and enacting clauses must, however, be understood to contain the 
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whole law. The illustrations make nothing law which would not be 
law without them. They only shew the law in full action and what 
its effects will be on the events of common life.” A brief statement 
of Native Law in regard to offences has also been introduced as notes 
to several of the chapters and sections of the Code, not for enactment, 


_ but for purposes of comparison. 


Suggested mode of 41, Thus the Code will be at once a statute book and a collection of cases ; 


revision, with 
view to rectify de- 
fects or omissions’ 


bikes obligations 
with neighbouring 
ibes. 


Theft as a crimen 
continuum. 


Compounding of 
theftsa,and existing 
Covenants with 
Tembu Chiefs and 
Headmen. 


but to remedy any possible defect of codification and illustration we 
would suggest that the Judicial Officers administering the code in 
the Native Territories be required to report from time to time to the 
Government all cases particularly illustrating its defects or omissions, 
with a view to rectifying such by future legislation. The cases 
thus reported might, with advantage, be referred to some future Com- 
mission, which could then supplement the work we have now begun ; 
an in this manner laws adapted to the Territories will be the almost 
sure consequence. We would also suggest that in the event of any 
cases arising in respect of which there is no provision made in the 
Code, the Judicial Officers should be instructed and authorised to 
decide such cases in the manner they corsider most consistent with 
the principles of justice, equity, and good conscience. 


42. In Section Three of the Code, we have endeavoured to give effect to treaty 


obligations,andamong them may be the treaty enteredinto by His Excel- 
lency Sir Peregrine Maitland, as Governor of the Colony, with the 
late Pondo Chief Faku, on the 23rd of November, 1844, by which 
we are bound to try and punish refugee native thieves, who have 
escaped from Pondoland, after committing crimes there. According 
to well recognized principles of international law, such criminals 
should be handed over for trial and punishment to the tribunal 
of the country where the crime was committed; but distrusting 
as our Governmnent did the fairness of such trials, we should 
not, if we deny reciprocity, hesitate by a legislative act to vest in our 
Courts the power to deal with such refugee criminals, in terms of the 
treaty. Without such legislation, it may be that British Courts can- 
not give effect to a treaty which imports a principle opposed to that 
which prevails. 


43. By Section Four, in treating theft as a crimen continuum, we give effect 


toa principle known tothe Roman-Dutch Law; although English Courts 
have refused to treat the thief as continuing the theft at whatever spot he 
takes the property to. 


44, Reference has been made, in Section Six, to covenants with certain 


Chicfs, by which the native thief who has stolen from a_ native 
may compound the theft with the owner by a mutual reference of the 
matter to the Chief. The covenants more especially present to our 
minds in drafting this section will be found at page 426 of the Minutes 
of Evidence, and are part of the conditions upon which the Tembus 
consented to be taken over by the Colonial Government and become 
British subjects. Fifteen Chiefs, headed by Gangalizwe, were, by 
those conditions, recognised as Chiefs, each receiving a salary from 
Government; and the fifth condition stipulates that these Chiefs are 
‘“to exercise authority and settle law suits (except cases of murder, 
‘crimes arising out of witchcraft, serious assaults, and thefts from 
‘other tribes and from the Colony) within their own sections, subject 
‘to rights of appeal to the Magistrate.” These conditions were entered 
into in 1875, and the construction given to them by Mr. Brownlee is that 
while the Chiefs mentioned had authority under that condition to settle 
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cases of a certain class, they were to understand that the Magistrates, 
while possessing the right to decide upon these cases when brought before 
them by way of appeal, had not been divested of the authonty to 
try them aiso as acourt of first instance, and that while the people had 
perfect freedom to proceed with their cases to the Chief, they had equal 
freedom, if they preferred it, to take them direct to the Magistrate. This 
was the construction by Mr. Brownlee, as Secretary for Native Affairs, in 
an official communication by him to Major Elliot, the Chief Magistrate 
of Tembuland, and inasmuch as Mr. Brownlee acted for the Government 
in assenting to the conditions, his construction of them carries weight 
with it. This construction is ulso adopted by Major Elliot, who says: 
“My construction of the 5th section is that the people involved in 
‘any suit have free right either to take the cases to their Magistrate 
“as a court of first instance, or to the Chicf.” This is the construc- 
tion which has ever since 1876 been acted upon by the Government. 


45. A majority of the Commission consider that it would be unwise, at the Unwise to negotiate 
present time, to negotiate with the Chiefs for a surrender of their With ciiefs for the 
rights. They are of opinion that such an attempt would have the rights at present 
effect of making them attach an unduc value to these rights, while ‘°"* 
even if some of them accepted the terms offered, the probability is 
that, as in former instances, they would continue to exercise the 
powers supposed to be resigned. All the officers administcring affairs 
in Tembuland, and who are brought into daily contact with 
chiefs and people, are of opimion that this exercise of authority 
by the chiefs 1s working fairly well, and that the powers they now 
excercise should be continued. At the same time they state that 
their own work is fast increasing ; and it is evident that without any 
direct interference on our part the people are becoming more and 
more in the habit of bringing their cases to the Magistrates. So 
good an account may well justify our letting the difficulty work itself 
out in its own natural course. There is an appeal to the Magistrates 
from the decisions of the Chiefs in every case, and the people frequently 
avail themselves of this right. . The case is then re-heard in full, 
which practically reduces a Chief’s position to that of an arbitrator. 
Their work is chiefly in hearing civil cases. Criminal cases, with the 
exception of theft by members of one tmbe from each other, are 
referred to the Magistrate. Thefts of this nature are regarded by 
natives as wrongs against the dividual, and not against the State ; 
while thefts from other tribes are treated more scriously. The 
majority of the Commission see no difficulty in recognising this 
distinction. An occasional theft of a sheep ora goat by one native 
from a fellow-native of his tribe will no doubt be compounded for, 
with or without reference to a Chicf; but while all thefts from 
other tribes and from Europeans are in the hands of the Magistrates, 
all practical purposes of administration will be sufficiently well 
served for the present. 


46. The Penal Code is intended to apply to all persons found within the Terri- Code applying to all 
tories without distinction of class and colour. Some of the offences, such Frrson®, (reepec= 
as those that deal with witchcraft, arc imported into the Code solely with colour. 
the view of suppressing the native witch-doctor ; and it may, there- 
fore, be said that here, at least, we are legislating for a class. It might, Exceptions in deal- 
however, with equal force, be argued that if thieves are found only P8,°" "*? 
among natives, laws punishing thefts would be class legislation. The 
only law which secms to partake of what is generally understood by 
‘<class legislation ”’ is that which createscommunal responsibility in cases 
where spoors of lost cattle are traced to native kraals or communities. 


Communal responsi- 
bility and spoor law 


Spoor-law limited to 
thefts of Stock 
only. 


Punishment of death, 
and commutation 
into imprisonment 
forlife, with trai:s- 
portation. 


Flogging. 


Punishment by fine. 
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This law, however, commends itself to the habits and modes of native 
life in the Territories, and nearly every witness cxamined favours its 
adoption there. Some witnesses are not opposed to its application even 
to Europeans resident on mission stations. But as European habits of 
life are such that they are ignorant of the acts of their near neighbours 
and have not the same facilities for mformation as are afforded to 
natives by their mode of life, we have limited the operation of this law 
to native kraals and locations where the system has been and continues 
in active operation. The effect uf it 1s, and will be, to make every native 
living in his tribal state a detective, andthusan inexpensive substitute for 
a police force will be continued throughout the Territories. If legislation 
in this direction be of a doubtful character, it is at least supported by 
its recognition by the Colonial Legislature in the 18th Section of Act 
16 of 1864. That section provides that no suit, criminal or civil, 
could by any native resident in a native location be: brought for any 
cattle of such native which, by order of the superintendent of 
the location, acting in conformity with the regulations and _ local 
customs of such location, as sanctioned by the Governor, had been 
taken and applied to make compensation for stolen cattle traced into 
the kraal or distinct community to which such native belonged. 


Under Kafir law there is liability for stolen property of any description 
which may be traced to a tribe, but the Commission considers it 
advisable that, under the provisions of the Code liability should be 
limited to spoors of stock only. 


The Punishment of Death has been retained in the case of murder 
and treason ; but a discretion is vested in the Governor, for the time 
being, to commute the punishment into imprisonment for life. We 
think transportation for life might also be an alternative in cases of 
murder. Natives regard transportation with peculiar fears; and it is 
the terror which the punishment inspires that chiefly deters from 
crime. The dread of the death-penalty is comparatively nothing in 
proportion to the fear caused by transportation, and this fear operates 
chiefly upon those whom we wish to deter by example. The 
difficulty, however, in awarding this punishment arises from the 
fact that we have no penal settlements. This, to some extent, can 
be met by transporting the convict to the breakwater works of the 
Colony. When we consider that amongst Kaffirs murder is a 
fineable offence, this departure from a principle recognized by law 
cannot be censured. The departure is not prompted by objections 
to capital punishment as being inapplicable upon other grounds. 
Flogging, except where aggravation exists, has been retained only in 
cases of unnatural offences and indecencies accompanied with violence, 
and in cases of repeated convictions for cattle thefts. 


We have throughout the Code endeavoured to give effect to the Kaffir 
mode of punishment by fine, which is a peculiarly appropriate punish- 
ment for all offenders prompted to crime by cupidity, for it operates 
directly on the very feeling which impels men to commit such crimes. 
The minimum punishment has, in every case, been left to the discre- 
tion of the judge; while the maximum has been fixed in all cases but 
fines. No general rule for the limiting of a fine has been adopted. 
The authors of the Bill of Rights could devise no other sound one 
than that excessive fines should not be imposed, and this rule has 
been imported into the constitution of the United States of America. 
It is a rule which may create hardship, but it is better to invest the 
judge with discretionary power, limited only by a prohibition not to 
be excessive, than to create the greater evil of endeavouring to 
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measure punishment according to the nature of the offence without 
reference to the character and means of the criminal. 


The jurisdiction of Magistrates being limited, their power of fine is 
also limited. When the fine is unpaid, except where otherwise pro- 
vided by law, the Court has the power forthwith to imprison, with or 
without hard labour, for a term not to exceed one year. During that 
time, or during the imprisonment, the offender may be released by 
payment; but where he has the means of payment, we provide that he 
cannot avoid it, and we allow a levy of the fine. The imprisonment 
already suffered cannot be considered as unjust, seeing that it is the 
duty of every one who can pay, to pay at once. If, im addition to 
imprisonment, fine be awarded and not paid, the Court may award 
imprisonment in default of non-payment; but in such cases the im- 
prisonment shall not exceed one-fourth of the maximum term of im- 
prisonment possible for the offence. This is adopted from the Indian 
Code. The English law which allowed no civil claim for damages 
where the injury was caused by what is known to that law as a felony, 
we think indefensible; for the greater the harm, the stronger the | 
claim to compensation. Reparation should not be denied to any per- Reparation and com- 
son injured by an offence; and to facilitate this we have provided that Py" ae 
at the criminal trial, compensation may be recovered by the owner in 
every case. Native law does not admit of this. It says: ‘‘No man 
can eat his own blood,” and, therefore, for an injury to, the person, the 
injured man can claim no compensation. But we think that in this 
respect the natives will readily accept a change. 


. This principle has been acted upon in India, and, in the case of stock Principle of repara- 


tion recognized in 


thefts, by our Colonial legislature in Act 16 of 1864, which in one nadia and by Colo- 
respect goes further by allowing reparation to be made upon commit-  ni#! Law. 
ment for trial. 


In dealing with the various subjects necessarily fallmg within the code, 4 rangement of aub- 
we have given one chapter to preliminary matter, another to punish - jects in the Code. 
ments, a third to the declarations of the principles understood to be 

applicable to all acts, and the further chapters to the definition and 

treatment of crimes. In this we have followed a course which has 

commended itself to the framers of the Indian and Imperial Codes. 

By abolishing the distinction between accessories before the fact and 

principals, we have, in departing from technical distinctions known ,to 

the Roman-Dutch and English common law, given effect to the sound 
recommendations by criminal jurists embodied in the Imperial draft. 

In treating of crimes, we have followed the order found in the best Order of Crimes. 
commentaries on the Roman-Dutch law, with this exception that crimes 

against religion do not in the Code precede all other crimes. 


. Opinions upon matters of religion, however erroneous, are not recog- Int -rests of religion. 


nized as crimes; and we think that the interests of religion are best 
preserved by punishing only those who disturb public worship. 


. In dealing with bigamy, provision has been made to exclude from the Bizamy. 


operation of the law native polygamous unions. 


. In dealing with breaches of contract of service, we have not adopted Breach of contract of 


the penal sections of the Master and Servant’s Act. The majority of “""" 


the Commission consider them inapplicable, and that the simple pro- 
visions of the Codeare sufficient to meet the circumstances of the 
Territories. 


We have found it necessary to impose heavy penalties upon those who Provisions of Code 
transgress the provisions of the liquor law, by which the sale of liquor i" ee sod 
to any native is prohibited. This subject is dealt with in another por- _ natives. 


tion of this report. 
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The Jurisdiction and Procedure of the Courts empowered to deal 
with crimes and offences under the Code have received our 
attention, and we submit some provisions which we _ consider 
applicable to the circumstances of the Territories. Under the 
powers conferred by the Charter of Justice, the jurisdiction of the 
Supreme Court of the Colony extends over all causes arising and per- 
sons residing within any of the Native Dependencies; and by the 
Administration of Justice Act, No. 40, 1882, the Court of the Eastern 
Districts has a jurisdiction concurrent with that of the Supreme Court 
within the Territories known asthe Transkei and Griqualand East. The 
majority of the Commission, however, are of opinion, that having 
regard to the special character of the laws to be applied in the Native 
Territories, and the necessity for immediate revision of Magistrates’ 
decisions especially in criminal cases, as well as other advantages to 
be secured by the control and supervision personally exercised over 
the records and procedure of the subordinate courts, a High Court to 
be presided over by a high judicial officer, to be styled the Recorder 
of the Native Territories, should be established, and have a jurisdic- 
tion concurrent with that of the Supreme Court within those Territories, 


When such Court has been established, Rules of Procedure may be 
finally framed for the direction and guidance of the judicial officers, 
and specially adapted to the conditions of the people. In the mean- 
time we think the Rules of Procedure in force within the Colony may 
very well be followed, in so far as applicable to the Territories, except 
where other and special provisions have been made in the Code. 
Among these special provisions will be found a section giving liberty 
to Magistrates to call in to their aid Native ‘Assessors, if they 
require it. We have also given effect to the native mode of trial, 
allowing the examination of the accused—a mode which, although 
hitherto absent from our method of criminal procedure, is familiar 
to some European codes, and proposed to be recommended for adop- 
tion in England, as well as by the Indian code. A majority of the 
Commission think that’ every accused must, in the Territories, be 
liable to such examination, and in this respect have not adopted the 
original proposal of His Honour the President, that an accused 
might have only the option of beg examined or not. Provision 
has also been made for trial by Jury, and the attendance upon the 
Courts of persons qualified from their intelligence and character to 
serve as Jurors, without regard to race or colour. 


61. With reference to the instruction to the Commission to suggest a Code 


of Civil Law, we have to report that we feel the framing of such a 
work would be a very arduous undertaking, and greatly prolong the 
labours of this Commission; and we think that for the present, and 
until such time asa Civil Code is passed for the Cape Colony, the 
ordinary Civil Law enforced therein may be adopted, as far as applica- 
ble to the Territories. We have, however, considered it our duty to 
frame Regulations in respect of Native Marriages and the validity of 
such marriages in the future, both in the Territories and within the 
Colony, and also Regulations regarding seduction and adultery, 
as well as a Draft Act for the definition of existing Native customs 
and usages relating to Inheritance, and for laying down rules as to 
testamentary disposition, the administratfon of estates, and guardian- 
ship of incapable persons and the care and custody of their property. 
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NATIVE MARRIAGES AND UKULOBOLA. 


. In endeavouring to deal with the subject of Native Marriages, the nativemarriagesand 


Commission was met at the threshold of its inquiry with the objection —«tv/obole. 
that the great essential of marriage is wiulobolau, by some said to be 

a contract between the woman’s guardian and her intending husband, 

by which, without her consent, she is bartered away for cattle to the 

highest bidder, and that polygamy is the inevitable and actual outcome 

of this system, which reduces the woman to a condition of slavery. 


It is beyond doubt that the actual delivery of ¢hazi (dowry cattle) and, Delivery of dowry 
in very many instances, the promise of more by the intending husband “t#¢ (44+) 

to the woman’s guardian, precedes, and is very generally held to be, 

a chief essential to native marriage. 


Those who condemn wkulobola or the contract under which this delivery Objections to the 
and promise takes place, say that it isa contract made without con- nature of the oon- 
sulting the woman, by which natives may, according to their law, 

force their children into marriage for a consideration which becomes 

the father’s absolute property, without creating any future obligation 

of support in him. 


Great weight 1s due to the opinion of those who urge this objection ; Supposition _ that 
and, if it be true that under a contract entered into without a women’s 70m it reduced 
consent, and in no way associated with her benefit, she is reduced, or 4 slave. 

even intended to be reduced, to the condition of a slave, we should 

refuse to legalize the contract, and would commend those Magistrates 

who drive from our Colonial judgment seats all who either claim to 

enforce the contract, or where there is a breach of it try to recover the 

consideration (7azi.) 


In order to arrive at the real object and meaning of wkulobola, we have History of the cus- 
endeavoured to trace its history; and upon this subject obtained = 

valuable evidence, including the interesting paper of the Rev. Mr. 

Kropf, to be found at page 259 of the appendices to this report. It will 

there be seen that a similar custom obtained among many Oriental nations; 

traces of if appears among the Hebrews; also among the Greeks of 

Homer, the Romans, and the early German monogamists, while rem- 

nants of it are, even to this day, to be found in Norway. 


. All inquiries into the history of this custom of the payment of dowry, Was the payment 


in the form of services or otherwise, indicate that im order to secure ° se i a 
the father’s consent to the marriage of his daughter, translating her 
from his guardianship to that of her husband, and by which ‘the father 
would lose the benefit of his daughter’s services, the intending husband 
was obliged by payment or by services rendered to the guardian to 
prove his fitness to undertake the duties of husband and future guardian. 
This conception of a marriage closely corresponds to that of a Kafir . 
marriage, when uncorrupted by abuses. Their family life which is 
reflected in all their institutions, exists for the mutual welfare of all 
its members. It is this welfare of all which gives authority to the 
head of the family, which imposes upon the father, as guardian, the 
duties of maintenance and support, and imposes upon his children the 
duty of obedience and service. It is this duty of support which causes 
the father to contribute, as he does, to the zkazi fcr his son’s wife, 
and to maintain his daughter till he has secured to her a suitable future 
guardian in a good husband, into whose family she passes. It is this 
duty of service and obedience which obliges the married son to render 
certain services and obedience to the father, if he remains with his 
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father, notwithstanding marriage. It is this duty which obliges the 
daughter to abstain from a marriage not approved of by her father, 
and often causes her to follow his directions even when they are im- 
proper. That the reasonable services of the daughter are by marriage 
transferred to the native husband, is also admitted by all; and as long 
as the condition to which a woman is reduced by marriage is not that 
of a slave, her voluntary consent to be married to the man who paid 
her father for the loss of her future services, would not import into 
the contract anything which the law should prohibit as illegal. 


There is also abundant evidence that the ckazi is paid not merely for 
the loss of services, but 1s exacted and paid as a guarantee of good 
conduct, both in the husband and wife; for it remains with the father 
as long as the daughter is a good wife, and so insures the father’s 
influence in securing the wife’s proper conduct, which he is required 
by law to secure. If the wife wrongly leaves the husband. the dowry 
must be returned; while upon proof of the husband’s misconduct. 
which leads to desertion, the zkazi or its equivalent may, wholly or in 
part, be ordered to be retained by the father. 


The Natal Code, in departing from this provision of the native law, 
and in imposing no obligation on the father to return the z/azz, m 
case of the wife’s misconduct, has, according to the report of the 
Natal Commission, of 1882, created an evil, which the native law 
avoided, and thus shews that their customs are all parts of a well 
considered system. | 


Ukulobola may be taken to be a contract betwecn the father and the 
intending husband of his daughter, by which the father promises his 
consent to the marriage of his daughter, and to protect her, in case of 
necessity, either during or after such marriage, and by which in re- 
turn he obtains from the husband valuable consideration, partly for such 
consent and partly as a guarantee by the husband of his good conduct 
towards his daughter as wife. Such a contract does not imply the 
compulsory marriage of the woman. The ztazi may, therefore, upon 


_ every principle of sound law, be recoverable under such a contract, 


unless a native marriage involves a condition of slavery and thus 
becomes illegal. 


All the evidence, however, proves that a woman is not the slave of her 
husband. He has no property in her. He cannot, according to 
native law, kill, injure, or cruelly treat her with impunity. He 
cannot legally sell or prostitute her, and with the exception of paying 
cattle to her father, as dowry upon marriage, there 1s nothing to indicate 
that native law or custom treats the wife as a chattel; nor is there 
anything in that law to indicate that a child is its father’s slave unless 
it be shown by this contract of dowry. The only native witness who 
boldly asserted that a woman was her father’s and husband’s chattel 
was the Chief Gangelizwe; and although his conduct towards Krelli’s 
daughter was consistent with his opinion, not only Kreli’s repudiation 
of such a power in his daughter’s husband, but the opinion of every 
native witness, fortified by the vast majority of European witnesses 
examined by the Commission, proves to the satisfaction of the Com- 
mission that it is only the abuse of parental and marital authority, 
and not the Kafir law of marriage, or the contract of ukulobola, which 
justifies the erroneous opinions that Kafir women are by Kafir law 
slaves to their parents or husbands, and can be treated as property. 


As stated in a previous section of this Report, the Commission 
recognises the fact that interference with the long established customs 
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of any unenlightened people requires considerable care and delicate 
handling if any beneficial result is to follow. This is specially the 
case in reference to any custom, the abolition of which would directly 
touch material interests, or lessen or destroy what was considered, 
however wrongly, a right and lawful source of individual wealth. 
Individual interest and national customs and feeling are all thus 
attacked at the same time. Such a difficulty particularly surrounds 
the subject of wkulobola, with the addition, at the present moment, of 
an irritable and suspicious mood among the whole native people within 
and beyond the Colony. All these unfavourable conditions have 
added to the labours of the Commission, and been the cause of much 
perplexity in the attempt to deal with uwkulobola. This is, however, 
but one instance, amongst others, of the peculiar difficulty of the work 
of this Commission, while attempting to mould native law into some 
shape that would conform more closely to civilized law and to secure 
the sanctity of marriage and the rightful place of woman. 


73. The Commission under this head of enquiry, as under others, had first Conclusions and re- 
to consider how it would do no harm, and second how it could do commendations of 
some good. The conclusions and the work on this special subject 
may be thus briefly stated :—It considers the custom of ukulobola 
could not from its peculiar nature and history be repressed and 
rendered illegal by direct enactment, without overt or concealed 
opposition, or constant evasion of the law, as such legislation would 
necessarily affect masses of people unwilling at present to accept such 
change, and, because unenlightened by previous teaching, preferring 
to be let alone. But the Commission in all its enquiries and in the 
Regulations it has framed, has steadily kept in view the emancipation 
of the Kafir woman from the degraded position in which, according to 
English views, she is placed by the practice of ukulobola and certain 
forms of native marriage, especially when those marriages are 
polygamous. The changes and restrictions recommended and 
embodied as Regulations (Vide Annexures II and III) may at first fy" % °™4 
sight appear to be slight, but they are radical in their operation. 

Some only apply to the Territories or Dependencies; all of them 
mentioned below apply to the Colony proper. The most important 
are as follows :— 


(1.}+-The perfectly free consent of the woman about to be married. 


(2.}-The non-recognition in any Court within the Colony of any 
suit for conjugal rights in the case of polygamous marriages. 


(3.}-That the gift of the zkazi or native dowry, which is the chief 
element of wkulobola, shall imply and constitute an obligation 
on the recipient or his representative to maintain the woman 
for whom such dowry has been given, in the event of her 
being deserted or reduced to poverty. 


(4.}—But to prevent this custom thus admitted, being abused either 
by the connivance of the father, or by the caprice or connivance 
of the woman, the moral evils of which would fall chiefly on 
the woman herself, and greatly increase her degradation, the 
dowry may be reclaimed or recovered by the husband in the case 
of desertion by the woman of her husband without just and 
sufficient cause. 


( 5.}-In no case shall such claim for restoration of cattle be heritable 
or transferable from the husband, as it has hitherto been. 
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(6.;—The ¢kuzi, or native dowry, 1s omitted from the essentials of 
marringe as recognised by law; and it can only be claimed by 
the father or guardian in cases where the husband shall have 
agreed to pay the same. 


74. By the first of these changes, which are now to be made an essential of 
the marriage contract, the coercion of the native woman into a 
marriage distusterul to her or quite unsuited to her from age or any 
other cause, as has often been the case hitherto, 1s provided against, 
and any marriage so contracted is, upon evidence being shown, 
rendered illegal and invalid. And, still further, to prevent a too late 
remedy for so serious an evil, powers are proposed to be given to 
Magistrates to. inquire summarily into any case where there may be 
information laid that such coercion is being, or about to be, practised. 
This applies both to the Territories and the Colony. 


By the second change proposed, and which applies to the Colony only, 
native women by law would, on and after a cer‘ain date, be freed, 
if they so desire it, from the bonds entered into in polygamous unions. 


By the third, ukulobola has been shaped into its least objectionable 
form, and recognised as an obligation undertaken to maintain the 
woman in case of need; while its reception constitutes that obligation. 


By further Regulations, not mentioned above, when necessity occurs or 
Just cause is shewn, a woman applying for the custody or control of a 
child by application to Court, in a form rendered intentionally simple, 
and in certain other cases, the Court may make an order for the 
guardianship and maintenance of children out of the dowry restored 
on cancellation of the contract of marriage. 


By the fifth Regulation, a limit is set to the claim, and its finality as it has 
been called, so far secured, while its marketable or negotiable character 
beyond the husband is abolished. 


Finally and chiefly, the gift of zkazi is not included among the essentials 
of martiage as necessary in the eye of the fed however it may be 
regarded by native custom. 


_ 75. Beyond these Regulations we have not thought it advisable to go at 


present, nor to recommend to Government any direct suppression of 
. the custom, even though strong statements are sometimes made as to 


its connection with stock-stealing. Our view rests on the following’ 


reasons:—The time is inopportune; the custom is of very old 
standing; is decply rooted in the native feeling and habit ; is regarded, 
however mistakenly, by the native people as not only not unlawful 
but as just and right; and from the native woman’s point of view, 
and as concerns her marriage, it imparts to 1t something which 1s best 
expressed by the English word “ proper” or ‘‘ respectable ”—however 
unfortunate we may regard that view or idea of “respectability.” 
This may be subject for pity, or for efforts for enlightenment, but it 
is a doubtful case for suppressive legislation. It may be feared that 
the demand for legislation 1s sometimes made a substitute for the 
more difficult and slower process of enlightenment. Women, therefore, 
who have received no kind of teaching, and whose minds are swayed 
only by the power of native custom, are in favour of the continuance 
of this custom, and would be among the most strenuous opponents of 
its abolition. 


76. Nor are all Missionaries agreed as to the wisdom or necessity of direct 
suppression. Some are strongly & favour of such enactments, and 
some are not. 
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In its original idea the custom had an element which cannot be unquali- Original element 
of the custom a 
: ‘ .4 : provision for wife 
certain circumstances and conditions ; though like many other customs or _ widow under 

e e e e e e ‘er iy ae 
not originally evil in themselves, it has been perverted from its first stances. 
intention by cupidity on the one hand, and licentious inclination on 


the other. 7 


It is also a means or usage for binding familics or sub-tribes together, Atso, binding tami- 
and it is probably so used still; and from a low and very unworthy {spe ue 
motive it was and still acts among heathen parents as an inducement curing oversight of 
to take greater care and oversight of their daughters at marriageable ‘te. 

age. The evidence on this pot by some who are not now heathens 

is outspoken and painful, as indicating certain evils of a transition 

state, before the new has quite taken the place of the old. In the 

present condition of most natives, it is difficult to decide how far a 

custom which indirectly, and from most unworthy motives, leads them 

to this greater care of their children, should be roughly swept away, 

even if there were force enough to do so. 


It is better not to attempt this, but for a time to turn the custom to Utilize it for a time 

some use, while the way is being paved for its abolition by more en- jiite Pomy ae 

lightened views on the sanctity of marriage and the rightful place of more enlightened 
Views. 


woman. 


On these grounds, and from a belief that absolute prohibition would Restrict without 
be perfectly futile, the Commission has framed Regulations in respect sepa gte 
to ukulobola, which restrict without ignoring the praetice—as the result ally to lead to its 
of simply ignoring, it would be to send all such cases for settlement 7° 

to their headmen, where the custom would go on as before, without 

the checks which these Regulations impose, and which may gradually 


lead to its abolition. 


NATIVE MARRIAGES AND POLYGAMY. 


On the larger and more difficult subject of polygamy, as involving the Polygamy. 
whole question of Marriage and the related subject of Inheritance, the 
Comission desires to record its conclusions, and the grounds on which 

they are based, somewhat fully. 


We must express our conviction that it would be for the welfare Institutions rooted in 


of the native people of this country if this practice could be joie, ane paiona’ 


speedily abolished, and that its disappearance would materially aid easily overthrown. 


‘the labours of Missionaries, and conduce to the prosperity of the 


country. On the other hand we recognise that institutions which 
have become rooted in the social and national life of any people 
are not casily overthrown by direct enactment. They are never so 
overthrown unless there is a prepaiation of opinion end a certain 
willingness on the part of the people to accept such changes, or unless 
the Government promulgating such enactments is in possession of 
sufficient force to give eficct to these laws, and is also satisfied both 
as to the justice and necessity of using such force. None of these 
conditions exist at the present moment. And there can be no 
difficulty in finding an illustration of the danger of passing enact- 
ments without the necessary power or force to give them effect. 
Among the native peop'e of this country also, there does not exist 
to any extent the means of diffusing information by the help of the 
press, and they can only be reached through the Magistrates and 
Missionaries. | | 
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(6.: y—The rkuz?, or native dowry, 1s omitted from the essentials of 
marrige as recognised by law; and it can only be claimed by 
the father or guardian i In cases where the husband shall have 
agreed to pay the same. 


74. By the tirst of these changes, which are now to be made an essential of 
the marriage contract, the coercion of the native woman into a 
marriage distasterul to her or quite unsuited to her from age or any 
other cause, as has often been the case hitherto, 1s provided against, 
and any marriage so contracted is, upon evidence being shown, 
rendered illegal and invalid. And, still further, to prevent a too late 
remedy for so serious an evil, powers are proposed to be given to 
Magistrates to- inquire summarily into any case where there may be 
information laid that such coercion is being, or about to be, practised. 
This applies both to the Territories and the Colony. 


By the second change proposed, and which applies to the Colony only, 
native women by law would, on and after a ccrtain date, be freed, 
if they so desire it, from the bonds entered into in polygamous unions. 


By the third, ukulobola has been shaped into its least objectionable 
form, and recognised as an obligation undertaken to maintain the 
woman in case of need ; while its reception constitutes that obligation. 


By further Regulations, not mentioned above, when necessity occurs or 
just cause is shewn, 2 woman applying for the custody or control of a 
child by application to Court, in a form rendered intentionally simple, 
and in certain other cases, the Court may make an order for the 
guardianship and maintenance of children out of the dowry restored 
on cancellation of the contract of marriage. 


By the fifth Regulation, a limit is set to the claim, and its finality as it has 
been called, so far secured, while its marketable or negotiable character 
beyond the husband 1s abolished. 


Finally and chiefly, the gift of ztaz: is not included among the essentials 


of malriage as necessary in the eye of the law, however it may be 
regarded by native custom. 


_ 78. Beyond these Regulations we have not thought it advisable to go at 


present, nor to recommend to Government any direct suppression of 
the custom, even though strong statements are sometimes made as to 
its connection with stock-stealing. Our view rests on the following’ 
reasons:—The time is inopportune; the custom is of very old 
standing ; is deeply rooted in the native fecling and habit; 1s regarded, 
however mistakenly, by the native people as not only not unlawful 
but as just and right; and from the native woman’s point of view, 
and as concerns her marriage, it imparts to it something which is best 
expressed by the English word “ proper” or ‘‘ respectable ”—however 
unfortunate we may regard that view or idea of ‘‘respectability.” 
This may be subject for pity, or for efforts for enlightenment, but it 
is a doubtful case for suppressive legislation. It may be feared that 
the demand for legislation is sometimes made a substitute for the 
more difficult and slower process of enlightenment. Women, therefore, 
who have reccived no kind of teaching, and whose minds are swayed 
only by the power of native custom, are in fuvour of the continuance 
of this custum, and would be among the most strenuous opponents of 
its abolition. _ 


76. Nor are all Missionaries agreed as to the wisdom or necessity of direct 
suppression. Some are strongly & favour of such enactments, and 
some are not. 


7. 


78. 


79. 


80. 


81. 


82. 


- fiedly condemned, namely, as a provision for the wife or widow under 


REPORT OF COMMISSION. 33 


In its original idea the custom had an element which cannot be unquali- Original element 
of the custom a 
i : _ . provision for wife 
certain circumstances and conditions ; though like many other customs or widow under 

e e ° ° ° ° er - 
not originally evil in themselves, it has becn perverted from its first tances 
intention by cupidity on the one hand, and licentious inclination on 


the other. 


It is also a means or usage for binding families or sub-tribes together, Also, binding ‘ami- 
and it is probably so used still; and from a low and very unworthy {ipo See 
motive it was and still acts among heathen parents as an inducement  curingoversight of 
to take greater care and oversight of their daughters at marriageable ‘™¢"e™- 

age. The evidence on this pomt by some who are not now heathens 

is outspoken and painful, as indicating certain cvils of a transition 

state, before the new has quite taken the place of the old. In the 

present condition of most natives, it is difficult to decide how far a 

custom which indirectly, and from most unworthy motives, leads them 

to this greater care of their children, should be roughly swept away, 

even if there were force enough to do so. 


It is better not to attempt this, but for a time to turn the custom to Utilize it for a time 

some use, while the way is being paved for its abolition by more en- bas pomp 
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woman. 


On these grounds, and from a belicf that absolute prohibition would Restrict without 
be perfectly futile, the Commission has framed Regulations in respect ee ee ede 
to ukulobola, which restrict without ignoring the praetice—as the result ally to lead to its 
of simply ignoring, it would be to send all such cases for settlement “"!°™ 

to their headmen, where the custom would go on as before, without 

the checks which these Regulations impose, and which may gradually 


lead to its abolition. 


NATIVE MARRIAGES AND POLYGAMY. 


On the larger and more difficult subject of polygamy, as involving the Polygamy. 
whole question of Marriage and the related subject of Inheritance, the 
Comission desires to record its conclusions, and the grounds on which 

they are based, somewhat fully. 


We must express our conviction that it would be for the welfare Institutions rooted in 


of the native people of this country if this practice could be 0% Rares 


speedily abolished, and that its disappearance would materially aid easily overthrown. 


‘the labours of Missionaries, and conduce to the prosperity of the 


country. On the other hand we recognise that institutions which 
have become rooted in the social and national life of any pcople 
are not casily overthrown by direct enactment. They are never so 
overthrown unless there is a preparation of opinion end a certain 
willingness on the part of the people to accept such changes, or unless 
the Government promulgating such enactments is in possession of 
sufficient force to give effect to these laws, and is also satisfied both 
as to the justice and necessity of using such force. None of these 
conditions exist at the present moment. And there can be no 
difficulty in finding an illustration of the danger of passing enact- 
ments without the necessary power or force to give them effect. 
Among the native peop'e of this country also, there docs not exist 
to any extent the means of diffusing information by the help of the 
press, and they van only be reached through the Magistrates and 
Missionaries. | | 
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Any measure, therefore, to be effective, would require to rest on their 
confidence and support, and sufficient time would require to be given 
to secure that, and the Commission, therefore, do not at present 
recommend any action the immediate effect of which would be at once 
to suppress polygamy by direct enactment. We recommend rather the 
adop:ion of such indirect measures, the effect of which would be 
gradually to draw certain restrictions round the practice, in the form 
of certain disabilities, without direct prohibition; while we also 
believe that with enlightenment and the spread of other views among . 
the natives, the practice will gradually disappear. We consider such 
a course to be consonant with justice and not derogatory to the 
authority and administration of law in a Christian country, and more 
hikely in the end to secure the desired object than to attempt by 
sudden enactment to stop the practice. 


84. The Commission rests its view on the following grounds :— 


(a) A distinction must be made between practices repugnant to 
Christian law and opposed to enlightened Christian feeling, 
among which would come the custom of polygamy, and those 
practices which also have the sanction of national custom, but 
are repugnant to humanity and justice as well as to Christian 
law and feeling. Among these may be reckoned the now 
repressed custom of suttee, or the immolation of widows; 
infanticide and the exposure of female clildren, and the self- 
immolation of religious devotees, in India; and the practice of 
witchcraft and smelling out among some native tribes of this 
country. Absolute prohibition by dircct enactments, rendering 
such practices penal, is justifiable and neccessary on the ground 
of the sacredness of human life, which it is the duty of the 
State to protect. 


(6) Dealing with the question of marriage in its broadest aspect, 
we cannot accept the view cxtensively held, that in dealing 
with a people among whom civilization and Christian law have 
but lately come, marriage can only be recogniscd and regarded 
as legal and valid when such marriage has been performed 
according to the rites of civilized or Christian countries and 
has been duly registered. We recognise the essential 
element of marriage to be a contract between a man 
and a woman, into the celebration of which a certain 
defined social, or civil, or religious ceremony enters, while at 
the same time we hold that the Christian law of marriage sets 
forth the truest and purest idea of such a union, and fixes 
what should obtain amongst those who have accepted Chris- 
tianity as a religion, or in States ruled by Christian law. But 
we cannot on this ground hold that marriages celebrated in 
this or in other countries where Christianity has not been es- 
tablished, or where the civilization is not Christian, are not in 
reality marriages, whether such marriages are monogamous or 
not, so long as certain essential conditions are fairly fulfilled, 
viz., mutual life, fidelity, mutual support, and recognition of 
certain duties to the offspring of such unions or marriages ; for 
were this not recognised, at least two-thirds of the entire popu- 
lation of the globe would be in the position of being illegally 
marricd, and therefore without any of the nghts of marriage 
or responsibilities to children which belong to marriage, and 
the children without their just and natural rights. 
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(c) The suppression of polygamy by direct enactment does not 
appear to be attempted in India and in several other countries 
or dependencies of the British Empire. Neither amongst 
some portions of the coloured, but not aboriginal, population 
of South Africa is this suppression carried out, and the prac- 
tice made penal. The Commission, therefore, cannot see its 
way to be influenced in its recommendation by the cry or 
demand that this practice should be at once suppressed by 
direct enactment amongst the aboriginal population of this 
country, such as Kafirs, Fingoes, Tembus, or others, being 
aborigines, living either in the Territories or within the 

- Colonial boundary. 


85. Among the various methods suggested with the object of gradually Various proposals 
suppressing’ polygamy, and at the same time dealing with native “8° 
marriages, contracted according to native rites, in such a mauner as 
to prevent the evil effects of placing a whole people outside the - 
operation of the law of marriage, the following have been offered for 
our consideration :— 


86. First, the Natal System, which provides for the appointment of an The Natal system of 
official native witness. This witness attends the marriage ceremony, Pale gent maraek 
and there makes public enquiry of the woman, in the presence of her _ with limitation of 
guardian and intended husband, whether it is of her own free will and °°" 
consent that she is about to be married. This consent obtained, as 
well as the terms of the contract of dowry (which is limited so as 
to allow unmarricd men with moderate means to have an equal chance 
with rich polygamists of becoming husbands), the information is noti- 
fied to the Magistrate, who registers every such marriage, whether 
polygamous or not. The benefits of this system are many ; it secures 
registration, multiplies husbands, and introduces a habit of looking to 
Government sanction as indispensable to marriage. It may hereafter 
enable the law, by refusing its official sanction to more than one 
marriage, entirely to suppress polygamy which has been sapped by 
the slow process thus set in operation. The fact that the last Natal 
Commission has recommended that sanction should be refused to more 
than one marriage, after a certain fixed time, would justify the con- 
clusion that this system has there worked well. We cannot, however, 
at present recommend its immediate adoption, either in the Colony or 
in the Territories, where native marriages have hitherto been 
celebrated without the presence of any such official, and without 
reference even to their own Chiefs. The presence of such a witness 
now would be looked upon as an attempt to interfere. with their social 
life and habits, and would be viewed with suspicion, as all innovations 
are by natives. There are few Chicfs to whom we could look for aid, 
and the people, among whom there have been so many disturbing 
causes recently at work, would celebrate the vast majority of their 

_ native marriages'in such a manner as to evade publicity, and thus 
there would be imperfect registration and the creation of numberless 
illegal unions and illegitimate offspring. 

87. Another proposal 1s compulsory registration of all native marriages, Compulsory regis- 
past and future, and after a time to require registration of and to give “*"™ 
validity to only one of such future registered unions. We fear that 
until the disabilities which such a system would introduce actually 
arise, there would be few registrations of marriages, and that those 
not conforming to the law would be so numerous as to render the 
operation of this law injurious, without in any way checking 
polygamy. 
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Another method, which found favour among some members of the 
Commission, is to legalise all past and future native marriages, whether 
registered or not; but to impose a small penalty in the shape of a 
fine upon those husbands who hereafter marry any wife according to 
native rites without having such marriage registered, while after a 
certain time, to be notified at once, only the first wife married after 
the notified date would be regarded as legally married. 


To this proposition, which differs but slightly from the one adopted 
by the Commission, it was objected that any direct penalties imposed 
would at present be unwise, and that even after the time notified the 
sins of the father in marrying more than one wife according to native 
rites should not be visited upon the children, by depriving them of 
their rights of succession according to the native law of inheritance. 


90. The Commission, therefore, recommends on the grounds stated above 


that this difficult subject should be approached in the following way 
—as applied to natives within the Colony—and with some modifications 
in its application to those living in the Territories :— 


1.—Recognition as valid, with or without registration, of all present 
existing marriages however contracted, whether by Christian 
rite, civil contract, or native custom. This is the practical 
effect of the law-as 1t at presents exists in the districts of the 
Colony which formerly constituted the territory of British 
Kaffraria (see Kaffrarian Ordinance 10, 1864). It is desirable 
to have uniformity within the Colony at least. 


2.—Registration of all future marriages of natives within the Colony 
contracted or entered into according to Christian rite or civil 
contract, as already provided for by law. 


3.—Recognition up to a certain future date to be fixed by law, of 
all marriages by native custom, whether monogamous or not, 
when accompanied by the essentials of the ceremony in each 
case, as defined by law or in these regulations. 


4,.—On and after a date to be fixed at such time as to the Govern- 
ment shall appear suitable, recognition of one marriage only, 
being that of the first wife, married according to native custom ; 
provided (1) that such date shall not be less than five years 
from the promulgation of these regulations ; provided (2) that 
the rights of any children born of other unions within the same 
household or family—whether born prior to or subsequent to 
such marriage—shall not ke affected in regard to any inheri- 
tance or disposition of property apportioned to them during the 
lifetime of their parents ; and provided (3) that from the date to 
be fixed as aforementioned, it shall not be competent for any 
Court to hear or entertain any claim with respect to ckaz7 or 
native dowry, or any suit arising therefrom, in regard .to any 
marriage according to native custom, other than that.of the 
marriage of the first wife as aforesaid. 


Registration to bo 91, From this it will appear that the Commission has arrived at the con- 


uimed at. 


clusion that registration is to be aimed at as a means of securing cer- . 
tainty as to the rights of husbands, wives, and children, and so pre- 
venting that utter ‘confusion into which rights to proper ty of deceased 

persons will, as the wealth of natives increases, be brought; but that 

it would be unwise to insist upon registration as’ an essential to mar- 
riage, until the majority of the natives recognise the benefit which such 
registration will be to themselves. 


92. At present we can only recommend permissive registration, 
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bound to recognise, as creating legal rights, all the marriages of natives 
according to native rites. 


recognise as giving the rights and imposing the duties created by our 
regulations ; but only for a term of five years, after which we should 
continue to recognise unregistered marriages, but only the first of all 
marriages (whether registered or not) entered into after that date. 


accordance with the native law of succession, to which the natives are 


and are Permissive registra- 


tion at present and 
recognition of all 
legal rights created 


93. Future native marriages, whether registered or not, we ‘should also Continue to recog- 


Nise native ma.- 
riage in Colony 
whether registered 
or not for five 
years; recognise 
only first wife mar- 
ried after that 


94. By doing this we permanently secure legal devolution of property in ee Beira: ledel 


status of first wife 
and devolution of 


attached. We also have the eldest son of every first wife heir of the  unapportioned pro- 


whole unapportioned estate of his father. This will give every first 
wife married, after the proclamation, a legal status, which will not be en- 
joyed by second wives, and will by degrees wean the natives from poly- 
gamy, by inducing such wives and children to assert their rights, to 
which a court of law will give effect. Parents will refuse to marry 
their children to men who may legally refuse to pay zkazi, and intending 
husbands will not pay :kazt wher the law will not aid them in secur- 
ing its return where the object of the payment is endeavoured to be 
evaded. 


to native custom have in the past been transacted by the natives as 
private or domestic matters, and without reference to any Court. The 
Commission cannot hold out any hope that this practice will for some 
time to come be discontinued by the natives, and it has thought it to 
be its duty to provide for cases which may arise from the subsistence 
of an ingrained habit. It frequently happens that a Kafir girl is mar- 
ried and soon after for some cause or other leaves her husband, who 
recovers the zkazi from her father without going beforea Court. Both 
parties thereafter contract marriages, which in many cases prove per- 
manent. It woulu be a hardship approaching to injustice if the child- 
ren of such subsequent union on the part of the woman should be held 
illegitimate by the non-recognition in law of the informal dissolution 
which preceded such union, while no such disability would attach to 
the issue of the polygamous husband’s subsequent marriage. The 
Commission, therefore, has recommended that for the protection of 
the children of such subsequent marriage, who are innocent of all 
offence, and who by long custom have been considered legitimate, 
such informal dissolutions shall be so far recognised that the children 
shall not be prejudiced. 


what more conservative of native usages than those recommended in 
in respect of natives within the Colony proper. This distinction has 
been made chiefly in deference to the opinion of the Officers serving 
in the Territories, wh> think that it would not be wise or politic at 
present to make sudden or sweeping alterations in the prevailing 
native laws and customs. In course of time, modifications and altera- 
tions of the Regulations will become necessary, and may be suggested 
or initiated by the people themselves through the proposed Territorial 
Native Council. 


to support the woman in case of her requiring it, is common to both 

sets of regulations. But the provision as to the recovery of thazi 

varies. In the Colony, only m case of wrongful desertion of the 
E 


perty to her eldest 
son as heir. 


95. It appears that both marriages and dissolutions of marriage according !™formal dissolutions 


recognised, in sy 
so far as that chil- 
dren will not be 
prejudiced. 


96. It will be observed that the Regulations for the Territories are some- Reason for difference 


een Regula- 
tions for Natives 
in the Territories 
and in the Colony 
proper. 


97. The obligation imposed upon recipients of ikazi or native dowry Proicnkus to re- 
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husband by the wife, can the husband claim restoration of tkazt, and 
this claim is not transferable by, or heritable from the husband. In 
the Territories, on the other hand, there are other cases in which the zkazi 
may be recovered ; and as Kafir customs differ in some respects from 
Fingo, the regulations have been framed to meet the requirements of 
both. 


Among the Fingoes, when a woman dies, or when a husband dies and 
the woman returns to her relatives, the cattle given for c¢kazi are not 
recoverable from the relatives. But amongst the Tembus, Pondomise, 
and other tribes, in both these cases, the cattle are recoverable, in full 
or in part, according to the circumstances’ in connection with each 
case. Although, apparently, more harsh, the customs of the Tembus 
and Xosa tribes, in this respect, bear out clearly the principle of main- 
tenance and support found in zkazi payments. When a woman dies, 
the obligation on the part of those who were the recipients of the 
tkazi to maintain her in case of necessity ceases, and, therefore, the 
cattle, or at any rate a portion, are reclaimed. The same argument 
holds good when a husband dies, and the woman returns to her re- 
latives, who in nearly all cases re-marry her, obtaining for her a second 
tkazt. The obligation imposed by the first zkaz¢ has ceased. A new 
connection is formed, and Kafir law here orders the first payment to 
be restored, or a portion of it, according to circumstances. 


The claim for restoration of ekazz is also transferable and heritable in 
some cases ; such, for instance, as when a newly married man dies, 
and the wife refusing to remain at her husband’s kraal, returns to her 
father or guardian, who marries her again, receiving a second ikazi 
for her. The native law here orders repayment of the first dowry to 
the heirs of the deceased husband—the principle being that no father 
or guardian may hold two zkazi settlements for the same person, at one 
time,—a principle intended, no doubt, to check the propensity of 
avaricious fathers to make the payment of zAazi for their daughters a 
trade. 


The custom of Ukungena, it is said, 1s still practised among the Fingoes, 
although not openly. Under this custom, the widow or widows of a 
deceased man may be allotted to other men of the village, the children 
from such connections being regarded as the legitimate children of the 
deceased husband. The. Commission cannot recommend the coun- 

tenancing of this custom in any way whatever. 


NATIVE LAW OF INHERITANCE AND SUCCESSION TO 


PROPERTY. 


Throughout the Native tribes of South Africa one system of inheri- 
tance prevails—that of primogeniture. The eldest son of each house, 
or wife, succeeds to the property appertaining to that house. This 
law is throughly understood by the Natives and is well adapted to 
their present condition. Act 18 of 1864, legalises it in the Colony, 
but tbat Act 1s incomplete owing io the non-definition of the Native 
usages and customs, as required by it. Yet the Commission finds that, 
with the exception of a few cases in which land has been held under 
individual title, little difficulty has been experienced in the adminis- 
tration of estates of deceased persons, the distribution of property 
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being generally made by the Natives themselves in accordance with 
the law they appreciate so highly. It is better that such distributions 
should in future be sanctioned, and as far as possible, be controlled 
with a view toa gradual emancipation of the Natives from their exist- 


ing customs. Jn the Native Territories outside the Colony, the 


attachment to their Native Law of Inheritance is as strong as it 1s 
within the Colony, and it is remarkable that‘most of the Christian 
Natives also prefer it to ours. 


The Draft Act (see Annexure IV ), now submitted, provides not only for Elevation of women 
the completion of Act 18 of 1864, but also for the requirements of the Nate 
Native Territories; and while adopting the Native law in the main, 

care has been taken to introduce such changes as shall tend to the 

elevation of women, and promote the advancement of all Natives 

desirous of rising above the level of their own laws and customs. 


Married women, and unmarried women under guardianship, have their Rights of Women to 
rights secured to property acquired, or earned, by them, which they a guie ek p 
had not under Kafir law, and unmarried women, not under guardian- renee nay dis- 
ship, are given the further privilege of testamentary disposition, and imicieiia 
generally power is given to every native, above the age of 21 years, 

to dispose of property by a written will, or orally before a Resident 

Magistrate. 


The clause providing for the disinheritance under certain circumstances, Disinheritance _ of 
of an heir, is adopted from Native custom, the Resident Magistrate Heirunder certain 
however, being substituted for the Chief. This is a power much 3 
valued by the Natives, as a protection to their families against heirs of 

known bad character. The Fingoes have specially asked that it should 

be maintained: 


It was suggested to the Commission that an Orphan Chamber composed Orphan Chamber. 
of Native Headmen and the Resident Magistrate, would be useful in 

some of the more advanced Native districts. No doubt it would be 

valuable; and the Commission think that the suggestion is one which 

might well be referred to the proposed Territorial Native Council for 

its consideration. 


The Laws and Customs relating to Inheritance existing amongst Natives Objectiouable _pro- 
are, as already stated, set forth in Colonel Maclean’s Compendium ; risions of Native 
but they require revision in certain respects which, it appears to the ) 
Commission, can now be judiciously grappled with; such as, for 

instance, the provisions arising out of barbarism that ‘females can 

inherit nothing, but are themselves property” and ‘‘ that a married 

woman is the property of the husband, and when he “ dies she 

becomes the property of his heirs.”” With these provisions, and others 

requiring amendment in the direction of civilization, the Commission 

has accordingly dealt. 


The establishment side by side within the Colony and its Native necessity for reeg- 
dependencies of systems of law distinct in character may at first sight nition of Native 
appear to be objectionable ; but with regard to the law of Inheritance tance and Succes- 
and Succession it must be understood that it has been and will be fol- %"- 

lowed by the Native population, whether it be ignored by the general 

law of the Colony or not,—an observation which applies with equal force 

to the other Native laws and usages dealt with by the Commission. The 

aim of those interested in the well-being of the Natives should, there- 

fore, be to wean them gradually from these customs and to provide 

machinery by which they may be enabled in course of time to emerge 

from their uncivilized condition and to jom the ranks of their fellow- 


E2 


4() 


REPORT OF COMMISSION. 


subjects, enjoying the benefits of a more enlightened system. In 
India, the Mohammedan and Hindu Laws of Inheritance are found in 
successful operation side by side with the British law, which is applied 
to a section of the population; while our Colonial law recognises the 
necessity for a similar distinction, as is shown by the provisions of Act 
No. 18 of 1864, and the British Kaffrarian Ordinance No. 10 of 1864, 
which is still in force within-a limited area. 


NATIVE TENURE OF LAND AND THE INDIVIDUAL TENURE. 


SYSTEM. 


Native Custom with 108. On the next subject, viz.:—‘“‘to enquire into the Native Customs in 
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110. 


the matter of Land Tenure, and to make such suggestions regarding 
the Tenure of Land as may scem best suited to carry out, where’ 
practicable, the policy of this Colony in the matter of individual 
Tenure,”’—— the Commission finds that, according to native customs, 
the land occupied by a tribe is regarded theoretically as the property 
of the paramount Chief; in relation to the tribe he is a Trustee 
holding it for the people, who occupy and use it, in subordination to 
him, on communistic principles. The history and traditions of the 
Natives have established a deep and ingrained prejudice in favour of 
this tenure, and the Commission has learned with regret that the 
well-intentioned efforts of the Government to extend the advantages 
of individual tenure to Natives located in the Colony proper, have 
not been as successful as could have been desired. 


The subject has proved to be embarrassing and difficult, judging from 
oliicial reports and the evidence of highly qualified and trustworthy 
witnesses, and the Commission is unable to recommend that any- 
thing like a general system of dividing Native lands and securing 
rights of individuals by separate title deed- should be decided on at 
present for the Territories. It is of opinion, however, that, this should’ 
be steadily kept in view by the Government, with the distinct object of 
taking advantage of every favoring opportunity at the request of the 
people, or from other encouraging circumstances, to establish that 
system, so that at the earliest practicable period ‘‘ the Native Custom 
in the matter of Land Tenure’ shall be superseded by the better 
system of holding land under individual mght and by separate title 
deed. : 


Meanwhile, and until events lead to that issue, the Commission recom- 
mends the following regulations to apply to the Lands in the Native 
Territories :-— 


1.—That the lands in the Territories now occupied by tribes or 
sections of tribes shall, by formal title deeds granted by the 
Crown, be settled and vested in Boards of Trustees nominated 
by Government, one of such trustees in each - case being a 
chief or influential headman, who shall hold the same in trust 
for the benefit of the people entitled thereto, subject to such 
rules and regulations as Government may fix and determine, 
always, however, without prejudicing existing or vested rights, 


2.—No Trustee or Trustees shall have any power of mortgage over 
lands held by tribal title except for improvement on such lands 
which scheme of improvement shall be first submitted ta | 
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Government and be subject to its approval before power of 
action is granted ; nor shall such trustees have any power of 
alienation, or sale of any portion of such lands held under 
tribal title, except in the issue of individual titles under the 
regulations providing for issuing such titles to natives only. 
3.—The Trustees under any tribal tenure shall be bound from time Annual Reports from 
to time at yearly intervals to prepare full and particular reports before Parliament. 
of their administration and of the condition, habits, and 
progress of the people occupying the areas held by them, 
accompanied by audited accounts of all moneys received and 
paid in connection with their trust, and such reports and 
accounts shall be regularly laid before the Parliament of the 
Colony. | 


4.—At every seat of magistracy there shall be kept a registry seis et occupiers 
of all persons occupying plots of land in the district. 
Sale between Natives 


§.—The occupier of any kraal, garden, or plot of land may lawfully “et sights to occu- 
sell his right of occupation of such kraal, garden, or plot of pation. 
ground to any native approved by the chief or headman and 
the Magistrate of the district. 


6.—Rights of occupation of any plot of land may cease and determine Rights of occupation 
when the occupier is absent from the same for more than °#¢ after absence 
twelve months without having placed in occupation a repre- months. 


sentative approved by the headman and magistrate. 


7.—Rights of occupation of kraal sites, gardens, or plots of land, Grant of land, &., 
not in occupation, may be granted by the resident magistrate 9 i occupation. 
with the concurrence of the headmen to persous belonging to 
one or other of the native tribes. 


8.—The rights of occupation to any kraal, garden, or plot of land Rights of occupation 
shall be heritable, but shall not be alienable, otherwise than as ""*”* 
by sub-section 5 provided. 

9.—When the majority of the occupicrs of any tribal area, or Méiority of occupiers 
magisterial district within such area, or the majority of occupiers of iadividual title. 
of any section of such arca, shall request the Governor to issue 
individual titles to plots of land, such titles may be issued. 


10.—When it shall be considered expedient to issue individual titles Title shall be to plots 
to plots of land, the title shall be to the plot or parcel thereto- poy, ou 
fore occupied by the individual, with or without rights of » 
grazing, according to custom. 


11.—When the persons in lawful occupation of any tribal area or Land Commission to 
magisterial district within such area shall, by majority, petition decide on claims 
that individual title may be issued, a Land Commission for 7" 
that area, consisting of the magistrate and two headmen, shall 
decide on all claims to individual title to be recommended to 
Government for approval. 


12.—All individual titles shall be heritable but not transferable by THe, eriabic but 


purchase or sale, otherwise than between native and native. sale, except be- 
tween natives. 


111. In pursuance of the resolution already adopted recommending inter Ise of titles in 
alia that individual titles shall be issued at as carly a date as may be Fiseland. 
found beneficial to the people, and desired by them, the Commission, 
in consequence of evidence offered on this point, expresses its belief 
that such individual titles may, with advantage, be issued in several 
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portions of Fingoland, at an early date, or as soon as an expression 
of opinion favourable thereto shall have been obtained from the people, 
in conformity with the regulations applying to land tenure under 
tribal titles. 


With regard to the Native Locations within the Colony (including the 
district of Herschel) the Commission recommends that these Locations 
should continue to be reserved for Native occupation; and that this 
reservation should be secured by means of titles or trust deeds issued 
for that purpose in favour of Boards of Trustees, who shall hold and 
administer these lands for and on behalf of the natives in occupation 
of the same—subject to the preceding regulations on land tenure for 
the Territories which have been recommended by the Commission, 
and subject also to any arrangements within such Location already 
made or hereafter to be made for individual tenure. : 


In reference to land tenure and transfer of land held by natives 
under individual title, the Commission recommends that the method of 
conveyance should possess more simplicity and be less expensive than in 
the case of titles held by Europeans. We suggest that when titles 
are once issued and registered, it would be better, on transference of 
land between native and native, by sale or by inheritance, that pre- 
sentation of the title at the Resident Magistrate’s ottice within each 
district, and a declaration attested before such Magistrate, with pay- 
ment of a small fee, not exceeding five shillings, should be valid as 
transfer, and duplicate of such transfer at the Deeds Registry Office, 
Cape Town, provided for; or such other method adopted, to meet the 
requirements of the case, as may to the Government appear proper. 


114. The question whether titles issued under the individual title system 


115. 


should at all times be conditional for their validity upon the loyalty of 
the native or natives for whose benefit they have been granted, has 
been under our consideration ; but while approving of the principle of 
forfeiture of land in the case of High Treason or conspiracy against the 
Queen’s Government, the majority of the Commission cannot recom- 
mend its application to title deeds held by Natives in the Territories, 
until the law of the Colony has been adapted to the same principle. 


LOCAL SELF-GOVERNMENT. 
Territomal Administration. 


Being of opinion that the question of Administration comes fairly 
within the scope of the question of ‘‘ Local Self-Government in the 
Native Territories,” the Commission has resolved briefly to submit its 
views thereon. We do so not only for the reason that we fully believe 
the subject is an important one in itself with reference to the future 
of the Territories in their relations to the Colony, but also because it 
is one on which a new departure may very conveniently be now made, 
while the present time is also favourable for attempting this departure 
with a probability of success. 


116. It must be borne in mind that while, on the one hand, the Colony proper 


is a country chiefly occupied by people of European descent and 
acknowledging the supremacy of institutions that belong to European 
civilization, on the other hand the Territories are occupied by people 
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of a widely different origin and descent, who for the most part still 
adhere to primitive tribal institutions. The Commission does not lose 
sight of the fact that the occupants of these Territories are not 
a homogeneous population. Care however, must be taken not to 
exaggerate the differences that exist amongst them in this respect. 
The Griquas, it is true, have some peculiarities, but numert- 
cally they possess such small importance that it is doubtful if their 
case affects the issue. The other tribes, being of the Kafir race, 
are nearly identical with each other in habits and customs. Look- 
ing, therefore, at the great dissimilarity of the Cis-keian and the 
Trans-keian peoples, it seems natural enough that we should ask our- 
selves whether or not we are moving on the best lines when, with one 
and the same undivided administrative machinery, we attempt to 
govern this extensive Colony and these thickly-populated Territories ? 
Not only so, but when we consider the remoteness of the people in the 
Territories from the seat of Government, and the multiplicity and diver- 
sity of the occasions which must present themselves requiring authority, 
experience, and promptitude of action on the part of local officials, we are 
not likely to feel reassured. Moreover, while the policy to be pursued 
by this country must always be guided by a Responsible Ministry, it is 
inevitable that the amount of detail which it is now common to lay 
upon Heads of Departments renders it impossible for holders of office 
to give the time and attention necessary to the administration of such 
remote Territories, more especially during the sittings of Parliament. 
It is therefore the opinion of the Commission that the necessity for a 
division of labour, if not of responsibility, is clearly established, as a 
measure of ordinary prudence. 


117. In the case of the Territorial people, there are also special circumstances Tyaits of Native 
to be taken into account. The facilities offered by modern telegraphic Cheracter- 
and postal systems are great, but are insufficient when we come to 
deal personally with the Kafir. Nothing can be more unsatisfactory 
to his mind than a brief, cold, inanimate telegram or despatch in 
reply to all the questions which he has felt it his business to put, and 
his opportunity of putting which is the one central point and pivot of 
his preference for the rule of a Chief. Anything in the nature of an 
abstract idea like ‘‘ Government” is to him next to if not altogether 
impossible ; and he is apt to be altogether confounded by the frequent 
or sudden changes of Party Administration. It is not with him either 
as with others in this matter. The European may long for the bustle, 
the ceremonial, and the culture that are to be found at a civilised seat of 
government. But the Kafir seeks his Chief with very different aims 
and objects. Tribal fathers approach the Chief to talk with him on their 
grievances personal or tribal, or to feast with him on appropriate occa- 
sions; the tribal youth visit him (dwsa) to offer their services to him 
in return for cattle; while all have freedom of access to him whom 
they regard as at once their father and leader, the source of honour, 
and the dispenser of justice. 

118. The Commission believes that no one who without prejudice considers System of Govern- 
these traits in the native character, can escape the conclu- ae eee 
sion that no small mistake has been made in supposing that 
the Kafirs could immediately and spontaneously accept a system of 
government such as that to which their obedience has been invited. 

It may be said that in the system we have hitherto provided, consisting 
as that does of magistrates subordinate to Chief Magistrates for the 
several territories, the desideratum has been supplied, and that if this 
system is to be condemned as a failure the hope of ameliorating our rela- 


44 


Permanent Govern- 119, 
ment Officer to be 
appointed for the 
Territories; and his 
proposed duties. 


REPORT OF COMMISSION. | 


tions to them by any change that is within reach is futile. No words, 
however, can more graphically set forth the shortcomings of this system 
than those used by the Right Rev. the Bishop of St. John’s wken (Reply 
to Q. 7,333) he says that the system answers pretty well “but it lacks 
executive force.” It 1s vain to expect that officers whose main functions 
are judicial can fill up the hiatus, or bridge the gulf that separates the 
people from the Government. No powers have been delegated by 
Government to the Chief Magistrates, enabling them either tv have any 
voice in the selection of subordinate officials, or to any appreciable ex- 
tent to take that place in the Kafir imagination which has from time 
immemorial been filled by their Chiefs. In the case of these Chief 
Magistrates, also, the growing multiplicity of their duties in the 
hearing of appeals, management of revenue and expenditure, and the 
details of office work, daily renders them less able to undertake 
those functions of supervision, leadership, and encouragement in 
progress, which are indispensable if we would desire to see the Kafir 
advance in material well being, increase in knowledge, and improve in 
conduct. 


In considering the changes desirable to be proposed with a view to 
remedying this unsatisfactory state of things, we have set out by 
limiting ourselves entirely to such as it 1s competent for the Colonial 
Paliament to introduce without having to make any application to the 
Imperial Parliament for an augmentation of its power; and the 
resolutions adopted by the Commission on the lst November last con- 
cisely embody our proposals. First, we recommend that a permanent 
Executive officer (to be named the Governor’s deputy),—that is to 
say, a high officer of Government whose continuance in office, it is to 
be understood, isto be independent of the exigencies and changes of 
party (see Sir Th. Shepstone, Qu. 263)—shall be appointed for the 
Native Territories and be stationed within them. This officer should 
be charged with all the administrative details pertaining to these 


- Territories, which now fall within the department of the Secretary for 


Native Affairs. All official communications and recommendations 
should pass directly to and through him; and the Government should 
consult with him on all questions relating to the appointment and 
removal of officials and matters of administration generally, delegating 
to him such other powers, authorities, and functions as from time to 
time may be deemed necessary for the proper conduct of Territonal 
affairs, and for promoting the good government and welfare of the 
native population. 


Establishment of 8 120. In the recommendation of -the appointment of such a permanent 
urt 


Recorder’s 
for the Territories. 


Government officer, the Commission is practically unanimous; but in 
the further recommendation of the appointment of a Recorder for the 
Territories, the Commission is unable to arrive at the same unanimity. 
It is particularly to be observed that His Honour the President is in 
favour of continuing the power recently given by Parliament to the 
Government, providing for the extension of Circuit Courts presided 
over by a Judge of the Supreme Court. It is his opinion that the 
Judge of the Supreme Court can, without serious inconvenience, visit 
the Territories for Circuit Court purposes, that no appreciable delay 
will take place in bringing the Territorial Magistrates’ decisions under 
review in the Eastern Districts Court, and that the establishment and 
continuance of such Circuit Courts will, for the Courts of Appeal and 
Review, secure the valuable assistance of acompetent bar. In adopting 
a resolution which states their preference for a Recorder’s Court in 
the Territories, the majority of the Commission believe that they have 
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not hastily passed over these weighty considerations, which have been 
put forward by one having the special knowledge, experience, and 
sound judgment of his Honour the Judge President of the Eastern 
Districts Court. Neither is it from any preference in the abstract for 
a single Judge Court that the majority of the Commission abide by 
their resolution. The considerations which have weighed with the 
majority are in part set forth in the resolution adopted on the Ist 
November last, viz., the special character of the Jaw prevailing in the 
Territories; the necessity for immediate review of Magistrates’ decisions, 
and of easy reference to an Appellate Court; and the advantages to 
be secured by the control and supervision personally exercised over 
the records and proceedings of subordinate Couris. It 1s to be noticed 
that a special Penal Code is recommended to be enacted for these 
Territories, and that the regulations which are submited for the guidance 
of judicial officers in matters affecting marriage, divorce, and succession 
are very intricate in their bearings; while, in addition to this, it is 
proposed that our forms of judicial procedure should be modified in 
such a way and to such an extent that, while they will secure the ends 
of justice, they will be moresuitable tothe ideasand condition of the people. 
The majority of the Commission think also that reviews of Territorial 
Magistrates’ decisions should not be subjected even to the short delays 
which are unavoidable if the reviewing Court is to be the Court of the 
Eastern Districts. Further, there are, in respect of the Territories, 
advantages in connection with an inexpensive and easy freedom 
of access to a High Court, in matters of civil as well as criminal law ; 
and, also, advantages such as may fairly be anticipated from a 
control and supervision personally to be exercised by a Territorial 
Judge specially responsible for the administration of justice, and, by 
continuous residence, constantly acquiring a larger knowledge of 
special local needs and a fuller capacity for making suggestions to 
meet them. | 


121. The beneficial effects of a policy which does not anticipate the wishes of Native, Council for 
the people in amendments of existing laws, but aims at carrying the 
people with the Government in these amendments, and evenat following 
their wishes in connection therewith, were early brought to the notice 
of the Commission by Sir Theophilus Shepstone. Itseemsto be a marked 
feature in the Kafir character that if matters in dispute can only be 
well “talked over” (which corresponds with our liberty of debate), 
ehanges can be made with much less fear of opposition or of exciting 
disaffection than if these changes are thrust upon the people. The 
art of discussion is one which has long been practised in Kaffirland, 
and the gifts of the people in this respect are beyond the average ; 
indeed, when compared with their lack of gifts in other respects, they 
must be considered as remarkable and unique. The Commission 
strongly recommends that this national characteristic, instead of being 
repressed, should be utilised in the government of the Territories. 
“It would be an advantage,” says Sir Theophilus Shepstone, ‘if 
meetings of chiefs and headmen were held to discuss with the 
Secretary for Native Affairs any change in the law or administration 
contemplated by the Government.” The resolution adopted by the 
Commission on this subject provides for the constitution of a Terri- 
torial Nutive Council, having power only to suggest or initiate alterations 
of the law for the consideration of Government. 


122. The question of the constitution of this Council and the method Constitution of pro- 


of choosing its members deserves some attention. In the Pye? ’atveCoun- 
opinion of a majority of the Commission there should be but one 
¥ 
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Council for the whole Territories, the President of which should be 
the Governor’s Deputy. In addition to this high officer, it is pro- 
posed that the Council shall consist of eighteen members. Three of 
these are to be the several Chief Magistrates, who are to have seats, 
but without the nght of voting on questions. The remaining fifteen 
members—who are to be natives—are proposed to be distributed equally 
amongst the several Chief Magistrates’ provinces as now constituted, 
being five members for each of the three provinces of Transkei, 
Tembuland, and Griqualand East. It is proposed that these native 
members of Council shall be chosen for two years, in accordance with 
the method of co-optatien which has recently and with so much 
approval been introduced into India for encouraging the people to 
take an intelligent interest in the management of local affairs. The 
prominent feature of this method is that the people assemble at a 
public meeting, called 1n such method as shall appear best to the Chief 
Magistrate, who shall preside thereat, and ascertain the names of the 
five persons willing to undertake the duties and jointly chosen or 
commended by the voice of the meeting, or a majority. It is of 
course understood that the members of Council shall receive some 
reasonable payment for their services. By this double arrangement 
of Provincial meetings, and Representation in the Native Council, 
the Commission hopes adequate provision will be found for all needful 
expression of native public opinion. : 


Some further details of the Commission’s proposals in this 
matter are as follows:—In the absence of the Permanent 
Administrator or Governor’s Deputy, the senior Chief Magistrate 
shall preside: Meetings of the Council shall be at such times, not 
being less than once a year, and at such places as the Governor may 
appoint, the majority of the Council, however, to have the right of 
suggesting that a meeting may be held at any time; decisions of the 
Council to be arrived at by show of hands, a simple majority to be 
sufficient, and the presiding member to have a casting vote in case of 
an equality of votes ; and all resolutions of the Council to be recorded 
by the presiding member and transmitted to Government with a 
certificate of correctness. 


Relative advantages 124. By the minutes of the Commission’s proceedings, it will be seen that 
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120: 


while these points were under deliberation, his Honour the President, 
while in favour of a Native Council, desired to have it recorded that 
he favoured a system of three native Councils, being one for each 
province in the Territorics. It is his Honour’s opinion that this 
gathering of the representatives of the several tribes together may 
become a source of danger politically, from the point of view of the | 
tribal solidarity which it would foster. On the other hand, the 
majority of the Commission believe that the good government of 
these Territories will prevent them being a source of danger to the 
Colony, and that for securing this good government, a Council whose 
members fairly represent conflicting opinions, is: by no means the 
least important factor. In addition to this, the Commission has no 
reason to believe that the analagous system of three provincial 
administrative centres under Chief Magistrates have in any way pre- 
cluded the possibility of tribal coalitions. 


If the natives who are still attached to their tribal customsareto bethus 
provided for, so far as to have all reasonable opportunity of expressing 
their views on public questions affecting them, it follows that 
Europeans resident in the Territories cannot be allowed to go without 
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similar reasonable means of having their wishes made known. If this, 
proposal for the constitution of a Native Council is adopted, the Com- 
mission sces no reason why European missionaries, farmers, traders, 
and others should not be represented in the Colonial Parliament. At 
Umtata, Kokstad, and some other centres, considerable European com- 
munities are now to be met with, and it’ ought to be an object of the 
Government to recognize and strengthen the political position of these 
distant communities. The Commission, therefore, recommends that in 
this case representation should be extended to such Europeans and to 
all natives who may be duly qualified and duly registered as voters 
in the Territories ; but duly registered native voters should be exclucied 
from voting for members of the Native Council, though they would 
still be eligible for election thereto. 


126. In submitting these proposals, the Commission does not recommend Cat maewuates 
that, in the case of the Chief Magistrates, any functions beyond their oe 
judicial functions should determine. The Commission is of opinion 
that, relieved of these judicial functions, those officials, acting here- 
after as Chief Commissioners of their respective provinces, will be in 
a better position to act as guides, advisers and friends to the Natives, 
promoting their welfare and fostering their attachment to our rule. 


Munieipal Government. 


127. The Commission cannot say that its enquiries have led to the observa- Municipal and Vil- 
tion of anything like a general desire, or indeed any sort of aptitude '#*8¢ sove™mment. 
amongst the Native tribes for the management of Local Government 
or Municipal affairs, as understood by us. All their ational traditions 
are in favour of the Government of the Village or Kraal by the Head- 
man, in the same way as the tribe is governed by the Chief, and when 
these authoritics have been removed, there has been decidediy mani- 
fested a readiness to submit to the personal administration of the 
Magistrate, or the personal influence of the Missionary as the case 
may be, and often with the best results. No specitic legislation in 
the direction of Municipal self-government is therefore recommended 
now. It is however suggested that the requirements of Villages and - 
Mission communities, where the Native clement prevails, can at pre- 
sent be supplied by the jurisdiction of the Magistrate in the one case 
and of the Mission Station Officers in the other. The Village Manage- 
ment Acts of the Colony are adapted for any communities showing 
a healthy desire for popular government in Municipal affairs ; and the 
general Municipal and District Laws of the Colony will mect any 
cases possibly occurring of greater advance and where the people have 
acquired the supcrior qualifications afforded by education and civiliza- 
tion. 


Territorial School Boards. 


128. The Commission, however, desires to give effect to the recommenda School Boards for 
tions submitted to them by the Superintendent-General of Education, “0° ""” 
with a view of promoting the cause of education in the Territorics. 

These are, that in each Territory a School Board or Educational Com- 
mittee be formed to consist, for cach Territory, of the Chief Magistrate, 
and the Magistrates and Missionaries of the Territory, assisted by some 
of the principal headmen. This weuld enable Government officers and 
headmen to co-operate with the Missionaries for educational purposes, 
and would give an impetus to native education. Such a Board should 
be empowered, with the consent of a majority of the inhabitants, to levy 
| F 2 
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a small rate on each occupier of land, similar to the self-imposed tax 
for general improvements 1p Fingoland, whether the children of such 
occupier attend school or not. In the latter case, this would act as an 
inducement to parents to send their children to school in order to 
obtain value fer their money. In addition to such Territorial School 
Board, subordinate local School Boards might by degrees be formed 
for cach school district, which would attend to the requirements and 


efficiency of each school and urge the attendance of children at such 
school. 


LIQUOR TRAFFIC. 


The Commission has been deeply impressed with the emphatic and 
urgent a> esentations contained in nearly all the evidence taken, and 
espech rom atives themselves, on the evils arising out of the 
sale and consumption of strom drinks. All this evidence points in the 
clearest way to the use of spi irituous liquors (cliefly ardent spirits, the 
produce of the distilleries), as an unmitigated evil to the Native Races, 
and that no other cause or influence so directly increases Idlencss and 
Crime, and is so completely destructive, not ‘only of all progress and 
improvement, but even of the reascnable hope of any progress or im- 
provement. Those members of the Commission who, for the purpose 
of taking evidence, had occasion to visit the Border districts, were, 


eye-witnesses of the tis elo of spirits, by loenaat a which the 
multiplied facilities for the sale of spirits, by hcensed“* canteens ”’ in 
the neighbourhood of native locations, are producing; if unchecked, 
it can only have one result, and that 1s the entire destruction of that 


portion of the natives who acquire the taste for brandy. All the 
better class of natives, and eyen the heathen and uneducated_portion, 


suppress the evil which is bringing ruin on 
country. Q geod ee cen “ 

In the territories of Transkei and Griqualand East, a prohibition of the 
sale of spirituous liquors to natives has heretofore existed and been 
enforced by law; and by Clause eight (8) of the Conditions of the 
Convention with the-Tembus, under which the Tembus became Britis 
subjects, it 1s expressly state 1 

will prohibit the sale of liquors to all natives,” and the Amaqwati Chief, 
Dalasile, who for a time refused to tome within the provisions of this 
Convention, but whose country now forms part of Tembuland, 
“begged that the Government would strenuously prohibit the sale of 
brandy in his country.” The Government appear to have earnestly 
endeavoured to fulfill these conditions ; and we find that when appli- 
cation was made for the appointment of a Licensing Board at Umtata, 
the Under Secretary for Native Affairs, in addressing the Chief 
Magistrate, Major Elliot, in a letter dated 7th January, 1880, 
stated :—“ It 1s important that the sale of spirits to Native should be 
‘prevented in every reasonable manner possible, and as a means to 
‘ this end the Government would rather that no licences for the sale 
‘‘ of spirits should be granted. The Government, however, yields 
‘¢ to the opinion you express as to the necessity for the sale to EKuro- 
‘‘ yeans, and consents to the issue of licences for sale to this class of 
‘persons alone, As a means and an effectual one for preventing the 


emselves and their 
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‘ sale to natives, care should be taken in the choice of men to whom 
‘“‘ Licences are given, and to secure this it 1s undesirable that they 
‘‘ should be granted otherwise than by the Chief Magistrate, who will 
‘thus alone be accountable to the Government in this important 
** matter.’ The effect of such prohibition has been, and continues to 
be, beneficial to the well-being of the Natives, and helpful and neces- 
sary to the good government of the Territories, and the Commission 
recommends the continuance of the prohibitory law, as provided for 
in Sections 256 to 262 of the Native Territories Penal Code. 


131. With regard to the Liquor traffic among the native population within the ee 

Colony Proper, the Commission has felt some difficulty informulating and ~7°"7 P*P™ 
recommending a measure likely to be at once generally acceptable and 
really efficient. The Natives in the Border Districts as far as they 
have been able or have had an opportunity to express themselves, have 
invariably asked for restrictions to be placed on the brandy trade ; as 
the Fingoes of Peddie pathetically said, ‘‘Stop the canteens; that is 
‘(where our misfortunes come from.” It may be argued, however, 
that the suppression of this trade would cause direct loss to the revenue 
in the lessened number of licences, and the returns from ‘excise duties. 
The Commission believes that any such loss would be more than made 
up to the State by the improved condition of the people, their power 
to buy other articles yielding customs duties, their increased industry, 
and by the lessened expense of the criminal list ; while the colonial 
public generally would undoubtedly be benefited by a better supply 
of native labour, and that of a more reliable kind, being available for 
farming, industrial and domestic purposes. 


132. We have had under consideration the remedies and preventives which Preventives adopted 
other governments have adopted with respect to this matter. Accord- by other govern- 
ing to Ordinance No. 16 of 1879, passed by the late Government of Griqualand Weet. 

' Griqualand West, and the provisions of which are now of legal effect in 
the divisions of Kimberley, Barkly, and Hay, no Spirituous Liquor is 
allowed to be sold to natives without a written order from an employer, 
but this prohibition does not apply to any native who is a claimholder 
or burgher, or who may be authorised by a Magistrate to procure 
liquor without restraint. In the Orange Free State, it is provided O™™s¢ Free State. 
by section 25 of Ordinance No. 10 of 1856, that no fermented liquors 
shall be supplicd to coloured persons without a written authority 
from their employers, or ficld-cornets, or other officials. In Natal, Nate. 
there are similar restrictions on the Natives of that Colony 
purchasing intoxicating liquors,—the law forbidding them to 
purchase or obtain such liquors, or even to receive a glass of 
spirits from their employers, unless it is administered medicinally. 
But Bastards, Griquas, Hottentots, and Indian Immigrants are not 
subject to this restriction, and, consequently, the natives are supplied 
with strong liquors by these very persons. This is generally known, 
and the canteen-kecpers take advantage of it and have allowed a habit 
to grow up which has naturally resulted in what the Natal Native 
Commission regrets to find to be the case, ‘‘ an inereased consumption 
of ardent spirits.” In Fiji, there 1s a penalty, by Ordinance, attached Fiji. 
to any person convicted of the offence of supplying spirituous or mixed 
liquors to Natives or Polynesian Immigrants, and debts are not recov- 
erable for liquors so supplied ; but Magistrates may grant permits to 
Natives resident in their districts, excepting them, under certain con- 
ditions prescribed by the Governor, from the operation of the Ordinance. 
In Canada, the lawsprovide that within the boundaries of Indian Reserves Canada. 
no intoxicating liquor shall be allowed to be introduced or sold. And 
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in New Zealand, there has been special legislation for regulating the sale 
of spirits within what are termed ‘“‘ Native Licensing Districts,” and pre- 
venting the sale or supply of spints to Natives therein, or the impor- 
tation of the same within such districts against the wishes of. the 
Natives; but no “ Native Licensing Districts’’ are constituted unless 
in the opinion of the Governor-in-Council, at least one-half of the 
inhabitants thereof are persons of the aboriginal native race. 


After careful consideration of the subject, it appears to us that the 
principle adopted and so far beneficially enforced in New Zealand, 
may be judiciously followed in this Colony, as a means of modifying 
the existing evils of a free and unrestricted liquor traffic ; and that in 
the Frontier divisions which fomerly constituted British Kaffraria, as 
well as in other areas or districts, where the Native population 
predominate, special legal restiictions for checking the evils from the 
sale and consumption of intoxicating liquors among them should be 
introduced as early as possible. The Commission, therefore, recom- 
mends that the -provisions in regard to the Liquor traffic proposed to 
be enacted within the Native Territories(z7de Sections 257 to 259 of the 
Penal Code, viz, the prohibition of the sale or supply of intoxicating 
liquors to natives under penalty and forfeit, but subject to special 
permits to be issued by the Magistrate) shall be applied to those of 
the Eastern and Frontier Districts of the Colony, in which there are 
Native Locations, or where the Natives are most numerous. 


PASS LAWS. 


The Law requiring Natives entering the Colony, or travelling 
from one place to another, to be provided with a proper pass, 
duly signed by a qualified officer, has becn a subject of enquiry by the 
Commission ; and we have come to the conclusion that in the now 
altered circumstances of the Colony, this Pass Law should be 
repealed, and the natives encouraged to seek employment in the Colony 
without the irritation and inconvenience and loss of time entailed by 
what is known as the Pass system. The Commission therefore unani- 
mously recommends the repeal of the provisions of Act 22 of 1867, 
and for the following reasons :— 


(a) The anomalous condition of the present law, as sct forth in the 
memorandum of the Attorney-General, dated 19th September, 
1881, laid before Parliament in the Session of 1882 (A. 91-82), 
according to which the Kaffirs belonging to the native locations . 
in King William’s Town and East Condon division, and the 
Tambookies of the Tambookie Location, Queen’s Town, not 
being holders of certificates of citizenship, are the only natives 
within the Colony subject to the penalties of the Act, while 
the natives belonging to the recently-annexed Territories are 
not so subject, and the Fingoes are altogether excluded from 
the operation of the law. , 


(b) The provisions of the Cattle Removal Act No. 14 of 
1870, if put into operation, and the Vagrancy Act 
of 1879, if carefully carried out, appear to supply all the 
necessary safeguards for the protection of property, and to check _ 
the evils of promiscuous roaming without any definite object on 
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the part uf natives, more especially as it may fairly be hoped 
that the newly organised Police force will effectually contribute 
to. the enforcement of these enactments. 


(c) The facility with which the best devised system of passes has 
been and may be evaded by the manufacture and issue of 
spurious passes by dishonest persons. 


(d@) The disabilities imposed upon Natives of the better class by the 
pass law. 


135. The Commission, however, does not lose sight of the fact that many of Protection-papers or 
the natives themselves consider ‘ passes’? a protection to them when Fee Re cacaed. 
travelling in the Colony. To meet. this, we suggest that protection 
papers or pass-tickets might still be issued, on application, by the 
several Magistrates, Magistrates’ Clerks, Inspectors of Locations, and 
other Pass Officers, to all whomay wish for them and who may be legiti- 
mately engaged in travelling from one place to another—provided that 
none be given to persons convicted of serious offences, or of known bad 
character. A simple form of ‘‘pass-ticket’’ might be adopted, stating 
the bearer’s name, location or residence, where proceeding, and for what 
purpose. We also think that much good may be accomplished if 
employers of native labour adopt the practice recommended by Capt. 

Blyth, to give their servants, when leaving their employ, a certificate 
stating length of service, character, and qualifications. 


SUPERINTENDENCE AND INSPECTION OF NATIVE 
LOCATIONS. 


136. The Commission has received reports in reply to its circular addressed Ispection of Native 
to Superintendents and Inspectors of Native Locations within the Colony. 
Colony, and is of opinion that the system provided by the Acts 
relating to Native Locations is advantageous, and supplies useful 
machinery for the control of natives in various iocalities, who, other- 
wise, would be subject to little or no supervision. The Commission, 
however, thinks that it is highly necessary that Superintendents and 
Inspectors of Native Locations should, for the efficient discharge of 
their duties, reside in the immediate neighbourhood of the respective 
locations under their management, if not actually within the limits of 
such locations. In addition to this, the Commission considers that in 
all cases where a considerable number of natives occupy a tract of 
country, to the almost complete exclusion of Europeans, the officer to 
be appointed as Superintendent or Inspector, should not be allowed to 
engage in any other profession or business. 


137. The Commission also desires to bring to the notice of Government Occupation rents in 
that in most Frontier Towns, having Municipal Boards or Town Muricipal Loca- 
Councils, it has become a custom to set aside a portion of the town- 
ship or of the common pasture lands for the huts or dwellings of such 
natives as ostensibly are domestic servants or labourers in the town. 

It is usual for these Municipal Boards or Town Councils to demand 
and take from the occupier of each lot, a sum of money, by way of 
occupation rent. These rents seem to be taken in some instances, 
without any admission of an implied obligation to make suitable pro- 
vision for the wants of the location community. It is probable 
that an improvement may be made in this respect by the 
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disallowance or cancellation of the local regulations, which legalise 
this occupation-rent, unless and until the requirements of the location 
in respect of such things as water supply, sanitary arrangements, 
schools, police, &c., are reasonably provided for. 


A committee of inhabitants of such Native Locations, and elected by 
them, may conveniently undertake the management of some of its 
affairs, subject or not to the control of the local Municipal Board or 
Town Council,—a system which would gradually develop that liking 
and capacity for municipal self-government, which, at present, are 
desiderata amongst natives. 


It is also certain that the right of occupation of these Location hut or 
dwelling lots often passes from native to native for valuable considera- 
tion, a fact which seems to indicate that the time has arrived, in some 
of the older towns, for u substitution of permanent titles for the 
informal tenure which now subsists. 


GENERAL RECOMMENDATIONS AND REMARKS. 


While confining ourselves generally, in terms of the instructions given 
to us, to the consideration of the improvement of the condition of the 
Natives by means of legislative action, we consider we would fail in 
our duty to the Gov ernment and people of the Colony, if we professed 
to hold that only by means of such legislative action can the Natives 
be caused to advance, or their condition be ameliorated. There are 
happily other beneficent forces at work, gradually remoulding their 
nature and character, by guiding them to superior knowledge and 
higher hopes, as well as training them in civilized arts and habits and 
the social order of a well-regulated community. Among the most 
powerful of these operating at present are the various Christian 
Missions, which at great expense and with untiring devotedness, and in 
spite of heavy losses and manifold discouragements, have established 
their agencies throughout the Native Territories. The influence of 
these agencies in raising the Natives both morally and industrially in 
their standing as men can hardly be over-stated. The printed records 
of the Commission contain ample evidence of the success which has 
attended and continues to attend such labours. <A few adverse 
criticisms, with regard to the results of their work, have come to our 
notice, but these have not been substantiated, nothwithstanding that 
even the best friends of missions admit and deplore the fact that what 
is accomplished falls far short of the objects aimed at and wished for. 
It is a sincere gratification, therefore, to the Commission to be able to 
bear its unanimous testimony to the high opinion formed, both from 
hearsay and from personal observation and experience, of the good 
which is being effected, morally, educationally and industrially, by 
Christian Missionaries among the native population ; and we recommend 
that all the countenance, protection, and support which may be possible 
should be extended to them by the Government. 


Another important and invaluable influence for the elevation and 
improvement of the people is to be found in the good guidance, conduct 
and character of the Magistrates and subordinate officers charged with 
the administration of affairs in the Native Districts and Territories. 
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There are well-known and distinguished examples of public officers, of 
great experience and approved ability, whose conduct in all their 
dealings and relations with the Natives has been marked by the most 
rigid principles of virtue, strict justice, and good faith, as well as by 
unvarying accessibility, patience, kindness, friendly consideration, 
and earnest dese to promote their interests. To the prudence and 
skill of these officers in the management of the communities under 
their magisterial supervision, may be greatly ascribed the present 
prosperity and advancement of a considerable portion of the Natives, 
and their contentment with and attachment to our rule. Such exam- 
ples shew that the success cf our government of the Native tribes and 
the tranquility of the country frequently depends as much upon the 
tone of the public servants we employ, and the character of their 
intercourse with the people, as upon the intrinsic merits of the mea- 
sures we introduce among them. 


142. The Commission, being impressed with the necessity of securing in the Proposed systematic 
future efficient men of suitable character and qualifications for carrying Native Service. 
on the proper administration of law and order in the Territories, 
earnestly recommends to the Government the systematic organization 
of that branch of the public service which deals with the administra- 
tion of Native affairs. It must be borne in mind that the position of 
officials in the Territories is one of peculiar drawbacks and disadvan- 
tages, they and their families being isolated and removed to a great 
extent from the aids, chances and benefits of civilized society, and 
having little prospect of advancement in the ordinary Civil Establishment 
of the Colony. It is therefore desirable that the Native Service should 
be made especially attractive by liberal emoluments being attached to the Qualifications for 
several offices and appointments, and by recognized promotions from #ppointments and 
the lower to the higher ranks being assured to all who qualify them- aa 
selves for the administration of the law, and who, in addition, pass a 
prescribed examination in the Kafir language, and prove themselves 
thoroughly acquainted with the provisions of the Penal Code, and of 
the Regulations relating to Native Marriage and Inheritance and Land 
Tenure, and generally with Native traditions and usages. We would Facilities for acqui- 
also recommend with the view of enhancing the efficiency of al] _ sition of the Native 
Territorial Officers, that Government should take such measures asto 
it may seem best for encouraging the acquisition of the Native 
language by its Officers in the Native Service; and that as suggested 
by the Superintendent-General of Education, one or more educational 
institutions be subsidized, with the object of affording facilities for the Bmployment of na- 
study of the Kafir language. The employment in the public service Y& 
of Natives of education and respectability, should likewise be an object 
to be kept in view, as opening a door for their talents and for their fair 
and honourable ambition. 

143. Considering the great advantages to be derived from the diffusion Precis ee nati awe 
among the Natives in the Territories of a clear and accurate knowledge ae ae 
of the laws affecting them, the Commission further recommends that 
as soon as any laws and regulations shall be promulgated for their 
government, a precis of such laws and regulations, in clear, untech- 
nical language suited to the native comprehension, shall be drawn up, 
and translated into the Kafir language, and a sufficient number of 
printed copies of the same supplied to each Magistrate for gratuitous 
distribution among the people. 


144. It was the original intention of the Commission to make ah enquiry Basutoland. 
into the laws and customs of the Basutos, and to ascertain | 
G 
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whether and in how far differences exist between these and Kaffir laws 
and customs, with a view to the consideration of the necessity or 
otherwise of special legislation for Basutoland. For this pur- 
pose, the Commission in the month of November, 1881, placed 
itself in communication with the Honourable the Premier, 
in order to learn if in the opinion of the Government it was 
expedient that a quorum of its members should then visit that 
Territory to take evidence. The Premier at once intimated that he 
did not consider it expedient that the Commission should at that 
time visit Basutoland; and subsequently, circumstances have not 
appeared to the Commission to be any more favourable to the 
object in view. The Commission, however, is satisfied from the 
information already obtained, thai there are sufficient differences 


bes oa ig fa apply between the Basuto and Kafir laws and usages, to render 
and Regulations to it unadvisable that the Draft Native Territories’ Penal Code, or the 
Basutos. Regulations in reference to Marriage and Inheritance, should be applied 


to the Territory of Basutoland, until after due investigation and 
enquiry as to the laws, customs, and usages of the Native inhabitants 
of that country. 


Papere attached to 145. In conclusion, the Commission accompanies this Report and its Annex- 
ae ures, with the Minutes of Proceedings, the Minutes of Evidence, 
and various other documents relating to its extended enquiry ; all of 

which are now submitted for Your Excellency’s consideration. 


And we respectfully subscribe ourselves, 


Your Excellency’s obedient Servants, 


J. D. BARRY, President. 
JAMES STEWART. 

W. E. STANFORD. 
THOMAS UPINGTON. 
Wm. BISSET BERRY. 
EMILE 8. ROLLAND. 
RICHARD SOLOMON. 


Mr. Ayliff dissented from the above Report, for the reasons stated in 
his separate Report, printed as Annexure V. 


JOHN NOBLE, 
Secretary. 


Native Laws and Customs Commission, 
Graham’s Town, December 29, 1882. 
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TITLE I. 
CHAPTER I. 
PRELIMINARY. 


EA hereas it is expedient to provide a penal code for the territories known as Transkei, 
Gealekaland, Tembuland (including Emigrant Tembuland, otherwise called 
Emigrant Tambookieland, and Tembuland Proper), Bomvanaland, and Griqua- 
land East : | 


Be it enacted as follows :— 


j Short Title and operation of Code. 

1. This Act shall be called “‘The Native Territories Penal Code,” and shall take 
effect on and from the day of , 1882, throughout the whole of 
the territories known as Transkei, Gealekaland, Tembuland (including Emigrant 
Tembuland, otherwise called Emigrant Tambookieland, and Tembuland Proper), 
Bomvanaland, and Griqualand Hast. | 

Offenders liable under the Code. 

2. Every person shall be liable to punishment under this Code, and not other- 
wise, for every act or omission contrary to the provisions thereof, of which he shall 
be guilty within the said territories on or after the day of , 1882. 


Criminal Fugitives from Extra-Colonial Native Territories. 
3. Every person shall be subject to punishment under this Code for every act or 
omission of which he.shall be purty on or after the day of 
an 


1882, within the territory of any native chief, by virtue of any treaty or engagement 
heretofore entered into, or which may hereafter be made, between such native chief 


and the Governor of the Colony of the Cape of Good Hope. 


Offence committed when and where offender has property in possession or control. 

4. Every offence consisting in unlawful taking or obtaining or appropriating - 

property, or in knowingly receiving property so taken, obtained, or appropriated, or in 

orging any document, or in using any forged document, is committed as long as, and 

at every place where, the offender has the property or document so unlawfully dealt 

with in his possession or under his control, whether the original offence was committed 
within the territories to which the Code applies, or without. 


Illustration. 


A stole from B certain cattle at Kimberley, and brought them within the Transkei, where he 
had them in his possession and is apprehended. A is subject to punishment under this code. 
Local laws not affected by Code, save when inconsistent with its provisions. 


5. Nothing in this Act is intended to repeal, vary, suspend, or affect any local law 
in force within the said territories, save and except in so far as such local law is incon- 
sistent with the provisions of this Code. 


1 


Powers 
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Powers of Chefs and Headmen, under covenants with the Government, not to be affected, 


6. Nothing in this Act contained shall be construed so as to deprive any native 
Chief or Headman of such power and authority as he may be entitled to exercise b 
_ virtue of any existing covenant or conditions made by such Chief or Headman wi 
a Government of the Cape of Good Hope, or any representative of Her Majesty the 
ueen, 
Interpretation of terms. 


7. In this Act the following words and expressions are used in the following 
senses, unless a different intention appears from the context :— 


(a). The pronoun “he” and its derivatives are used of any person, whether male 
or female. Words importing the singular include the plural, and words importing the 
plural include the singular number. The word “man” denotes a male human being 
of any age. The word “woman” denotes a female human being of any age. The 
word ‘person’ includes any person or association or body of persons, whether inoor- ~ 
' porated or not. The word “public” includes any class of the public or any com- 
munity. The word “Governor” means the officer for the time being administering 
the government of the said territory. The word “government ’’ denotes the person 
or persons authorized by law to admister executive government in any part of the said 
territory. The word “Court” denotes a judge who is empowered by law to act 
judicially alone, or a body of judges empowered by law to act judicially as a body 
when such judge or body of judges is acting judicially. The word “Judge” 
denotes every person who is empowered by law to give, in any legal proceeding, 
criminal or civil, a definitive judgment, or a judgment which, if not appealed against, 
would be definitive, or a judgment which, if confirmed by some other authority, would © 
be definitive ; or who is one of a body of persons empowered by the law to give such a 
judgment. | 


Illustration. 


(s.) A magistrate exercising jurisdiction in respect of a charge on which he has power to 
sentence to fine or imprisonment with or without appeal, is a judge. 

(.) A magistrate exercising jurisdiction in respect of a charge on which he has power only to 
commit for trial to another Court, is not a judge. 

(0). The word “ public servant’’ denotes a person falling under any one of the 
following descriptions, namely:—(1). Every servant of the Queen. (2). Every com- 
missioned officer of the military or naval force of Queen. (8). Every Judge. (4). 
Every officer of a Court of Justice whose duty it is to investigate or report on any 
matter of law or fact, or to make, authenticate, or keep any document, or take charge, 
or dispose of any property, or to execute any judicial process, or to administer any 
oath, or interpret, or preserve order in the Court. (5). Every juryman or assessor 
assisting a Court of Justice. (6). Every person who holds any office by virtue of 
which he is empowered to place or keep any person in confinement. (7). Every officer 
of Government whose duty it is, as such officer, to prevent offences,-to give information 
of offences, to bring offenders to justice, or to protect the public health, safety, or con- 
venience. (8). Every officer in the service or pay of the Government, or remunerated 
by fees or commission for performance of any public duty. 

(c). The words “ movable property ” include corporeal property of every descrip- 
tion, except land and things attached to the earth, or permanently fastened to 
anything which is attached to the earth. 

(d). In every part of this Code, except where a contrary intention appears from 

the context, words which refer to acts done, extend also to illegal omissions. The word 
“act”? denotes as well a series of acts as a single act. The word “omission” denotes 
well as a series of omissions as a single omission; and an offence may be committed 
partly by an act and partly by an illegal omission. 


Illustration. 
A intentionally causes Z’s death, partly by illegally omittin give Z food and partly b 
beating Z. A thas committed camdge aa Bones a 
(e). When a criminal act is done by several persons in furtherance of the common 
intention of all, each of such persons is liable for that act in the same manner as if the 
act were done by him alone. Whenever an act, which is criminal, only by reason of 
its being done with a criminal knowledge or intention, is done by several persons, each 
of such persons who joins in the act, with such knowledge or intention, is liable for the 
act in the same manner as if the act were done by him alone with that knowledge or 


intention, 
(f). Whenever 
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(7). Whenever an offence is committed by means of several acts, whoever inten- 
tionally co-operates in the commission of that offence, by doing any one of those acts, 
either singly or jointly, with any other person, commits that offence. When several 
persons are engaged or concerned in the commission of a criminal act, they may be 
guilty of different offences by means of that act. 


Illustrations. 


(¢.) A constable and his assistants g° to arrest A at a house in which are many persons. B, C, 
D, and others come from the house, drive the constable and his assistants off, and one of the 
assistants is killed, either by B, C, D, or one of their party. Each of the party is equally responsible 
for the blow, whether he struck it or not. ; 
(ii.) Two persons go out to commit theft. One unknown to the other puts a pistol into his 
pocket and shoots 8 man with it. The other person is not responsible for the shot. 
(i#i.) A B and C go out with the intention to attack DEF. F gets killed. A Band C 
present at the fight are responsible for his death if acting in concert. 
(g). The word “offence” denotes a thing made punishable by this Code. The 
word “illegal” is applicable to anything which is an offence, or which is prohibited by 
law, or which furnishes grounds for a civil action; and a person is said to be “legally 
bound to do” whatever it is illegal in him to omit. The word “injury” denotes any 
harm whatever illegally caused to any person in mind, reputation, or property. 


Illustrations. 


(«.) A and B are joint jailors, and as such have the charge of Z a prisoner, alternately, for six 
hours ata time. A and B, intending to cause Z’s death, knowingly co-operate in causing that effect 
by ile omitting, each during the time of his attendance, to furnish Z with food supplied to 

em for that purpose. Z dies of hunger. Both A and B are guilty of murder. 

Cr) A, a jailor, has charge of Z, a prisoner. A, intending to cause Z’s death, illegally omits to 
supply him with food, in consequence of which Z is much reduced in strength, but the starvation is 
not sufficient to cause his death. A is dismissed from his office and B succeeds him. B, without 
collusion or co-operation with A, illegally omits to supply Z with food, knowing that he is likely 
thereby to cause Z’s death. Zdies of hunger. B is auilty of murder, but as A did not co-operate 
with B, A is guilty only of an attempt to commit murder. 


(h) The words ‘‘life” and “death”? denote the life or death of a human being 
unless the contrary appears from the context. The word “animal” denotes any living 
creature other than a human being. The words “year and month” denote a calendar 
year and month. The word “section” denotes a portion of a chapter of this Code 
distinguished by perfixed numerials. 

(t) “Oath” and all expressions relating to “the taking of oaths” include all such 
affirmations and declarations as may by law be substituted for an oath, and the making 
of such affirmations and delaration. 

(7) Nothing is said to be done or believed “in good faith” which is done or 
without due care and attention. 

(k) The word “kraal”’ denotes any hut, houses, or enclosure occupied by any single 
family, or member of a family, or any aboriginal tribe, or any collection of huts, houses 
or enclosures, occupied by several families of any aboriginal tribes, with a recognised 
head known as wmninimst. 

(7) The word ‘‘spoor” denotes any mark or impression on, or disturbance of, the 
surface of any ground, or any mark or impression on or disturbance of any grass, 
herbage, or moa on such ground, or any matter or substance left or found upon such 

und, grass, herbage, or wood, indicating that any person or persons or any cattle 
ave passed along in any particular direction. . 

(m) The word “cattle” shall comprise horses, mules, asses, horned cattle, sheep, 

goats, or ostrich. 
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CHAPTER II. 
PUNISHMENTS. 


8. 7 ee punishments may be inflicted under this Act :— 
eath. 


Imprisonment with or without hard labour, and with or without spare diet. 
Flogging and whipping. 
oe in a yeformatory institution. 

ine. 


Putting under recognizances, 
Punishment 
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Punishment of death. 


9. The punishment of death shall be awarded for murder, and shall in all cases, 
where the circumstances will admit of it, be carried into effect within the gaols and in the 
manner prescribed by Act No. 3 of 1869: provided, however, that the omission to 
comply with any provision of the said Act shall not make the execution of the judg- 
ment of death illegal, in any case where such execution would otherwise be or have 
been legal. The punishment of death shall be inflicted by hanging the offender by 
the neck until he is dead. 


Commutation of punishment of death. 


10. In any case in which sentence of death shall have been passed, the Governor 
for the time being may, without the consent of the offender, commute the punishment 
for any other punishment provided by this Code. 


Imprisonment. 


11. The punishment of imprisonment consists in the detention of the offender in 
prison, and in his subjection to the discipline appointed for prisoners, during the period 
expressed in the sentence. Imprisonment shall be with or without hard labour. If it 
is with hard labour, the sentence shall so direct. No prisoner shall be sentenced to or 
suffer solitary confinement for any part of the term of his imprisonment, except the 
same may be unavoidable or necessary for the purpose of carrying out any sentence of 
spare diet. No female shall be sentenced to hard labour on any road, street, or public 
place. No offender sentenced to imprisonment with hard labour for any period exceed- 
ing three months, shall be sentenced to spare diet, except for offences against the disci- 
pline of the gaol or other place at which he may be lawfully confined or employed ; 
and in regard to the infliction of spare diet, the Gourts in their sentences shall observe 
and conform to suc!: regulations and restrictions as shall from time to time be deemed 
necessary, to prevent injurious consequences, and be by the Governor prescribed for the 
guidance of such Courts; and shall in their sentences fix the particular days or times 
during which the offender shall be subject to spare diet. 
ae No person shall be put to hard labour during any period he may undergo spare 

et. 

When any person shall be sentenced to imprisonment with or without hard labour, 
it shall be lawful for the Governor to order, fen time to time, the removal of such 
person during the period prescribed for his imprisonment, from any gaol in which he is 
confined to any other gaol or place of imprisonment within the territories to which this 
Code applies, or within the Colony of the Cape of Good Hope. 


Flogging and Whipping. | 

12. Flogging shall consist of the infliction on a male person, who shall have at- 
tained the age of sixteen years, of a number of strokes, not exceeding at any one time 
fifty, with an instrument specified by the Court, and in default of such specification, 
with such instrument as the Governor shall direct. 

Whipping shall consist of the infliction on a male person, who shall not have at- 
tained the age of sixteen years, of a number of strokes or cuts, not exceeding at any 
one time twenty-five, with a cane or birch rod, which last correction shall be adminis- 
tered by such person, in such private place, as the Court shall appoint; and in case the 
father or reputed father shall in person express a desire to correct: such offender himself, 
in the manner adjudged by the Court, it shall be lawful for the Court to permit him to 
do so, in the presence of any suitable person, selected by the Court to witness the inflic- 
tion of such correction. Should the age of any such offender be unknown, it shall be 
lawful for the Court before which he shall be tried to Iudge. of the offender’s age by 
his appearance, or according to such other materials for forming a judgment upon the 
subject as shall exist; and no error which shall be bona fide made by any Uourt in 
judging of the age of any such offender shall vitiate or affect the sentence by which 
such offender shall be sentenced to receive, and shall have received, any such correction 
as aforesaid. 

In each case, whether of whipping or flogging, the Court shall in its sentence 
specify the number of strokes to be inflicted. No flogging or whipping shall take place 
after the expiration of six months from the passing of the sentence. The period of 
imprisonment is to be calculated from the date on which such sentence is passed: pro- 
vided, however, that the period during which the sentence may be suspended, pending 
appeal, is not to be reckoned, in calculating the term of imprisonment, if the appeal be 
rejected. . : ‘7 

OQ 
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No female shall be liable to be flogged or whipped. 


Offenders under 16 years to be whipped in leu of imprisonment. 


18. Any male, whose age should not exceed sixteen years, convicted of any offence 
punishable with imprisonment in the first instance, may, 1n lieu of such imprisonment, 
receive a whipping; and wherever an offence in this Code is punishable with flogging, 
any male whose age shall not exceed sixteen years may be sentenced to a whipping in 
addition to any term of imprisonment, with or without hard labour, but shall not be 


flogged. 


Reformatories. 


14. Upon the conviction of any criminal under the age of 16 years, and whenever 
Reformatory Institutions for the reception and custody of youthful criminals are estab- 
lished within any of the territories to which this Code applies, the Court shall have all the 
powers conferred by the Reformatory Institutions Act of 1879. 


Fines. 

15. Where no sum is expressed to which a fine may extend, the amount of fine to 
which an offender is liable is unlimited but shall not be excessive. 

. Where the Court has power to fine without imprisonment, the Court may, if 
it thinks fit, direct that the person sentenced to fine be imprisoned, with or without hard 
labour, until the fine be paid: Provided that the Court may, at its discretion, suspend 
such imprisonment in such terms as it thinks fit, or may limit the period of such impri- 
sonment: Provided also that in no such case shall anyone be imprisoned for non-pay- 
ment of a fine for more than one year. 

17. Where the Court has power to fine and imprison, the term for which the 
Court may direct the offender to be imprisoned in default of payment of a fine shall 
not in any case exceed the maximum term of imprisonment fixed for the offence; and . 
where such fine is given in addition to any term of imprisonment which the Court may 
have the power to impose, the term of imprisonment in default of payment of the fine 
shall not exceed one-fourth of the term of imprisonment which is the maximum fixed 
for the offence; and in such case this last term of imprisonment shall take effect from 
and rae the termination of the imprisonmennt which may have been awarded in addi- 
tion to fine. | 


Portion of Fines may be paid to Persons assisting in bringing offenders to justice. 

18. The Courts empowered to pass sentence on any persons for any offence under 
this Code may order and direct that a portion of any fine imposed by the Court shall be 
paid to the person or persons on whose information the conviction of any offender 
may have been obtained, or who materially assisted in bringing such offender to 
Justice. | 

Fines to be levied in restitution of, or as compensation for Property stolen or injured. 


19. Any Court empowered to pass sentence under the provisons of this Code on any 
person for any offence may, in passing such sentences, include therein, under the 
unishment of fine, a sufficient amount to cover reasonable compensation for loss, costs, 
mages, or injury caused by the offence for which the offender shall have been convicted ; 
such fine, if not paid, to be levied on the movable property of the said offender, under 
and by virtue of a warrant under the hand of the maps or Magistrate imposing such 
fine, together with the costs of levy ; and out of such fine aforesaid, when paid or levied, 
it shall be competent for the Judge or Magistrate to direct payment to be made to the 
person injured, for such reasonable compensation as aforesaid; and any balance shall be 
paid into the Public Treasury: Provided that any Magistrate may suspend the levying 
of any fine imposed as above until the record of the proceedings in the case shall have 
been reviewed by the Recorder of the High Court of the ‘Territories, who shall be 
sai i to reduce or disallow the same, as shall seem to him to be most in accordance 
with real and substantial justice. 


Fines recoverable in money, stock, or grain. 


20. All fines which may be imposed under this Act may be imposed paid or re- 
covered in money, or in cattle, or in grain, at the discretion of the Judge or Magistrate. 


Discharge without rerdict. 


21. In any case in which the Court considers that the offence deserves no more 
than a nominal punishment, the Court may in its discretion direct the discharge of the 
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es taking any verdict, and such discharge shall have all the effects of an 
acquittal. 


Placing under recognizances. 


22. Every one who under any provision of this Act, is convicted of any offence, 
for which he is liable to be sentenced to imprisonment, may in addition to any term of 
imprisonment or instead of any punishment hereby authorized, be required to enter into 
his own recognizances or to find sureties or both for such amount and for such time as 
the Court by which he is tried considers reasonable, that he shall keep the peace and be 
of good behaviour. Every one required to find sureties as aforesaid shall be liable, if 
the Court thinks fit, to be imprisoned till he find such securities, provided the Court may 
in its discretion suspend such last mentioned imprisonment on such terms as it thinks 
fit, or may limit the period of such imprisonment: Provided also that no one shall 
be imprisoned for not finding sureties for more than one year, exclusive of any other 
_ period for which he may be imprisoned by the sentence of the Court. 


Sentences may be cumulative. 


23. When an offender is convicted of more offences than one before the same 
Court, at the same sitting, or when any offender undergoing punishment for one offence 
1s convicted of another, the sentences passed upon him for his several offences shall 
take effect one after the other, or after the expiration of the punishment which he is 
undergoing at the time of his last conviction. 


Limit of punishment of offence made up of several offences. 
24. When anything which is an offence is made up of parts, any of which part is 
itself an offence, defendant shall not be punishable with a punishment of more than one 
of such his offences, unless it be so expressly provided. 


Illustrations. 


(i.) A gives Z fifty strokes with a stick. Here A may have committed the offence of assaultin 
Z by the whole beating and also by each of the blows which make up the whole beating. If 
were liable to punishment for every blow, he might be imprisoned for fifty years, one for each blow. 
But he is liable only to one punishment for the whole beating. 

(ii.) But if, while A is beating Z, Y interferes, and A intentionally strikes Y, here, as a blow 
given to Y is no part of the act whereby A voluntarily assaults Z, A is liable to one punishment for 
assaulting Z, and to another for the blow given to Y. 


Punishment of person guilty of several offences. 

25. In all cases in which judgment,is given that a person is- guilty of one of 
several offences specified in the judgment, but that it is doubtful of which of these 
offences he is guilty, the offender shall he pune for the offence for which the lowest 
punishment is provided ; if the same punishment is not provided for all. 


CHAPTER III. 


JUSTIFICATION AND EXCUSE FOR ‘ACTS WHICH WOULD OTHER- 
WISE BE OFFENCES. 


Common Law principles. 


26. All rules and principles of the law in force in the Cape Colony which render 
any circumstance a justification or excuse for any act or a defence to any charge shall 
be in force and be applicable to any defence to a charge under this Act, except in so far 
as they are thereby altered or are inconsistent therewith. The matters hereby provided 
for are declared and enacted to be justifications and excuses for all charges to which 
they apply :— 

Children exempted. 

27. No one whose age does not exceed seven years shall be convicted of any 
offence. 

No one whose age exceeds seven and does not exceed fourteen years, shall be con- 
victed of any offence, unless it appear that at the time he committed the offence he had 
sufficient intelligence to know the nature and consequences of his conduct, and appre- 
ciate that it was wrong. 

Insanity. | 

28. If it be proved that a person who has committed an offence was, at the time 
he committed it, insane, so as not to be responsible for that offence, he shall not there- 

fore 
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fore be simply acquitted, but he shall be found not guilty on the ground of insanity, 
and in such case the Court before which such trial shall take place, shall order such 
person to be kept in strict custody in such gaol, lunatio asylum, or other place of 
confinement either in the said territories or in the Cape Colony, and in such manner as 
to the Court shall seem fit, until the pleasure of the Governor shall be known, and the 
Governor may thereupon give such order for the safe custody of such person, in such 
place, in such manner, 1 for such time as to the Governor shall seem fit. 

To establish a defence on that ground, it must be proved that the offender was at 
the time he committed the act labouring under natural imbecility or disease of or 
affecting the mind to such an extent as to be incapable of appreciating the nature and 
quality of the act, or that the act was wrong. <A person labouring under specific delu- 
sions but in other respects sane, shall not be acquitted on the ground of insanity, unless 
the delusions caused him to believe in the existence of some state of things which, if it 
existed, would justify or excuse this act: Provided that insanity, before or after the 
time he committed the act, and insane delusions though only partial, may be evidence 
that the offender was at the time that he committed the act in such a condition of mind 
as to entitle him to be acquitted on the ground of insanity. 

oe committing an offence shall be presumed to be sane until the contrary is 
proved. | | 


Jllustrations. 

i.) A kills B under an insane delusion that he is breaking a jar. A’s act is not a crime. 

tt.) A, a patient in a lunatic asylum, who is under a delusion that his finger is made of glass, 
poisons one of his attendants out of revenge for his treatment, and it is proved that the delusion 
' had no connection whatever with the act. A’s act is a crime. 

(#17.) A suddenly stabs B under the influence of an impulse caused by disease, and of such a 
nature that nothing short of the mechanical restraint of A’s hand would have prevented the stab. 
A’s act is not a crime. 


Intoxication. 


29. Nothing is an offence which is done by a person who, at the time of doing it, 
is by reason of intoxication incapable of knowing the nature of the act, or that he is 
doing what is either wrong or contrary to law: provided that the thing which in- 
toxicated him was administrated to him without his knowledge or against his, will. 

30. In cases where an act done is not an offence, unless done with a particular 
knowledge or intent, a person who does the act in a state of intoxication shall be liable 
to be dealt with as if he had the same knowledge as he would have had if he had not 
been intoxicated, unless the thing which intoxicated him was administered to him with- 
out his knowledge or against his will. 


Illustrations. 


(i.) A under the influence of drink fraudulently administered to him, shoots B dead, not 
knowing what he does. A’s act is not a crime. 

(si.) A in a fit of delirium tremens caused by voluntary drunkenness, kills B, mistaking him 
for a wild animal attacking A. A’s act is not a crime. 

(«#t.) A is indicted for inflicting on B an injury dangerous to life with intent to murder B. The 
fact that A was drunk when he inflicted the injury ought to be taken into account in deciding 
whether A intended to murder B or not. 


Compulsion. 

31. Compulsion by threats of immediate death or grievous bodily harm from a 
person actually present at the commission of an offence, shall be an excuse for the 
_commission of any offence other than high treason, murder, attempting to murder, 
assisting in rape, forcible abduction, robbery, causing grevious bodily harm, and arson : 
Provided that the person under compulsion believes that such threat will be executed : 
Provided also that he was not a party to any association or conspiracy, the being part 
to which rendered him subject to such compulsion. No presumption shall thencefort 
be made that a married woman committing an offence in the presence of her husband, 
does so under compulsion. 


Ignorance of Law. 

32. The fact that an offender is ignorant of the law is not an excuse for any 
offence committed by him; but nothing is an offence which is done by any person who 
is justified by law, or who by reason of a mistake of fact and not by reason of a mistake 
of law, believes himself to be justified by law in doing it. 


Illustrations, 
(7.) A sees Z commit what appears to A to be a murder. A, in the exercise, to the best of his 


judgment, exerted in good faith, of the power which the law gives to all persons of apprehending 
murderers 
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murderers in the fact, seizes Z, in order to bring Z before the proper authorities. A has committed 
no offence though it may turn out that Z was acting in self-defence. 
(it.) 4, a soldier, fires on the mob by the order of his superior officer in conformity wth the 
commands of the law. A has committed no offence. | 
(iit.) A, an officer of a Court of Justice, being ordered by that Court to arrest Y, and after due 
enquiry believing Z to be Y, arrests Z. A has committed no offence. 
Explanation (a): | 
An act which would otherwise be a crime, may be excused if the person accused can show that 
it was done only in order to avoid consequences which could not otherwise be avoided, and which, 
if they had followed, would have inflicted upon him or upon others whom he was bound to protect 
inevitable and irreparable evil, that no more was done than was reasonably necessary for that 
urpose, and that the evil inflicted by it was not disproportionate to the evil avoided. 
llustration : 
A and B swimming in the sea, after a shipwreck, get hold of a plank not large enaqugh to 
support both; A pushes B off, who is drowned. This is not a crime. 
Explanation (6): 

' An alleged offender is in general deemed to have acted under that state of facts which he on 
good faith and on reasonable grounds believed to exist when he did the act alleged to. be an 
offence. 

Illustration : 
A making « thrust with a sword at a place where, upon reasonable grounds, he supposes a 
burglar to be, kills a person who is not a burglar. A is in the same situation as if he had killed a 


burglar. 
Act of Judge. 


33. Nothing is an offence which is done by a Judge, or any other judicial officer, 
when are! judicially in the exercise of any power which is or which in good faith he 
believes to be given him by law. 


Execution of lawful sentence. 


34. Every ministerial officer of any Court, authorized to execute a lawful sentence, 
and every gaoler, and every person lawfully assisting such ministerial officer or gaoler, 
is justified in executing such sentence. 


Execution of lawful process and Warrants. 


35. Every ministerial officer of any Court duly authorized to execute any lawful 
process of such Court, whether of a civil or criminal nature, and every one duly autho-— 
rized to execute a lawful warrant issued by any Court or Justice of the Peace, or other 
person having jurisdiction to issue such warrants, and every person lawfully assisting 
them respectively, is justified in executing such process or warrant respectively, and 
every gaoler who is required under such process or warrant respectively to receive and 
detain any person, is justified in receiving and detaining him. 


Execution of erroneous sentence or process. 


36. If a sentence is passed or process issued by a Court having jurisdiction under 
any circumstances to issue such warrant, the sentence passed or process or warrant 
issued shall be sufficient to justify the officer or person authorized to execute such 
warrant, and every gaoler and person lawfully assisting, although the Court passing 
the sentence or issuing the process had not in the particular case authority to do so, or 
although the Court or the person in the particular case had no jurisdiction to issue or 
exceeded its or his jurisdiction in issuing the warrant, or was, at the time when such 
sentence was passed or process or warrant issued, out of the district for which such per- 
son was entitled to act. 


Effect of sentence or process without Jurisdiction. 


37. Every sneha or person executing any process, sentence, or warrant, 
and every person lawfully assisting such officer, gaoler, or person, shall be protected 
from criminal responsibility, if he acts in good faith under the belief that the sentence 
or process was that of a Court having jurisdiction, or that the warrant was that of a 
Court, Justice of the Peace, or other person having authority to issue warrants, and if 
it be proved that the ee passing the sentence, or issuing the prccess acted as such a 
Court, under colour of having some appointment or commission lawfully authorizing 
him to act as such Court, or that the agi issuing the warrant acted as a Justice of 
the Peace or other person having such authority, although in fact such appointment 
did not exist or had expired, or although in fact the Court or the person passing the 
sentence or issuing the process was not the Court or the person authorized by the com- 
mission to act or the person issuing the warrant was not duly authorized so to act. 


Arresting the wrong person. 


38. Every one duly authorised to execute a warrant to arrest, who thereupon 
; arrests 
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arrests a person, believing in good faith and on reasonable and probable grounds that 
he is the person named on the warrant, shall be protected from criminal responsibility 
to the same extent, and subject to the same provisions, as if the person arrested had 
been the person named in the warrant. Every one called on to assist the person making 
such arrest, and believing that the person in whose arrest he is called on to assist is the 
person for whose arrest the warrant is issued, and every gaoler who is required to 
receive and detain such person, shall be protected to the same extent, and subject to 
the same provisions, as if the arrested person had been the person named in the 
warrant. 
Effect of irregular warrant or process, 

39. Every one acting under a warrant or process which is bad in law on account 
of some defect in substance or in form apparent on the face of it, if he in good faith 
and without culpable ignorance or negligence believed that the warrant or process was 
good in law, shall be protected from criminal responsibility to the same extent, and 
subject to the same provisions as if the warrant was good in law, and ignorance of the 
law shall in this case be an excuse: Provided that it sball be a question of law whether 
the facts of which there is evidence may or may not constitute culpable ignorance or 
negligence is his so believing the warrant or process to be good in law. 


Arrest by peace officer in case of major offence. 

40. Every peace officer who on reasonable and probable grounds believes that one 
of the offences as to which it is provided in this Act that the offender may be arrested 
without warrant has been committed, whether it has been comimitted or not, and who 
on reasonable and probable grounds believes that any person has committed that 
offence, is justified in arresting such person without warrant whether such person is 
guilty or not. 


Persons assisting peace officer arresting in case of major offence. 
41. Every one called upon to assist a peace officer in the arrest’ of a person sus- 
of having committed any such offence as last aforesaid, is justified in arresting, 
if he knows that the person calling on him to assist him is a peace officer, and does not 
know that there is no reasonable ground for the suspicion. 
Arrest of person found committing mayor offence. 
42. Every one is justified in arresting without warrant any person whom he finds 
committing any offence as to which it is provided by this Act that the offender may be 
arrested when found committing. 


Arrest after commission of major offence. 

43. If any offence as to which it is provided in this Act that the offender may be 
arrested without warrant has been committed, any one who on reasonable and probable 
grounds believes that any person is guilty of that offence, is justified in arresting him 
without warrant, whether such person is guilty or not. 


Arrest of persons believed to be committing mayor offence at night. 

44. Every one is protected from criminal responsibility for arresting without 
warrant any person whom he on reasonable and probable grounds believes he finds 
committing in the night time any offence as to which it is provided by this Act that 
offenders may be arrested without warrant. 


Arrest by peace officer of person found committing any offence. 


45. Every peace officer is justified in arresting without warrant any person whom 
he finds committing any offence against this Code. 


Arrest of person found committing or about to commit any offence at night. 

46. Every one is justified in arresting without warrant any person whom he finds 
committing in the night time any offence against this Act. 

47. eae peace officer is justified in arresting without warrant any person whom 
he finds lying or loitering in any highway, yard, or other place during the night, and 
whom he has good cause to suspect of having committed or being about to commit any 
offence for which an offender may be arrested without warrant. 


Arrest during flight. 
48. Every one is protected from criminal responsibility for arresting without 
warrant any person whom he on reasonable and probable grounds believes to have 


committed an offence against this Act, and to be escaping from, and to be freshly 
pursued 
2 
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rr by, those whom on reasonable and probable prounds he believes to have law- 
authority to arrest that person for such offence. 


What force may be used in executiny process or in arrest. 

49. Every one justified or protected from criminal responsibility in executing any - 

sentence, warrant, or process, or in making an arrest, and every one lawfully sasisting 

him is justified and protected from criminal responsibility as the case may be, in using 

such force as may be necessary to overcome any force used in resisting such execution 

or arrest, unless the sentence, process, or warrant can be executed, or the arrest. effected 
by reasonable means in a less violent manner. 


Duty of persons arresting. 

50. It is the duty of every one executing any process or warrant to have it with 
him, and to produce it ifrequired. | 

It is the duty of every one arresting another, whether with or without warrant, to 
give notice where practicable of the process or warrant under ‘which he acts, or of the 
cause of the arrest. 

A failure to fulfil either of the two duties last mentioned shall not of itself deprive 
the person executing the process or warrant, or his assistants, or the person arresting, 
of protection from criminal responsibility, but shall be revelant to the enquiry whether 
the process or warrant might not have been executed or the arrest effected by reasonable 
means in a less violeent manner. 


Peace officer preventing escape from arrest for major arrest. 


51. Every peace officer proceeding lawfully to arrest with or without warrant any 
person for any offence as to which it is provided in this Act that the offender may be 
arrested without warrant, and everyone lawfully assisting in such arrest is justified, if 
the person to be arrested takes flight to avoid arrest, in using such force as may be 
necessary to prevent his escape by such flight, unless such escape can be prevented by 
reasonable means in a less violent manner. 


. Private person preventing escape from arrest for major offence. 

52. Every private person proceeding lawfully to arrest without warrant any person 
for any offence as to which it is provided in this Act that the offender may be arrested 
without warrant, is justified, if the person to be arrested takes to flight to avoid arrest, 
in using such force as may be necessary to prevent his escape by flight, unless such 
escape can be prevented by reasonable means in a less violent manner: Provided that 
such force is neither intended nor likely to cause death or grievous bodily harm. 


Preventing escape from arrest in other cases. 


53, Every one proceeding lawfully to arrest any person for any cause other than 
such offence as in the last section mentioned, is justified, if the person to be arrested 
takes to flight to avoid arrest, in using such force as may be necessary to prevent his 
escape by flight, unless such escape can be prevented by reasonable means in a less 
violent manner: Provided such force is neither intended nor likely to cause death or 
grievous bodily harm. 


Preventing escape or rescue after arrest for major offences. 

54. Every one who has lawfully arrested any person for any offence as to which 
it is provided in this Act that the offender may be arrested without warrant, is pro- 
tected from criminal responsibility in using such force in order to prevent the rescue or 
escape of the person arrested, as he believes on reasonable grounds to be necessary for 
that purpose. 


Preventing escape or rescue after arrest in other cases. 


55. Every one who has lawfully arrested any person for any cause other than one 
of the offences as to which it is provided in this Act that the offender may be arrested 
without warrant is protected from criminal responsibility in using such force in order to 
prevent his escape or rescue as he believes on reasonable grounds to be necessary for 
that purpose: Provided that such force is neither intended nor likely to cause death or 


grievous bodily harm. 
Homicide of persons flying and resisting to be justifiable. 


56. If any officer of the law or private person authorised and required to, arrest, 
or assist in arresting, any person who has committed, or who is on reasonable grounds 
suspected to have committed, any murder, culpable homicide, rape, robbery, or gr 

Wi 
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with intent to commit any of those crimes, or in which a dangerous wound is given, 
arson, housebreaking with intent to commit any crime, or theft of any cattle, sheep, or 
ae or any other crime of equal degree of guilt with any of the crimes aforesaid, or 

esertion or attempted desertion from a gaol or convict station, shall attempt to make 
such arrest, and the person so attempted to be arrested shall fly or resist, and cannot be 
apprehended and prevented from escaping by other means than by such officer or pri- 
vate person killing the person so flying and resisting, such homicide shall be deemed in 
law to be justifiable homicide. 


Suppression of breach of the peace. 


-  §7, Every one who witnesses a breach of the peace is justified in interfering to 
prevent the continuance or renewal of such breach of the peace, and may detain any 
person committing or about to join in or renew such breach of the peace, in order to 
give him into the custody of a peace officer: Provided that the person interfering uses 
no more force than is reasonably necessary for preventing the continuance or renewal 
of such breach of the peace or than is reasonably proportioned to the danger to be 
apprehended from the continuance or renewal of such breach of the peace. 

Every peace officer who witnesses a breach of the peace, and every person law- 
fully assisting him, is justified in arresting anyone whom he finds committing such 
breach of the peace, or whom he on reasonable and probable grounds believes to be 
about to join in or renew such breach of the peace. 

59. Every peace officer is justified in receiving into custody any person given into — 
his charge as having been a party to the breach of the peace, by one who has, or whom 
such are officer upon reasonable and probable grounds believes to have, witnessed 
such breach of the peace. 


Suppression of riot by Magistrates, &c. 
60. Every Magistrate and Justice of the Peace is justified in using and orderin 
to be used, and every peace officer is justified in using, such force as he in good fal 
and on reasonable and probable grounds believes to be necessary to suppress a riot, and 


as is not disproportioned to the danger which he on reasonable and probable grounds 
believes to be apprehended from the continuance of the riot. 


Suppression of riot by persons acting under lawful orders. 


61. Every one, whether subject to military law or not, acting in good faith in 
obedience to orders given by a Magistrate or Justice of the Peace for the suppression of 
a riot, is justified in obeying the orders so given, unless such orders are manifestly 
unlawful; and he is protected from criminal responsibility in using such force as he on 
reasonable and probable grounds believes to be necessary for carrying into effect such 
orders. 

It shall be a question of law whether any particular order is manifestly unlawful 
or not. 

Protection of persons subject to military law. 


62. Every one who is bound by military law to obey the lawful command of his 
superior officer, is justified in obeying any command given him by his superior officer 
for the suppression of a riot, unless such order is manifestly unlawful. 

It shall be a question of law whether such order is manifestly unlawful or not. 


Prevention of major offences. 


63. Every one is justified in using such force as may be reasonably nec 
in order to prevent the commission of any offence for which if committed the offender 
might be arrested without warrant, and the commission of which would be likely to 
cause immediate and serious injury to the person or property of any one; or in order to 
prevent any act being done which he upon reasonable grounds believes would, if 
committed, amount to any of such offences. 


Self-defence against unprovoked aseault. 
64. Every one unlawfully assaulted, not having provoked such assault, is justified 
in repelling force by force, if the force he uses is not meant to cause death or grievous 
bodily harm, and is no more than is necessary for the purpose of self-defence. 


Illustration. 


A is attacked by a mob, who attempt to murder him. He cannot effectually exercise his right 
of private defence without firing on the mob, and he cannot fire without risk of harming young 
children ,» who are mingled with the mob. A commits uo offence if by so firing he harms any of the 


children. 
Self-defence 
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Self-defence against provoked assault. 


65. Every one who has without provocation assaulted another, or has provoked an 
assault from that other, may nevertheless justify force, subsequent to such assault, if he 
uses such force under reasonable apprehension of death, or grievous bodily harm from 
the violence of the party first assaulted or provoked, and in the belief on reasonable 
grounds that it is necessary for his own preservation from death or grievous bodily 
harm: Provided that he did not commence the assault with intent to do grievous 
bodily harm, and did not endeavour, at any time before the necessity for preserving 
himself arose, to kill or do grievous bodily harm; Provided also, that before such 
necessity arose he declined further conflict, and quitted or retreated from it as far as 
was practicable. | 

rovocation within the meaning of this and the last preceding section may be given 
by blows, words, or gestures. 


Defence of movable property against trespasser. 

66. Every one who is in peaceable possession of any movable property or thing, 
and every one lawfully assisting him, is justified in resisting the taking of such thing 
by any trespasser, or in retaking it from such trespasser, if in either case he does not 
strike or do bodily harm to such trespasser: and if, after any one having peaceable 
possession as aforesaid has laid hands upon any such thing, such trespasser persists in 
attempting to keep it, or to take it from the possessor, or from any one lawfully assist- 
ing him, the trespasser shall be deemed to commit an assault without justification or 
provocation. 


Defence of movable property by one having claim of right. 

67. Every one who is in peaceable possession of any movable property or thing 
under a claim of right, and every one acting under his authority, is protected from 
criminal responsibility for defending such possession, even against a person entitled by 
law to the possession of such property or thing, if he does not strike or do bodily harm 
to such person ; and if the person so entitled by law to the possession thereof attempts 
to take it from or otherwise assaults the possessor, or any acting under his authority, 
such assault shall be deemed to be without justification or provocation. 


Defence of movable property by person not having claim of right. 

68. Every one, who is in peaceable possession of any movable property or thing, 
but neither claims right thereto nor acts under the authority of a person claiming se 
thereto, is neither justified nor protected from criminal responsibility for defending hi 
possession against a person entitled by law to the possession of such property or thing ; 
and if the person so entitled attempts to retake any such thing, and the possessor resists 
and the person entitled thereto thereupon assaults the possessor, such assault shall be 
deemed to have been provoked, although the possessor may uot have assaulted the person 
entitled by law to the possession. 


Defence of dicelling-house or kraal. 


69. Every one who is in peaceable possession of a dwelling-house or kraal, and 
every one lawfully assisting him, or acting by his authority, is justified in using such 
force as is necessary to prevent the forcible breaking and entering of that dwelling- 
honse or kraal either by night or day, by any person with the intent to commit any 
indictable offence therein. 


Defence of dwelling-house or kraal at night. 

70. Every one who is in peaceable possession of a dwelling-house or kraal, and 
every one lawfully assisting him or acting by his authority, is justified in using such 
force as is necessary to prevent the forcible breaking and entering of that pia 
house or kraal by night by any person, if he believes on reasonable and probable 


grounds that such breaking and entering is attempted with the intent to commit any 
indictable offence therein. 


Defence of immovable property. 


71. Every one who is in peaceable possession of any house, kraal, or land, or other 
immovable properties, and every one lawfully assisting him or acting by his authority, 
1s Justified in using force to prevent any person from trespassing on such property, or 
to remove him therefrom, if he does not strike or do bodily harm to such trespasser ; 
and if such trespasser resists such attempt to prevent his entry or to remove him, such 
trespasser shall be deemed to commit an assault without justification or provocation. 

Illustration 
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(t.) A, a trespasser, enters B’s house and refuses to leave it. B has a right to remove A by 
force, but not to strike him, even if he cannot otherwise get him out of the house. If on the 
application of such force A assaults B, B may use any degree of force necessary to defend himself 
and to remove A from the house. 

(#.) A turns B, a r, out of his house, using no more force than is necessary for that 
eed ie B resists, but without striking A. They fall in the struggle and B is killed. A is not 
pun e. 


Assertion of right to house or land. 


72. Every.one is justified in peaceably entering in the day time to take possession 
of any house, kraal, or land, to the possession of which he or some other person under 
whose authority he acts is lawfully entitled. : 

73. If any person, not having or acting under the authority of one having peace- 
able possession of any such house, al or land, with a claim of right, assaults any one 
peaceably entering as aforesaid for the purpose of making him desist from each entry, 
such assault shall be deemed to be without justification or provocation. 

74. If any person having peaceable possession of such house, kraal, or land, with 
a claim of right, or any person acting bi fhis authority, assaults any one entering as 
aforesaid for the purpose of making him desist from such entry, such assault shall be 
deemed to be provoked by the person entering. 


Correction and preservation of discipline. 


75. It is lawful for every parent, or person in the place of a parent, schoolmaster, 
or master, to use force by way of correction towards any child, pupil, or apprentice 
under his care: Provided that such force is reasonable under the circumstances. 


Illustrations. | 
A, a schoolmaster, beats B, a scholar, for two hours with a thick stick. Such a beating is 
wful 


A, a schoolmaster, corrects a scholar in a manner not intended or likely to injure him, using 
due care. The scholar dies. Such a death is accidental. 


Surgical Operations. 

76. Every one is protected from criminal responsibility for performing with reason- 
able care and skill any surgical operation upon any person for his benefit, with such 
person’s consent, if in a fit state to give such consent, or, in the case of a minor, with 
the consent of the parents or guardians of such minor: Provided that performing the 
operation was reasonable, having regard to the patient’s state at the time, and to all the 
circumstances of the case. : 


Act done in good faith for the benefit of a person without consent. 


77. Nothing is an offence by reason of any harm which it may cause to a person 
for whose benefit it is done in good faith, even without that person’s consent, if the cir- 
cumstances are such that it is impossible for that person to signify consent, or if that 
person is incapable of giving consent, and has no guardian or other person in lawful 
charge of him from whom it is possible to obtain consent in time for the thing to be 
done with benefit. j 


» 


Illustrations. 


(i.) A is rendered insensible by an accident which renders it necessary to amputate one of his 
limbs before he recovers his senses. The amputation of his limb without his consent is not an 
ffence. 
(it.) B is pine Dome insensible. A, in order to save his life, pulls B out of the water with 
a hook, which injures him. This is no offence. 
(iit.) Z is carried off by a tiger. A fires at the tiger, knowing that it is likely that the shot may 
kill Z, but not intending to kill Z, and in good faith intending Z’s benefit. Zis shot It is no 
offence. 


Excess. 


78. Every one authorised by law to use force is criminally responsible for any 
excess, according to the nature and quality of the act which constitutes the excess. 


Consent to death. 


79. No one has a right to consent to the infliction of death upon himself, or of 
any injury likely to cause death, unless it be an injury in the nature of a surgical 
operation upon himself; and if suck consent is given, it shall have no effect upon the 
criminal responsibility of any person by whom such death may be caused. 

IVustration 
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Llustration. 


A and B agree to fight a duel together with deadly weapons. If either is killed or dangerously 
wounded his consent is immaterial. 


CHAPTER IV. 
OF PARTIES TO THE COMMISSION OF OFFENCES. 


Parties to offences. 
80. Every one is a party to and guilty of an indictable offence who 


(2) Actually commits the offence, or does or omits any act, the doing or omission 
of which forms part of the offence; or, | 

(b) Aids or abets a person in the actual commission of the offence, or in any 
such act or omission as aforesaid ; or, . 

(c) Directly or indirectly counsels or procures any person to commit the offence, or 
to do or omit any such act as aforesaid. 


Illustrations. 


(a) A steals goods from a ship, and lays them in a place at some distance, whence B, by previous 
consent, carries them away for sale: A and B are both guilty of theft. 

(5) A, B, and C go out with acommon design to rob. A commits the robbery; B stands by ready 
to help: C is stationed some way off to give the alarm if any one comes. A, B, and C are each 


sae of robbery. 
c 


(.) A tells B, a child under seven, to bring him some money belonging to C. B doesso. A is 


guilty of stealing the money from C. 
it) A, knowing a note to be forged, asks B, who does not know it be forged, to get it changed 
for 


. B does so and gives A the money. A commits a crime under Section 231. 


8]. If several persons form a common intention to prosecute any unlawful purpose, 
and to assist each other therein, each of them is a party to every offence committed by 
any one of them in the prosecution of such common purpose, the commission of which 
offence was, or ought to have been, known to be a probable consequence of the prosecu- 
tion of such common purpose. 


See illustration under section 7 (6). 


Offence committed other than the offence intended. 


§2, Everyone who counsels or persuades another to be a party to an offence of 
which that other is afterwards guilty, is a party to that offence, although it may be 
committed in a way different from that which was counselled or suggested. 


Illustration. 


A advises B to murder C by shooting. B murders C by stabbing. A is guilty of 
murdering C. 
83. Everyone who counsels or procures another to be a party to an offence is a 
party to every offence which that other commits in consequence of such counselling or 
rocuring, and which the person connselling or procuring knew, or ought to have 
own, to be likely to be committed in consequence of such counselling or procuring. 


Illustrations. 
i.) A instigates B to rob C. B does so, C resists and B kills C. A is guilty of the murder of C. 
(i . A advises B to murder C (B’s wife) by poison. B gives C a_ poisoned apple, 
which C gives to D (B’s child). 3B permits D to eat the apple, which it does, and dies of it. is 
not guilty of murdering D. 
Accessory after the fact defined. 


84, An accessory after the fact to an indictable offence is one who receives, com- 
forts, or assists anyone who has been a party to such offence, in order to enable him to 
escape, knowing him to have been a party thereto: Provided that no married woman 
whose husband has been a party to an indictable offence, shall become an accessory 
after the fact thereto, by receiving, comforting, or assisting her husband, or by 
receiving, comforting, or assisting, in his presence and by his authority, any other 
person who has been a party to such offence, in order to enable her husband or such 
other person to escape. 

Attempts 
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Attempts to commit offences. 


85. An attempt to commit an offence is an act done or omitted with intent to 
commit that offence, forming part of a series of acts or omissions which would have 
constituted the offence if such series of acts or omissions had not been interrupted either 
by the voluntary determination of the offender not to commit the offence or by some 
other cause, 

Illustrations. . 
(1.) A kneels down in front of a stack of corn, and lights a lucifer match, intending to set the 
stack on fire; but observing that he is watched blows it out. A has attempted to commit arson. 
(it.) A procures dies for the purpose of coining bad money. A has attempted to coin bad 
money. 
ii) A goes to Birmingham to buy dies to make bad money. He cannot, before purchase, bo 
guilty of an attempt. ; 

86. Everyone who, believing that a certain state of facts exists, does or attempts 
an act the doing or omitting of which would, if that state of facts existed, be an 
attempt to commit an offence, attempts to commit that offence, although its commission 
in the manner proposed was by reason of the non-existence of that state of facts at the 
time of the act or omission impossible. 


Illustrations. 


(i.) A, believing there are some jewels in a box, breaks open the box and finds after so opening 
the box that there is no jewel in it. A is guilty of attempting to steal. 
(si.). A puts his hand into B’s pocket with intent to steal whatever he finds there ; the pocket is 
empty. A is guilty of an attempt to steal. 
87, The question whether an act done or omitted with intent to commit an offence, 
is or is not only preparation for the commission of that offence, and too remote to con- 
stitute an attempt to commit it, is a question of law. 


TITLE II. 
CHAPTER V. 
OFFENCES AGAINST THE PUBLIC ORDER. 


High Treason, or Waging or attempting to wage war against the Queen® 


88. Whoever wages war against the Queen, or attempts to wage such war, or 
abets the waging of such war, may be a ae with death, or with imprisonment for a 
term which may extend to his natural life, with or without hard labour, and fine. 


Conspiracy against the Queen or Government of the Territories. 


89. Whoever within or without the territories known as the Transkei, Gcaleka- 
land, Tembuland (including Emigrant Tembuland, otherwise called Emigrant Tam- 
bookieland,: and Tembuland Proper), Bomvanaland, and Griqualand East, conspires to 
commit any of the offences punishable by the last section, or to deprive the Queen of 
her sovereignty in the said territories, or any of Her Majesty’s dominions, or con- 
spires to overawe by means of criminal force, the Government of the said territories or 
dominions, or any local Government therein, shall be punished with imprisonment with 
or without hard labour for a term which may extend to five years, to which fine may 
be added, or with fine only. 


Collecting arms with the intention of waging iar. 

90. Whoever collects men, arms, or ammunition, or otherwise prepares to wage 
war with the intention of either waging or being prepared to wage war agai e 
Queen, shall be punished with imprisonment, with or without hard labour, for a term 
which may extend to five years, to which fine may be added, or with fine. 


Concealing with intent to facilitate a design to wage war. 


91. Whoever by any act or by any illegal omission conceals the existence of a 
design to wage war against the Queen, knowing that it may be likely that he may by 
such concealment facilitate the waging of such war, shall be punished with imprison- 

ment 


FS 5 Pa Ee a a eS A 
© Treason under Kafir Law is punishable by a confiscation of property, sometimes by death. 
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ment with or without hard labour for a term which may extend to five years, to which 
fine may be added, or with fine only. 
° Waying war against Allies. 

92. Any British subject who wages war against the Government of any power in 
South Africa in alliance or at peace with the Queen, or attempts to wage such war or 
abets the waging of such war, shall be punished with imprisonment, with or without 
hard labour, for a term which may extend to seven years, to which fine may be added, 
or with fine only. 


A betting mutiny and desertion or attempting to seduce a soldier or policeman from 
, his duty. 

93. Whoever by instigation, conspiracy, or aid, abets the committing of mutiny 
or desertion by any person in the military or police service of the Queen, or attempts to 
seduce any such person from his allegiance or duty, shall be punished with imprison- 
ment with or without hard labour for a term which may extend to three years to which 
fine may be added, or with fine only. 


CHAPTER VI. 
OFFENCES AGAINST THE PUBLIC TRANQUILITY. 


Unlawful Assemblies.* 


94. An assembly of five or more persons is designated an “ unlawful assembly, if 
the common object of the persons comprising that assembly is :— 


(1). To overawe, by criminal force, or show of criminal force, the Government of these 
territories, or any public servant in the exercise of the lawful power of such 
public servant ; or, 

(2). To resist the execution of any law, or any legal process. 


Being member of an unlawful assembly. 


95. Whoever being aware of facts which render any assembly an unlawful 
assembly, intentionally joins that assembly, or continues in it, is said to be a member 
of an unlawful assembly. 


Punishment. 


96. Every member of an unlawful assembly as defined in Section 94, shall be 
liable to a fine, and in default of payment thereof to be imprisoned, with or without 
hard labour, for a term which may extend to six months. 


Provoking breach of peace. 

97. Whoever shall in any thoroughfare or public place use any threatening, abusive, 
or insulting words or behaviour, with intent to provoke a breach of the peace, or from 
which a breach of the peace may be justly apprehended, shall be punished with a fine 
not exceeding twenty shillings, or in default of payment to imprisonment with or 
without hard labour, for a term which may extend to fourteen days. 


Fighting in a public place an affray.t 
98. When two or more persons by fighting in a public place, disturb the public 
pence, they are said to commit an affray, and shall be punished with a fine not exceeding 


orty shillings, or in default of payment, with imprisonment with or without hard 
labour, for a term which may extend to one month. 


When beer -drinking or other gatherings, become an affray.t 


99. When at any beer-drinking or other gathering at any kraal, or after such 
gathering away from any kraal, two or more persons fight, they shall be held to commit 
an affray, and shall be punished with a fine not exceeding forty shillings and in 
default of payment with imprisonment with or without fd labour, for a term not 
exceeding one month. 


* Punished by Kafir Law with a fine, if assembled to resist a Chief. 
t+ Under Kafir Law fighting in a public place or anywhere else, both parties fined. 
t Under Kafir Law all who took part in the fighting fined by the Chief, 


Dispersing 
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Dispersing assembly after an affray has begun. 

100. Whenever any five or more persons are assembled together, from whose 
conduct a breach of the peace may be reasonably apprehended, or when any affray has 
actually begun, the es wai of the district may command such persons to disperse, 
and on failure so to do they shall each be liable to a fine not exceeding forty shillings, 
and in default of payment, to imprisonment, with or without hard labour, for a term 
which may extend to one month. 


Obstructing or assaulting Magistrates.* 


101. If after such command as is mentioned in the last preceding section, five or 
more ns fail to disperse, the Magistrate may use force to compel them so to do, 
and whoever by force wilfully and knowingly opposes, obstructs, hinders, or hurts any 
such Magistrate or persons authorised by him to compel such dispersion, shall be 
punished with imprisonment, with or without hard labour, for a term which may extend 
to one year, or with fine, or both. 


Indemnity of persons authorized to disperse assembly.t 


102. If any person, assembled as in section 100 and 101 mentioned, is killed or 
hurt in the apprehension of such persons, or in the endeavour to apprehend or disperse 
them by reason of their resistance, every person ordering them to be apprehended or 
dispersed and every person executing such orders shall be indemnified against all pro- 
ceedings of every kind in respect thereof. . 


Liability of members of unlarcful assembly. 


103. If an offence is committed by any member of an unlawful assembly in pro- 
secution of the common object of that assembly or such as the members of that assembly 
knew to be likely to be committed in prosecution of that object, every person who at 
a time of committing that offence is a member of that assembly is guilty of that 
offence. 


Punishment for drunken, riotous, and indecent conduct. 

104, Any person drunk in any street, road, lane, or public place, in or near any 
shop, store, hotel, or canteen, and any person guilty of any riotous or indecent 
behaviour in any such place as aforesaid, or in any polite office or police station house, 
shall be punished with a fine not exceeding two pounds, and in default of payment, 
with imprisonment with or without hard labour, and with or without spare diet for 
any period not exceeding fourteen days; and in case of a second or subsequent convic- 
tion, shall be punished with a fine not exceeding five pounds, or in default: of 
payment with imprisonment for any period not exceeding thirty days, unless the fine 
im any case be sooner paid. 


For threats, abustre language, &c. 


105. Any person who shall use any threatening, abusive, or insulting words or 
behaviour with intent to provoke a breach of the peace, or whereby a breach of the peace 
may be occasioned, in any street, road, public place, or licensed public house, shall be 
punished with a fine not exceeding three pounds, or with imprisonment with or with- 
out hard labour, and with or without spare diet, for any term not exceeding thirty 
days, unlees such penalty be sooner paid ; and such person may further be required to 
find sureties to keep the peace for such period, not exceeding three months, as the 
court before which such person is tried may deem necessary. 


For accepting from seamen and others ships’ stores, §c. 


106. Every person who shall, in any port of these territories, knowingly purchase, 
or take in exchange from any seaman or other person, not being the owner or master of 
any vessel, anything belonging to such vessel lying in such port, or any part of the 

of any such vessel, or any stores or articles belonging to the same, shall, be 
unished with a fine not exceeding ten pounds, or with imprisonment with or without 
hard labour for any term not exceeding three months. 


For seamen and others removing ships’ boats. 


107. If any seaman belonging to any vessel lying in any port of these terri- 
tories, or if any other person shall take away or remove from any such vessel any boat 
attached 


st * Under Kafir Law anyone striking or assaulting a Chief will be punished by fine according to the rank 


+ In all cases of homicide, under Kafir Law, fines are inflicted by the Chief. 
3 
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attached or belonging so the same without having obtained permission so to do from 
the master or some officer of the said vessel, such seaman or other person shall (although 
such taking or removal may not have been with intent to steal), be punished with a 
fine not exceeding ten pounds, or with imprisonment with or without hard labour for 
amy term not exceeding three months. 


TITLE III. 
CHAPTER VII. 
OFFENCES AGAINST THE ADMINISTRATION OF JUSTICE. 


Judicial Corruption. 


108. Whoever, holding any judicial office, corruptly accepts, or obtains, or agrees 
to accept, or attempts to obtain for himself or any other person any money or valuable 
consideration, office, place, or employment whatever, on account of anything already 
done or omitted, or to be afterwards done or omitted by him in his judicial capacity, 
or corruptly gives-to any person holding any judicial office, or to any other person, any 
money or valuable consideration, office, or place of employment, whatever, on account 
of such act or omission as aforesaid, shall be punished with imprisonment, with or with- 
out hard lahour, for a term which may extend to five years, or fine, or both. 


Corruption of Public Officers. 


109. Whoever, being a Justice of the Peace, or public officer appointed in any 
capacity for the prosecution or detection or punishment of offenders, or whoever, being 
an interpreter in any Court of Justice, corruptly accepts, or obtains, or agrees to accept, 
or attempts to obtain for himself or any other person, any money, valuable considera- 
tion, office, or place whatever, with the intent to interfere corruptly with the due 
administration of justice, or to procure or facilitate the commission of any offence, or to 
protect from detection or punishment any person having committed, or intending to 
commit any such offence, or corruptly gives or offers to any such officer as aforesaid, 
with any such intent as aforesaid, shall be punished with imprisonment, with or 
without hard labour, for a term which may extend to two years or fine, or both. 


Threatening any person tn order to induce him to refrain from applying for legal 
protection. 


110. Whoever holds out any threat of injury to any person for the purpose of 
inducing that person to refrain or desist from making a legal application for protection 
against any injury to any magistrate or other public officer or servant legally empowered 
as such to give such protection or to cause such protection to be given, shall ke 
punished with fine not exceeding six pounds, and in default of payment thereof, with 
imprisonment with or without hard labour for a term which may extend to three 
months. | 

Perjury and Subornation of Perjury* 


111. Perjury is an assertion as to a matter of fact, opinion, belief, or knowledge 
made by a witness in a judicial proceeding as part of his evidence, either upon oath, or 
in any form allowed by law to be substituted for an oath, whether.such evidence is 
given in open court or by affidavit or otherwise, such assertion being known to such a 
witness to be false and being intended by him to mislead the court, jury, or person 
holding the proceedings. 

Every person is a witness within the meaning of this Section who actually, gives 
his evidence upon oath, or in any such form as aforesaid, whether he was competent to 
be a witness or not. Subornation of perjury is counselling any person to commit any 
perjury which is actually committed. 


Explanation. - : 
; - judicial proceeding is a proceeding before a ‘‘ judge;” a judge being defined in Section 7 (a) 
of this Act. 
: (i.) A being bound by an oath to state the truth in a judicial proceeding, states that he believes 
a certain signature to be the handwriting of Z, when he does not believe it to be the handwriting of 
Z. Ais guilty of perjury. 
(i7.) A swears that certain goods are of a certain valuc, when he is entirely ignorant upon the 
subject. A is guilty of perjury. 
112. Whoever 


* Perjury by Kafir Law is punished merely by a fine of one head of cattle. 
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112. Whoever is guilty of perjury, or subornation of perjury, shall be punished 
with imprisonment for a term which may extend to three years, or fine, or both ; and if 
an innocent person be convicted and executed in consequence of any false evidence, the 
person who gives or counsels such evidence shall be punished with imprisonment, with 
or without hard labour, for a term which may extend to the term of his natural life. 


False Statement on Oath. 


113. Whoever being required or authorised by law to make a statement, either on 
oath or in any form permitted to be substituted for an oath, thereupon makes a state- 
ment which would amount to perjury, if made in a judicial proceeding, shall be 
punished with imprisonment, with or without hard labour fora term which may 
extend to two years, or fine, or both. 
| False declaration. 

114. Whoever makes a statement as to any matter of fact, opinion, or belief, 
which would amount to perjury if made on oath in a judicial proceeding upon any 
occasion on which he is permitted by law to make any statement or declaration before 
any officer authorised by law to permit it to be made before him, shall be punished 
with imprisonment with or without hard labour for a term which may extend to two 
years, or fine, or both. 

Fabricating Evidence. 

115. Whoever with intent to mislead any Court of Justice, or person holding any 
such judicial proceeding as aforesaid, fabricates or contrives evidence by any means 
other than perjury and subornation of perjury, shall be punished as in the last section 
provided. . ) 

Conspiring to bring False Accusations. 

116. Whoever conspires with any person to prosecute anyone for any offence, 
knowing such other person to be innocent thereof, shall be liable upon conviction to be 
punished as in section 114: Provided, however, that where such innocent accused is — 
convicted and executed, such conspirator may be punished with death, or imprisonment, 
with or without hard labour, for a period which may extend to the term of his natural 
life. 

Conspiring to defeat Justice. | 

117. Whoever conspires with any person to obstruct, preveut, or defeat the course 
of justice, or who wilfully attempts in any way, not otherwise criminal to obstruct, 
prevent, pervert or defeat the course of justice or the administration of the law, shall be 
punished as in section 97 provided. 


Bribery or Corruption of Witnesses, Jurors, Assessors, or Interpreters. 


118. Everyone shall be liable to the punishment provided in section 114, who (a) 
dissuades or attempts to dissuade any person by threats, bribes, or other corrupt means, 
from giving evidence in any cause or matter, civil or criminal; or (4) influences or 
attempts to influence by threats or bribes or other corrupt means any juryman, 
assessor, or interpreter in his conduct as such, whether aaah juryman, assessor, or 
interpreter has been sworn or not; (c) or accepts any such bribe or other corrupt con- 
sideration to abstain from giving evidenée, or on account of his conduct as juryman, 
assessor, or interpreter, 


CHAPTER VIII. 


ESCAPES AND RESCUES. 

119. Whoever by force or violence breaks any gaol or prison with intent to set at 
liberty himself or any other person lawfully confined therein on any criminal charge, 
shall be punished with imprisonment, with or without hard labour, for a term which 
may extend to two years. 

120. Whoever, being convicted of any offence, escapes from gaol or prison, or 
from any lawful custody in which he may be under such conviction, or attempts or 
conspires to make his escape from such custody, shall be punished with imprisonment, 
with or without hard labour, for a term which may extend to two years, or flogging 


or whipping. 
° 121. Whoever 


DRAFT PENAL CODE. 


121. Whoever, being in lawful custody escapes from such custody (on any oriminal 
charge), shall be liable to imprisonment, with or without hard labour, for a term which 
may extend to one year, or fine, or both. 


122. Whoever rescues any prisoner, or assists any prisoner in escaping or attempt- 
ing to escape from lawful custody, whether in gaol or prison or not, or being a gaoler 
or other officer having the lawful custody of such prisoner, voluntarily and intentionally 
permits him to escape, or aids him in escaping or attempting to escape, shall be 
punished with imprisonment, with or without hard labour, for a term which may extend 
to two years, or fine, or both. | 


123. Whoever, by failing to perform any legal duty, permits a person in his law- 
ful custody on a criminal charge to escape therefrom, shall be punished with imprison- 
ment for a term which may extend to six months, or fine, or both. 


124. It shall be lawful for the Governor to make such rules and regulations for 
the several gaols and prisons of the territories to which this Code applies, and for the 
discipline therein, as shall to him seem expedient, and thereby to impose any punishment 
for the breach of such regulation, under a penalty of imprisonment, with or without 
hard labour, or with or without spare diet, or flogging, or whipping : Provided that in 
no case shall any unconvicted person be sentenced to flogging or whipping. 


TITLE IV. 
CHAPTER IX. 


OFFENCES AGAINST RELIGION, MORALITY, DECENCY, AND 
THE PUBLIC HEALTH. 


Disturbing a religious assembly. 


125. Whoever wilfully and without lawful justification or excuse, the proof 
whereof shall be on him, disquiets or disturbs any meeting, assembly, or congregation 
of persons lawfully assembled for religious worship, and = ae in any way disturbs, 
molests, or misuses any preacher, teacher, or person lawfully officiating at such meeting, 
assembly, or congregation, or any person or persons there assembled, shall be punished 

with a fine not exceeding twenty pounds sterling, and in default of payment, with 
- imprisonment with or without hard labour, for a term which may extend to six 
months. : 
Unnatural offences.* 


126. Whoever voluntarily has carnal intercourse against the order of nature with 
any man, woman, or animal, shall be punished with imprisonment, with or without 
hard labour, for a term which may extend to five years, or with flogging, or whipping, 
or fine. This offence is complete upon penetration. 

127. Whoever attempts to have carnal intercourse against the order of nature 
with any man, woman, or animal, shall be punished with imprisonment, with or 
without hard labour, for a term which may extend to three years, or flogging, or 
whipping, or fine. 


Incest.t 


128. Incest is the carnal connection of persons related by consanguinity within the 
third degree. 

Incest shall be punished with imprisonment, with or without hard labour, for a 
term which may extend to five years, or with flogging, or fine, or any two of these 
punishments combined. 


- Indecent acts. 


129. Whoever unlawfully does any indecent act in any place to which the public 
have or are permitted to have access, or does any indecent act in any place, with 
intention thereby to insult or offend any person, shall be punished with a fine 
not exceeding twenty shillings, and in default of payment thereof with imprison- 
ment for a term which may exceed to one month, with or without hard labour, or 
fine, or both. 

Norz. The custom of intonjane would not come under this section if it consists 
simply of the feast and ordinary dancing ; but indecent acts accompanying the custom 

of 


* The offender under Kafir Law will be regarded as a wizard or a witch, and treated accordingly. 


t Under Kafir Law the carnal connection of persons related by consanguinity within any known 
degree could be punished with a fine, 
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of tntonjane would, if committed in any place to which the public have or are permitted 
to have access, be punishable under the section. 


Insufficient clothing in towns and other public places. 


130. Whoever is found in any public place in any town, or in any street or 
road ordinarily used by the public, or in any place of public resort, or in view thereof 
respectively, without sufficient clothing for the purpose of decency, shall be guilty of 
a public nuisance, and shall be punished with a fine not exceeding ten shillings, 
and in default of payment with imprisonment for a term which may extend to one 
month. 

A place is public within the meaning of this Section, if it is so situated that what 
passes there can be seen by any considerable number of persons if they happen to look. 


Note.—The abakweta appearing without sufficient clothing in any place of public 
resort or in view of such place or public road, would be punishable under this 
section ; but, otherwise, the rite of circumcision itself and the ordinary dances at native 
kraals are not cognizable by this section. 


Burial, disinterment, or indignity to human remains.* 


131. Whoever neglects to perform any legal duty, either imposed upon him by 
law, or undertaken by him, Bei teal sees to the burial of any dead human body or 
human remains, or without lawful authority disinters a dead body, or improperly or 
indecently interferes with or offers any indignity to any dead human body or human 
remains, whether buried or not, shall be liable to a fine of twenty pounds, or to im- 
prisonment fag a term which may extend to six months, with or without hard labour. 


Explanation and Illustrations. 


The person under whose roof another person dies has a duty imposed cae him by law to carry 
the corpse, decently covered, to the place of burial, if there is no one else who is bound to bury it. 
(i.) A digs up a dead body and sells it for purposes of dissection. A is punishable under this 


on. 
(ii.) A, a gaoler, refuses to deliver up the dead body of a prisoner who had died in gaol to the 
executors, on the ground that the deceased owed him money. A is punishable under this Section of 
the Act. 
(tii.) A disturbs the grave of a deceased person, for the purpose of getting a portion of the 
remains as a pretended charm. A is punishable under this Section. ; 


Spread of infectious diseases.T 
132. Whoever malignantly or wantonly does any act which he knows to be liable 
to spread the infection of any disease, hurtful or dangerous to life, shall be punished 
with fine, or in default of payment with imprisonment, with or without hard labour, 
for a term which may extend to six months. 


Illustration. 


(#.) A carries a child infected with small-pox along a public street in which persons are passing, 
and near to inhabited houses. A is punishable under this Section. 


Common nuisances. 


133. Whoever is guilty of an unlawful act or omission to discharge a legal duty, 
which act or omission endangers the lives, safety, or health of the public, or which 
occasions injury to the person of any individual, may be convicted of a common 
nuisance, and punished with fine, and in default thereof with imprisonment, with or 
without hard labour, for a term which may extend to -six months. 


Illustrations. 
(3.) A permits his house standing by the highway to become so ruinous as to be likely to fall 
down and to injure passers by. A commits a common nuisance. 
(1.) A burns down his own house, it being in a situation which makes such burning dangerous 
to others. A commits a common nuisance. 
_ (tif.) A excavates an area close to a footpath and leaves it unfenced. A commits a common 
nuisance. 
General Police Provisions. 


134. Any person guilty of any of the following acts or offences, shall upon con- 
viction inr espect of each act or offence be punished with a fine not exceeding five pounds, 
or 


a a Fi 
* Under Kafir Law, any one disinterring a dead body, will be regarded as a wizard or witch, 
and be liable to severe penalties. 
+Under Kafir Law anyone communicating infectious disease would be liable to a fine. In the 
case of a marned woman infected, portion of the fine will be to the husband. 


- 
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or in default of payment be imprisoned with or without hard labour for a period not 
exceeding three months, unless sych fine be sooner paid :—~ 


(1) Any driver of any vehicle injuring any person or property by negligence or 
driving on the wrong side of the road. | 

(2) Any driver of any vehicle being taken away from his horse or cattle so as to 
be unable to have the full control of them. 

(3) Driving any vehicle or riding any animal, and when meeting any other vehicle 
or animal being ridden not keeping or’ the left or near side of the rosd or 
street, or when passing any other vehicle or animal going in the same 
direction, not going or passing or not allowing any aati desirous so to do to 
- when practicable on the right or off side of such other vehicle or animal 

eing ridden. 

(4) Leaving upon any street, public road or thoroughfare any stone, timber, 
bricks, or other thing, calculated to damage or endanger any animal or vehicle 
ridden or driven thereon. 

(5) Any driver or guard of a public vehicle, for the conveyance of passengers 
wilfully delaying on the road, using any abusive or insulting language to any 
passenger, or by reason of intoxication, negligence, or other misconduct, 
endangering the safety or property of any passenger or other person, or 
demanding or exacting more than the proper fare due from any 


assenger. 

(6) Leavis upon any public road or pees ua any vehicle, plough or harrow 
without any horse or animal harnessed thereto, unless in consequence of some 
accident having occurred. 

(7) Having any timber, iron, or boards laid across any vehicle going along any 
public road so that either end projects more than two feet beyond the wheels 
or sides of such vehicle. 

(8) Slaughtering or skinning any beast upon any public road or thoroughfare, or 
leaving any dead beast on any such road or thoroughfare. 

(9) Setting or urging or permitting any dog or other animal to attack or worry 
any person, horse or other animal, or by illusage or neghgence in driving any 
cattle causing any damage or hurt to be done by such castle, 

(10) Wilfully breaking any pane of glass in any building. 

(11) eas breaking or extinguishing or injuring any lamp, or damaging any 
amp-post. 

(12) Wilfully trespassing in any place, and neglecting or refusing to leave such 
place after being warned to do so by the owner or occupier, or any person 
authorized by or on behalf of the owner or occunier. 

(13) Playing or betting in any street or other open and public place, at or with 

any table or instrument of gaming, or pretended game of chance. 


135. Any person guilty of any of the following acts or offences shall upon con- 
viction in respect of each act or offence be punished with a fine not exceeding twenty 
pounds, or in default of payment be imprisoned with or without hard labour, for a 
period not exceeding six months, unless such fine be sooner paid, that is to say :— 


(1) Any person having in his custody or possession without lawful excuse (the 
proof of which excuse shall be on such person) any picklock, key, crow, or 
other implement of housebreaking. 

(2) Any person found by night, having his face blackened or wearing felt, or 
other slippers, or being dressed or otherwise disguised, with a criminal intent. 

(3) Any person found by night without lawful excuse (the proof of which excuse 
shall be on such person) in or upon any dwelling-house, warehouse, coach- 
house, stable, cellar, or out-house, or in any enclosed yard, garden, or area, or 
in or on board any ship or other vessel when lying or being in any port, 
harbour, or ree in these territories. 

(4) Any person found by night armed with any gun, pistol, sword, bludgeon, or 
other offensive weapon or instrument with a criminal intent, or who being 
thereto required shall not assign a valid and satisfactory reason for being so 
armed. 

(5) Any person who shall resist, or incite, or aid, or encourage any person to 
resist, and any person who shall hinder or disturb any constable, policeman, 
or officer of any local authority in the execution of his duty. 


TITLE YV, 
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TITLE V. 
CHAPTER X. 


OFFENCES AGAINST THE PERSON. 
Duties tending to the preservation of life. 
Duty to provide necessaries. 

136. Whoever has charge of any other person, unable by reason either of deten- 
tion, age, sickness, insanity, or any other cause, to withdraw himself from such charge, 
and unable to provide himself with the necessaries of life, is under a legal duty to 
supply that person with the necessaries of life, and is criminally responsible for omitting 
without lawful excuse to orm it, if death is caused thereby ; or if the life of such 
person is endangered, or his health permanently injured, whether such charge is ee 
upon him by law, or if undertaken by him under any contract, or by reason of any 
unlawful act. 


Lllustrations. 


(.) A neglects to provide proper food and lodging for her servant B (who is of weak mind, 
but twenty-three years old); B’s life is shortened by such neglect. A is criminally responsible if B 
was in such an enfeebled state of body and mind as to be helpless and unable to take care of 
herself, or was under the dominion and restraint of A, and unable to withdraw hersef from A’s 
control; otherwise not. 

(%#.) B, a girl of 18, comes from service to the house of her mother, A, and is there confined of 
a bastard child. A does not provide a midwife, in consequence of which B dies. A is not criminally 
responsible for this omission. 


Duty of persons doing dangerous acts. 


137. Every one who undertakes, except in cases of necessity, to administer surgical 
or medical treatment, or to do any other lawful act, the doing of which is or may be 
dangerous to life, is under a legal duty to have and to use reasonable knowledge, skill, 
care, and caution in doing any such act, and is criminally responsible for omitting to 
discherge that duty, if death is caused thereby. 


Norez.--This is not to be read as preventing native doctors or midwives from practising. 


Duty of persons in charge of dangerous things. 


138. Every one who has in his charge, or under his control, anything whatever, 
whether animate or inanimate, or who erects, makes, or maintains anything whatever, 
which, in the absence of precaution or care, may endanger human life, is under a legal 
duty to take reasonable precautions against, and use reasonable care to avoid, such 
danger, and is criminally responsible for the consequences of omitting without lawful 
excuse to take such precautions or to use such care. 


Illustrations. 


(¢.) Workmen are employed to throw snow off the roof of a house. It is their duty to see 
whether people are passing and to give warning before they throw it down. 

(i7.) A turns out a vicious horse to graze on 4 common on which people are likely to pass. It 
is his duty to take proper precautions against its injuring passers by. 


Duty to acoud omisstons dangerous to life. 


139. Every one who undertakes to do any act, the omission to do which is or may 
be dangerous to life, is under a legal duty to do that act, and is criminally responsible 
for the consequences of omitting, without lawful excuse, to discharge that duty. 


Illustrations. 


(i.) A sees B drowning and is able to save him by holding out his hand. A abstains from 

doing so in order that B may be drowned, and B is drowned. A has committed no offence. 
Csi.) A, the sister of B’s deceased wife, acts as B’s housekeeper, and neglects to give to B’s 
infant child food duly provided by B, and so causes its death. A is criminally responsible for this 


neglect. 
Homicide defined. 


140. Homicide is the killing of a human being by another directly or indirectly 
by any means whatsoever. 

A child becomes a human being within the meaning of this Code, when it has 
completely proceeded in a living state from the body of its mother, whether, in a case 
of suspended respiration, it has breathed or not, and whether it has an independent 
circulation or not, and whether the navel string is severed or not; and the killing of 
such a child is homicide when it dies after birth in consequence of injuries received 
before, during, or after birth. . 

Illustration ; 
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Illustration. 

Explanation : 

‘‘ Killing” is causing the death of a person by an act or omission but for which the person killed 
would not have died when he did, and which is directly and immediately connected with his death. 

(+). A substitutes poison for medicine which is to administered to C by B. B innocently 
administers the poison to C, who dies of it. A has killed C. ; 

(it.) A, an ironfounder, ordered to melt down a saluting cannon which had burst, repairs it 
Nae in a dangerous manner. Being fired with an ordinary charge it bursts and kills B. A 

illed B. 


Culpable Homicide. 


141. Homicide is culpable when it consists in the killing of any person either by 
an unlawful act or by a culpable omission to perform or observe any legal duty, or by 
both combined, or by causing a person by threats or fear of violence, or by deception, 
to do an act which causes that person’s death, or by wilfully frightening a child or sick 
person. 

Homicide which is not culpable is not an offence. 


Lllustrations. 


(.) A and B, the drivers of two carts, race along a high road. C is lying drunk in the middle 
of the road. One or other or both of the carts run over C and kill him. In either case both A 
and B have killed C. 

(ii.) A violently beats and kicks B, his wife, on the edge of a pond. She, to avoid his violence, 
throws herself into the pond and is drowned. A has killed 1 B. 

(ii7.) A gives B a wound. C, a surgeon, applies poison to the wound either from bad faith or 
by negligence. B dies of the poison. C and not A has killed B. 

(tv.) A wounds B in a duel. Competent surgeons perform an operation which they. in good 
faith regard as necessary. B dies of the operation, and it appears that the surgeons were mistaken 
as to the necessity for the operation. A has killed B. 


Death must be within a year and a day. 


142. No one is criminally responsible for the killing of another unless the death 
take place within a year and a day of the cause of death. The period of a year and a 
day shall be reckoned inclusive of the day on which the last unlawful act contributing 
to the cause of death took place. Where the cause of death is an omission to fulfil a 
legal duty, the period shall be reckoned inclusive of the day on which such omission 
ceased. Where death is in part caused by an unlawful act and in part by an omission, 
the period shall be reckoned inclusive of the day on which the last unlawful act took 
place or the omission ceased, whichever happened first. 


Acceleration of death. 


143. Every one who by an act of omission causes the death of another shall be 
deemed to kill that person, although the effect of the bodily injury caused to such other 
person be merely to accelerate his death, while labouring under some disorder or disease, 
arising from some other cause. 


Ihlustration. 


(t.) A strikes B, who is at the time so ill that she could not possibly have lived more than six 
weeks 1f she had not been struck. B dies earlier than she would otherwise have died in con- 
sequence. A has killed B. 


Causing death which might have been prevented. 


144. Every one who by an act or omission causes the death of another shall be 
deemed to kill that person, although death from that cause might have been prevented 
by resorting to proper means. 


I lustration. 


(i.) A injures B’s finger. B is advised by a surgeon to allow it to be amputated, refuses to do 
so and dies of lockjaw. A has killed B. 

145. Every one who causes a bodily injury to any person from which death results 
shall be deemed to kill that person, although the immediate cause of such death be 
treatment applied in good faith for the purpose of cure, even if such treatment was im- 
proper: Provided that if the injury was not in itself of a dangerous character, and the 
improper treatment was the cause of death, that shall be a defence to a charge of murder 
or culpable homicide. . 


See illustrations iii. and iv. to Section 141. 
Murder, &c. ~ 
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Murder, &c.* 


146. Culpable homicide becomes murder in the following cases :— 

(a) If the offender means to cause the death of se aes killed. 

(6) If the offender means to cause to the person killed any bodily injury which is 
known to the offender to be likely to cause death, and if the offender, whether he does 
or does not mean to cause death, is reckless whether death ensues or not. 

(c) If the offender means to cause death or such bodily injury as aforesaid to one 
person, so that if that person be killed the offender would be guilty of murder, and by 
accident or mistake the offender kills another person, though he does not mean to hurt 
the person killed. 

(d) If the offender for any unlawful object does an act which he knows or ought to 
have known to be likely to cause death, and thereby kills any person, though he may 
have desire that his object should be effected without hurting any one. 


Illustrations. 

[a.] A, knowing that B is suffering from disease of the heart, and intending to kill B, 
gives B a slight push and thereby kills B. A commits murder. 

[b.] ie finding B asleep on straw, lights the straw, meaning to do B serious injury, but 
not to kill him. B is burnt to death. A commits murder. 

(ss.) A, recently delivered of a child, lays it naked by the side of the road and wholly conceals 
its birth. It dies of cold. This is murder or culpable homicide according as A had or had not 
reasonable ground for believing that the child would be preserved. 

c.] (i.) A shoots at B, intending to kill him, and kills C. A commits murder. 

tS Ce a thief, pursued by B, a policeman, who wishes to arrest A, trips up B, who is 
accidentally killed. A commits murder. 

(it.) A, for the of rescuing a prisoner, intentionally explodes a barrel of gunpowder in 
a crowded street an kills a number of persons. A commits murder. 


Provocation. 


147. Homicide which would otherwise be murder may be reduced to culpable 
homicide if the person who causes death does so in the heat of passion occasioned by sudden 
provocation. 

Any wrongful act or insult of such a nature as to be sufficient to deprive any ordi- 
nary person of the power of self-control may be provocation, if the offender acts upon it 
on the sudden, aad beter there has been time for his passion tv cool. 

Whether any particular wrongful act or insult, whatever may be its nature, 
amounts to provocation, and whether the person provoked was actually deprived of the 

wer of self-control by the provocation which he received, shall be questions of fact: 
vided that no one be deemed to give provocation to another only by doing that 
which he had a legal right to do, or by Jone anything which the offender incited him 
to do in order to provide the offender with an excuse for killing or doing bodily harm to 
any person: Provided also that an arrest shall not necessarily reduce th2 offence from 
murder to culpable homicide because the arrest was illegal, but if the illegality was 
known to the offender, it may be evidence of provocation. 


Illustrations. 

(i) Police officers in charge of a police van have in custody D, a person charged with rape. 
A, B, C, and others assault the van in concert, rescue the prisoner, and shoot one of the policemen 
dead. The warrant under which D was in custody was informal, but not to the knowledge of A, 
B, and C. A, B, and C and the others are guilty of murder. 

(ii.) A attempts to arrest B on an irregular warrant and in an irregular way. B shoots A dead. 
This may be culpable homicide. 

Punishment for murder, &c. 

148. Every one who commits murder shall, upon conviction thereof, be sentenced 
to death, or imprisonment with hard labour for a term which may extend to his natural - 
life, and shall also be liable to a fine. 

149. Every one who attempts to commit murder shall be punished with imprison- 
ment, with or without hard labour, for a term which may extend to twenty-one years, 
and shall also be liable to fine. 

150. Whoever 

(a) Conspires or agrees with any person to murder or to cause or procure the 
murder of any other person, whether the person intended to be murdered is a subject of 
Her Majesty or not, or is within Her Majesty’s dominions or not: or 

(5) Counsels or attempts to procure any person to murder any other person, 
although such person is not murdered in consequence of such counselling or attempted 
procurement 


© Kafir Law makes no distinction between murder and culpable homicide ; accidental homicide 
is also punishable by Kafir Law, but not by so heavy a fine as uther homicides. 
4 
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procurement, whether tho person whose murder is counselled or attempted to be pro- 
cured is a subject of Her Majesty or not, or is within Her Majesty’s dominions or not; 
shall be punished with imprisonment, with or without hard labour, for a term which 
may extend to twenty-one years, or with fine, or both. 


Accessory after the fact to murder. 


151. Whoever is an accessory after the fact to murder shall be punished with 
imprisonment, with or without hard labour, for a term which may extend to ten years, 
and fine, or both. 


Punishment of culpable homicide. 


152. Ever;one who commits culpable homicide shall be punished with imprison- 
ment, with or without hard labour, for a term which may extend to twenty-one years, 
or with fine, or both. | 

Aiding and abetting suicide. 


153. Whoever counsels or procures any person to commit suicide, actually com- 
mitted in consequence of such counselling or procurement, or whoever aids or abets any 
person in the commission of suicide, shall be punished with imprisonment, with or with- 
out hard labour for a term which may extend to ten years, or with fine, or both: Pro- 
vided, however, that for abetment of suicide of a minor or insane or intoxicated person 
the term of such imprisonment may extend to his natural life. 


Attempting suicide.* | 

154. Every one who attempts to commit suicide shall be punished with imprison- 
ment, with or without hard labour, for a term which may extend to one year, or with 
fine or both. 


Concealment of’ child-birth.t 


155. Whoever disposes of the dead body of any child in any manner, with intent 
to conceal the fact of its birth, whether the child died before, during, or after birth, 
shall be punished with imprisonment, with or without hard labour, for a term which 
may extend to two years, or with fine, or both. 


Bodily injuries and acts causing danger to the person. 


156. Whoever with intent to maim, disfigure, disable or do grievous bodily harm 
to any one, or, to resist or prevent the lawful apprehension or detainer of any one, 
unlawfully wounds or does actual grievous bodily harm to any person, shall be 
punished with imprisonment, with or without hard labour, for a term which may extend 
to five years, or with fine, or both. 

Tne following kinds of hurt only are designated “ grievious”’ bodily harm, viz. :— 
1, Emasculation ; 2, permanent privation of the sight of either eye; 3, permanent pri- 
vation of the hearing of either ear; 3, privation of any member or joint; 4, destruction 
or impairing of the powers of any member or joint ; 6, permanent disfiguration of the 
head or face; 7, fracture or dislocation of a bone; 8, any hurt which endangers life, 
or which causes the sufferer to be during the space of twenty days in severe bodily pain, 
or unable to follow his ordinary pursuits. 


Administering poison so as to endanger life, 


157. Whoever, knowingly and with intent to injure, aggricve, or annoy any per- 
son administers, or causes to be administered to, or be taken by such person, any poison, 
or other noxious or destructive thing, whereby the life of any person is endangered, 
or grievous bodily harm is caused to any person, shall be punished with imprison- 
ment with or without hard labour, for a term which may extend to five years, or with 
fine, or both. : 

~ Aduninistering poison with intents 

158. Whoever knowingly and with intent to injure, aggrieve, or annoy any per- 
son, administers to, or causes to bo administered to, or be taken by such person, any 
person or other destructive or noxious thing, although no injury may be caused thereby, 
shall be punished with a fine not exceeding ten pound, or im default of payment, with | 
imprisonment, with or without hard labour, for a term which may extend to one year. 

Forcing 


* No punishment for this under Kafir Law. 

t Under Katir Law punished by a fine. 

{ Punished under Kafir Law by afinc, the whole of which goes to the chief, the injure] man 
£e‘ting nothing. 


§ Under Kafir Law will be guilty of witchcraft and punished accordingly. 


—— 
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Forcing or aiding, or procuring the enforcement of circumcision or intonjane.* 


159. Whoever by force or threats compels any person to submit against his or her 
will to the act of circumcision, or to take part in the ceremony named imtonjane, or who- 
ever by force or threats compels any person, male of female, against his or her will, to 
submit to any other like act or ceremony, shall be punished with fine, and in default 
of payment, with imprisonment, with or without hard labour, for a term which may 
extend to one year. 

Circumcision without consent.* 


160. Any person aiding or procuring the circumcision of any youth without the 
consent of his parent, or the person having the lawful custody of such youth, shall be 
guilty of an assault, and shall be punished as in the last preceding section mentioned. 


Assault defined. 


161. An assault is the act of intentionally applying force to the person of another 
directly or indirectly, or attempting, or threatening by any act or gesture to apply 
such force to the person of another, if the person making the threat has, or causes the 
other to believe upon reasonable grounds that he has, the present ability to effect his 
purpose. 

Explanation : 

Mere words do not amount to an assault. But the words which a person uses may give to his 
gestures such a meaning as may make those gestures amount to an assault. 
nae, A bap ioe to unloose the muzzle of a ferocious dog, intending or knowing it to be likely 

€ 


e may thereby cause Z to believe that he is about to cause the dog to attack Z. A has com- 
mitted an assault upon Z. 


Indecent assault.t 


162. Whoever indecently assaults any female shall be punished with imprison- 
ment with or without hard ioe for a term which may extend to two years, or with 
fine or with flogging, or any two of such punishments. 


Explanation of “indecently”? : | ; 
Whoever assaults any woman, intending to outrage, or knowing it to be likely that he will 
thereby outrage, her modesty, ‘‘ indecently ”’ assaults her. 


Assaults on peace officers, and to resist apprehension. 

163. Whoever . 

(a) Assaults any person with intent to commit an offence, or to resist or prevent 
the lawful apprehension or detainer of himself, or of any other person for any offence, 
or to rescue any person from lawful custody ; 

(0) Assaults resist, or wilfully obstructs any peace officer in the execution of his 
duty, or any person acting in aid of such officer; or 

(c) Assaults, resists, or lawfully obstructs any person in the lawful oxecution of 
any process against any lands or goods, or with intent to rescue any goods taken under 
such process, or taken under any lawful distress; shall be punished with imprisonment, 
with or without hard labour, for a term which may extend to two years, or with fine, or 


both. 


Common assaults, 


164. Whoever commits an assault shall be punished with a fine, and in default of 
payment, with imprisonment, with or without hard labour, for a term which may extend 
to one year. 

Rape.t 

165. Rape is the act of a man having carnal knowledge without the consent of a 
woman who is not his wife: Provided that nothing shall be deemed to be consent which 
is either extorted by threats or fear of bodily harm, or obtained by personating the 
woman’s husband, or by falsely and fraudulently misrepresenting the nature and quality 
of the act. This offence shall be complete upon penetration. | 

A boy under fourteen years of age shall be conclusively presumed to be incapable 
of having carnal knowledge of a woman within the meaning of this Section. 

Whoever commits rape shall be punished with imprisonment, with or without hard 
sei for a term which may extend to twenty-uone years, and with or without flogging 
and fine. 


Lilustrations. 


* Not punishable under Kafir Law. 

t+ Under Kafir Law punished by a fine which gocs to husband; if unmarried woman to her 
father or guardian. 

} Punishable under Kafir Law by fine which goes to husband ; if unmarried woman fine goes to 
parent or gardian ; occasionally the Chief keeps part of the fine. 
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Illustrations. 


(i.) A procured connection with B, a girl, by falsely pretending that the act was necessary for a 
surgical purpose. A committed rape. 

(47.) A has connection with B, a married woman, who permits the act because, owing to A’s 
‘‘ personating her husband,” she believes him to be her husband. A has committed rape. 


Attempt to rape. 


166. Whoever attempts to commit a rape shall be punished with imprisonment, 
with or without hard labour, for a term which may extend to seven years, with flogging 
of fine, or any two of such punishments. 

Carnally knowing children.* 

167. Whoever carnally knows any girl under the age of twelve years whether he 
believes her to be of or above that age or not, and whether she consents or not, shall be 
imprisoned, with or without hard labour, for a term which may extend to twenty-one 
years, and with or without flogging and fine, or any one of them. 

168. Whoever attempts carnally to know any girl under the age of twelve years, 
whether he believes her to be of such age or not, shall be punished with imprisonment 
with or without hard labour, for a term which may extend to two years, or with fine, or 
with flogging, or any two of the said punishments. 


Age of children. 

169. It shall be lawful for the court or jury by whom the accused is tried to judge 
from the appearance of the girl in question in such prosecution; and also, if the court 
thinks fit from the opinions duly given in evidence of persons skilled in ascertaining the 
age of such girls, and from any other evidence that may be adduced on the subject, 

-whether the girl was under the age of twelve years at the time the offence was com- 
mitted or not. 
Causing of miscarriage.t 

170. Whoever causes the death of any living child, which has not proceeded in a 
living state from the body of its mother, in such a manner that he would have been 
guilty of murder if such child had been fully born, shall be punished with imprison- 
ment with or without hard labour for a term which may extend to ten years: Provided 
that no one shall be guilty of an offence under this Section who, by means employed in 
good faith for the preservation of the life of the mother of the child, causes the death of 
any such child before or during or after its birth. 

Procuring Miscarriage.t 

171. Whoever, with the intent to procure miscarriage of any woman, whether she 
be or be not with child, unlawfully administers to, or causes to be taken by her, any 
poison or any noxious thing, or unlawfully uses any instrument or other means what- 
soever with the like intent, shall be punished with imprisonment with or without hard 


labour, for a term which may extend to five years, and fine: Provided that such woman 
herself shall not be indictable under this Section. 


Woman procuring her own miscarriage.t 
172. Whoever, whether with child or not, unlawfully administers or permits to be 
administered to herself, any poison or other noxious thing, or unlawfully uses or per- 
mits to be used on herself any instrument or other means whatsoever with intent to 
‘a her own miscarriage, shall be punished with imprisonment, with or without 
ard labour, for aterm which may extend to two years, or fine, or both. 


Supplying means of procuring abortion. 

173. Whoever unlawfully supplies or procures any poison or other noxious thing, 
or any instrument or thing whatsoever, knowing that the same is intended to be unlaw- 
fully used or employed with intent to procure the miscarriage of any woman, whether 
she is or is not with child, shall be punished with a fine, and, in default of payment, 
with imprisonment with or without hard labour, for a period which may extend to one 
year. 

Bigamy. 

174. Whoever, having a husband or wife living, marries in any case in which such 
marriage is and shall be void by reason of its taking place during the lifetime of such 
husband or wife, shall be punished with imprisonment, with or without hard labour, for 
a term which may extend to five years, or with fine, or both. Provided, however, that 
this Section shall not extend to any person whose marriage with such husband or wife 
has been declared void by a court of competent jurisdiction, or to any person who 

contracts 


* Punished by fine, occasionally Chief keeps part. 
+ Punished under Kaffir law by fine which goes to Chief, 
} Under Kaffir Law, woman not punished. 
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contracts a marriage during the life of such husband or wife, if such husband or wife 
at the time of the subsequent marriage shall have been continually absent from such 

rson for the space of seven years, and shall not have been heard of by such person as 

ing alive within that time, provided that the person contracting such subsequent 
marriage shall, before such marriage takes place, inform the person with whom such 
marriage is contracted of the real state of facts, so far as the same are within his or her 
knowledge: Provided, further, that this Section shall not extend to any person whose 
previous marriage with a husband or wife living was entered into according to native 
custom, whether the same was registered or not. 


Explanation : 
The word ‘‘ marries’ means goes through a form of marriage which the law of the place whero 
such form is used recognizes as binding. 


Stealing under fourteen years. 


175. Whoever with intent to deprive any parent or guardian or other person 
having the lawful care or charge of any child under the age of fourteen, unlawfully 
leads or takes away or decoys or entices away or detains any such child. or receives or 
harbours any such child, knowing it to have been dealt with as aforesaid, shall be 
punished with imprisonment, with or without hard labour, for 1 term which may 
extend to five years, or fine, or both: Provided that nothing herein shall extend to 
anyone who gets or takes possession of any child, claiming in good faith a nght to the 
possession of the child. 


Illustrations. 


i.) A and B, two girls under 14, run away from home together. Neither steals the other. 
ii.) A induces B to permit his daughter C, under 14, to go away by falsely pretending that he 
will find a place for C. A steals C 


8 
(zit.) A persuades B, a girl under 14, to leave her father’s house and sleep with him for three . 


nights, and then sends her back. A has stolen B. 


Abandoning or exposing children, * 


176. Whoever unlawfully exposes or abandons any child under the age of five 
years, or who, being lawfully bound to take charge of any such child, knowingly and 
without lawful excuse leaves it abandoned or exposed, whereby its life is endangered or 
its health is permanently injured, shall be punished with imprisonment, with or without 
hard labour, for a term which may extend to three years, or with fine, or both. 


CHAPTER XI. 


PRETENDED WITCHCRAFT: 


Imputations of Witchcraft. 


177. Whoever imputes to any other the use of non-natural means in causing any 
disease in any person or animal, or in causing any injury to any person or property, 
that is to say, whoever names or indicates another to be a wizard or witch («mtakati) 
shail be punished with a fine not exceeding forty shillings sterling, or in default of 
payment with imprisonment, with or without hard labour, for fourteen days. 


Illustration. 


A and B, two old women in Fingoland quarrel about the ownership ali A says to B, 
‘* Give me my pot you witch (umtakati) who brought lungsickness to our ?”” A is liable to 
punishment under this section 


178. Whoever having named or indicated any person as wizard or witch, shall be 
proved to be by habit and repute a witch docter or witch finder (isanusi) shall be 
punished with imprisonment, with or without hard labour, for a term which may extend 
to five years, or with fine, or both. 


Tllustration. 


B is employed by A, the owner of a kraal in Griqualand East to tell him why his child C 
is suffering from measles. B accuses D of having bewitched the child by means of a charm which 
D has received from a baboon. B is proved to be by habit and repute a witchfinder (isanus). B 
is hable to imprisonment under this section. 

179, Whoever 


* Under Kafir Law, punishment a fine which goes to tke Chief. 


- 
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Employing a Witch-doctor. 

179. Whoever employs or solicits any witch-doctor or witch-finder (isanusi) to name 
or indicate any person as wizard or witch (#mtakati) shall be punished with a fine not 
exceeding ten pounds, and in default of payment to imprisonment, with or without hard 
labour, for a term which may extend to three months. 


Illustration. 


A disease breaks out at A’s kraal ; he sends B and C to D, a witch doctor (isanusi) to ascertain 
who has caused the disease in question to break out. A, B, and C are liable under this section. 


Witch doctors supplying advice or witchcraft materials with intent to injure. 


180. Any person professing to a knowledge of so-called witchcraft, or the use of 
charms, who shall advise any person applying to him how to bewitch or injure persons, 
property, or cattle, or who shall supply any person with the pretended means of witch- 
craft, shall be punished with imprisonment, with or without hard labour for a term not 
not exceeding twelve months, or with fine or both. 


Persons using witch medicine with intent to injure. 

181. Whoever, on the advice of a witch doctor, or of his pretended knowledge of 
so-callod witchcraft, shall, with intent to injure, use, or cause to be put into operation, 
such means or processes as he believes are calculated to injure any person or property, 
shall be nr by imprisonment, with or without hard labour, for a period not 
exceeding twelve months, or with fine, or both. 


TITLE VI. 
CHAPTER XII. 
THEFTS AND SIMILAR OFFENCES. 
Inanimate things, fired or movable, capable of being stolen. 


182. Every inanimate thing whatever, which is the property of any person, and 
which either is or may be made movable, shall be capable of being stolen, as soon as it 
becomes movable, although it be made moveable in order to steal it. 


NoTEe.—‘‘ Person” expluined in Section 7 (a). 
Things abandoned are not the property of any person, and are therefore. not capable of being 


stolen. 
Animals capable of being stolen. 


183. All tame living creatures, whether tame by nature or wild by nature and 
tamed, shall be capable of being stolen. 

184. All wild living creatures, wild by nature, shall, if kept in a state of confine- ° 
ment, be capable of being stolen so long as they remain in confinement, or are being 
actually pursued after escaping therefrom, but no longer. Wild creatures in the enjoy- 
ment of their natural liberty shall not be capable of being stolen when living; nor shall 
the taking of their dead bodies by or by ade of the person who killed them before 
they are reduced into actual possession by the owner or occupier of the land on which 
they die, be deemed theft. Everything produced by, or forming part of, any living 
creature capable of being stolen, shall be capable of being stolen: Provided always that 
nothing in this Section contained shall in any way affect or interfere with the provisions 
of Act 9 of 1869, “ For the better protection of bees,’ which last-mentioned Act shall 
be and remain in force as law throughout these territories: and provided, further, that 
Act 12 of 1870, ‘ For the better preservation of wild ostriches,” as amended by Act 15 
of 1875, or “The Wild Ostriches Act of 1875,” shall also have the effect of law within 
these territores : Provided, further, that the Act 24 of 1875, or “The Domesticated 
Ostriches Act of 1875,” shall have the effect of law within the said territories. 

Definition of theft. 

185. Theft or stealing is the act of fraudulently and without colour of right 
taking, or fraudulently and without colour of right converting, to the use of any person 
anything or the use of anything capable of being stolen, with intent to deprive the 
owner thereof or to deprive any person having any special property or interest therein 
of such property or interest. It is immaterial whether the thing converted was taken 
by the thief for the purpose of the conversion or whether it was at the time of the 
conversion in the lawful possession of the thief: Provided that if any servant, contrary 
to the orders of his master, takes from his possession any food for the purpose of giving 

the 
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the same to any horse or other animal belonging to or in the possession of his master, 
the servant so offending shall not by reason thereof be deemed guilty of theft. 


Illustrations. 


(t.) A, having pawned his watch to B, takes it out of B’s possession without B’s consent, not 
having paid what he had borrowed on the watch. A commits theft, though the watch is his own. 

(i1.) B, going on a journey, entrusts his plate to A, the keeper of a warehouse, till B returns. 
A carries the plate to a goldsmith and sells it. A commits theft. 

(tit.) B’s house being on fire, A takes B’s goods to A’s house for protection, B acquiescing as to 
some of them. A’s intention at the time is to keep them for B, but A afterwards changes his mind 
and converts them. This is theft. 

(év.) A carpenter finds nine hundred guineas in a bureau lent to him to repair, and converts 
them. This is theft. 


186. Theft is complete when the offender takes or moves anything capable of 
being stolen, or causes it to move or to be moved, for the purpose of fraudulently con- 
verting it, although such conversion be not completed. 


Illustrations. 


(i.) A cuts down a tree on B’s ground, with the intention of dishonestly taking the tree out of 
B’s possession without B’s consent. As soon as A has severed the tree, in order to such taking, he 
has committed theft. 

(11.) A meets a bullock carrying a box of treasure. He drives the bullock in a certain direction, 
in order that he may dishonestly fake the treasure. As soon as the bullock begins to move, A has 
committed theft of the treasure. 


187. Theft is committed when the offender cuts, rips, or otherwise begins to cause 
to be movable anything part of or growing out of or attached to any real property with 
intent to steal it. | 


Illustration. 
A rips lead off a church, to the roof of which it is fixed, and carries it away. This is theft. 


Theft of Animals. 


188. Every one commits theft who kills any living creature capable of being stolen, 
with intent to steal the carcase, skin, plumage, or any part of such creature. 


Theft by Agent. 


189. Every one commits theft who, having received any money, valuable security, 
or other thing whatsoever, on terms requiring him to account for or pay the same or the 
proceeds thereof to any other person, though not requiring him to deliver over in specie 
the identical money, valuable security, or other thing received, fraudulently converts to 
his own use or fraudulently omits to account for the same, or to account, or pay any 
part of the proceeds which he was required to account for or pay as aforesaid : Provided 
that if it be part of the said terms that the money or other thing received, or the proceeds 
thereof, shall form an item in a debtor and creditor account between the person receiv-- 
ing the same and the person to whom he is to account for or pay the same, and that 
such last-mentioned person shall rely only on the personal liability of the other as his 
debtor in respect thereof, the proper entry of any part of such proceeds in such account 
shall be deemed a sufficient accounting for the part of the proceeds so entered. 


Lilustrations. 

(7.) A, B’s servant, receives from C, a fellow servant, £3 of B’s money, and appropriates 10s. 
to his own use. This is theft. 

(%2.) A, the manager of a branch bank, has in his office a safe, the property of the bank. A’s 
duty is to put money received during the day into this safe. He takes part of it out of the safe 
and applies it to his own purposes. This is theft. 

(1i2.) A, B’s servant, gets plate for his master from a silversmith, and‘puts it in B’s plate chest, 
and then takes it out and appropriates it.: This is theft. 


Theft by person holding Power of Attorney. 


190. Every one commits theft who, being entrusted either solely or jointly with 
any other person, with aay power of attorney, for the sale, mortgage, pledge, or other 
disposition of any property, movable or immovable, whether capable of being stolen 
or not, fraudulently sells, mortgages, pledges, or otherwise disposes of the same or 
any part thereof; or fraudulently converts the proceeds of any sale, mortgage, pledge, 
or other disposition of such property, or any part of such proceeds, to some purpose other 
than that for which he was entrusted with such power of attorney. 

Theft 
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Theft by misappropriating proceeds held under direction. 

191. Every one commits theft who, having received either solely or jointly with 
any other person, any money or valuable security, or any power of attorney for the sale 
of any stock or shares whatever, with the direction that such money, or any part there- 
of, or the proceeds or any part of the proceeds of such security or such stock or shares 
shall be applied to any purpose or a to any person specified in such direction, in vio- 
lation of good faith and contrary to such direction fraudulently applies to any other 
purpose or pays to any other person, such proceeds or part thereof : Provided that where 
the person receiving such money, security, or power of attorney, and the person from 
whom he receives it, deal with each other on such terms that all money paid to the 
former would, in the absence of any such direction, be properly treated as an item in a 
debtor and creditor account between them, this Section shall not apply, unless such 
direction is in writing. 

Theft by Co-owner. 

* 192. Theft may be committed by the owner of anything capable of being stolen, 
against a person having a special property or interest therein, or by a person having a 
special property or interest therein against the owner thereof, or by one of several joint 
owners, tenants in common, or partners of or in any such thing, against the other per- 
son interested therein, or by the directors, public officers, or members of a public com- 
pany or body corporate against such public company or body corporate. 


Husband and Wife. 


193. No husband shall be convicted of stealing, during cohabitation, the property 
of his wife; and no wife shall be convicted of stealing, during cohabitation, the property 
of her husband ; but whilst they are living apart from each other, either shall be guilty 
of theft if he or she fraudulently takes or converts anything which is by law the property 
of the other in a manner which in any other person would amount to theft. 

194. Every one commits theft who, whilst a husband and wife are living together, 
knowingly (a) assists either of them in dealing fraudulently with anything which is the 
property of the other, in a manner which would amount to theft if they were not 
married ; or (? }) receives from either of them anything the property of the other, ob- 
tained from that other by such fraudulent dealings as aforesaid. 


Obliterating Documents Fraudulently. 


195. Every one who destroys, cancels, conceals, or obliterates anv document for 
any fraudulent purpose, shall be punished as if he had stolen that document. 


, Theft outside of the Territories. 

196. Every one who having obtained any property by any act which if done in 
these territories would have amounted to thaft, brings such property into these terri- 
tories, shall be guilty of theft. 

Theft by False Pretences. 


197. A false pretence is a representation, either by words or otherwise, of a matter 
of fact either present or past, which representation is known to the person making it 
to be false, and which is made with a fraudulent intent to induce the person to whom 
it is made to act upon such representation. 


| Illustrations. 

(t.) A presents a note for £5 as a good note for that amount, knowing that the bank by which 
it was issued has stopped. This is a false pretence by conduct. 

(i7.) A tells B that A is going to pay his rent on the lst March and wants £10 to make up his 
rent, whereby he obtains £10 from B. This statement, though false, is not a false pretence, as it 
relates to something intended to be done at a future time. 

(ii3.) A obtains money from B by promising to marry her, and to furnish a house with the 
money, representing himself to be an unmarried man. A in fact is married. The representation 
that A was unmarried is a false pretence. : 

198. Everyone shall be guilty of theft by false pretences, and shall be liable, upon 
conviction thereof, to the penalties provided for the crime of theft, who by any false 
pretence obtains with intent to defraud, either directly or through the medium of any 
contract obtained by such false pretence, anything capable or the use of. anything 
capable of being stolen, or who with intent to defraud or injure any person by any false 
pretence, causes or induces any person to execute, make, accept, endorse, or destroy the 
whole or any part of valuable security, or to impress or affix any name or seal on any 
paper or parchment, in order that it may afterwards be made or converted into or used 
or dealt with as a valuable security. 

IUustratvon. 
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Illustration. 


(*.) A induces B to lend him £100 on a deposit of title deeds to land, by falsely pretending 
that a house had been built upon it worth £300. This is obtaining £100 by a false pretence. 


199. Everyone who by any false pretence causes or procures anything capablo of 
being stolen to be delivered to any other person than himself with intent to defraud, 
obtains that thing by a false pretence within the meaning of this section, and shall be 
punishable with the penalties provided for the crime of theft. (Section 203.) 


Obtaining value or credit by fraud, 


200. Whoever obtains any money or things, or who in incurring any debt or 
hability, obtains credit by means of any frand, though not amounting to a false pretence 
as hereinbefore defined, may be punished with imprisonment, with or without hard 
labour for a term which may extend to one year, or fine, or both. 


Punishments for certain Thefts.* 


201. Whoever steals any testamentary instrument, post letter bag, post letter, 
postal packet, or anything from such post letter-bag, post letter, or postal packet, 
or who being a clerk or servant, or being employed in the capacity, or for the 
purpose of a clerk or servant, steals anything belonging to or in the possession of his 
master or employer, or being employed in the public service of Her Majesty, or 
in the service of any public department, or public body, or being employed as a con- 
stable, steals anything in his possession by virtue of his employment, shall be punished 
with imprisonment with or without hard labour, for a period which may extend to a 
term of seven years, or fine, or both; and, in case of subsequent conviction, with im- 
prisonment, with or without hard labour, which may extend to a term of ten years, or 
fine, or both. 


Punishments for Cattle Thefts. 


202. Whoever steals anything from the person of another, or from any dwelling- 
house, or steals any horse, ass, mule, sheep, horned cattle, goat, or domesticated nr 
or the feathers thereof, or who willfully kills any such animal, with intent to steal the 
carcase, or any part thereof, may, upon conviction, be punished with imprisonment, with 
or without hard labour, for a term which may extend <o five years, or fine, or both; and 
in case of subsequent conviction, with imprisonment, with or without hard labour, for a 
term which may extend to seven years, or flogging or whipping, or fine, or any two of 
such punishments. 
Nore.—For restitution for property stolen or injured, see Section 19. 


Punishments for Thefts othericise not provided for. 


203. Whoever steals anything for the stealing of which no punishment is herein- 
before provided, shall be punished with imprisonment, with or without hard labour, 
for a term which may extend to three years, or fine, or both ; and whoever after a pre- 
vious conviction for any offence punishable in the same manner as theft, shall be pun- 
ished with imprisonment, with or without hard labour, for a term which may extend to 
five years, or fine, or both. 7 


Responsibility for value of Stolen property under Spoor Lave. 


204. When the Spoor of any stolen animals is traced to any kraal or locality, 
responsibility in respect of the value of such stolen animals shall be determined as is 
hereinafter provided ; that is to say :— 

(2) When such spoor originates and terminates within the limits of a magisterial district 
or tribal area, then— 

(a.) 1. The head of any kraal (:mninimsi) shall be responsible for the value and 
damages of any stolen animals the spoor of which is traced to such kraal, when 
corroborative evidence is forthcoming to the satisfaction of the Court that the 
theft in question was committed by some person belonging to such kraal or kraals. 

(a.) 2. The owner of any stolen animals the spoor of which has become lost or obliter- 
ated, has aright of search for any traces of such animal in any hut, kraal, enclosure 
or lands in that neighbourhood ; and any person refusing to permit such search 
is responsible for the value of the animal stolen, with damages. 

(a.) 3. When the owner of any stolen animal is on the spoor of such animal, it shall be 
lawful for such owner to demand from the persons living in the neighbourhood 

all 


* Under Kafir Law, theft is punished with a fine, which gocs to the owner of the property stolen, 
dD 
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all reasunable assistance in following up such spoor, and whoever neglects or 
refuses to give such assistance, and = such neglect or refusal causes the loss or 
obliteration of such spoor, or whoever by wilful obstruction or malice causes 
the loss or obliteration of such spoor, is liable for the value of the animal stolen, 
with damages. 


(B.) When the spoor originates in one magisterial district or tribal area and passes into 
and terminates in another magisterial district or tribal area, then— 


(6.) 1. When such spoor is traced to any kraal or kraals, the owners (abaninimisi) 
shall be held responsible for the value of the animal stolen, and upon the order 
of the Resident Magistrate of the district, shall forthwith pay such value into 
Court for the benefit of the owner. 


(b.) 2. When such spoor cannot be tracad to any spgcific kraal or kraals, but is lost, 
or becomes obliterated on any lands, then the responsibility for the value of such 
stolen animal shall devolve upon the heads (abaninimizi) of the kraals adjacent 
to and surrounding the spot where such spoor has been lost or obliterated ; and 
for the purpose of compensating the owner of such stolen animal, it shall be 
lawful for the Resident Magistrate so to fix such responsibility by an assess- 
ment not exceeding two head of cattle (or their money value), to be by such 
Magistrate levied on each kraal, to make up the whole value, or as near as 
possible the whole value, of the stole n animal or animals, 


(b.) 3. Whenever a spoor is traced to, or within, the confines of any locality occupied 
by any kraal or kraals, or to or within any area occupied by any community or 
section of a tribe, if the persons.occupying such kraal or kraals or locality, or con- 
stituting such community or such section of a tribe, without lawful excuse, 
neglect or refuse to receive and follow up such spoor, they are respon- 
sible for the value of the stolen animal whose spoor shall have ban so traced, 
and are to be compelled to make good such value to the owner in like manner 
as is provided for with reference to “lost spoor”’ cases in the preceding sub- 
section. 


‘ 


Illustrations. 


(a.) 1.—A has a sheeo stolen out of his kraal and traces the spoor to B’s kraal, which is in 
the same Magisterial district or tribal area; B is not responsible for the value of the sheep and 
damages unless A finds at B’s kraal traces of the missing sheep, or produces other corroborative 
evidence. 


(a.) 2.—Two goats are stolen from A, the spoor of which cannot be traced; he applies to 
neighbouring kraals for permission to search for traces of the stolen goats; B refuses to let his 
kraal be szarched ; B is responsible for the value of the goats and damages. 


(a.) 3.—A loses a cow stolen from the pasture lands, and traces it into the neighbourhood 
of the kraals of B, C, and D, to whom he sonds information regarding the spoor, and a request 
that they will come and meet him; they refuse to do so, and are thereby responsible fer the value 
of the cow and damages. ) 


Or A loses a cow out of his kraal and traces it towards the neighbourhood of the 
kraals of B, C, and D, who seeing the direction the spoor is taking, wilfully drive their stock 
over it, thercby causing its obliteration. B, C, and D are responsible for the value of the cow and 
damages. : 


b.) 1.—Five head of cattle are stolen from A, a farmer in the Colony, who traces the spoor 
to the boundary of a tribal area or Magisterial district in Fingoland, and sends for the owners of 
the kraals nearest to the point to which he has brought the spoor, and hands the spoor over to 
them ; the spoor is subsequently traced to their kraals. They are responsible for the value of the 
five head of cattle. 


(°.) A, & farmer in the Colony, loses a horse ; he finds the spoor and traces it to the boundary 
of a tribal area. The owners of the neighbouring kraals attend to receive the spoor. They are not 
satisfied that the spoor is a genuine one, and they ask the farmer to allow them to go back upon 
the spoor in order to verify it. The farmer refuses. The owners of the neighbouring kraals refuse 
to take over the spoor. They are not responsible for the value of the horse stolen. 


b.) 2.—C, a resident in a Magisterial district of Griqualand East, loses 3 horses, the spoor of 
which he traces to a Magisterial district in Tembulaud. e spoor is there received by the owners 
of the neighbouring krauls, who trace it to the next section of kraals, who pass it on to others; 
finally the spoor is lost in pasture lands 10 miles from the boundary first mentioned. The heads of 
the kraals adjacent to and surrounding the spot where such spoor has been lost or obliterated are 
responsiblo for the'value of the horses stolen. 3 


(o.) 2.—A, a nativein Fingoland, loses 2 head of cattle, the spoor of which he finds and traces 
to Tembuland. The owners of the kraals on the Tembuland side receive the spoor and trace it into 
burnt grass within their section, where it becomes obliterated. They aro responsible for the value 
of the 2 head of cattle. 


(b.) 3.—C, a farmer in the Barkly district, loses 20 sheep, the spoor of which he finds and 
traces to the boundary of a Magisterial district in Griqualand East. e owners of the kraals on 
the 
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the boundary receive it and trace it through their section to the next community, who refuse or 
neglect take it over. The latter are responsible for the value of the sheep. 

b.) 3.—A, a farmer in the Colony, loses 3 horses, and finds a spoor, which is traced to the 
boundary of Fingoland. The owners of the kraals near the boundary prove that the spoor is one of 
certain men who have ridden their own horses in that direction, that the farmer has been taking 
the wrong spoor. They are not responsible for A’s horses. : 

(6.) 3. C, a farmer in the Barkly district loses 20 sheep, the spoor of which he finds and 
traces to the boundary of a Magisterial district in Griqualand East. He sends for the owners of 
the neighbouring kraals, who refuse to come and receive the spoor. The owners of the neighbouring 
kraals are responsible for the value of the sheep stolen. 


Creating false spoor. 

205. Whoever falsely or fradulently and with intent to injure another shall 
create any spoor, shall be punished with fine not exceeding ten pounds sterling, and 
in default of payment with imprisonment with or without hard labour for a term which 
may extend to three months. 


Mode of procedure in spoor cases. 


206. It shall be lawful for the court, whenever any claim is made against any 
person or persons in respect of the spoor traced to any kraal or locality, upon request 
of the owner of the animal or animals stolen, or of any person authorized by such 
owner, to enquire summarily and without pleading, but in the presence of the heads of 
the kraals upon whom responsibility is sought to be attached, into the circumstances 
of the case and the value of the animal or animals alleged to have been stolen, together 
with the damage which the owner or owners shall have sustained by the loss, or by the 
cost of search or other endeavour to recover the same, and shall give judgment in 
favour of such owner, in terms of law hereinbefore provided. 


CHAPTER XIII. 
FRAUD AND BREACH OF TRUST. 


Fraudulent Accounting by Directors. 


207. Whoever being a director, manager, public officer, or member of any body 
corporate or public company, with intent to defraud, destroys, alters, mutilates any 
book, paper, writing, or valuable security belonging to the body corporate or public 
company, or makes or concurs in making any false entry, or omits or concurs in omitting 
to enter any material particular in any ook of account or other document, or being a 
director, public officer, or manager of any body corporate or public company, as such 
receives or possesses himself of any of the property of such body corporate or public 
company, and with intent to defraud, omits to make, or to cause and direct to be made, 
a full and true entry thereof in the books and accounts of such body corporate or public 
company, shall be liable, upon conviction, to imprisonment with or without hard 
labour, for a term which may extend to five years, or fine, or both. , 


False Statements by Directors. 


208. Whoever being a promoter, director, public officer, or manager of any body 
corporate or public company, either exjsting or intended to be formed, makes, circulates, 
or publishes any prospectus, statement, or account which he knows to be false in any 
material particular, with intent to induce persons, whether ascertained or not, to 
become seaenonie or partners, or with intent to deceive or defraud the members, 
shareholders, or creditors, or any of them, whether ascertained or not, of such body 
corporate or public company, or with intent to induce any person to entrust or 
advance any property to such body corporate or public company, or to enter into any 
security for the benefit thereof, shall be liable to the punishment in the preceding section 
provided. | 

; Falsifying accounts by clerks and servants, 

209. Whoever being an officer, clerk, or servant, or employed or acting in such 
capacity, and with intent to defraud, destroys, alters, mutilates, or falsifies any book, . 
paper, writing, valuable security, document, or account, which belongs to or is in the 
possession of his employer, or has been received by him for or on behalf of his employer; 
or with intent to defraud makes or concurs in making any false entry in, or omits or 
alters, or concurs in omitting or altering, any material particular from or in any such 
book, paper, writing, valuable security, or account as aforesaid, shall be punished with im- 
prisonment, with or without hard labour, for a term which may extend to five years, 
with or without hard labour, or fine, or both. 

Public 
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Public Officers making false statements and returns. 


210. Whoever, being an officer, collector, or receiver entrusted with the receipt, 
custody, or management of any part of the public revenues, knowingly publishes any 
false statement or return of any money collected by him or entrusted to i care, or of 
any balance of money in his hands or under control, shall be punished with imprison- 
sat with or without hard labour, for a term which may extend to one year, or fine, or 

oth. ; 
Conspiracy to defraud. 

211. Whoever conspires with any other person by deceit or falsehood, or other, 
fraudulent means, to defraud the public, or to affect the public market, price of shares, 
merchandize, or anything else publicly sold, or who conspires by deceit and falsehood 
or other fraudulent means, to defraud any person, ascertained or unascertained, whether 
such deceit or falsehood or other fraudulent means would or would not amount to a 
false pretence, as hereinbefore defined, shall be punished with imprisonment, with or 
without hard labour, for a term which may extend to two years, or to fine, or to both; 
and whoever after a previous conviction for any offence involving dishonesty, commits 
an offence under this Section, may be sentenced to a term of imprisonment, with or 
without hard labour, which may extend to five years, or fine, or both. 


Cnlawful gaming and betting. 


212. Whoever wins or endeavours to win from any other person to himself or to 
any other any money or valuable thing by any fraud or unlawful device or ill practice 
in playing at or with cards, dice, tables, or other games, or in bearing a part in the 
stakes, wages, or adventures, or in betting on the size or hands of the players, or in 
wagering on the event of any sport, pastime, or exercise, shall be punished with im- 
prisonment with or without hard labour, for a term,which may extend to one year, or 
fine, or both. The offence is complete although the thing won has not been paid or 
delivered. 


Criminal breach of trust. 


213. Whoever being in any manner entrusted with property or with dominion over 
Property, dishonestly misappropriates or converts to his own use that property, or dis- 
onestly use or disposes of that property in violation of any direction of law prescribing 
the mode in which such trust is to be discharged, or of any legal contract, express or 
implied, which he has made touching the discharge of such trust, or wilfully suffers any 
other person to do so, shall be guilty of a criminal breach of trust, and upon conviction 
shall be punished with imprisonment for a term which may extend to three years, 

or with fine, or both. 

Fraudulent disposition of property. 

214. Whoever dishonestly or fraudulently removes, converts, or delivers to any 
person, or causes to be transferred to any person without adequate consideration, any 
property, intending thereby to prevent, or knowing it to be likely that he will thereby 
prevent the distribution of that property according to law, or among his creditors or the 
creditors of any other person, shall be punished with imprisonment for a term which 
may extend to two years, or with fine or with both. 


CHAPTER XIV. 
ROBBERY AND EXTORTION. 
Definition of robbery and its punishment.* 


215. Robbery is theft accompanied with actual violence or threats of violence to 
any person or property, intentionally used to extort the property stolen, or to prevent 
or overcome resistance to its being stolen, and shall be punished with imprisonment with 
or without hard labour for a term which may extend to seven years, or flogging, or 
whipping, or any two of these punishments. 

Lllustrations. , 
(‘.) A holds B down and fraudulently takes B’s moncy and jewels from B’s clothes without B’s 
consent. This is amet 


(i/.) A mects B on the high road, shows a pistol, and demands. B’s purse. B in consequence 
surrenders his purse. A has committed robbery. 
(dic) A, 


* Under Kafir Law treated as Theft. 
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(1ii.) A, B, andC surround D in such a way as to make resistance by D practically useless, and 
take his watch, without actual force or threat. This is robbery. 


216. Everyone who assaults any person with intent to rob him shall be punished 
as in the last section provided.* 


217. Whoever with menaces demands from any person either for himself or for 

any other person anything capable of being stolen, with intent to steal it, shall be 

unished with fine, or in default of payment thereof, with imprisonment with or with- 
out hard labour, for a term which may extend to two years. 


218. Whoever with intent to extort or gain anything from any person : (a) accuses 
or threatens to accuse either that person or any other person, whether the person accused 
or threatened with accusation is guilty or not, of any offence punishable by law; or (b) 
threatens that any person shall be so accused by any other person; (c) or without law- 
ful excuse sends, delivers, utters, or directly or indirectly causes to be received by any 
person any document containing any such accusation or threat, as aforesaid, knowing 
the contents thereof; (¢) or by any of the means aforesaid compels or attempts to 
compel any person to execute, make, accept, endorse, alter, or destroy the whole or any 
part of any valuable security, shall be punished with fine, and in default of payment 
thereof, with imprisonment, with or without hard labour, for a term which may extend 
to six months. 


Illustration. 


A compels B to give him money, by #threatening to accuse B of an infamous crime. A is 
guilty under this section. . 


Housebreaking. 

219. Whoever breaks and enters a building with intent to commit any offence 
therein, or breaks out of such building either after committing such offence therein, or 
after having entered it to commit an offence, shall be punished with imprisonment, with 
or without hard labour, for a term which may extend to five years, or fine, or both. 


Explanation : The word ‘‘ breaks’”’ means, 


(a.) The breaking of any part, internal or external, of the building itself, or the opeme by 


any means whatever of any door, window, shutter, cellar, flap or other thing intended to cover 


openings to the house. 
(b.) Obtaining an entrance into the house by any threat or artifice used for that purpose, or by 


collusion with any person in the house. 
The word ‘‘ enters’? means the entrance into the house of any part of the offender’s body. 
(i.) A makes a wall through B's house and puts his hand through the’aperture. This is house- 


breaking. 
ii.) A enters B’s house through a window. This is housebreaking. 
ee is standing in his doorway. A forces a passage by knocking B down and onters tho 


ouse. is is housebreaking. 


Being found in dicelling-house by night.t 


220. Whoever is found in any dwelling by night with intent to commit any 
offence therein shall be punished with fine, and, in default of payment, with imprison- 
ment, with or without hard labour, for a term which may extend to six months. 


Nore.—Night means the interval between sunrise and sunset. 


Receiving preperty stolen or dishonestly obtained. 


221. Whoever receives anything obtained by any offence punishable under any 
law in force for the time being, knowing that thing to have been stolen or dishonestly 
obtained, or who receives in these territories anything obtained elsewhere than in these 
territories by any act which if done in these territories would have been an offence 
punishable under this or any other law in force for the time being. knowing such 
things to have been stolen or dishonestly obtained, shall be punished for a first offence 
with imprisonment, with or without hard labour, for a time which may extend to three 
years, or fine, or both; and after a previous conviction of any offence involving 
dishonesty, shall be punished with imprisonment, with or without hard labour, for a 


term which may extend to five years, or fine, or both. 
Illustration. 


* Under Kafir Law punished with a fine which goes to the Chief. 
+ Punishable under Kafir Law by a fine which goes to the Chief. 
{ Punishable under Kafir Law by a fine which goes to the owner of the property. 
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Illustration. 


A’s wifo in A’s absence receives stolen goods and pays the thief 6d. on account. The thief then 
tells A, who strikes a bargain with the thief, and pays him the balance. A bas received stolen 
goods, knowing them to be stolen. 


When receiving is complete. 


222. The act of receiving anything stolen or unlawfully obtained is complete as 
soon as the offender has, either exclusively or jointly with the thief, or any other 
person, possession of or control over such thing, or aids in concealing or disposing of it. 


Illustration. 


Stolen property is brought by the thief into A’s shop; A, with guilty knowledge, calls his 
servant and directs him to take the stolen goods to another shop and sell them for the thief. A’s servant 
does so accordingly, and brings back the money, which he hands to the thief in his master’s presence. 
A never had manual possession of either the goods or the money. A is guilty of receiving the stolen 


property. 
Corruptly taking reward.* 


223. Whoever corruptly takes reward, or bargains for any reward, directly or 
indirectly, on consideration that he will help any person to recover anything obtained 
by any offence punishable under this or any other law in force, shall, unless he shall 
have used all due diligence to cause the offender to be brought to trial for the same, be 
punished with imprisonment, with or without hard labour, for a term which may extend 
to three years, or fine, or both. 


CHAPTER XV. 
FORGERY AND PERSONATION. 


Definition of document. 


224. A document is any substance on which is expressed and described by means 
of letters, figures, or marks, any matter which is intended to be or may be used in a 
court of justice, or otherwise, as evidence of such matter. 


Lllustrations. 


A writing expressing the terms of a contract, which may be used as evidence of the contract, 
is a document. 

A cheque upon a banker is a document. . 

A power of attorney is a document. 

A map or plan which is intended to be used or which may be used as evidence is a document. 

(t.) A obtains a blank acceptance from B, with authority to fill it up for any amount not 
exceeding £200. A fills it up for £500. This is a false document. 

(i7.) A gets B to sign a reccipt, and afterwards makes additions to it, 80 as to make it appear 
that a larger sum was paid to B than had actually been paid. The altered receipt is a false 


document. 

(t77.) Thomas Brown authorizes B to sign a promissory note in the name of Thomas Brown, in 
order that it might be used as the note of a different and entirely fictitious Thomas Brown. This 
is a false document, whether B knew or not of the use for which the note was intended. 


False document defined, 
225. A false document means 


(a) A document, the whole or some material part of which purports to be made by 
or on behalf of any person who did not make or authorise the making thereof ; or which, 
though made by, or by the authority of the person who purports to make it, is falsely 
dated as to time or place of making, where either is material ; or 


(6) A document which is made in the name of an existing person, either by that 

erson or by his authority, with a fraundwent intent that the document should pass as 

bang made by some person, real or fictitious, other than the person who makes or 
authorises it. | 


It is not necessary that the fraudulent intention should appear on the face of the 


document, but it may be proved by external evidence. 
Forgery 


© Under Kafir Law no reward of such a nature will be paid beforehand. 
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Forgery defined. 

226. Forgery is the making of a false document, knowing it to be false with the 
intention that it shall in any way be used or acted upon as genuine whether within Her 
Majesty’s dominions or not. Making a false document includes altering a genuine 
document in any material part, and adding to it any false date, attestation, or other 
thing which is material, or making any material alteration in it either by erasure, 
obliteration, removal, or otherwise. 


Forgery when complete. 

227. A forgery is complete as soon as the document is made, with such knowledge 
and intent as aforesaid, though the offender may not have intended that any particular 
person should use or act upon it as genuine, or be induced by the belief that it is 
genuine to do or refrain from doing anything. Forgery is complete although the false 
document may be incomplete, or may not: purport to be such a document as would be 
binding in law, if it be so made and is such as to indicate that it was intended to be 
acted on as genuine. 


* Punishment for Forgery. 
228. Whoever is convicted of the crnme of forgery shall be punished with im- 
prisonment, with or without hard labour, for a term which may extend to seven years, 


or fine, or both. 


Sending false Telegram. 


229. Whoever knowingly and with intent to defraud causes or procures any tele- 
gram to be sent or delivered as being sent by the authority of any person, knowing that 
it is not sent by such authority, with the intent that such telegram should be acted on 
as being sent by that person’s authority, shall be punished with imprisonment with or 
without hard labour, for a term which may extend to two years, or fine, or both. 


Procuring Execution of Document by False Evidence. 

230. Whoever, with intention to defraud, procures the execution of any document 
by any person by falsely pretending that the contents thereof are different from what 
‘they really are, shall be punished with imprisonment, with or without hard labour, for 
a term which may extend to two years, or fine, or both. 


Using Forged Documents. 

231. Whoever knowing a document to be forged fraudulently uses or acts upon it 
or causes or attempts to cause any person to use or act upon it as if it were genuine, 
shall, upon conviction, be liable to the same punishment as if he had forged that docu- 
ment. It is immaterial whether the document was forged in these territories or else- 
where. 


Personation. 


232. Whoever faleely and deceitfully personates anyone, with intent fraudulently 
to obtain any benefit to himself or any other person, shall be imprisoned, with or with- 
out hard labour, for a term which may extend to five years, or fine, or both. 


CHAPTER XVI. 
COINING. 


233. Coin is metal used for the time being as money and stamped, and issued by 
authority of some State or Sovereign Power in order to be so used. Coin stamped and 
issued by authority of the Queen or any Government in the Queen’s dominions, is the 


Queen’s coin. 


2934. Whoever counterfeits or knowingly performs any part of the process of © 
counterfeiting coin, shall be punished with imprisonment, with or without hard Jabour, 
for a term which may extend to five years, or fine, or both. 


935. Whoever 


(2) Makes or begins to make any counterfeit gold, silver, or copper coin ; or 
(}) Gilds or silvers any counterfeit coin ; or 
(c) Guilds, 


DRAFT PENAL CODE. 


Illustration. 


A’s wife in A’s absence receives stolen goods and pays the thief 6d. on account. The thief then 
tells A, who strikes a bargain with the thief, and pays him the balance. A bas received stolen 
goods, knowing them to be stolen. ; 


When receiving 1s complete. | 
222. The act of receiving anything stolen or unlawfully obtained is complete as 


soon as the offender has, either exclusively or jointly with the thief, or any other 
person, possession of or control over such thing, or aids in concealing or disposing of it. 


Illustration. 


Stolen property is brought by the thief into A’s shop; A, with guilty knowledge, calls his 
servant and directs him to take the stolen goods to another shop and sell them for the thief. A’s servant 
does so accordingly, and brings back the money, which he hands to the thief in his master’s presence. 
A never had manual possession of either the goods or the money. A is guilty of receiving the stolen 
property. 

Corruptly taking reward. 

223. Whoever corruptly takes reward, or bargains for any reward, directly or 
indirectly, on consideration that he will help any person to recover anything obtained 
by any offence punishable under this or any other law in force, shall, unless he shall 
have used all due diligence to cause the offender to be brought to trial for the same, be 
punished with imprisonment, with or without hard labour, for a term which may extend 
to three years, or fine, or both. 

f 


CHAPTER XV. 
FORGERY AND PERSONATION. 


Definition of document. 


224. A document is any substance on which is expressed and described by means 
of letters, figures, or marks, any matter which is intended to be or may be used in a 
court of justice, or otherwise, as evidence of such matter. 


Illustrations. 
A writing expressing the terms of a contract, which may be used as evidence of the contract, 


is a document. 

A cheque upon a banker is a document. . 

A power of attorney is a document. 

A map or plan which is intended to be used or which may be used as evidence is a document. 

(i.) A obtains a blank acceptance from B, with authority to fill it up for any amount not 
exceeding £200. A fills it up for £500. This is a false document. 

(i7.) A gets B to sign a receipt, and afterwards makes additions to it, so as to make it appear 
that a larger sum was paid to B than had actually been paid. The altered receipt is a false 


document. 

(i77.) Thomas Brown authorizes B to sign a promissory note in the name of Thomas Brown, in 
order that if might be used as the note of a different and entirely fictitious Thomas Brown. This 
is a false document, whether B knew or not of the use for which the note was intended. 


False document defined. 
925. A false document means 


(a) A document, the whole or some material part of which purports to be made by 
or on behalf of any person who did not make or authorise the making thereof ; or which, 
though made by, or by the authority of the person who purports to make it, is falsely 
dated as to time or place of making, where either is material ; or 


(6) A document which is made in the name of an existing person, either by that 
erson or by his authority, with a fraudwent intent that the document should pass as 
Paine made by some person, real or fictitious, other than the person who makes or 


authorises it. 


It is not necessary that the fraudulent intention should appear on the face of the 


document, but it may be proved by external evidence. 
Forgery 


* Under Kafir Law no reward of such a nature will be paid beforehand. 
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Forgery defined. 

226. Forgery is the making of a false document, knowing it to be false with the 
intention that it shall in any way be used or acted upon as genuine whether within Her 
Majesty’s dominions or not. Making a false document includes altering a genuine 
document in any material part, and adding to it any false date, attestation, or other 
thing which is material, or making any material alteration in it either by erasure, 
obliteration, removal, or otherwise. 

Forgery when complete. 

227. A forgery is complete as soon as the document is made, with such knowledge 
and intent as aforesaid, though the offender may not have intended that any particular 
person should use or act upon it as genuine, or be induced by the belief that it is 
genuine to do or refrain from doing anything. Forgery is complete although the false’ 
document may be incomplete, or may not: purport to be such a document as would be 
binding in law, if it be so made and is such as to indicate that it was intended to be 
acted on as genuine. 


| Punishment for Forgery. 
228. Whoever is convicted of the crime of forgery shall be punished with im- 
prisonment, with or without hard labour, for a term which may extend to seven years, 
or fine, or both. 


Sending false Telegram. 


229. Whoever knowingly and with intent to defraud causes or procures any tele- 
gram to be sent or delivered as being sent by the authority of any person, knowing that 
it is not sent by such authority, with the intent that such telegram should be acted on 
as being sent by that person’s authority, shall be punished with imprisonment with or 
without hard labour, for a term which may extend to two years, or fine, or both. 


Procuring Execution of Document by False Evidence. 

230. Whoever, with intention to defraud, procures the execution of any document 
by any person by falsely pretending that the contents thereof are different from what 
‘they really are, shall be punished with imprisonment, with or without hard labour, for 
a term which may extend to two years, or fine, or both. 


Using Forged Documents. 

231. Whoever knowing a document to be forged fraudulently uses or acts upon it 
or causes or attempts to cause any person to use or act upon it as if it were genuine, 
shall, upon conviction, be liable to the same punishment as if he had forged that docu- 
ment. It is immaterial whether the document was forged in these territories or else- 
where. 


Personation. 


232. Whoever faleely and deceitfully personates anyone, with intent fraudulently | 
to obtain any benefit to himself or any other person, shall be imprisoned, with or with- 
out hard labour, for a term which may extend to five years, or fine, or both. 


CHAPTER XVI. 
COINING. 


233. Coin is metal used for the time being as money and stamped,.and issued by 
authority of some State or Sovereign Power in order to be so used. Coin stamped and 
issued by authority of the Queen or any Government in the Queen’s dominions, is the 


Queen’s coin. 

234. Whoever counterfeits or knowingly performs any part of the process of © 
counterfeiting coin, shall be punished with imprisonment, with or without hard labour, 
for a term which may extend to five years, or fine, or both. 


235. Whoever 


(a) Makes or begins to make any counterfeit gold, silver, or copper coin ; or 
(4) Gilds or silvers any counterfeit coin ; or 
(c) Gilds, 
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| Illustration. 
A’s wife in A’s absence receives stolen goods and pays the thief 6d. on account. The thief then 
tells A, who strikes a bargain with the thief, and pays him the balance. A has received stolen 
goods, knowing them to be stolen. ' 


When receiving 1s complete. | 
222. The act of receiving anything stolen or unlawfully obtained is complete as 


soon as the offender has, either exclusively or jointly with the thief, or any other 
person, possession of or control over such thing, or aids in concealing or disposing of it. 


| Illustration. 

Stolen property is brought by the thief into A’s shop; A, with guilty knowledge, calls his 
servant and ainects him to take the stolen goods to another shop and sell them for the thief. A’s servant 
does so accordingly, and brings back the money, which he hands to the thief in his master’s presence. 
A never had manual possession of either the goods or the money. A is guilty of receiving the stolen 
property. 

Corruptly taking reward.™ 
223. Whoever corruptly takes reward, or bargains for any reward, directly or 
indirectly, on consideration that he will help any person to recover anything obtained 
by any offence punishable under this or any other law in force, shall, unless he shall 
have used all due diligence to cause the offender to be brought to trial for the same, be 
punished with imprisonment, with or without hard labour, for a term which may extend 
to three years, or fine, or both. 


} 


CHAPTER XV. 
FORGERY AND PERSONATION. 


Definition of document. 


224. A document is any substance on which is expressed and described by means 
of letters, figures, or marks, any matter which is intended to be or may be used in a 
court of justice, or otherwise, as evidence of such matter. 


Illustrations. 
A writing expressing the terms of a contract, which may be used as evidence of the contract, 


is a document. 

A cheque upon a banker is a document. ° 

A power of attorney is a document. 

A map or plan which is intended to be used or which may be used as evidence is a document. 

(i.) A obtains a blank acceptance from B, with authority to fill it up for any amount not 
exceeding £200. A fills it up for £500. This is a false document. 

(it.) A gets B to sign a receipt. and afterwards makes additions to it, so as to make it appear 
that a larger sum was paid to B than had actually been paid. The altered receipt is a false 


document. 

(tit.) Thomas Brown authorizes B to sign a promissory note in the name of Thomas Brown, in 
order that if might be used as the note of a different and entirely fictitious Thomas Brown. This 
is a false document, whether B knew or not of the use for which the note was intended. 


False document defined. 
225. A false document means 


(a) A document, the whole or some material part of which purports to be made by 
or on behalf of any person who did not make or authorise the making thereof ; or which, 
though made by, or by the authority of the person who purports to make it, is falsely 
dated as to time or place of making, where either is material ; or 


(b) A document which is made in the name of an existing person, either by that 
erson or by his authority, with a fraudwent intent that the document should pass as 
fone made by some person, real or fictitious, other than the person who makes or 


authorises it. 


It is not necessary that the fraudulent intention should appear on the face of the 


document, but it may be proved by external evidence. 
Forgery 


* Under Kafir Law no reward of such a nature will be paid beforehand. 
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Forgery defined.- 

226. Forgery is the making of a false document, knowing it to be false with the 
intention that it shall in any way be used or acted upon as genuine whether within Her 
Majesty’s dominions or not. Making a false document includes altering a genuine 
document in any material part, and adding to it any false date, attestation, or other 
thing which is material, or making any material alteration in it either by erasure, 
obliteration, removal, or otherwise. 


Forgery when complete. 


227. A forgery is complete as soon as the document is made, with such knowledge 
and intent as aforesaid, though the offender may not have intended that any particular 
person should use or act upon it as genuine, or be induced by the belief that it is 
genuine to do or refrain from doing anything. Forgery is complete although the false 

document may be incomplete, or may not: purport to be such a document as would be 
binding in law, if it be so made and is such as to indicate that it was intended to be 
avted on as genuine. 


' Punishment for Forgery. 


228. Whoever is convicted of the crime of forgery shall be punished with im- 
prisonment, with or without hard labour, for a term which may extend to seven years, 
or fine, or both. 


Sending false Telegram. 


229. Whoever knowingly and with intent to defraud causes or procures any tele- 
gram to be sent or delivered as being sent by the authority of any person, knowing that 
it is not sent by such authority, with the intent that such telegram should be acted on 
as being sent by that person’s authority, shall be punished with imprisonment with or 
without hard labour, for a term which may extend to two years, or fine, or both. 


Procuring Execution of Document by False Evidence. 

230. Whoever, with intention to defraud, procures the execution of any document 
by any person by falsely pretending that the contents thereof are different from what 
‘they really are, shall be punished with imprisonment, with or without hard labour, for 
a term which may extend to two years, or fine, or both. 


Using Forged Documents. 

231. Whoever knowing a document to be forged fraudulently uses or acts upon it 
or causes or attempts to cause any person to use or act upon it as if it were genuine, 
shall, upon conviction, be liable to the same punishment as if he had forged that docu- 
ment. It is immaterial whether the document was forged in these territories or else- 
where. 

. Personation. 
232. Whoever faleely and deceitfully personates anyone, with intent fraudulently . 


to obtain any benefit to himself or any other person, shall be imprisoned, with or with- 
out hard labour, for a term which may extend to five years, or fine, or both. 


CHAPTER XVI. 
COINING. 


933. Coin is metal used for the time being as money and stamped,.and issued by 
authority of some State or Sovereign Power in order to be so used. Coin stamped and 
issued by authority of the Queen or any Government in the Queen’s dominions, is the 
Queen’s cvin. 


234. Whoever counterfeits or knowingly performs any part of the process of © 
counterfeiting coin, shall be punished with imprisonment, with or without hard labour, 
for a term which may extend to five years, or fine, or both. 


935. Whoever 


a) Makes or begins to make any counterfeit gold, silver, or copper coin ; or 
(b) Gilds or silvers any counterfeit coin ; or 
(c) Gilds, 
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Illustration. 


A’s wife in A’s absence receives stolen goods and pays the thief 6d. on account. The thief then 
tells A, who strikes a bargain with the thief, and pays him the balance. A has received stolen 
goods, knowing them to be stolen. 


When receiving is complete. 


222. The act of receiving anything stolen or unlawfully obtained is complete as 
soon as the offender has, either exclusively or jointly with the thief, or any other 
person, possession of or control over such thing, or aids in concealing or disposing of it. 


Illustration. 


Stolen property is brought by the thief into A’s shop; A, with guilty knowledge, calls his 
servant and directs him to take the stolen goods to another shop and sell them for the thief. A’s servant 
does so accordingly, and brings back the money, which he hands to the thief in his master’s presence. 
A never had manual possession of either the goods or the money. A is guilty of receiving the stolen 
property. 

Corruptly taking reward. 

223. Whoever corruptly takes reward, or bargains for any reward, directly or 
indirectly, on consideration that he will help any person to recover anything obtained 
by any offence punishable under this or any other law in force, shall, unless he shall 
have used all due diligence to cause the offender to be brought to trial for the same, be 
punished with imprisonment, with or without hard labour, for a term which may extend 
to three years, or fine, or both. 

/ i 


CHAPTER XV. 
FORGERY AND PERSONATION. 


Definition of document. 


224. A document is any substance on which is expressed and described by means 
of letters, figures, or marks, any matter which is intended to be or may be used in a 
court of justice, or otherwise, as evidence of such matter. 


Illustrations. 

A writing expressing the terms of a contract, which may be used as evidence of the contract, 
is a document. 

A cheque upon a banker is a document. ° 

A power of attorney is a document. 

A map or plan which is intended to be used or which may be used as evidence is a document. 

(i.) A obtains a blank acceptance from B, with authority to fill it up for any amount not 
exceeding £200. A fills it up for £500. This is a false document. 

(it.) A gets B to sign a receipt. and afterwards makes additions to it, s0 as to make it appear 
that a larger sum was paid to B than had actually been paid. The altered receipt is a false 
document. 

(iit.) Thomas Brown authorizes B to sign a promissory note in the name of Thomas Brown, in 
order that it might be used as the note of a different and entirely fictitious Thomas Brown. This 
is a false document, whether B knew or not of the use for which the note was intended. 


False document defined. 
225. A false document means 


(a) A document, the whole or some material part of which purports to be made by 
or on behalf of any person who did not make or authorise the making thereof ; or which, 
though made by, or by the authority of the person who purports to make it, is falsely 
dated as to time or place of making, where either is material ; or 


(6) A document which is made in the name of an existing person, either by that 

erson or by his authority, with a fraudulent intent that the document should pass as 

feng made by some person, real or fictitious, other than the person who makes or 
authorises it. | 


It is not necessary that the fraudulent intention should appear on the face of the 
document, but it may be proved by external evidence. 
Forgery 


* Under Kafir Law no reward of such a nature will be paid beforehand. 
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Forgery defined.- 

226. Forgery is the making of a false document, knowing it to be false with the 
intention that it shall in any way be used or acted upon as genuine whether within Her 
Majesty’s dominions or not. Making a false document includes altering a genuine 
document in any material part, and adding to it any false date, attestation, or other 
thing which is material, or making any material alteration in it either by erasure, 
obliteration, removal, or otherwise. 


Forgery when complete. 


227. A forgery is complete as soon as the document is made, with such knowledge 
and intent as aforesaid, though the offender may not have intended that any particular 
person should use or act upon it as genuine, or be induced by the belief that it is 
genuine to do or refrain from doing anything. Forgery is complete although the false 
document may be incomplete, or may not: purport to be such a document as would be 
binding in law, if it be so made and is such as to indicate that it was intended to be 
avted on as genuine. 


| Punishment for Forgery. 
228. Whoever is convicted of the crime of forgery shall be punished with im- 


prisonment, with or without hard labour, for a term which may extend to seven years, 
or fine, or both. | 


Sending false Telegram. 


229. Whoever knowingly and with intent to defraud causes or procures any tele- 
pram to be sent or delivered as being sent by the authority of any person, knowing that 
it is not sent by such authority, with the intent that such telegram should be acted on 
as being sent by that person’s authority, shall be punished with imprisonment with or 
without hard labour, for a term which may extend to two years, or fine, or both. 


Procuring Exccution of Document by False Evidence. 

230. Whoever, with intention to defraud, procures the execution of any document 
by any person by falsely pretending that the contents thereof are different from what 
‘they really are, shall be punished with imprisonment, with or without hard labour, for 
a term which may extend to two years, or fine, or both. 


Using Forged Documents. 

231. Whoever knowing a document to be forged fraudulently uses or acts upon it 
or causes or attempts to cause any person to use or act upon it as if it were genuine, 
shall, upon conviction, be liablo to the same punishment as if he had forged that docu- 
ment. It is immaterial whether the document was forged in these territories or else- 
where. 

. Personation. 
232. Whoever faleely and deceitfully personates anyone, with intent fraudulently 


to obtain any benefit to himself or any other person, shall be imprisoned, with or with- 
out hard labour, for a term which may extend to five years, or fine, or both. 


CHAPTER XVI. 
COINING. 


933. Coin is metal used for the time being as money and stamped,.and issued by 
authority of some State or Sovereign Power in order to be so used. Coin stamped and 
issued by authority of the Queen or any Government in the Queen’s dominions, is the 


Queen’s coin. 

234. Whoever counterfeits or knowingly performs any part of the process of © 
counterfeiting coin, shall be punished with imprisonment, with or without hard labour, 
for a term which may extend to five years, or fine, or both. 


935. Whoever 


(a) Makes or begins to make any counterfeit gold, silver, or copper coin ; or 
(b) Gilds or silvers any counterfeit coin ; or 
(c) Gilds, 
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Illustration. 


A’s wife in A’s absence receives stolen goods and pays the thief 6d. on account. The thief then 
tells A, who strikes a bargain with the thief, and pays him the balance. A has received stolen 
goods, knowing them to be stolen. ; 


When receiving ts complete. 
222. The act of receiving anything stolen or unlawfully obtained is complete as 


soon as the offender has, either exclusively or jointly with the thief, or any other 
person, possession of or control over such thing, or aids in concealing or disposing of it. 


Illustration. 


Stolen property is brought by the thief into A’s shop; A, with guilty knowledge, calls his 
servant and directs iii to take the stolen goods to another shop and sell them for the thief. A’s servant 
does so accordingly, and brings back the money, which he hands to the thief in his master’s presence. 
A never had manual possession of either the goods or the money. A is guilty of receiving the stolen 


property. 
Corruptly taking reward.* | 

223. Whoever corruptly takes reward, or bargains for any reward, directly or 
indirectly, on consideration that he will help any person to recover anything obtained 
by any offence punishable under this or any other law in force, shall, unless he shall 
have used all due diligence to cause the offender to be brought to trial for the same, be 
punished with imprisonment, with or without hard labour, for a term which may extend 
to three years, or fine, or both. 


CHAPTER XV. 
FORGERY AND PERSONATION. 


Definition of document. 


224. A document is any substance on which is expressed and described by means 
of letters, figures, or marks, any matter which is intended to be or may be used in a 
court of justice, or otherwise, as evidence of such matter. 


Illustrations. 
A writing expressing the terms of a contract, which may be used as evidence of the contract, 


is a document. 

A cheque upon a banker is a document. : 

A power of attorney is a document. 

A map or plan which is intended to be used or which may be used as evidence is a document. 

(:.) A obtains a blank acceptance from B, with authority to fill it up for any amount not 
exceeding £200. A fills it up for £500. This is a false document. 

(i7.) A gets B to sign a receipt. and afterwards makes additions to it, so as to make it appear 
that a larger sum was paid to B than had actually been paid. The altered receipt is a false 


document. 

(t1.) Thomas Brown authorizes B to sign a promissory note in the name of Thomas Brown, in 
order that it might be used as the note of a different and entirely fictitious Thomas Brown. This 
is a false document, whether B knew or not of the use for which the note was intended. 


| False document defined. 
225. A false document means 


(a) A document, the whole or some material part of which purports to be made by 
or on behalf of any person who did not make or authorise the making thereof ; or which, 
though made by, or by the authority of the person who purports to make it, is falsely 
dated as to time or place of making, where either is material; or 


(b) A document which is made in the name of an existing person, either by that 
erson or by his authority, with a fraudulent intent that the document should pass as 
fea made by some person, real or fictitious, other than the person who makes or 


authorises it. 


It is not necessary that the fraudulent intention should appear on the face of the 


document, but it may be proved by external evidence. 
Forgery 


* Under Kafir Law no reward of such a nature will be paid beforehand. 
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Forgery defined. 

226. Forgery is the making of a false document, knowing it to be false with the 
intention that it shall in any way be used or acted upon as genuine whether within Her 
Majesty’s dominions or not. Making a false document includes altering a genuine 
document in any material part, and adding to it any false date, attestation, or other 
thing which is matenal, or making any material alteration in it either by erasure, 
obliteration, removal, or otherwise. 

Forgery when complete. 

227. A forgery is complete as soon as the document is made, with such knowledge 
and intent as aforesaid, though the offender may not have intended that any particular 
person should use or act upon it as genuine, or be induced by the belief that it is 
genuine to do or refrain from doing anything. Forgery is complete although the false’ 
document may be incomplete, or may not: purport to be such a document as would be 
binding in law, if it be so made and is such as to indicate that it was intended to be 
acted on as genuine. 


| Punishment for Forgery. 
228. Whoever is convicted of the crime of forgery shall be punished with im- 


prisonment, with or without hard labour, for a term which may extend to seven years, 
or fine, or both. | 
Sending false Telegram. 

229. Whoever knowingly and with intent to defraud causes or procures any tele- 

gram to be sent or delivered as being sent by the authority of any person, knowing that 

it is not sent by such authority, with the intent that such telegram should be acted on 


as being sent by that person’s authority, shall be punished with imprisonment with or 
without hard labour, for a term which may extend to two years, or fine, or both. 


Procuring Execution of Document by False Evidence. 

230. Whoever, with intention to defraud, procures the execution of any document 
by any person by falsely pretending that the contents thereof are different from what 
‘they really are, shall be punished with imprisonment, with or without hard labour, for 
a term which may extend to two years, or fine, or both. 7 


Using Forged Documents. 

231. Whoever knowing a document to be forged fraudulently uses or acts upon it 
or causes or attempts to cause any person to use or act upon it as if it were genuine, 
shall, upon conviction, be liablo to the same punishment as if he had forged that docu- 
ment. It is immaterial whether the document was forged in these territories or else- 
where. 


Personation. 


232. Whoever faleely and deceitfully personates anyone, with intent fraudulently 
to obtain any benefit to himself or any other person, shall be imprisoned, with or with- 
out hard labour, for a term which may extend to five years, or fine, or both. 


CHAPTER XVI. 
COINING. 


233. Coin is metal used for the time being as money and stamped,.and issued by 
authority of some State or Sovereign Power in order to be so used. Coin stamped and 
issued by authority of the Queen or any Government in the Queen’s dominions, is the 
Queen’s coin. 


234. Whoever counterfeits or knowingly performs any part of the process of — 
counterfeiting coin, shall be punished with imprisonment, with or without hard labour, 
for a term which may extend to five years, or fine, or both. 


235. Whoever 
(2) Makes or begins to make any counterfeit gold, silver, or copper coin ; or 


(6) Gilds or silvers any counterteit coin ; or 
(c) Gilds, 
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(c) Gilds, silvers, files, or alters any silver or copper coin, with intent to make it 
resemble or pass for gold or silver coin ; or 

(d) Buys, sells, receives, pays, or puts off any counterfeit gold, silver, or copper 
coin at a lower rate than the same imports, or was apparently intended to import ; or 

(e) .Imports or receives into these territories any counterfeit coin knowing it to be 
counterfeit, shall be punished with imprisonment, with or without hard labour, for a 
period which may extend to five years, or fine, or both. 


236. Whoever has in his possession any counterfeit gold, silver, or copper coin, 
knowing such coin to be counterfeit, and with intent to utter it, or whoever utters any 
counterfeit coin, knowing it to be counterfeit, shall be imprisoned, with or without hard 
labour, for a term which may extend to three years, and fine. 


237. Whoever with intent to defraud, utters, as gold, silver, or copper, Queen’s 
coins, which are coins not Queen’s coin, or any medal or piece of metal, or mixed metal 
being of less value than the Queen’s coin, as and for which it is uttered, shall be 
punished with imprisonment, with or without hard labour, for a term which may extend 
to one year, or fine, or both. | 7 


CHAPTER XVII. 
OFFENCES RELATING TO WEIGHTS AND MEASURES. 


Standard Weights and Measures. 


238. The standard weights and measures required by law to be used in the Colony 
of the Cape of Good Hope, as provided for by Act No. 11 of 1858, shall be the 
standard weights and measures to be used in the territories to which this Code applies. 


Fraudulent Use of False Instruments for Weighing. 
239. Whoever fraudulently uses any instrument for weighing which he knows to 
be false, shall be punished with imprisonment with or without hard labour, for a term 
which may extend to one year, or with fine, or both. 


Fraudulent use of false Weight or Measure. 


240. Whoever fraudulently uses any false weight, or measures of length or 
capacity, or fraudulently uses any weight or any measure of length or capacity as a 
different weight or measure from what it is, shall be punished with imprisonment with 
or without hard labour, for a term which may extend to one year, or with fine, or both. 


Being in possession of false Weights or Measures. 


241. Whoever is in possession of any instrument for weighing, or of any weight, 
or of any measure of length or capacity, which he knows to be false, and intending that 
the same may be fraudulently used, shall be punished with imprisonment with or with- 
out hard labour, for a term which may extend to one year, or with fine, or both. 


CHAPTER XVIII. 
MISCHIEF AND ARSON. 


Mischief. 


242, Everyone who causes any event by an act which he knew would probably 
cause it, being reckless whether such event happened or not, shall be deemed to cause it 
wilfully for the purposes of this part of this Code. Nothing shall be an offence under 
any provision contained in this part, unless it is done witbout legal justification or 
excuse, and without colour of mght: Provided that where the oftence consists in an 
injury to anything in which the offender has an interest, the existence of such intcrest, 
if partial, shall not prevent his act being an offence, if done with an intention to de- 


fraud. | 
Arson, 
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Arson, and attempted Arson.* 


243. Whoever wilfully sets fire to any building whatever, or to any erection or 
structure whatever fixed to the soil, whether such building, erection or structure is com- 
pleted or not, or to any stock of vegetable produce, or of mineral or vegetable fuel, or 
to any mine, or to any ship or vessel, or to any crop whethey standing or cut down, 
shall be guilty of arson, and may be punished with imprisonment, with or without hard 
labour, for a term which may extend to five years, or fine, or both. 


244. Whoever wilfully attempts to set fire to anything mentioned in the last pre- 
ceding section, shall be punished with imprisonment, with or without hard labour, for a 
term which may cxtend to three years, or fine, or both. 


Damage by Explosive Substances. 


245. Whoever wilfully places or throws any gunpowder or other explosive sub- 
stance in, into, upon, under, against, or near any building, ship, road, or public place, 
or thoroughfare, so as to endanger person or property, shall be punished as provided for 
the crime of arson. 


Damage to Pubhe Works. 


246. Whoever wilfully breaks down, cuts down, or otherwise damages or destroys 
any public works, shall be punished with imprisonment, with or without hard labour, for 
@ period which may extend to three years, or fine, or both. 


Onlauful killing of Animals, §c.t 
347. Whoever unlawfully and wilfully kills, poisons, or wounds, any ass, mule, 
horned cattle, sheep, ostrich, or goat, shall be punished with fine, and in default of 
payment, with imprisonment, with or without hard labour, for a period which ma 
extend to one year. 
Damage to telegraph. 


248. Whoever wilfully injures or removes anything whatever forming part of or 
used in or about any electric or magnetic telegraph, or in the working thereof, or pre- 
vents or obstructs in any manner whatever the sending, conveyance, or delivery by any 
such telegraph of any message or communication, shall be punished with imprisonment, 
dice or without hard labour, for a period which may extend to three years, or fine, or 
both. - 


Damage to tolls. 


249. Whoever unlawfully and wilfully throws down, levels, or otherwise destroys 
in whole, or in part, any turnpike gate, or any toll bar or chain, or fence belonging 
thereto, set up to prevent passengers from passing by without paying toll, directed by 
law, shall be punished with fine, and in default of payment, with imprisonment, with or 
without hard labour, for a term which may extend to six months. 


Other damage.t 


250. Whoever wilfully commits upon any property whatever, any wilful damage, 
injury, or spoil, not otherwise provided for, shall be punished with fine, and in default 
of payment, with imprisonment, with or without hard labour, for a term which may ex- 
tend to three months. : 


TITLE VI. 
CHAPTER XIX. 
THREATS, CONSPIRACY, ATTEMPTS, ACCESSORIES, &c. 


251. Whoever with intent to intimidate or annoy any person, breaks or injures 
any dwelling-house, or by the discharge of firearms or otherwise alarms or attempts to 
alarm any person in any dwelling, shall be punished with a fine, and in default of pay- 
ment with imprisonment, for a term which may extend to six months; and if a male 
under sixteen years, may be whipped, in place of fine or imprisonment. 

252. Whoever conspires with any other person by force and intimidation to pre- 
vent the levying or collection of any taxes, the which is authorised by law, shall be 

| lable 


* Under Kafir Law punished by a fine, part of which will go to the Chief and part to the owner. 
¢ Punishable by Kafir Law with a fine which will goto the owner of the property. 
{ Punishable under Kafir Law with a fine given to the owner of the property. 
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liable to imprisonment, with or without hard labour, for a term which may extend to 
one year, or fine, or both. | : 

253. Whoever attempts in any case, not hereinbefore by this Code provided, to 
commit any offence, or who incites or attempts to incite any one to commit an offence 
punishable by this Code, shall be liable to imprisonment for a term equal to one-half of 
the largest term, to which a person committing the offence attempted to be committed, 
or incited to, may be sentenced under this Code: Provided always that the power to fine 
shall exist in all such cases. 

254. Whoever, in any case where no express provision is made for the punishment 
of an accessory, is an accessory after the fact, to any offence punishable under this Act, 
he shall be liable to imprisonment for half of the longest term for which the offence to 
which he is accessory is punishable under this Code: Provided always that the power to 
fine, or in default of payment to imprisonment, shall exist in all such cases. 


TITLE VII. 
CHAPTER XX. 


BREACH OF CONTRACT OF SERVICE. 


255. Whoever being bound by lawful contract, to work for another person 
as servant, workman, or labourer, for any period, at any place within the territories 
to which this Code applies, voluntarily deserts the service of that other during 
the continuance of his contract, or without reasonable cause refuses to perform 
the service which he has contracted to perform, such service being reasonable and proper 
service, he shall be punished with imprisonment, with or sailioat hard labour, for a 
term not exceeding three months: Provided (1) all contracts of service shall in the 
absence of sufficient proof to the contrary be deemed and taken to be for one month; 
(2) No oral contract of service shall be binding for more than one year from the period 
fixed for the commencement of such service; (3) No written contract shall be valid or 
binding for a longer period than one year from the date thereof, except the same be 
signed by the name, or in case of illiterate persons with the mark of contracting persons, 
in the presence of a Magistrate or other proper officer, who shall subscribe such written 
contract in attestation of the fact that it was entered into by the parties voluntarily and 
with a clear understanding of its meaning and effect ; (4) No such contract so entered 
into before a magistrate or other proper officer shall be valid or binding for a longer 
period than five years from the date when such contract shall be entered into. 


Norre.—The word “servant shall be construed and understood to comprise any 

geet employed for hs or other remuneration to perform any handicraft or other 

dily labour in agriculture, or manufactures, or domestic service, or as a boatman, 
porter, or other occupation of a like nature. 


TITLE VIII. 
CHAPTER XXII. 
LIQUOR TRAFFIC. 
Mlegal Disposal of Wine, Beer, or Spirituous Liquors. 


256. Whoever shall sell or cause to be sold, or disposed of, within the territories 
to which this Act extends, any wine, beer, or spirituous liquor, without having first 
obtained a special license so to do, signed and issued by some persons duly authorised 
by Government, shall be liable, upon conviction, to pay a penalty not exceeding the 
sum of fifty pounds sterling, and in default of payment to imprisonment for any 
period not exceeding six months, unless such penalty be sooner paid ; and in the case of a 
second or subsequent conviction, shall be liable to a penalty not exceeding the sum of 
one hundred pounds sterling, and in default of payment to imprisonment for any period 
not exceeding twelve months, unless such fine be sooner paid; and all wine, beer, or 
spirituous liquors that may be found in the possession of the person convicted shall be 
forfeited. 

Prohibition of sale or supply of Intoxicating Liquors to Natives. 

207. Whoever, whether licensed or unlicensed, shall sell, exchange, barter, or for 
any valuable consideration give to or procure for any native within the Territories, any 
spirituous or intoxicating liquor, or mixed liquor, part whereof is spirituous, in any 
quantity whatever, shall be liable (over and above any penalty which may be incurred 

for 


DRAFT PENAL CODE. 


for the sale of such liquor without a license) to a penalty not exceeding £50, and in 
default of payment to be imprisoned, with or without hard labour, for a term not ex- 

ing six months: Provided always that the penalty shall not be recoverable if it is 
proved that the liquor so supplied or procured was bond fide supplied or procured for 
medicinal purposes, the onus of which proof shall rest on the person so supplying or 
procuring the same; and provided further that the provisions of this section shall not 
apply to the use, sale, exchange, or barter, or supplying of Kafir beer by the native 
producer thereof, or to ginger beer, soda-water, or the like liquor; but if any wine or 
spirits are mixed with such drinks, the provisions of this section shall apply. 

The word “ Native”? means any aboriginal native belonging to any native tribe, 
and includes half-castes and all persons of mixed race living as members of any native 
community, tribe, kraal, or location. 


Special Permits. 


258. It shall be lawful for the Magistrate of a district from time to time to grant 
per.its to any natives resident in such district, under such conditions as the chief 
executive officer of the territory may prescribe, authorizing such native to purchase a 
specified quantity of sprituous or intoxicating liquor, for his own use and consumption, 
such quantity to be set forth and specified in such permit, and in every such instance a 
register of such permits, an the reasons for granting the same, shall be kept by the 
Magistrate, and the permit: shall be preserved by the seller of the liquor, and shall be 
evidence of his authority to sell. 

Penalty and forfeit. 

259. Any amount not exceeding one half of all the penalties recovered under 
section 256 and 257, in case the Resident Magistrate shall think fit, may be paid to the 
person on whose information conviction shall have been obtained or who may have 
materially assisted in bringing the offender to justice. 


Where Licences to sell are to be granted. 


260. No person shall obtain any licence to retail any wines or spirituous or 
intoxicating liquors at any place which is not a seat of Magistracy ; provided that under 
special circumstances, of which the chief executive officer of the territory shall be the 
judge, licences may be issued to sell at other places than seats of Magistracies, under 
such conditions and prohibitions as to the chief executive officer may seem fit. 


Powers of Inspection of Suspected houses. 


261. Any Magistrate, Justice of the Peace, or Chief Constable, or any person who 
may be thereto authorised by any such Magistrate or Justice of the Peace, or Chief 
Constable, may from time to time, and at all times as often as they shall have reasonable 
or probable ground for suspecting that any person licensed to sell wines and spirituous 
liquors, is selling liquors at unlawful hours or on prohibited days, may demand admit- 
tance into the premises of such dealer for the purposes of examining the same, and the 
permits in his possession ; and if such dealer shall wilfully and intentionally refuse to 
admit any such person after being informed of his official character, or if such dealer 
shall make any unnecessary delay in admitting the person so demanding admittance as 
aforesaid, such dealer shall upon conviction be liable for such offence to a penalty not 
exceeding ten pounds, or in default of payment to be imprisoned with or without hard 
labour for any term not exceeding three months, unless such penalty be sooner paid. 


Powers of Inspection of Suspected Kraal, Premises, or Wagons. 

262. Any of the persons in the last preceding section mentioned and empowered 
for the purpose therein stated, may demand admittance into kraals, premises, lodging or 
other house, or into any apartments, in any house, not being a licensed house, 
or any wagon or other vehicle, for the purpose of examining the same, in case 
there shall be reasonable or probable cause for suspecting either from the fact that 
persons are seen coming out therefrom in a state of intoxication, or from any other fact 
of a like nature, or from private information given, that spirituous or other liquors are 
being sold therein ; and if the occupier of any such kraal, premises, house or apartment, 
or wagon, or other vehicle, shall wilfully or intentionally refuse to admit any such person 
as aforesaid (after such person has stated his official character), or if such occupier 
shall make any unnecessary delay in admitting such person as aforesaid, such 
occupier shall be liable upon conviction for such offence to a penalty not exceeding 
ten pounds, or in default of payment to be ma sas with or without had labour for 
any term not exceeding three months, unless such penalty be sooner paid. 

| CHAPTER 
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CHAPTER XXII. 
JURISDICTION AND PROCEDURE. 


Supreme Court. 


263. The Supreme Court of the Colony of the Cape of Good Hope shall have 
Jurisdiction in respect of all crimes and offences punishable under this Code. 


Recorder’s Court in the Territories. 


264. It shall be lawful for the Governor of the Cape of Good Hope, by any 
Proclamation. or Proclamations to be by him for that purpose issued, to appoint a Court 
to be called the High Court of the Native Territories, to be held at such place as he 
may fix within the territories of the Transkei (including Gcalekaland), Tembuland 
Coe Emigrant Tembuland and Bomvanaland), and Griqualand East, and such 

igh Court shall be presided over and holden by one of the y udges of the Supreme 
Court of the Colony, who shall be styled the Recorder of the Native Territories, and 
who shall have a jurisdiction concurrent with that of the Supreme Court, in all causes, 
whether civil or criminal or mixed, arising within the said Territories. 

265. The said Court shall be a Court of Record, and the proceedings in the trial 
of any offence before such Court shall, except as hereinafter provided, be in the 
manner by law directing the proceedings in the Supreme Courts or Circuit Courts of 
the Cape of Good Hope. 


a{ppeal to the Court of Appeal. 


266. An appeal to th. Court of Appeal of the a of Good Hope shall be 
allowed against any final judgment, decree, or proceeding of such High Court, or any 

uestion of law arising on the trial of any person for any crime or offence under this 
Code and the provisions of Act No. 5 of 1879 shall, mutatis mutandis, apply to 
every such appeal. 


Jurors. 


267. The Governor shall, from time to time, appoint and authorise some officer 
to prepare and make out in alphabetical order, a list of persons, without regard to race 
or colour, residing in the several Districts of these Territories, who are in the opinion 
of the magistrate of the District, or of the officer aforesaid, qualified from their intelli- 
gence and character to serve as Jurors. 


Summoning of Jurors. 

268. The Magistrate of the District shall have authority to direct a sufficient 
number of such Jurors to be summoned to attend the High Court, and such Jurors 
shall receive an allowance not exceeding five shillings per day for every day of their 
necessary absence from their homes; but every person summ)ned to attend, and who, 
without lawful cause, fails to attend, or having attended departs without having ob- 
tained the permission of the High Court, shall be liable by order of the Court to a fine 
not exceeding ten pounds sterling. 


Courts of Resident Magistrates. 


269. It shall be lawful for the Governor of the Colony of the Cape of Good Hope, 
by any Proclamation to be by him from time to time issued for that purpose, to erect, 
constitute, and establish Courts of Resident Magistrates within the Territories known as 
Transkei, Gcalekaland, Tembuland (including Emigrant Tembuland, otherwise called 
Emigrant Tambookieland, and Tembuland Proper), Bomvanaland, and Griqualand 
Kast, to be held for and within such Districts respectively as the said Governor shall 
think fit to create, which Courts shall be holden before such persons as shall respectively 
be appointed to be Resident Magistrates of such Districts. 


Jurisdiction. 

270. The Courts of Resident Magistrate shall have jurisdiction in all cases wherein 
a person may be accused of any crime or offence, except Offences punishable under 
the following chapters and sections of this Code, viz.: 7 

Chapter V.—Offences against the Public Order, sections 8%, 89, 90, 91, 92, and 93. 

Chapter VIJ.—Offences against the Administration of Justice, sections 108 and 
109. 

Chapter [X.—Unnatural offences and incest, sections 126, 127, and 128. 


Chapter 
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Chapter X.—Offences against the Person—Culpable Homicide and Murder, &o. 
sections 141, 146, 147, 148, 149, 150, 151, 152, 153; Rape, &c., sections 165, 166, 167 
168, 169, 170, 171, 172; Bigamy, 174. 

Chapter XIII.—Fraud, sections 207, 208, 209 and 210, 211. 

Chapter XII.—Robbery, sections 215 and 216. 3 

Chapter XIV.—Forgery, sections 224, 225, 226, 227, 228. 

Chapter X V.—Coining, sections 233, 234, 235. 

Chapter X VIT.—Arson, section 243. 


Preliminary enquiry and Committal for trial. 


271. It shall be competent for a Magistrate to hold the preliminary enquiry into 
cases where an accused person is charged with a crime or offence in respect of which the 
Court of Resident Magistrate has no jurisdiction, and he may commit or hold to bail 
parties to take their trial before the High Court and exercise all the powers necessary 
for such purposes. 

272. "Whenever in any of the cases in which jurisdiction is hereby given to any 
Court of Resident Magistrate, the Magistrate may consider that any person charged 
with any crime or offence whether he has pleaded guilty to the same or not, ought to 
receive & more serious punishment than such Magistrate is competent to adjudge, he 
may, at his discretion, commit the accused person for trial before the High Court. 


Reciecie of sentence by Recorder. 


273. When, and as often as any Court of Resident Magistrate shall sentence any 
person upon conviction to be imprisoned for any period exceeding one month, or to pay 
any fine exceeding Five Pounds sterling, or to receive any number of lashes exceeding 
twelve, suich sentence shall be subject to the review of the Recorder of the High Court 
in like manner as provided by Section 47 of Act 20 of 1856 with reference to the 
Supreme Court: Provided that every record of the proceedings in such case shall be 
forwarded to the Registrar of the Eligh Court of the Territories, instead of to the 
Registrar of the Supreme Court. | 


Pleadings and proceedings. 


274. The Courts of the Resident Magistrate aforesaid shall be respectively Courts | 
of Record, and the pleadings and proceedings of the said Courts in criminal cases shall 
be carried on, and the sentences, decrees, judgments, and orders thereof pronounced and 
declared in open Court and not otherwise: and the several pleadings and proceedings of 
the said Courts shall be in the English language, which shall be interpreted into such 
suhag as is best understood by prisoners not understanding English; and the wit- 
nesses for and against any accused person or persons shall deliver their evidence, viva 
voce, in the presence of the prisoner, and in open court. 


Natire Assessors. 


275. In any case in which the Resident Magistrate shall deem it desirable, he 
shall be at liberty to call to his assistance any such number of assessors not exceeding 
five, who shall be chosen by him from tke list of jurors for that district, to aid him in 
the hearing of any trial with a view to the advantages derivable from their observations, 
and particularly in the examination of witnesses. he opinion of such assessors shall 
be given separately and discussed, and if any of the assessors or the Magistrate shall 
desire it, the opinion of the assessors shall be recorded in writing, and form part of the 
proceedings to be forwarded for review; but the finding of the Court shall be vested 
exclusively in the Magistrate. Each assessor shall receive an allowance not exceeding 
five shillings per day of their necessary absence from their homes. 


Evidence and eramination of Accused. 


276. Every one accused of any offence shall be liable in any Court to be examined, 
either for the prosecution or defence, upon his or her trial for such offence, and the 
wife or husband of every such accused person shall be a competent witness for or 
against him or her upon such trial. 


Enrolment of Law Agents. , 


277. No person shall be enrolled to practice as a Law Agent in any Court of the 
Native Territories until such person shall have been examined and approved by the 
Recorder as fit and proper in character and legal qualifications to be so enrolled; and 
all the provisions of the Colonial Law giving authority to Resident Magistrates to 
enquire into and control the professional conduct of such agents, with power of 
suspension and dismissal, shall apply in the Territories. 
Authority 
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Authority exercised by Chiefs under Convention. 


278. When any matter in dispute has been brought before any chief, and when 
such chief, in accordance with any powers reserved to him by any treaty or convention 
now in existence, or that hereafter may be made, has made any order or decision on 
such matter, it shall be lawful for any person affected by such order or decision to bring 
the matter before the Resident Magistrate of the district, whereupon such Resident 
Magistrate, after full enquiry, may confirm such order or decision, or otherwise dispose 
of the matter as shall appear to be just and lawful: Provided that if any person affected 
by any order or decision of any such chief neglect or refuse to comply therewith or to bring 
the matter before the Resident Magistrate within fourteen days of the making of the 
order or decision by such chief, it is lawful for the chief within fourteen days thereafter 
to bring such neglect or refusal of such person to the notice of the Resident Magistrate, 
whereupon such Resident Magistrate, after full enquiry, may confirm such order or 
decision, or otherwise dispose of the matter as shall appear just and lawful: and 
provided further that no order or decision of any chief shall be enforced against the 
will of the person affected thereby without an order of the Resident Magistrate first had 
and obtained. 


Other matters of Procedure and Process. 


279. In all other matters of procedure and process in respect of crimes and offences 
brought before the Courts of Resident Magistrate for trial, until otherwise ordered, 
the powers of Resident Magistrates, and the rules, orders, and regulations of Courts of 
Resident Magistrate, respectively, in the territories of Transkei, Gcalekaland, Tembu- 
land (including Emigrant Tembuland, otherwise called Emigrant Tambookieland, and 
Tembuland Proper), Bomvanaland and Griqualand East, shall, mutatis mutandis, and 
’ as far as the circumstancss of the country will admit, be the same as those from time to 
time in existence as to the Resident Magistrates and Courts of Resident Magistrate in 
the Colony of the Cape of Good Hope, under the provisions of the Ordinance No. 40 of 
1828, and Act No. 20 of 1856, with amendments thereof: Provided that in all cases 
wherein by the laws of the said Colony a Judge‘of the Supreme Court is required or 
empowered to do any act, the Recorder of the Territories shall within the said Terti- 
tories be required or empowered to do the like; and whenever the said Supreme Court 
within the said Colony is required or empowered to do any act, the High Court of the 
Territories shall within the said Territories be required or empowered to do the like; 
and all ResidentMagistrates within the said Territories shall be bound to act towards 
the said High Court and the said Recorder respectively as Resident Magistrates within 
the said Colony are bound to act towards the said Supreme Court and the Judges 
thereof respectively. 


Authority of Officers of the Lav. 


280. Every justice of the peace, field-cornet, police constable, or other officer of 
the law within the Territories of the Transkei, Gcalekaland, Tembuland, Bomvanaland, 
and Griqualand East, is empowered to exercise all and singular the powers and authori- 
ties by law conferred upon such persons within the Colony of the Cape of Good Hope. 

oO Power to make Rules. 

281. Subject to the provisions of this Code, the Governor of the Colony of the 
Cape of Good Hope may at any time make, by Proclamation published in the Gorern- 
ment Gazette, such rules as shall be deemed expedient and proper with respect to the | 
qualifications, appointment, form of summoning, challenging, and service of jurors or 
assessors; and generally for the amendment and better regulation of any matters relat- 


ing to the practice, procedure, and process in the trial of crimes and offences in the 
several Courts established and provided for by this Code. 


ANNEXURE No. II. 


REGULATIONS IN RESPECT OF NATIVE MARRIAGES, &c., IN THE 
RECENTLY-ANNEXED TERRITORIES. 


Christian and Civil Marriages in the Territories. 

1,—All marriages in these Territories contracted according to the marriage laws of 
the Cape Colony, whether celebrated by a minister of the christian religion, or other 
qualified marriage officer, or entered into before a magistrate or civil marriage officer, 
are and shall be deemed to be valid and binding. 

Validity of Marriages according to Native Custom in the Future. 

2,—All marriages in these Territories entered into between natives according to 
native customs, as defined in the following regulations, are and shall be deemed to be 
valid and binding, and all questions arising out of such marriages shall be dealt with 
under and by these regulations. 

Validity of Marriages according to Native Custom in the Past. 

3.—All native marriages entered into between natives before promulgation of these 
regulations, and which have taken place according to native custom heretofore and 
whether differing or not from these regulations, are and shall be valid and ee 
anything in these regulations to the contrary notwithstanding; provided that a 
questions hereafter arising in connection with such marriages, saving and except the 
question of validity, shall be dealt with in accordance with these regulations. 


Validity of Natire Marriages contracted outside the Territories, 

4..—All natives satisfying the conditions of these regulations as to their marriage 
in any place beyond the limits of these Territories, and thereafter being domiciled within 
these Territories, shall be taken to have contracted a valid marriage within these 
Territories. 

Essentials of Native Marriage according to Native Custom. 

5.—The essentials of a Marriage hereafter-entered into according to Native Custom 
shall be :— 

a. Consent of the persons to be married, and if the woman to be married be 
below the age of 21 years, and not previously married, then the consent 
also of her father or guardian. 

b. The handing over or giving away of the woman to the husband or his 
representative, provided in such case such woman shall not be above the 
age of 21 years, and shall not have been previously married. 


Note.—A marriage feast, the marriage dance, the slaughtering of an ox or other 
animal for festivities, or the payment of ‘Aas: or native dowry, are corrobora- 
tive evidence of marriage. 


Protection of Woman against forced Marriages. 


6.—Whenever it shall have been brought: to the notice or knowledge of any 
magistrate, prior to any intended marriage, that the woman is not a consenting party to 
the marriage, and that coercion or force is being used, the magistrate shall forthwith 
summarily enquire into the matter, and pronounce thereon according to the evidence, 
and grant or withhold protection to the woman accordingly ; and in no case where the 
consent of the woman to the marriage has not been given, shall registration of marriage 
be made. 

Registration of Native Marriages. 
7.—Every Resident Magistrate shall be a Native Marriage Officer, and a Registrar 


of Marriages ; and it shall be the duty of every husband, and he is hereby required, to 


register his native marriage to any woman according to native custom with the eee 
0 
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of the district in which such husband is domiciled, which registration shall be free of 
charge, and shall be in accordance with a form which shall be supplied by Government: 
Provided always that the Governor may from time to time appoint any other or further 
registrar of native marriages in any district or any portion of a district. 


Copy of Certificate of registration to be given. 

8.—Hither party to a marriage by native custom which is registered with any 
native marriage officer, shall be entitled to receive a copy of the registry in accordance 
with the form hereinbefore provided for, and free of charge. 

Fee for Non-Registration. 

9,—Whenever any dispute arises in respect of any marrage by native custom 
entered into six months after the promulgation of these regulations, and it is found 
by the Court before which such dispute shall be brought for udjudication, that such 
marringe has not been registered as by these regulations provided, a special fee of ten 
shillings shall be paid into Court by the husband or his representative, before such 
dispute be heard, and registry of marriage may then be made; provided, however, that 
no marriage shall be invalidated by reason that it has not been registered. 


Ikazi or Native Dowry and its obligations under Natire Custom, 


10.—The tkazi or native dowry shall imply, and constitute the obligation on the 
recipient or recipients thereof, or any part thereof, or their lawful representatives 
respectively, to support and maintain the woman for whom such dowry (ikazi) has been 
paid, in the event of her being deserted or in any way reduced to poverty and requiring 
such support. 

11.—The Kazi or native dowry shall be lawfully claimable, where it is agreed to be 
paid to the father or lawful guardian of the woman, provided that such agreement may be 
made before or after marniage, and whether the the woman be under or over the age 
of 21 years, and whether she has been previously married or not. 

12.—No claim for more than the original number or value of the ‘kasi delivered shall 
be entertained by any Court, nor shall any decrease in number or value of such tkasi 
after delivery of the same exonerate the recipient from any part of his liability. 

13.—The tkazi or native dowry shall be recoverable by the husband or his lawful 
representative in full :— 

(2) When a woman is divorced from her husband through her wrongful conduct 
and has not borne a child to her husband. 

(b) Whena husband dies within one year after his marriage, and the wife not 
having borne or not subsequently having given birth to a child the issue of 
the marriage, re-marries or neglects or refuses to live at her deceased husband’s 
kraal, unless by the custom of the woman’s tribe this claim is annulled : Pro- 
vided always when the husband is killed in war, the kasi is not recoverable, 
whether the woman has borne children or not, or whether she stays at the 
late husband’s kraal or not. 

14.—The tkaz/ or native dowry shall be recoverable by the husband or his lawful 
representative in such part as in the opinion of the Court is fair and equitable, in the 
circumstances :— 

(2) When the woman dies within two years after marriage, not having borne a 
child to her husband, unless by the custom of the woman’s tribe this claim is 
annulled. 

‘6) When the wife dies having given birth to not more than three children, 

~ unless by the custom of the woman’s tribe this claim is annulled. 

(c) When the wife is divorced owing to her wrongful conduct after having given 
birth to not more than three children. 

(7) When the husband dies and the widow, having borne not more than three 
children to the late husband, is remarried or neglects or refuses to live at her 
deceased husband’s kraal, unless by the custom of the woman’s tribe this 
claim is annulled. : 

Grounds of Dissolution of Native Marriage. . 
15.—The following are the grounds on which any native husband married before 
the passing of these regulations according to Native Custom as then existing, or only 
by Native Custom as defined in these regulations, may obtain the dissolution of such 
native marriage :— 
Adultery of the wife after marriage. 


Desertion by the wife without just or sufficient cause. 
| Inability 
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Inability to live happily together, of which mutual separation from bed and 
board for two years shall be sufficient evidence. 
Refusal or inability of the wife to render conjugal rights to her husband. 
Excessive abusiveness or violence on the part of a ve 
16.—The following are the grounds on which any native wife married before the 
passing of these regulations according to Native Custom as then existing, or marned at 
any time by Native Custom as defined in these regulations, may obtain the dissolution 
of such native marriage :— | 
Her husband’s cruelty. 
Her husband’s desertion of her. 
Her husband’s incestuous intercourse. 
Her husband’s adulterous intercourse with a married woman, combined with 
cruelty. 
Refusal of husband to support and maintain his wife. | 
Inability to live happily together, of which actual separation from bed and board 
for two years shall bs the test. 
Refusal or inability to render conjugal rights to his wife. 


Dissolution of Native Marriage Contract. 


17.—Either party who has a right to apply for dissolution of a native marriage on 
any of the grounds before mentioned may make such application before the Court of the 
Resident Magistrate of the district, and such Resident Mariinis shall, at the request 
of either party, be bound to call in to his assistance not more than three native assessors 
to aid him with their opinions, but not to have the determination of the matter ; and if 
the Resident Magistrate shall upon inquiry be satisfied of the existence of good cause 
for the dissolution of such marriage, he shall order such dissolution and make an entry 
thereof in a book, to be called the “‘ Register of Dissolutions,” and the marriage of the 
parties from that time shall be held to be dissolved. 

18.—It shall be lawful for such court, when any order for dissolution of marriage 
be granted, to make any order as to the property of the marriage, and the disposition 
thereof, end as to the disposal and Paani of all or any of the children the issue 
of the marriage, as to such Court may appear just and right, and in accordance with the 
provisions of the native law of marriage and inheritance. 


Rights of Children in case of Informal Dissolutions. 


19.—In the case of any native marnage which may have been dissolved by the 
parties to such marriage, upon any of the grounds in these regulations provided, without 
application to a Court, such informal diseclution shall not affect the rights of the children 
of such marriages, or of children who may be the issue of any subsequent marriage 
entered into by either of the parties so dissolving a marriage. 


Divorce or separation of Christian or Civil Marriages, to be dealt with by ordinary law 
of the Colony. 


20.—All questions of divorce or separation arising between persons who have con- 
tracted marriage according to the marriage laws of the Colony, whether celebrated by a 
minister of the christian religion or other qualified marriage officer, or entered into 
before a Magistrate or Civil Officer, shall be heard and decided before the Recorder or 
Chief Judicial Officer of the Territories, according to the law in force in the Cape Colony. 


Woman lairfully divorced may again contract marriage. 
21.—A woman who has been married according to native custom to any man, on 


such marriage being lawfully dissolved (and not otherwi8e), may lawfully contract civil 
or christian marriage with another man. . 

| Production of Order of Dissolution of Marriage. 

22.—Whenever any man who, before the promulgation of these regulations, has 
been married according to Native Custom as heretofore understood, or who has married 
according to Native Custom as herein set forth, appears before a marriage officer for the 
purpose of civil or christian marriage with another woman, such marriage officer, before 
celebrating the marriage, shall demand and require production of the order of the 
Resident istrate dissolving the previous marriage, which order shall then be filed in 
the office of the said marriage officer. 


Licence to contract Civil or Christian Marriage. 


23.—Any man married according to native custom to one woman only, may at any 
time obtain a licence to contract civil or christian marriege with that woman, and upon 


such 
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such re-marriage the general laws in force in the Cape Colony, save and except the 
Colonial law of inheritance in cases of intestacy, shall apply to such re-marriage and 
the issue thereof ; provided, however that such Colonial law of inheritance may, in case 
the parties to such re-marriage desire it, take effect, upon their recording such desire 
before the marriage officer in whose presence the re-marriage takes place. 


Seduction. 


2+. In all cases of seduction of any unmarried woman who has never been pregnant; 
whether such woman be of full age or not, and whether pregnancy results from such 
seduction or not, the father or other guardian of such woman shall be entitled to sue 
and recover from the seducer such damages as to the Court before which such suit may 
be brought, shall appear to be just. 


NoTE. The custom amongst the Natives is to make seduction of a girl punishable with a fine 
of from three to tive head of cattle, such fine being increased if the girl be the daughter of a Chief, 
according to her father’s rank, the cattle going to the father or guardian. , 


Adultery. 


25, Any person commiting adultery with any married woman shall be liable to 
ay to the husband of such woman such damages as to the Court before which the said 
usband may sue shall appear to be just: Provided always that when pregnancy 

results from such adultery the damage shall be greater than in cases of a single act from 
which pregnancy does not result. 


Notre. The usual fine according to Native custom is from one to two head of cattle for a 
ie act not resulting in pregnancy and from four to five head in case pregnancy results, but 
if the woman be a Chief’s daughter the fine is increased, the cattle going to the husband: 


ANNEXURE No. III. 


REGULATIONS AS TO NATIVE MARRIAGES, &c., IN RESPECT OF 
NATIVES RESIDINC WITHIN THE COLONY PROPER. 


Validity of Marriages according to Native Custom in the Past. 


1.—All native marriages entered into between natives before promulgation of these 
regulations, and which have taken place according to native custom heretofore, whether 
differing or not from these regulations, are and shall be valid and binding, anything in 
these regulations to the contrary notwithstanding ; provided that all questions hereafter 
arising in connection with such marriages, saving and except the question of validity, 
shall Bs dealt with in accordance with these regulations. 


Validity of Native Marriages contracted outside the Colony. 


2.—All natives satisfying the conditions of these regulations as to their marriage, 
in any place beyond the limits of the Colony, and thereafter being domiciled within the 
Colony, shall be taken to have contracted a valid marriage. 


Validity of Marriages according to Native Custom in the Future. 


3.—All marriages entered into between natives according to native custom, as 
defined in these regulations, shall, until otherwise declared and ordered, (as hereinafter 
mentioned in the succeeding regulation), be deemed to be valid and binding, and all 
questions arising out of such marriages shall be dealt with under and by these regula- 
tions. 

4.—On and after a date to be fixed at such time as to the Governor shall appear 
suitable, there shall be recognition of one marriage only, being that of the first wife, 
married according to native custom ; provided (1) that such date shall not be less than 
five years from the promulgation of these regulations; provided (2) that the rights 
of any children born of other unions within the same household or family—whether 
born prior to, or subsequent to such marriage—shall not be affected in regard to any 
inheritance or disposition of property apportioned to them during the lifetime of their 
parents ; and provided (3) that from the date to be fixed as aforementioned it shall 
not be competent for any Court to hear or entertain any claim with respect to tkazi or 
native dowry, or any suit arising therefrom, in regard to any marriage according to 
native custom, other than that of the marriage of the first write recognised as aforesaid. 


Essentials of Native Marriage according to Native Custom. 


' Aaa essentials of a Marriage hereafter entered into according to Native Custom 
shall be :— 


a, Consent of the persons to be married, and if the woman to be married 
be below the age of 21 years, and not previously married, then the 
consent also of her father or guardian. . 

b. The handing over or giving away of the woman to the husband or his 
representative, provided in such case such woman shall not be above the 
age of 21 years, and shall not have been previously married. 


Nore.—A marriage feast, the marriage dance, the slaughtering of an ox or other 


animal for festivities, or the payment of ‘Aazi or native dowry, are corroborative 
evidence of marriage. 


Protection of Women against forced Marriages. 


6.—Whenever it shall have been brought to the notice or knowledge of any 

magistrate, prior to any intended marriage, that the woman is not a consenting part 
to the marriage, and that coercion or force is being used, the magistrate shall forthwith 
summarily 
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summarily enquire into the matter, and pronounce thereon according to the evidence, 
and grant or withhold protection to the woman accordingly ; and in no case where the 
consent of the woman to the marriage has not been given, shall registration of 
marriage be made. 


Registration of Native Marriages. 


7.—Every Resident Magistrate shall be a Native Marriage Officer, and a Registrar 
of Marriages; and it shall be the duty of every husband, and he is hereby required, to 
register his native marriage to any woman according to native custom with the registrar 
of the district in which such husband is domiciled, which registration shall be free of 
charge, and shall be in accordance with a form which shall be supplied by Government : 
Provided always that the Governor may from time to time appoint any other or further 
registrar of native marriages in any district or any portion of a district. 


Copy of Certificate of Registration to be given. 


8.—Either party to a marriage by native custom which is registered with any 
‘native marriage officer, shall be entitled to receive a copy of the registry in accordance 
with the form hereinbefore provided for, and free of charge. 


Fee for Non-Registration. 


9.— Whenever any dispute arises in respect of any marriage by native custom 
_ entered into six months after the promulgation of these regulations, and it is found by 
the Court before which such dispute shall be brought for adjudication, that such marriage 
has not been registered as by these regulations provided, a special fee of ten shillings 
shall be paid into Court by the husband or his representative, before such dispute be 
heard, and registry of marnage may then be made; provided, however, that no 
marriage shall be invalidated by reason that it has not been registered. 2 


Disputes brought before Colonial Courts. 


10.—The tkazi or native dowry shall imply and constitute the obligation on the 
recipient or reeipients thereof, or any part thereof, or their lawful representatives 
respectively, to support and maintain the woman for whom such dowry (ikaz/) has been 
paid, in the event of her being deserted or in any way reduced to poverty and requiring 
such support. , 

1 1 The right to claim restoration of ‘:aszi shall in no case be transferable by or 
heritable from the husband. 

12.—If a native woman married according to native custom voluntarily, and 
without misconduct amounting to good and sufficient cause on the part of the husband 
under such union, leaves and refuses to return to him, such husband shall be entitled to 
demand and have the restoration of the dowry (thas’) which he shall have delivered in 
connection with such union. 

13.—The claim for restoration of hazi shall not be held to include the increase 
thereof; and in case it is not possible to deliver the identical ihazi originally given, 
then an equivalent shall be given. 

14.—No court shall make any order for the restitution of conjugal rights in any 
case of any polygamous union contracted according to native custom. 

- 15,—In every case arising out of any marriage according to native custom, any 
Court of Resident Magistrate may, on sufficient cause being shewn, order the cancella- 
tion of the contract of marriage and the restitution of the dowry or ikasi, and make an 
order providing for the guardianship or maintenance of any children, the issue of such 
union, in accordance with these regulations. | 

16.—When a native woman being one of the parties to a union commonly known 
as a native marriage shall abscond from her husband, then the children (if any) being 
issue of such union shall, in the case of children not being five years of age, be subject 
to the custody and control of their mother, and those being more than five’ years of age 
shall be subject to the custody and control of their father, except it be proved to the 
satisfaction of the Court that such father or mother is unfit to retain the custody and 
control of such children, in which case such Court may appoint some fit and proper 
person as guardian, and may make such order with regard to maintenance of the 
children as to such Court may seem fit. 
17.—Any competent Court of Justice shall have jurisdiction to give effect to and- 
enforce the rights in the last preceding regulation mentioned. 
18.—The respective Courts of the Resident Magistrate of the Colony shall have 
| Jurisdiction 
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jurisdiction to adjudicate upon cases arising from any of the foregoing regulations, 
anything in Section 8 of Act 20, 1856, to the contrary notwithstanding. 

19.—As often as any native woman shall complain against any person in respect of 
any claim for the custody or control of any child, the process of the Court for compelling 
the attendance of the party accused and of all necessary witnesses, shall be issued at 
the public charge, provided the Resident Magistrate shall certify that such payment is 
necessary in the circumstances. 

20.—In any such proceedings as in the last preceding regulation mentioned, such 
woman shall be considered to be entitled to sue and appear in Court without being 
assisted by any husband, guardian, or curator. ; 


Grounds of Dissolution of Native Marriage. 

21.—The following are the grounds on which any native husband married before 
the passing of these regulations according to Native Custom as then existing, or only: 
by Native Custom as defined in these regulations, may obtain the dissolution of such 
native marriage :— | 

Adultery of the wife after marriage. 

Desertion by the wife without just or sufficient cause. 

Inability to live happily together, of which mutual separation from bed and 
board for two years shall be sufficient evidence. 

Refusal or inability of the wife to render conjugal rights to her husband. 

Excessive abusiveness or violence on the part of a wife. 

22. The following are the grounds on which any native wife married before the 
passing of these regulations according to Native Custom as then existing, or married at 
any time by Native Custom as defined in these regulations, may obtain the dissolution 
of such native marriage :— 

Her husband’s cruelty. 

Her husband’s desertion of her. 

Her husband’s incestuous intercourse. 

Her ee adulterous intercourse with a married woman, combined with 
cruelty. 

Refusal of husband to support and maintain his wife. 

Inability to live happily together, of which actual separation from bed and 
board for two years shall be the test. 

Refusal or inability to render conjugal rights to his wife. 


Dissolution of Native Murriage Contract. 


23.—Either party who has a right to apply for dissolution of a native marriage on 
any of the grounds before manticied may make such application before the Court of 
the Resident Magistrate of the district, and such Resident Magistrate shall, at the 
request of either party, be bound to call into his assistance not more than three native 
assessors to aid him with their opinions, but not to have the determination of the 
matter; and if the Resident Magistrate shall upon inquiry be satisfied of the existence 
of good cause for the dissolution of such marriage, he shall order such dissolution and 
make an entry thereof in a book, to be called the “ Register of Dissolutions,” and the 
marriage of the parties from that time shall be held to be dissolved. 

24.—It shall be lawful for such Court, when any order for dissolution of marriage 
is granted, to make any order as to the property of the marriage, and the disposition 
thereof, and as to the disposal and guardianship of all or any of the children the issue 
-of the marriage, as to such Court may appear just and right, and in accordance with 
the provisions of the native law of marmage and inheritance. 


Rights of Children in case of Informal Dissolutions. 


25.—In the case of any native marriage which may have been dissolved by the 
parties to such marriage, upon any of the grounds in these regulations provided, without 
application to a Court, such informal dissolution shall not affect the rights of the © 
children of such marriages, or of children who may be the issue of any subsequent 
marriage entered into by either of the parties so dissolving a marriage. 


Divorce or separation of Christian or Civil Marriages, to be dealt with by ordinary law of 
the Colony. 

26.—All questions of divorce or separation arising between persons who have con- 

tracted marriage according to the spelen laws cf the Colony, whether celebrated by 

a minister of the Christian religion or other qualified marriage officer, or entered into 

before 
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before a Magistrate or Civil Officer, shall be heard and decided according to the ordinary 
law then in force in the Cape Colony. 


Woman lawfully divorced may again contract marriage. 


27.—A woman who has been married according to native custom to any man, on 
such marriage being lawfully dissolved (and not otherwise), may lawfully contract civil 
or christian marriage with another man. 


Production of Order of Dissolution of Marriage. 


28.— Whenever any man who, before the promulgation of these regulations, has 
been married according to Native Custom as heretofore understood, or who has married 
according to Native Custom as herein set forth, appears before a marriage officer for the 
purpose of civil or christian marriage with another woman, such marriage officer, before 
celebrating the marriage, shall demand and require production of the order of the 
Resident Magistrate dissolving the previous marriage, which order shall then be filed in 
the office of ike said marriage officer. 


Licence to contract Civil or Christian marriage. 


29.—Any man married according to native custom to one woman only, may at any 
time obtain a licence to contract civil or christian marriage with that woman, and upon 
such re-marriage the general laws in force in the Cape Colony, save and except the 
Colonial law of inheritance in cases of intestacy, shall apply to such re-marriage and 
the issue thereof ; provided, however, that such Colonial law of inheritance may, in 
case the parties to such re-marriage desire it, take effect, upon their recording such 
desire boron the marriage officer in whcse presence the re-marriage takes place. 


Seduction. 


30.—In all cases of seduction of an unmarried woman who has never been pregnant, 
whether such woman be of full age or not, and whether pregnancy results from such 
seduction or not, the father or other guardian of such woman shall be entitled to sue 
and recover from the seducer such damages as to the Court before which such suit may 
be brought, shall appear to be just. 


Note. The custom among the Natives is to make seduction of a girl punishable with a fine of 
from three to five head of cattle, such fine being increased if the girl be the daughter of a Chief 
according to her father’s rank, the cattle going to the father or guardian. 


Adultery. 


31.—Any person committing adultery with any married woman shall be liable to 
pay to the husband of such woman such damages as to the Court before which the said 
husband may sue shall appear be just: Provided always that when pregnancy results 
from such adultery the damages shall be greater than in cases of a single act from 
which pregnancy does not result. 


Note. The usual fine according to Native custom is from one to two head of cattle for a single 
act not resulting in pregnancy, and from four to five head in case pregnancy results, but if the 
woman be a Chief’s daughter the fine is increased, the cattle going to the husband. 


ANNEXURE No. IV. 


DRAFT ACT FOR THE DEFINITION OF EXISTING NATIVE CUSTOMS 
AND USAGES RELATING TO INHERITANCE, AND THE LAYING 
DOWN RULES AS TO TESTAMENTARY DISPOSITION, AND FOR 
GUARDIANSHIP OF INCAPABLE PERSONS AND THE CARE AND 
CUSTODY OF THEIR PROPERTY. 


Wuereas it is desirable, as provided for by ‘The Native Succession Act, 1864,” 
that the Native Customs and usages relating to inheritance be defined, and that rules 
and regulations be laid down as to the administration and distribution of the property 
of members of aboriginal native tribes, and the course of precedence to be observed in 
such administratiun and distribution, and as to the guardianship of incapable persons, 
and the care and custody of their property: Be it enacted by the Governor of the 
Colony of the Cape of Good Hope, acting by and with the advice and consent of the 
Legislative Council and the House of Assembly thereof, as follows :— 


Native Lav of Inheritance, according to Native Law, hereby retained. 

I. Property acquired or earned by any unmarried woman, married according to 
native custom and during the continuance of such marriage, shall belong to her 
husband ; provided always that whenever it shall be proved to any Court that property 
acquired or earned by any such woman is being wasted by her husband, or that proper 
maintenance and support is denied to her by fim, the Court may make such order as 


to the use, enjoyment, or disposition of such property as such Court may think fit for 
her benefit. 

II. Property acquired in any manner by any married woman, not under guardian- 
ship, shall be her own property and under her sole control, and such woman shall have 
the power of testamentary disposition of such property; provided always that in case. 
of her death without such testamentary disposition, her child or children, being alive, 
and in default of such child or children, her father shall be her heir, and in case of his 
death his heir shall be heir to such property. 

II. Property acquired or earned by any unmarried woman under guardianship 
shall belong to her guardian, but such woman shall be entitled to use, occupy, and enjoy 
the same for her life and to dispose thereof in any manner other than by testamentary 
disposition or disposition of any sort in anticipation of death. 

The property of every male member of an Aboriginal Native tribe which shall 
have been apportioned by him in his lifetime to any of his houses (indh/t) or sons shall 
upon his decease devolve or be distributed according to such apportionment. 

V. The unapportioned property of every such member as aforesaid shall upon his 
decease devolve upon and be claimable, according to the rule of primogeniture, by the 
persons, being male issue, in the following table set forth, that is to say :— 


His eldest son or his eldest son’s heir, being male issue. 

. If the eldest son have previously died without leaving an heir, the next son or his heir, 

and so on through the sons and their heirs respectively, and through the several houses, 

in the order provided by sections /, g, and h. 

c. If no son or heir of any son be living, then the father. 

d. If no father, then the eldest brother of such member of the same house or his heir, and so 

through the brothers of that house and their heirs respectively. 

f. If no brother or heir of any brother of the same house be living, the eldest brother of 
the allied house of higher rank or next rank as the case may be or his heir, and so on 
through the brothers of such allied house and their heirs respectively. 

- If no brother or heir of any brother of such allied house as aforesaid be living the eldest 
brother or his heir of the left hand house (indhlu yasekohlo) in case such member be of 
the principal house (indhlu enkulu) or, in case he be not of the principal house, the 
eldest brother or his heir of the house of higher or next rank as the case may be, and 
so on through the brothers or their heirs respectively of the left hand house or of the 
house of higher rank as the case may be. 

. If no brother or heir of any brother of any house, the eldest brother of the father of 
such member or his heir, and so on through the brothers of his father and their heirs 
respectively. : 

i, Failing brothers or their heir, then to the ndfather, or his descendants. 

j. If there be no male heir of such member, the Crown, which may dispose of such Pd le 

amongst the female members of the deceased, if any, in such manner as the Governor 
may deem fit. 


ear. 


~) 


~~ 


VI. Property 
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VI. Property apportioned as in the second clause mentioned to any house shall be 
inherited or succeeded to by the eldest son of that house, or if he be dead by his heir, in 
pa Sa by the rules relating to unapportioned property. 

. The word “property” shall include immovable property, money and movable 
property of ever description. . 
. The words “unmarried woman” shall include widows and women divorced 
from their husbands. 

IX. With natives other than chiefs, the wife first married, and not then a widow 
or divorced woman, is presumably the t wife, and those subsequently married rank 
partly according to the side of the kraal to which they belong, and partly according to 
the dates of their respective marriages, save so far as the head of the kraal shall other- 
wise direct. 

X. A chief’s great wife or tribal wife is one for whom tribal cattle have been 
given, or who has been so elected by the chief, or by him and the tribe. For a woman 
to be so elected she has generally to be the daughter or the descendant or sister of a 
éhief of equal rank with her husband. 

XI. The wife secondly married is presumably the first wife of the right-hand 
side, and the wife thirdly married is in like manner the first on the left-hand side. 
Generally the head of a kraal declares his will on these points at the time of marriage. 

XIT. The head of a kraal may transfer a child of his from the next lower house 
which has a child to an upper house of the kraal when the heirs (male) of such upper 
house have failed, so as that the child transferred shall be deemed a vhild of such upper 
house. 

XIII. The heir to the house of the great wife on the death of her husband assumes 
the position of such husband as tc all house or kraal property, subject to the regulations 
relating to the apportionment of property. 

XIV. The guardian of the rhildren of any house is bound to provide, out of the 
property of the house, for their maintainance, and is liable to account to those of them 
interested for tho management of their property. 

XV. The Magistrate may interfere to prevent dissipation by the head of the 
kraal or family of the property of any house or of the kraal. 

Disinheritance of Heir. 

XVI. In case any owner of property shall desire to disinherit his heir, either 
wholly or in part, for gross misconduct or incapacity to deal with or manage the herit- 
able property, or through insanity or idiotcy, it shall and may be lawful for the 
Resident Magistrate of the district en application of such owner of property to summon 
before him the heir so proposed to be disinherited, and {in the presence of such heir 
or in his absence, in case he should neglect or refuse to appear at the time and place 
mentioned in the summons, to enquire into all the circumstances and to make such order 
in the premises as may seem meet, and record of such proceedings shall be kept by the 
Magistrate. 

Curatorship in case of Insanity or Idiotcy. 

XVII. If any member of an Aboriginal Native tribe who shall have inherited or 
acquired any property shall be alleged to be incapable of managing his person or his 
property through insanity or idiotcy it shall and may be lawful for the Resident 
Magistrate of.the district to make such enquiry into the circumstances as he may deem 
necessary, and if he be satisfied that such person is incapable as aforesaid to make such 
order as he may think fit as to the case and custody of such insane or idiotic person and 
the management and administration of his property during his incapacity as aforesaid, 
and record of such proceedings shall be kept by the Magistrate. 


Minority and Guardianship and Curatorship of Incapable Persons. 


XVIII. In case any heir be a minor (wnntwana) the guardian of his person and of 
his property shall be :— 

a. His grandfather. 

b. If his grandfather be not living, such minor’s next living uncle of the principal house, if 
of age, in case the predecessor of the heir be of the principal or allied house, 
or in case such predecessor be not of the principal or allied house, the minor’s next 
living uncle of the house of higher or next rank as the case may be. If the next 
living uncle be not of age, the next living uncle who is of age. 

c. If the next uncle be not alive, the heir of such uncle, if of age, or if not of age, the next 
major male relative according to the rules of the law of inheritance. 


XIX. In all cases the Resident Magistrate of the district shall have power, on 
sufficient cause pe shewn, to appoint or remove any person to or from the guardianship 
of any minor notwithstanding the provisions above contained, andeach Resident Magistrate 


shall- 
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shall also have power to remove any person from the curatorship of the person or property 
of any insane or idiotic person, and, in case of removal, the said: Resident Magistrate shall 
thereupon appoint any other person whom he may think fit to discharge Ae duties of 
such guardianship or curatorship, and the record of such proceedings, shewing the 
grounds of removal, shall be kept by the Magistrate. 

XX. The Resident Magistrate of the district shall have power to call upon any 
guardian or curator as aforesaid from time to time to furnish to him an account, or to 
make to him a verbal statement, as the.said Resident Magistrate may direct, shewing the 
nature and amount of the estate under his charge and the management and administration 
thereof, and any guardian or curator neglecting or refusing so to do shall be liable to a 
fine not exceeding ten pounds for each offence. 

XXI. A “minor”’ is defined to be a person under the age of 21 years. 


Power of Testamentary Disposition, Wills, &c. 


XXII. Every native of not less than 21 years of age who shall declare to the 
Resident Magistrate of the district his intention to dispose of his property or any part 
thereof by will, and who shall cause an entry of such intention to be made in a book 
to be kept for that purpose by such Resident Magistrate, shall be entitled to dispose of 
any movable or immovable property of which he shall be the owner by will, codicil, or 
other testamentary disposition. 

XAXTIT. Such ill, codicil, or other testamentary disposition, as in the last section 
mentioned, may be made in either manner following :— 


a. By any writing read over and explained to the testator and signed by him with his name 
or with his mark, or signed by some person in his presence and by his direction, which 
signature shall in every case be witnessed by two persons of not less than the age of 
21 years, not being interested in the will, = in the presence of the testator and of 

other shall affix their signatures as near as conveniently may be to the signature 
of or on behalf of the testator, but no form of attestation shall be necessary. 


b. Orally before the Resident Magistrate of the district, or any officer appointed to be 
Natives’ Wills Officer for the district, who shall first make or cause to be made an entry 
of the testamentary wishes and disposition of the testator ina book to be kept for that 
purpose ; secondly, read over and explain or cause to be read over and explained such 
entry to the testator in the presence of a witness of the age of not less than 21 years, not 
being interested in the will, who shall affix his signature to such entry as witness, and 
thirdly, record or cause to be recorded in writing upon or with such entry a certificate 
in the following form :— 

I cERTIFY that I have on this day explained or cause to be explained in my 
presence and in the presence of this 
will [or codicil as the case may be] to the said testator 
and that he, the said , appeared to be fully capable 


of understanding and to understand, and to intend the provisions of the said will [or 
codicil as the case may be]. 
Given under my hand this day of 
Signed 


Resident Magistrate of the district of 
Por Natives’ Wills Officer as the case may be. | 


XXIV. Every Resident Magistrate or Natives’ Wills Officer as aforesaid shall 
cancel the entry made as aforesaid or any part of it and thereby revoke the dispositions 
made therein or any of them upon the request of any testator, signified in the presence 
of two witnesses. 


Executors Testamentary and their duties. 


XXYV. In case no exacutor shall be appointed or nominated by any testator by his 
will, the Resident Magistrate of the district as aforesaid shall appoint some person to be 
executor dative, with power to administer the testamentary estate,and may remove 
from his office for misconduct or default any executor or executor dative and appoint 
some other person in his stead. : | 

XXVI. Every Resident Magistrate as aforesaid shall have power to call upon 
executors, and executors dative, and administrators of intestate estates within his dis- 
trict to furnish to him within such time as he may fix such account or accounts of the 
administration of the estate as he may deem proper. 


Natives claiming to come under. Colonial Law of Succession. 


XXVII. The property of natives dying intestate who shall have declared to the 
Resident Magistrate of the district their desire to avail themselves of the Colonial law 
relating to the succession, and caused an entry of such desire.to be made in a book to 
be kept for that purpose by such Resident Magistrate, shall be subject to the ai the 

; olony 
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Colony of the Cape of Good Hope relating to intestacy and the succession to intestate 
estates, and the HResident Magistrate of the district wherein such intestate person shall 
die, or wherein any of his property may be, shall appoint some person to administer 
such intestate estate. : 

Appeal from Resident Magistrate. _ 

XXVIII. Every decision of a Resident Magistrate under this Act shall be the 
subject of appeal in the same manner as any decision of such Magistrate in a civil suit 
or action. | 

Act to apply to the Territories. 

XXIX. This Act shall apply to the Territories of Transkei, Gcalekaland, Tembu- 

land, including Emigrant Tembuland, and Bomvanaland, and Griqualand East. 


ANNEXURE No. V. 


MINORITY REPORT BY JONATHAN AYLIFF, Esa., M.L.A. 


Graham’s Town, 29th December, 1882. 


To His Excellency Sir Hercvies G. R. Rosixsux, G.C.M.G., Governor 
and Commander-in-Chief of the Colony of the Cape of Good Hope, 
Her Majesty’s High Commissioner, &c., &c., 


May iT PLEASE Your EXcELLENcy,— 


1. It is with some regret that I find myself in a position of isolation with 
reference to the duty of making a Report on the subjects which have been committed 
to the consideration of the Members of the Commission on Native Laws and Customs, 
and I am the more sensible of this isolation because during the whole of the pro- 
tracted enquiry which has been conducted, and in the course of the long and tedious 
journeys necessitated by our duties, the association with my fellow-workers and fellow- 
travellers has been harmonious and agreeable to me. I am bound to testify, as I most. 
cordially do, to the courtesy and consideration I have received at their hands, and when 
I add my emphatic testimony to the great ability and great experience which the 
President and the other Members of the Commission have manifested in the exercise 
of their functions, it is perhaps unfortunate for me to be forced in candour to acknow- 
ledge that I am indicating a very strong presumption in favor of the correctness of 
their conclusions and against those which, in opposition to them, I have gradually, 
irresistibly and certainly been led to adopt. 


2. But of course it is my duty to respond to the obvious obligation of yielding to 
my own convictions, and at all hazards reporting wnat are the conolusions to which I 
have been conducted by the very valuable and interesting evidence now before us. 


3. L think the course which I have followed will be better understood, and this 
Report rendered more intelligible, if here, at the outset, I make a brief reference to the 
circumstances that have led to the appointment of this Commission, and to the full and 
exhaustive enquiries that have been set on foot relative to the subjects which speci- 
fically and in detail have been committed to us. 


ANNEXATION. 


4. It was in the beginning of 1880 that the important question of formally 
_ annexing—consequent upon the assumption of Sovereignty over them which had 
already taken place—the native territories known as Tembuland proper, Emigrant Tem- 
buland, Bomvanaland, and Gcalekaland, formed the subject of correspondence between 
the Imperial Goveinment and the Colonial Government, in the course of which special 
consideration was given to the nature of the laws by which their inhabitants should be 
governed when the annexation was accomplished, and it is interesting to observe that 
extracts from the Blue-Books of the day show that there was hardly any difference of 
opinion between the correspondents. 
5. I make the following extract from a Ministerial Minute of the 24th of 
January, 1880, signed by Mr. Sprigg, the then Premier of the Colony :— 
‘¢3. With respect to the laws to be administered in the annexed territories, in the 
opinion of Ministers it is expedient in the interests of the Natives that the 
Colonial laws should be modified by special laws and regulations suited to a 
people in a state of barbarism, or but just emerging from it, and Ministers 
will be prepared to submit a special code for the approval of the Colonial 
Legislature.”’ 
6. And the following from a despatch from Sir M. Hicks Beach to Sir Bartle Frere, 
dated the 24th March, 1880 :— 
‘4, In the meantime, however, your Ministers will doubtless agree with me that 
Her Majesty’s Government should have an opportunity of mala esa 
ey are 
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they are finally settled the provisions of the special code which is generally 
admitted to be indispensable for the government of Native territories such as 
those now under consideration, and which would of course be based upon the 
code which has worked beneficially in Basutoland.” ; 


7. Whereon I may at once remark that on reference to the Basutoland Regulations 
I find a passage containing the following words :— 


“Where all the parties to the suit or proceeding are what are commonly called 
Natives, in which case it may be dealt with according to Native law.” 


8. Then I find that during the Parliamentary Session of that year the Govern- 
ment introduced a Bill providing for the annexation of Tembuland including Emigrant 
Tembuland, Bomvanaland, and Gcalekaland, to the Colonial Parliament. It Hid not 
present any novel features nor did it make any innovations or radical changes in the 
character of the legislation that the Legislature had accepted and employed with 
reference to Native dependencies. It, however, met with some criticism, and after it 
had passed both Houses of Parliament, the Governor of the Colony did not give it the 
formal assent *customary in such cases, but in the exercise of his prerogative His 
_ Excellency reserved it for the consideration of Her Majesty the Queen. : 


9. The following is an extract from the preamble of this measure :— 


‘And whereas the tribes inhabiting the said territories respectively are not yet 
- sufficiently advanced in civilization and social progress to be admitted to the 
full enjoyment and be subjected to the responsibilities granted and impcsed 
respectively by the ordinary laws of the Colony, to and upon the other citizens 
thereof, but it is expedient for the. time being that the said tribes and the 


said territories should be subject to special administration and legislation.” 


10. In the interval between its introduction and its being passed, the subject of 
Native Laws and Customs was on two occasions prominently brought under considera- 
tion in the House of Assembly; and on the 6th July, 1880, a motion to this effect was 
passed :—‘‘ That His Excellency the Governor be requested by respectful address to 
appoint a Commission to consider and report upon the expediency or otherwise of 
_ providing for the legalization of Native Marriages which have already taken place, 
regulating the validity of Native Marriages in the future, and declaring or amending 
the law relating to the succession of property in such cases.”’ 


11. And on the 22nd of that month, another motion was passed requesting that 
the power of that Commission should be enlarged for the following purposes :— 


(a) To enquire into the Native Laws or Customs which obtain in the Territories 
annexed to this Colony, and to suggest such a code of civil and criminal law 
as May appear suited to the future condition of those countries. 

(b) To enquire into the Native customs in the matter of Land Tenure and to make 
such suggestions regarding the tenure of land as may seem best suited to 
carry out where practicable the policy of this Colony in the matter of indivi- 
dual tenure. 

(c) To report on the advisability of introducing some system of local self- 
government in Native territories. . 


OBJECTS OF THE COMMISSION. 


12. And thereupon the Governor on the 15th day of September, 1880, issued the 
Commission, constituting the authority for the office which we have undertaken, and 
which, with the supplementary Commissions issued to meet the requirements of supply- 
ing other names, formally and specifically committed to us the duty of considering and 
reporting upon the four subjects above mentioned. 


13. I venture to make one more extract, this time from the instructions conveyed 
to Your Excellency on the 30th December, 1880, by Lord Kimberley :— 24. As you 
have been made aware, the measures which have been for some time past in progress for 
the annexation of the Transkeian territories to the Cape have been suspended because 
the Act passed for that purpose during the last Session of the Cape Parliament did not 
meet the requirements of Her Majesty’s Letters Patent, that it should contain a code 
of Native Law.” And I beg leave to remind Your Excellency, with reference to the 
later correspondence between the Imperial Government and the Colonial Government 
on the subject of the separate Royal Commission for the Government of Tembuland, 
Emigrant Tembuland, Bomvanaland, and Gcalekaland, that in Lord Kimberley’s 
Despatch of the 15th November, 1881, Your Excellency’s Minute of the 12th acerca 
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1881, and Mr. Scanlen’s Minute of the same date, there is distinct statement that it is 
a “Code of Native Law and Administration ”’ which is contemplated. 

14. And I now proceed to remark that the obvious inference to be drawn from 
this testimony is that the prevailing Colonial law has been authoritatively declared to 
be unsuited to the state of Native Society now existing in the Transkeian dependencies, 
and that a system of law less artificial in its form and more elastic in its working, 1s now 
being looked for, and to that end it is asked whether there be not some known plan in 
the economy of Native Government which will meet these conditions. At any rate this 
is the view I have taken of the situation, and I venture to say that immediately I was 
called upon to take my share in the work of the Commission, I directed my mind to 
this enquiry. I don’t pretend that I was at all singular in this course; my colleagues 
took up the same line of investigation, and with rare skill prosecuted the examination 
and research which have been so successful in eliciting information, and have thrown 
a flood of light upon a subject that always has been difficult and always must be 
interesting to South African Colonists. 


ABORIGINAL GOVERNMENT. 


15. The result has been that I have arrived at definite conclusions upon each of 
the four subjects committed to us. I have thought it convenient to give expression to 
them in four resolutions, which I formally proposed at meetings of the Commission, 
and which so far as the exigencies of this Report require, I ask leave to submit for 
Your Excellency’s favorable consideration. The first of these is annexed to this Report, 
being distinguished by the letter A. 

16. I thought that this resolution aptly answered the question to which it had 
reference ; whether it did so in terms that were justified by the facts and by the evidence 
is, I allow, open to controversy, but I must state I arose from a somewhat careful 
examination and analysis of the evidence collected by us with a feeling since strength- 
ened into positive conviction, that a vastly preponderating mass, as well in respect of 
quality as of quantity, of that evidence did indeed establish the fact that Kafir law, ks 

endeavoured to describe it, does exist. 


17. And in considering this evidence I beg that Your Excellency will be pleased 
to notice that amongst the witnesses who supplied it are to be found the names of some 
of the most distinguished men in South Africa, men who have spent many years in 
studying the Native question, who have brought much talent, perfect independence, and 
the soundest judgment to that study, and therefore spoke wi the highest conceivable 
authority ; whatever may be said regarding the way in which the Commission per- 
formed their duty, certainly it cannot with justice be imputed that they did not avail 
themselves of the best accessible sources for obtaining information. 


18. Here then are some examples of that evidence. Sir Theophilus Shepstone, 
after descnbing his acquaintance with Native tribes now under consideration, and 
showing that generally speaking one form of Government is common to them all, 
added (q. 43) :-— 

“Tt is a form of Government at the head of which is the Chief who is apparently 

arbitrarily supreme, and who possesses all power, but practically that power 
cannot be exercised by him safely except with the consent of the pecple. ....” 


19. The Reverend B. L. Key, in a valuable paper which he furnished to the 
Commission, says (app. p. 188) :— } | 
“The Natives have a very complete system of Government, exactly suiting their 
own requirements and capable of much adaptation.” 


20. And the Reverend Bryce Koss when asked :— 


(q. 3911). “If the Government of a tribe was usually conducted very effectively,”’ 
replied in the affirmative. 


21. These opinions find confirmation in other parts of the volume to be laid before 
Your Excellency, and I submit that according to Kafir ideas and practice, effective 
Government does subsist: such Government too as effectually maintains the tribal 
Society, and preserves it from anarchy and disorder. Its leading feature no doubt is that 
of a monarchy, but by no means an irresponsible despotism ; on the contrary, the power 
of the Great Chief, as is now well understood, is always subject to checks and balances, 
and the Amapakati. (middlemen) successfully maintain an equipoise between his 
authority and ie rights of the other members of the tribe, which make their mutual 
relations so acceptable as to have implanted in the hearts of the people a loyalty and 
devotion to their Chiefs which cannot easily be uprooted. 

NATIVE 
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NATIVE LAWS. 


22. And I am to add that the system of laws to which I have referred, quite 
answers the ends of the Government ; as to the usefulness of these laws 1 am again 
fortified by excellent evidence. 


23. Sir Theophilus Shepstone was asked this question :— 


(q. 220). “ Can you say whether the system known as Native Laws and Customs 
is uniformly common to all the Native tribes?” He replied: “ What I 
should call laws are more uniform than customs. Theft laws and laws for 
the protection of the tribe are practically the same.” 


24. Then the Honourable George Wood being asked :— 


(q. 2703). ‘‘ Can you describe their proceedings at any trial you may have wit- 
| nessed,”” said: “ Their law suits are conducted quite as decorously as any I 
have seen in our Courts. Disturbances are not tolerated. If an individual 
seeks for redress he goes to the great place to complain and ask for justice, and 
a day is fixed for the Court to assemble............" 


25. And on this question being put to Major Elhot :— 


(q. 7521). “ Do you think the Native laws are so distinct and so definite that a 
dozen experts on being asked to give a statement of what the laws are would 
in the main agree?”’ replied: “I think they would. They would probably 
express their views in different language, but think in the main they would 
agree. Native law is purely a law of equity, and I think taking it through- 
out the cases are most equitably decided.”’ 

26. These examples show how I was led to make the proposition expressed in my 
resolution, which I thought and still think, did to some extent meet the conditions 
prescribed by that very sagacious statesman Sir Theophilus Shepstone, who, in dealing 
with the question relative to Native laws for the dependencies, says :— 


(q. 151). “ You want laws as general as possible, giving you the power of filling 
up.” (q. 160). “I should be inclined to adopt such of the laws of the 
Natives as may be found unobjectionable and improve upon them by degrees 
and with their assistance and consent, which could, and I think always should 
be, secured beforehand by judicious action of the Magistrates.” 

(q. 198). “I think it well to keep the object of improvement, and as far as may 
be, assimilation, in view as an ultimate goal. The danger lies in going too 
fast.” (q. 200). ‘The main object of keeping Natives under their own laws 
is to ensure control of them. You cannot control savages by civilised law.”’ 
(q. 259). “ It would be best at first I think to have a mere skeleton which 
could be filled in as experience might point out. I have a fear of laws being 
too rigid at first.” ; 

(q. 826). “It would be well I think to guard against rigidity. The more simple 
laws are made the better.” 

(q. 418). “I think you must have more latitude than these Roman Dutch laws 
can give you.” 

(q. 435). “I have an objection to making Native laws too technical. I recognise 
the necessity of having a text book for Magistrates to be guided by and laying 
down and exemplifying principles to be observed in different cases.” 


27. And I cannot resist the impression that if the Commission had felt themselves 
at liberty to build according to these lines upon the foundation principles of my humble 
proposal then by the agency of our learned President’s skill as a Jurist, combined with 
the large experience and high attainments of my other colleagues, the Commission 
would have accomplished the duty of providing what I understand Her Majesty’s 
Letters Patent require, and Lord Kimberley desiderates, ‘a Code of Native Law.” 


THE PENAL CODE. 


28. However my Resolution did not prove to be acceptable, and the preference 
was given to the “ Draft Transkeian Penal Code,” a very important document, mainly 
the product of the learned President’s facile pen, which possesses special interest owing 
to the circumstance of its being the very thing that the more learned of the 
English lawyers desire to see provided for the Mother Country. : 


29. As an illustration of what can be done for the scientific arrangement of 
Colonial Law, I can speak of it only in terms of warm eulogy, and I think it isa 


happy 
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happy circumstance to know that when the Legislature of this Colony shall have 
resolved, as I believe it will before verv long, that there shall be codification of its 


criminal laws, here ready to hand is the work substantially done. The only thing which 
detracts from its merits, per se, is the fact that the Legislature has not determined that 
so serious a change in the form of its laws shall be made; it can therefore only be 
regarded as an experiment, and -I submit to Your Excellency that any experiment 
involving a serious change in law, whether of substance or form, should be tried first in 
the Colony proper, before it is essayed amongst these suspicious and excitable people 
who form the populations of our Dependencies. 


30. Every one must feel the extreme gravity of the alternative when it is proposed 
to substitute for what is now in operation amongst the Natives a new and distinct 
system of law or administration. They are absurdly conservative, and I venture to say 
that few things come out more conspicuously in the evidence than the admonition given 
by several of the witnesses that it would be extremely unwise to make radical changes 
at present because of the strong suspicion with which the Natives regard any new 
proposais the Government make with regard to them. 


31. Will Your Excellency allow me to point out that this very Native law, the 
formal adoption of which I advocate, is now being practically administered by nearly 
all of our Transkeian Magistrates. The Commission had opportunities of personal 
intercourse with many of these excellent officials, and there is no doubt that they avail 
themselves of whatever is good in that law, giving force and prominence to such 
features as possess merit, and prudently suspending those that may seem repugnant to 
justice. They have evidently been following that course for several years, and, beyond all 
controvery, in the main their administration has been and is very successful. At 
present order prevails, life and property are as safe as they are in the Colony, taxes 
are paid, laws are respected, and the Magistrates are obeyed. Of course no one can 
guarantee that this state of things will continue. But one may ask why should we 
make any change in the laws that the Magistrates have learned to direct with so much 
skill and success. 


32. These are some of the considerations that have induced me to decline the respon- 
sibility of recommending that this admirable specimen of high class law shall be applied 
to a state of Native society only just emerging from barbarism. 


JURISDICTION OF CHIEFS. 


33. It is now my duty to call attention to a most important clause in this Code 
which I regard as foreign to the spirit and objects of the instrument, and calculated to 
impede the due exercise of the jurisdiction necessarily granted to the Judges and 
Magistrates, so much so that it is easy to conceive a state of things urder which these 
' judicial functionaries will find their powers paralysed by the agency of the extensive 
machinery which that clause provides for. It is clause 6, standing amongst those which 
indicate the general scope of the code, and are the very foundations of the entire 
instrument. tt runs as follows :— 


“‘6, Nothing in this Act contained shall be construed so as to deprive any Native 
Chief or Headman of such power and authority as he may be entitled to exercise 
by virtue of any existing covenant or conditions made by such Chief or Head- 
man with the Government of the Cape of Good Hope, or any representative 
of Her Majesty the Queen.” 


And refers substantially to powers judicial and otherwise which were reserved to and 
are now being exercised by certain Chiefs and Headmen of the Tembu tribes under 
formal conventions entered into between them and the Government. 


34. I trust I have Your Excellency’s permission to call attention to the nature of 
these contracts so that their bearing upon my argument may be more intelligible. 


35. The first to which I shall refer is not chronologically the first, but may be 
conveniently alluded to here. : 


36. It was initiated PY, Commandant Bowker about November, 1875, and com- 
pleted by the late Samuel Probart, Esq., who was sent to the neighbourhood of the 
Unmtata as a Special Commissioner to carry out the arrangements for taking over the 
Tembu people and their country in accordance with their wishes. 


37. It is quite unnecessary to make anything like a detailed account of the history 


of this 
9 


MINORITY REPORT BY J. AYLIFF, ESQ., M.L.A. 


of this transaction. It is enough to say that our Colonial records show that the Govern- 
ment became parties to it in compliance with the expressed desire of the Tembu Chief, 
Gangelizwe, and his principal councillors, and that no doubt they were influenced by 
strong considerations of protection and self-interest. 


38. The Convention then was entered into about January, 1876, between the 
Special Commissioner on the one side and Gangelizwe and a number of his Chiefs on 
the other : it related to that part of the country now generally known as Tembuland 
proper, the Sovereignty of which thereby became transferred to Her Majesty the 
Queen. Amongst some other conditions there was a distinct reservation to the Chiefs 
to “ exercise authority and settle law suits,” subject to appeal to the European Magis- 
trates; but cases of murder, crimes arising from charges of witchcraft, serious assault, 
and thefts from other tribes and from the Colony, were expressly excepted from their 
jurisdiction; and henceforward under those conditions they continued to exercise the 
powers which from time immemorial had been in the hands of the acknowledged Chiefs. 


GANGELIZWE. 


39. There was, however, one little episode which for a time interrupted the course 
of the new order of things. Gangelizwe misconducted himseJf so seriously that the 
Government found it necessary to deprive him of his powers and authority, and for a 
time he was not recognised as Chief. But this did not last very long: it was considered 
advisable to restore him to his hereditary status, and it is interesting to notice that when 
communicating the determination of the Government to the Chief Magistrate, the 
Honourable the Secretary for Native Affairs wrote thus :— 


‘“‘Gangelizwe is therefore authorised as provided in Section 5 of conditions to 
exercise authority like the other Chiefs and to settle lawsuits (except cases of 
murder, crimes arising out of the charge of witchcraft, and serious assaults 
and thefts from other tribes and from the Colony) within his own section of 
the tribe, subject to the right of appeal to the Magistrate.” 


40. The evidence before us shows that the Chiefs are now in the daily exercise of 
these judicial powers, and we have been informed by one of the Magistrates, Mr. A. 
H. Stanford, that the following may be regarded as describing the cases which they 
usually try : 

. Thefts committed in the District. 

. Spoor cases (local). 

. Adultery cases. 

. Pregnancy cases. 

. Seduction of Girls. 

Dowry cases. 

Inheritance cases (very unfrequent). 

. Garden disputes. 

. Action for recovery of stock or other artieles lent. 

10. Fees for medical attendance ; in fact everything that is recoverable in law. 


41. And I find in a Blue-Book on Native Affairs for 1877, Mr. Wright, a former 
Chief Magistrate, reports thus :-— 
“The Chiefs have from the first had full authority to settle casesin their own 
sections and have exercised it without interruption.” 


OOWIGP UTP ww 


EMIGRANT TEMBUS. 


42. I now ask Your Excellency to allow me to make a brief sketch of the compact 
made with the other branch of the tribe, commonly known as the Emigrant Tembus, 
confirming my statements as | proceed with such evidence as appears to be necessary to. 
make it clear. According to the evidence given by the Hon’ble Richard Southey 
in May last before a Select Committee of the House of Assembly, it appears that the 
country these people occupy was formerly occupied by Kreli and the Gcalekas, and had 
become subject to British occupation as the result of a military expedition that was 
conducted during the administration of Sir George Grey. 


43. When active hostilities ceased there it became desirable to fill up the country, 
and after a good deal of correspondence it was determined to induce the Téembus then 
living in what is now known as the Glen Grey District, to move over and occupy it; to 
use the language of Colonel Griffith, also a witness before that committee :—“ After Sir 
Philip Wodehouse had a meeting with the Tambookies (Tembus) at Glen Grey, it was 
represented to him that to get md of the difficulty of having the aang the 
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Colony and governing them by Native law a good plan would be to get them to move 
from the country and thus relieve us from the anomaly of having to administer two 
laws in one district... . . The bait that was held out was that the Chiefs should 
not be interfered with.”” And in answer to this question, ‘“‘ Did the country to which 
they were going belong to the Government?” the gallant Colonel added, “ Yes, 
and they went as British subjects, but were to be governed by their own laws.” 


44. From that time till the recent rebellion these people remained in occupation 
of the country under the general jurisdiction of European Magistrates, but sub- 
ordinate to their Chiefs, who continued to exercise their powers. Some of them 
stupidly went into rebellion and have been overtaken by the consequences of their folly, 
but those who remained loyal are, I understand, now exercising judicial functions 
subject to the appellate jurisdiction of the Magistrates. 


45. I take it that the number of Magistrates amongst these Emigrant Tembus has 
been increased, and that gradually the extent of the Chief’s jurisdiction has been 
lessened to the advantage of the people, because of course even Kafir law more effec- 
tually secures the ends of justice, and is better administered by a qualified European 
Magistrate than by the clevewest Chief. When the various records pertaining to this 
subject are carefully considered, one is forced to the conclusion that according to the 
agreement made with our Government these Emigrant Tembu Chiefs are entitled to 
exercise very large and extensive jurisdiction, and that following the letter of the 
concession made to them they are entitled to claim even higher judicial powers than 
those claimed by their neighbours in Tembuland proper. 


46. Here then we have some particulars of the ‘“ power and authority ” to which 
this clause makes reference, and by means of which Ae are consolidated and per- 
petuated in a more definite way than they have ever received yet; and we are brought: 
to the conclusion that a duplicate system of judicature would be established involving 
the rival modes of procedure which will nominally be concurrent but practically 
antagonistic, because there is no doubt the Chiefs will often take advantage of these 
powers tc dispose of cases which really ought to be taken cognizance of by the Courts 
of the Resident Magistrate or the Judges. The inconveniencies resulting from this 
arrangement are so obvious that it is unnecessary to enlarge upon them. 


47. The analagous case of the judicial powers which the Kafir Chiefs living 
nearer to the Colony exercised before the year 1855 was met by Sir George Grey in a 
way that I think may be followed here. He made an arrangement with them by 
which they consented to surrender their powers, and in lieu thereof and of the share 
of the fines which they appropriated, to accept regular payments by way of pensions 
or stipends. 


48, A similar arrangement was made with the Griqua Chief Adam Kok, and I 
should have been glad if the Government could have been induced to enter upon 
negotiations with the Chiefs and Headmen referred to with the object of inducing 
them voluntarily to surrender their judicial powers. 


49, It is said that such a compromise is hopeless; that to attempt it even would 
not be politic, so that we must face the subsisting state of things, meanwhile pro- 
viding ee the administration of law by the agency of the Officers of Justice con- 
templated by the clause and by the Conventions alluded to, and it is just this 
consideration which raises my principal objections to the Penal Code. Its numerous 
elegantly written sections are so far beyond their comprehension, its definitions of 
crimes will be so intensely bewildering to them, and its precise and rigid penalties: 
so utterly foreign to their experience, that I cannot conceive it possible that one of 
them could understand, much less administer, the law which it provides, and I am 
afraid it will be a great many years before it can be regarded otherwise than as a 
sealed book to the most intelligent of them. 


50. How very much better it would have been to have given some form and 
order conformable with their ideas to the few simple rules that they do understand, 
and which though rude have so often been shown to be a fairly good instrumentality 
for protecting life and property. These rules or regulations could have been observed 
by the Magistrates, even the higher judicial tribunals could have adapted their work 
to them, and thus we might have avoided the risk consequent upon change and 
innovation, and put into operation with hardly any perceptible change a system of 
laws possessing the qualities of uniformity and simplicity. 


NATIVE MARRIAGES. 
51. I now approach that most perplexing and difficult of problems, the question of 
, Native 
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Native Marriages, regarding which I have the’ honor to report to Your Excellency 
that I considered it convenient to give expression to the general idea I had taken 
of the subject in a formal Resolution which I submitted to the consideration of the 
Commission, and which I annex to this Report marked with the letter B. 


52. From this it will be seen that low as my estimate is of unions, which depend 
for their validity upon the practice of Ukulobola, and are nearly always distinguished 
by Polygamy, I still considered myself bound to take an early opportunity of inviting 
the Commission to an.expression of opinion that the prompt suppression of these 
practices was utterly hopeless. They are so thoroughly wrought in the very texture ‘of 
Native social condition, that I cannot conceive it possible that any one but the wildest 
visionary would enter upon the enterprise of “‘ putting them down” by force of law; 
and it was but natural that the members of the Commission, when the subject was 
brought before them in another form, should have pronounced opinions that were - 
quite in harmony. | 

53. It was-upon the knotty point whether the Legislature of the Colony should 
lend the weight of its authority and influence to giving the practices legality and 
sanction that divergence arose, or perhaps I ought to be precise in my terms and 
say that I was unable to concur with the views entertained by the rest of the meeting 
at which the subject was discussed. The records of our proceedings show that I 
found it necessary to dissent somewhat decidedly from most of the Resolutions that were 
passed upon the subject. Indeed I became so apprehensive of liability to the impu- 
tation of being obstructive, that I suggested the expediency of my retiring from the 
meetings, but I was requested not to do so, and as it is my duty to repeat the 
reasons for my dissent, by a process which may make them more public, I ask leave 
to say, while I differ from the distinguished men with whom I had the honor to 
be associated in the consideration of the question, I do so with the utmost deference, 
and as I have arrived at conclusions so very different from those to which they have 
been conducted, I beg to submit to Your Excellency some direct reference to the 
evidence which has weighed with me, as well as some indication of the process of 
reasoning that has conducted me to the position I now hold. 


d4, I have already reported upon the existence of a system of law amongst the 
Natives. I now beg leave to call attention to the fact that in an equally marked degree 
recognised and universally observed customs prevail amongst them; these may be 
said to govern their social life in a somewhat remarkable manner, and the evidence 
goes to show that in the relation of the sexes these Natives are perfect slaves to a 
number of customs that they represent have come down to them from their forefathers 
and which they practice with much regularity. 

05. I must name some of them, viz., the display of the Abakweta, Intonjane, 
Ukulobola, and Polygamy, all of which have some affinity, and seem to be practised 
mainly with the object of giving license to the lower passions of human nature; others 
are alluded to in various parts of the evidence sufficiently to show that they are 
utterly degrading, and that I need not refer to them more particularly; nor is at 
necessary for me to say much about the two first named, they are represented to be 
very disgusting indeed, and they appear to be regarded as antecedents to the other 
two, with which the Commission are more directly concerned. 


UKULOBOLA. 


56. No doubt Ukulobola is the lesser evil, and regarded in the ideal character 
which it has become the fashion to give it, it might be rendered available for the 
objects of securing a provision for a wife, indeed some do describe it.by the euphemism 
of a dowry er marriage settlement, while our evidence shows that it has even found 
apologists who very cleverly represent that its practice has the advantage of scriptural 
and classical authority, but I am bound to say that I fail to see all the redeeming 
qualities so indulgently ascribed to it. I find that in its practical working, Ukulobola 
represents a sheer transaction of bargain and sale, by which a father disposes of his 
daughter, ee due regard to her own feclings, to the man who will give the most 
cattle for her. : 


o7. I find, too, that when the bargain 1s complete, and the cattle duly delivered, 
instead of their being set aside according to our view of dowry as a provision for the 
daughter, the father absolutely appropriates them, and often uses them as the media 
for purchasing another wife for himself, so that when the gloss which its chivalrous 
defenders cast over it is removed, Ukulobola is discovered to have the ugly features of a 
custom which degrades woman to the condition of a commodity for obtaining cattle 


with. 
58. I can 
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58. I can well remember the glee with which old Toto, formerly a Councillor of a 
Gaika Chief, described to us the lively competition that occurred between him and three 
or four rivals for the possession of his great wife, and how his suit prevailed because he 
gave the most cattle; and I remember, too, the grim joke with which he explained to us 
that he was much interested in the industrious habits of marriageable men because 
they were acquiring cattle that would come to him in return for the girls that his well- 
stocked domestic circle could freely supply. 


59. And Gangelizwe, the paramount chief of the Tembus, excited a feeling of 
some disgust in the minds of the Commissioners, when with the air of an authority he 
gave us his prompt definition of the custom as being purely a commercial transaction, 
similar, he said, to the sale and purchase of a jacket. On this line he was followed by 
his Councillor Silas Pantshwa, a Christian cvivert, wuo, in condemning it, sought to 
- describe it by the homely illustration of the sale of a bag of mealies, while Cutalele, 
also a councillor and one of the fathers of the tribe, boastingly exemplified another 
feature of it by telling us that grey-headed though he was, his family circle had been 
reinforced by another young wife only a few days before. 


60. Now here we have the evidence of men who at once represent the class that all 
agree in saying are the authorities on Kafir law and customs, and are experts, testifying 
from their own experience. Allowing even for the influence of some bias, I think I am 
entitled to say that their bias would take its direction from their interests, and clearly 
it was to their interest, when speaking in the presence of their Magistrates and of others 
who were in some way associated by them with the Government, to try and palliate the 
vices of their national customs, or otherwise try to show that the vices did not exist. 


61. These statements find striking corroboration in some excellent evidence recently 
furnished in Natal before a similar Commission that has been sitting contemporaneously 
with ours. The evidence supplied by that Colony has a peculiar value, because there has 
existed there for several years past, a Native High Court with subordinate Courts, 
established with the direct object of administering laws that regulate the Native 
customs, in a manner analogous to what is proposed here, in fact with similar conditions 
to ours. They have passed through the very experience that we are invited to bid for; 
and it angurs gloomily for us that from a good deal of condemnatory testimony 
collected there, one is able to show that the Reverend John Allsopp, a Wesleyan 
Missionary of large experience, testifies that Ukulobola has been growing worse and 
worse in Natal since it became legalised ; that formerly it was looked upon as 2 kind of 
protection for the girl, now they look upon it as a mere matter of buying and selling; 
and after giving it as his opinion that it would be better to take away the right of 
action in regard to Ukolobola, he actually represents that the Natives are getting 
into the way of giving promissory notes in payment of it, and that he had recently seen 
such an undertaki g to this effect: “‘I promise to pay so and so seven head of cattle 
within three years.” 

62. Can it then occasion any surprise that now while we are thinking of taking a 
new departure and following in their footsteps, the Natal Commission have by their 
Report recommended in the following words that their Government should practically 
retrace their steps :—‘ Hence the transaction (Ukulobola) has assumed the appearance 
of a sale and purchase of the intended wife by her father and proposed husband, 
respectively, for the cattle as her price. . . . . . Few things were more sad in 
hearing Na ive’s evidence before the Commission than to observe the barefacedness 
so to speak with which they referred to their daughters and sisters as being the 
means of their procuring wealth through the lobola on their marriage. We do not 
a in the least the lobola should 2 abolished, but we do propose that it should 
‘be provided that after a certain time our Courts should take no cognizance of suits 
originating directly or indirectly in a claim for lobola. . . . . . We propose 
that a Law or Rule to the above effect be promulgated to come into operaticn at the 
expiration of one year after the date of promulgation.” : 


POLYGAMY. 


63. Amd I find myself quite unable to recommend that any marriages according 
to Native custom, polygamous or otherwise, should be formally recognised or directly 
legalised. At present they have not these advantages, and I am not aware of any 
existing Colonial law which gives them the protection and immunity accorded to 
wedlock solemnized by religious rites and to marriage celebrated under the forms 
prescribed by our Statute law. The Kafir speaking natives, while under our Govern- 
ment for more than half a century, have been freely practising their peculiar a 

of Ukolobola 
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of Ukulobola and Polygamy without any serious hindrance, and without any serious 
request that the law of the land should stretch its sheltering wing over any of the 
eee peculiar to their social state, and if it be now proposed to initiate any new 
egislation that will adapt our laws to their marriage customs, then it becomes necessary 
to point out that the onus of proving the need of that legislation lies upon those who 
propose it; and while fully admitting the importance of the subject it will become 
interesting to watch for some declaration of the grounds on which it can be shown that 
a sudden and complete change must be made raising at once the bigamous and 
polygamous marriages of the Natives, some of them distinguished by a low degree of 
ceremony, to a recognition equal in the eye of the law with privileged matrimony. 


64, It is promptly allowed that if the public opinion of the Colony be invited to 
consider the expediency of such legislation, the subject must be looked at from a political 
rather than a theological stand-point. It will be Members of Parliament and not 
Members of Synods and Conferences who must determine it ; but nu Statesman would 
deliberately exclude from consideration the estimate which the loyal Missionary takes 
of Native legislation—enjoying unequalled opportunities for observation he can readily 
place his finger upon the pulse of Kafirdom, and he can read the very hearts of the 
people, and though as a rule he wisely stands aloof from the irrating controversies 
of local politics, it is impossible that he should be indifferent to those acts of the 
Government which have an immediate and direct bearing upon his work. 


65. I submit therefore that it would not only be good policy to try and find 
out what are the views of the Missionaries in respect of any proposed legislation 
affecting their work amongst the Natives, but they have established such claims upon 
us by their wise and judicious teaching that we should even to some extent defer to 
their opinions. | 

66. Let me just refer to two statements that occur in the evidence collected by 
us, which though.as it were incidentally dropped by the witnesses, speak volumes 
in favor of the great public and political benefits which we have derived from the 
labours of Christian Missionaries. 

67. Captain Blyth, the distinguished Chief Magistrate of Fingoland, speaking 
of the Natives under his control, says:—‘‘ There are two great parties, the heathens 
and those who have adopted Civilization and Christianity ; the latter hate war and-are 
really the safety and backhone of the country, and but for them the whole of the 
country would have been wrecked last October.”’ 


68. And Mr. Fielding, a Special Magistrate with Kama’s tribe, states that the 
ople there are so law-abiding and faithful, that he sees no necessity for the Magistrate 
ie ing substantial powers, a state of things which he traces to the influence of the 
Christian Chief Kama and his late father, and to the great amount of Missionary work 


which had been brought to bear on these people. 


69. And I cannot resist the impression that if we do give Polygamy any sort of 
legal or official recognition these Missionaries will regard it as an obstacle thrown in 
their way, because there is quite enough in the evidence before us to show that they 
earnestly deprecate legislation of that character, and not without reason, because while 
these barbarous customs are being denounced by them they do obtain some encourage- 
ment from the reflection that the Magistrate also discountenances them, and it is quite 
possible that some Natives who would now hesitate before they practised them will, 
immediately they find that the Magistrate supports them according to law, lose the idea 
of their being wrong and indulge them without check. 


70. If we do resolve upon the formal legalization of marriages according to Native 
customs, then to be consistent we shall be under the necessity of giving facilities for 
dissolving them as freely as they are contracted. We shall be bound to spread Divorce 
Courts all over the country, and instead of limiting the jurisdiction in those cases to the 
higher tribunals, we shall have to bring them down to the level of the lower Courts. I 
don’t think this will be any advantage to the country, because directly the Magistrate’s 
Courts are found to be open to the hearing and adjudication of suits for divorce it ma 
be confidently expected that the Natives, always litigious and always yielding en 
crops of matrimonial disputes, will flood the Courts with a very objectionable class of 
litigation and unduly occupy the time of the Magistrates which ought to be more 
profitably occupied by other important duties. 

71. While I say this I wish it to be understood that if these marriages according 
to Native custom were as a rule monogamous, I should not be indisposed to give them 
the legal recognition which is advocated. I am of opinion that as a rule they are 


polygamous 
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lygamous, and that is the chief reason why I am opposed to there being anything 
like igislative interference to give them qualities which they do not possess, and to 
which they have no claim. And without troubling Your Excellency with further obser- 
vations, i ask leave again to call attention to the Natal Commission’s Report, and to 
make the following quotation from it :— 


“ We are fully aware of the disadvantages in their advance towards civilization 
which result to the Natives from polygamy. While, however, unable to 
recommend any plan for its immediate ur direct suppression, we venture to 
throw out the suggestion as to whether it would not be desirable after a 
certain time to refuse to recognise in the Law Courts polygamous unions after 
that date.” 


72. And while I recommend that we should abstain from interfering with these 
Native customs, Ido not by any means despair of the evils resulting from them bein 
mitigated. I think we may confidently expect that Christianity and Civilization will 
prove very efficient factors in the work of improvement ; by the influence of the former 
much good has already been accomplished, and the latter will ere long have a good 
report to make. A Polygamist ma be able to maintain five or six wives in the simple 
and inexpensive habits of the fharharous life, but when thoso women assume the more 
expensive habits of civilised life, it will be very soon discovered that few Natives 
possess wealth sufficient to maintain a plurality of domestic establishments. 


73. These are some of the considerations which lead me to think our policy should 
be to let the Natives understand that while we maintain the practice of non-interference 
with their social customs, we cannot encourage Ukulobola, and certainly we cannot 
authorise our Courts of Justice to accord to Polygamy the respect usually shown to reli- 
gious and civil marriages; but I am ready to allow that this rule should be sometimes 
relaxed to meet the cases of positive fraud which often occur. 


74. For instance, it happens not unfrequently that a woman for whom ikazi has 
been paid, absconds from her husband, goes to her father’s kraal and with his connivance 
refuses to return; in time the father disposes of her to another man, and so gets the 
advantage of ikazi twice: now assuch a case 1s an obvious fraud I should not object to the 
Courts taking cognizance of it, in order to make amends to the man who has been 
deprived of his cattle and his wife too. For cases of this nature, and for the protection 
of young children I would, subject to certain rules, recommend that the Magistrates 
have authority to recognise these Native marriages. And it is on the same principle 
that I have given my vote in favor of a Native ee of Inheritance ; indeed, I could 
hardly avoid doing so, because so long ago as 1864 the Legislature adopted the Native 
law, and I believe the Annexation Act already alluded to contains a clause requiring 
the application of the Act of 1864 to the territories referred to. 


LAND TENURE. 


73. My views upon this important subject have found some expression in the 
Resolution annexed and distinguished by the letter C. 


76. Ido wish most sincerely that I could have recommended the application to 
the Natives of our justly celebrated system of land tenure as it now obtains in the 
Colony; it could easily be adapted to their circumstances, and in my opinion it 
would be a happy occurrence if all the Native lands were apportioned and distributed 
on the principle of individual tenure by separate title deed amongst legitimate 
claimants; but I have come to the conclusion, I regret to say, that such an arrangement 
would not at present be generally acceptable to the Natives themselves. 


77. As the object would be so very good, I might have been disposed to advise 
that at least the experiment be made of issuing separate titles, or i ee I ought to 
say that the practice of doing so be renewed, because a good many Kafirs and Fingoes 
do hold their ground by title deeds; but as the cost of extensive land surveying and 
accurate partitioning would be so very heavy, and then after all the people might 
be disinclined to accept them, I don’t think we should be justified in venturing 
upon the trial. ; 


78. Though I have looked for it I have not been able to find anything like a 
clearly expressed desire to hold land on this tenure, and this is somewhat remarkable, 
because the Native usually manifests a keen sense of the advantages of exclusive 
property in movable goods; we must therefore come to the conclusion that we 
must wait for some development of a due appreciation of the value of a separate 
right to ground before we attempt to carry out universal surveys and general distri- 
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bution of allotments in the Territories, and I cannot too strongly urge upon the 
Government the wisdom of watching for the earliest indication of circumstances 
favoring the application of our system, and to take advantage of them for initiatin 
a distinct and universal policy in the working of which every respectable Native will 
be placed in possession of the best and most conclusive evidence thxt the ground on 
which his house stands and the plot that he has ploughed are his own, and that so 
long as he conducts himself with loyalty no one can dispossess him. 


79. This is undoubtedly a very important matter, and one calculated to influence 
our Native relations very much indeed. Let a Native once understand the full import 
of the written words conveying to him his own land ; let him know that the Magistrate 
is ready to protect him in his nights; let him appreciate that it 1s something to lose in 
case of disloyalty, and you have a guarantee for his fidelity such as no other assurance 
can give, and so valuable to us that I should not hesitate to advise that we should at 
once try to secure these benefits for the Natives as well as for ourselves, if I entertained 
any well-grounded hope that they would value them. 


TRIBAL TITLES. 


80. At the same time, I beg to submit to Your Excellency that something should 
be done at once for assuring Native lands to the owners. I think they are entitled to 
something better than the uncertain tenure under which they now hold. I recom- 
mend therefore that a system of what for want of a better term I call Tribal-title, shall 
be adopted ; this should be in the customary form of Deed of Grant from the Crown, 
made in favor of a small Board of Trustees, one of such Trustees being in each case a 
Chief or Headman of some influence: it should be accompanied by a Diagram correctly 
showing the extent and boundaries of the land to which it refers, and it should be 
held for the use and benefit of such tribe or section of tribe as may be entitled to it 
under such trusts and conditions as the Government may fix. 


81. Something of the kind has already been put into practice in the neigh- 
bouring Colony ot Natal. I do not say it has worked there with perfect success ; 
apparently there have been some irregularities, but of a character that we could 
easily avoid ; at any rate the Natal Native Trust and the form of Deed adopted will be 
convenient precedents for us, and I think if they were followed the effect upon the 
Native mind would be reassuring. They have the advantage of being somewhat 
analogous to the Native customs of land tenure, in which the joint and tribal 
ownership is an essential feature, and the status of the Chief as the owner theore- 
tically of the land is not wholly unlike that which would be occupied by the 
Trustees. : 


82. I respectfwly submit that great care must be taken in framing the con- 
ditions of these grants, and the Natives should be required to understand that strict 
obedience to them will be obligatory: foremost among these conditions should be 
the duty of loyalty to the Crown, and there ought to be a distinct provision that 
Rebellion or Sedition will inevitably occasion forfeiture of the ee which the 
offender may have had. 


VESTED INTERESTS. 


83. But all existing mghts should be scrupulously observed, and the Govern- 
ment should consider itself responsible for the filflment of obligations fairly under- 
taken with reference to land before the country was annexed. Missionaries and 
others who had acquired rights are fairly entitled to have those rights protected on 
production of sufficient evidence to establish: them. 


LOCAL SELF-GOVERNMENT. 


84. I have tried to state what my opinion is upon this subject by another 
Resolution, marked D, also annexed to this Report, from which it will be seen that I 
have failed to observe any general desire on the part of the Natives to have the 
management of their own local Municipal affairs, and I have come to the conclusion 
that we must wait till education and civilisation have made greater advances before 
we can hope that they will be prepared themselves to work out the details of any 
general plau that might be devised for regulating and controlling their villages and 
locations. £4 generation or two must elapse before they will imbibe democratic ideas 
and realise that there is such a thing as governing the people by the people. At present 
they are deeply influenced by the aboriginal sentiment that all Government, if not 

arbitrary 
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arbitrary, is at any rate personal, and they look to the Magistrate or to the Missionary 
to manage their municipal business. I am not at liberty therefore to recommend that 
the Magistrates should be relieved of the controlling powers which they now exercise in 
location and village management, and I do not recommend that there should be any 
legislation at present with the object of transferring those functions to the Natives 


themselves. 
TERRITORIAL ADMINISTRATION. 


85. The present is perhaps a suitable time to say something in vindication of a 
vote which f recorded upon another subject, which during its later sessions was 
submitted to the consideration of the Commission, and in respect whereof it was 
resolved to report to Your Excellency in favor of the appointment of a Governor's 
Deputy, with the auxiliary of a Native Council for the Transkeian Dependencies. 
This very important question, on the occasion of its being placed before the Com- 
mission and engaging my attention, awakened a decided feeling of surprise. I 
had not given it either the thought or study demanded by its seriousness. I have 
sought in vain within the four corners of the Governor’s wntten mandate for any words 
showing that His Excellency had committed to us theduty of grappling with it. I 
have called to memory the circumstances already referred to, ehioh transpired in 
Parliament and show the bounds of our authority, and I cannot assure myself that the 
Legislature expected, much less intended, that we should primarily deal with a problem 
_ so peculiarly within its own prerogative. It is true we had been required to “ report 
te the advisability of introducing some system of local self-Government to Native 
erritories,”” but it never occurred to me that the “local self-Government’”’ so alluded 
to was in the nature of a high Executive Government so dominant and extensive as to 
embrace within its sway even the Territorial Administration now recommended. 


86. When that branch of our enquiry was in hand it appeared to me that we were 
dealing with the modest topics of Municipal or Village Government, and when I retrace 
the steps we took I cannot resist the impression that my colleagues followed precisely 
the same track, and allowing for incidental questions bane upon the higher subject 
it really does appear that what we were trying to find out was whether the Natives 
showed any capacity or ambition to become Municipal Commissioners, Members of 
Village or School Boards, Divisional Councillors or officials of other similar institutions. 


87. If I had thought that we were expected to enter upon the domain of politics 
and to deal with the well-known inconveniences caused by the remoteness of the Seat of 
Government from the Frontier, I should not have shrunk, even at the risk of reviving 
the controversies of by-gone days, from entering upon any necessary investigation ; 
this would have involved the necessity of taking the evidence of a class of politicians 
who have not been consulted by us, and I respectfully submit that before the recom- 
mendations to establish this Territorial Administration are adopted, there ought to be 
full enquiry more directly bearing upon that particular subject. I am quite in sympathy 
with those who have so forcibly pointed out to Your Rxoallency that the loyal Kafir 
best values the Government which is accessible, which can be seen, heard, and when 
necessary felt, but before I can commit myself to that kind of legislation which will 
sult his “special circumstances,” I am bound to pause and enquire whether it is not 
within the range of practical politics to organise some other and more comprehensive 
plan which while meeting his wants can also be adapted to the necessities of other loyal 
subjects of Her Majesty the Queen. ; | 


88. But I am not in sympathy with a novel proposition which has been made, and 
which starts from the postulate that our Transkeian subjects do not respect our common 
Colonial Institutions, and therefore recommends that separate and different institutions. 
should be established for their own Government, and I confess I do not see that it is at 
all anomalous that we should attempt to govern the Native territories with “ the same 
undivided administrative machinery ” used in the Government of the Colony. 


89. The fact is those Territories, wisely or unwisely, have already, as: regards one 
part of them, been absolutely annexed to the Colony; as regards the other part, their 
annexation is in progress, and is temporarily delayed for reasons stated, and I cannot 
see how comformably to the spirit and letter of our Constitution it is possible either to 
establish alien institutions for the gratification and government of the inhabitants, or to 
govern them otherwise than by the administrative machinery common to the whole 
Colony. That expedient was tried for some years in that part of the country commonly 
known as British Kaffraria, when its state was very analogous to the present condition 
of the Transkei, and though backed by the influence of British prestige and British 
ovin it failed; the alternative of Annexation was taken, the country came under the 
influence of Colonial Institutions and the ordinary Colonial administrative machinery, 

and then 
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and then followed the very remarkable success and prosperity there which we are now 
witnessing. 

90. It was tried also at the Diamond Fields, and in spite of numerous favoring 
circumstances the experiment failed again. And it is a noticeable fact that in each 
instance High Courts of Justice corresponding to the Recorder’s Court now recom- 
mended for the territories had been established, and though their Benches were filled 
by excellent men, those Courts were not regarded as being as useful and as effective as 
could have been desired, and were superseded without any regret. 


91. It would be far preferable to give the Natives to understand that our respon- 
' sibilities and their welfare make it unavoidable that all the branches and machinery of 
Government should be in our own hands, and though deferring liberally to their wishes, 
often even to their prejudices, as regards matters of detail and form, we cannot sacri- 
fice any one principle of our Executive and Legislative Institutions, which must %n all 
essential points be European. | 


NATIVE COUNCIL. 


92. And I am now to report to Your Excellency that I have found myself unable 
to concur in the recommendation that a Native Council shall be constituted for the 
Territories. 


93. I do not quite understand the nature of the proposed scheme; but so far as I do 
understand it, I am bound to say it does not commend itself to my judgment. If it be 
contemplated that the body shall not exercise any Legislative powers, then it provides 
only for public meetings or for Pitsos. Lf the former, no legislation is required ; such 
assemblies have a recognised value in all well-governed communities, but to be useful 
they must be free from all State interference. The Natives use them constantly. 
When the Commission visited the Transkei we witnessed several large and important 
- gatherings convened for the express purpose of discussing some of the subjects now 

under consideration, and I am not aware that anything transpired to show that they 
required any sort of legislation. Ifthe latter, then guided 1 our experience of Pitsos in 
Basutoland, I am of opinion that it is better the recommendation should not be acted 
upon, for they appear to have done more harm than good. 


94. If it isto have legislative or quasi-legislative functions, I am equally unable 
to accept the proposal ; like that relating to separate Government it will be unconsti- 
tutional, and if it be constituted and proves successful, I am afraid the natural effect 
will be to combine and consolidate needlessly the native element; and if that does not 
establish something like a separate organization, it will afford marked facilities for 
creating political alliances which may be turned to evil account by bad men and 
prove exceedingly dangerous. : 


95. We cannot be too cautious in making these changes and introducing prac- 
tices which they do not understand, and to which neither their history nor their 
traditions furnish any sort of parallel. Rather let us strengthen and improve the 
existing system. At any rate it has the merit of having been accepted by the people, 
and of being so analogous to their own tribal Government, that when the high executive 
and judicial functions passed from the Tribal Chief to the Chief Magistrate the tran- 
sition was hardly perceptible, while the subordinate Magistrates stepped so easily into 
the posts of the Headmen and Councillors that except for the improvement which they 
were instrumental in producing the common people were hardly sensible of any change 
at all. | 


96. Independent of the strong reluctance I feel to being a party to the recom-' 
mendation of radical alterations of policy as well as of administration, towards the 
Natives, I must confess to having formed a very favorable estimate of the peneral 
Administration of Public Affairs in the Transkei by or through the Chief Magis- 
trates. These high functionaries need no testimonial from me. I had the privilege of 
visiting the fields of labor of two of them; I heard their own expositions of their 
policy, I was able to mark its effects upon their coadjutors and upon the population, 
and I came away with the impression that they were faithfully and successfully doin 
their duty. It did not strike me that they desired any organic change of system, and 
submit to Your Excellency that the precept taught by the old aphorism to “let well _. 
alone” has not by any means lost its ancient value. 


PARLIAMENTARY REPRESENTATION. 


97. But when the Commission resolved to consider the question as to the expe- 
diency of conceding the privilege of Nepresentation in our Colonial Parliament to the 


Territories 
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Territories, I felt myself free to vote in favour of the concession. The people are 
British subjects, they share with their fellow subjects many excellent privileges 
including the important one of paying taxes, many of them are superior in wealth and 
intelligence to some of the voters of their own class and colour on this side of the 
Kei, who are already registered voters. Again, the European population in Griqualand 
East and in Tembuland is rapidly increasing, and I can see no reason why they 
should not send their representatives to a Parliament in which are so deeply interested, 
and as at present advised, I should not hesitate to raise those territories to the rank 
of constituencies, and the people to the privileges of the franchise as soon as they 
desire it. | 

98. These are the most prominent points suggested to my mind by the evidence 
collected on the four questions committed to us, on which I have felt it my duty to make 
a Report. There are others that may be regarded as subsidiary on which I have also 
something tosay; but as this is the Report of only one Member of the Commission, and 
I have already extended it to a somewhat inconvenient length, I refrain from prolong- 
ing it, and I lay down my pen with a deep sense of the importance of a subject that I 
have very carefully considered, and with a feeling of regret that I am not better 
qualified to render assistance to Your Excellency in the high and responsible position 
you hold as Governor of the Native Dependencies and Her Majesty’s Chief Repre- 
sentative in South Africa. 


I have the honor to be, 
Sir, 


Your Excellency’s very obedient Servant, 


J. AYLIFF. 


A. 


The Commission having at length accomplished the duty of taking evidence upon the 
four subjects referred to them specially in regard to the Kafir-speaking population of the 
Transkeian native dependencies, now record their final resolutions thereon as to the 
subject :— 

a. To enquire into the Native Laws or Customs which obtain in the Territories annexed to this 
Colony, and’to suggest such a Code of Civil and Criminal Law as may appear suited to the 
futuro condition of those countries. 
They find that there does exist a well-understood, generally accepted aboriginal system, 
known as Kafir law, possessing common features, and prevailing amongst all South African 
tribes, which is undoubtedly efficacious if properly administered to give security to life and 
property, and is withal so interwoven with their ancient tribal organization as to be incapa- 
ble of immediate suppression without the coercion, which for political and other considera- 
tions it would be imprudent to exercise. ‘That law is now practically being administered by — 
most of the European Magistrates in those dependencies as well as by a number of Tembu 
Chiefs and Headmen to whom judicial powers were expressly reserved under formal conven- 
tions made with the Colonial Government. 

It is therefore recommended that the system should be utilized for the government of 
the dependencies referred to, during the subsistence of existing conditions, and to that end 
should be reduced to the form of a written code of regulations, derived from and based upon 
the principles of Kafir law. : 

In the construction of those regulations due regard should always be given to the 
paramount obligations of justice and humanity, and the policy of the Government should be 
to aim at the voluntary surrender for good considerations, by the Chiefs and Headmen 
alluded to, of their judicial powers, and the removal of the said regulations as soon as the 
circumstances of the Natives and the relations of the Colony will allow, so that the depen- 
dencies may, as soon as possiblo in common with the other parts of Her Majesty’s Posses- 
sions in this Colony, be hoe under the operations and influence of Colonial law. 

Provided, however, that the benefits of trial by Jury be secured to the dependencies, 
that they be made subject to the jurisdiction of Circuit Courts, whose procedure shall be 
adapted to their exceptional conditions, and that due provision be made for securing to 
European residents the benefit of Colonial law, and for so regulating proceedings that in 
any suits or prosecutions between Natives and Europeans the position of the defendant shall 
determine whether Colonial or Native law shall be resorted to. 

Further that the ‘Spoor law” providing for collective responsibility shall, so far as 
practicable, be preserved and made applicable to the dependencies. 


[B.] As 
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[B.] 

As to the other duty, viz. : 

b. To enquire into the expediency or otherwise of providing for the Legalization of Native Mar- 
riages which have already taken place, regulating the validity of Native Marriages in the 
future, and declaring or amending the Law relating to the Succession of Property in such 
Cases. 

They find that polygamy and the sale or barter of women (Ukulobola) are regarded as 
necessary incidents of Native marriages, and excepting in the case of those Natives who 
have become Christian converts, are universally practised throughout the Kafir populations. 

The Commission deplore the prevalence of those customs as a great social evil, which 
they would gladly see abolished, but having regard to several weighty political and pruden- 
tial considerations, they are unable to recommend that the suppression of these practices 
should be attempted by force of law. It is upon the religious, moral, and civilizing 
agencies, under the direction of Christian Missionaries, and others at work amongst the 
Natives, we must, for some time to come, mainly depend for the effectual discouragement of 
these objectionable practices. In the meantime it will be neither prudent nor safe for the 
Courts of Justice to altogether refuse to recognise the existence of social institutions which 
are so fruitful of serious disputes and complicated litigation. Matrimonial contentions 
involving important interests constantly arise, and if the matters in dispute cannot be 
brought before a Magistrate for equitable adjustment they will inevitably be referred to the 
decision of the Chiefs. The Commission are therefore of opinion that, for the present, all 
Courts of Justice should be authorised, according to suitable rules, to entertain and 
adjudicate upon questions of contract involved in such disputes arising out of Native 
marriages as may be submitted to them, provided always that there shall not be any personal 
coercion. 

The Commission find that the Natives are warmly attached to their own laws, “ relating 
to the Succession of Property.’’ These have been accepted by the Colonial Legislature as 
suitable to their condition, by means of Act 18, 1864. This measure, however, being defective 
owing to the non-publication of the description of the customs contemplated by Section 5 of 
that Act, it is recommended that the omission be supplied without delay in order to secure a 
distinct declaration of what the law is upon the subject, and that the Act so amended be then 
applied to the dependencies; but so, however, that no such law shall in any wise interfere 
with the right of free testamentary disposition. 
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Then as to the next subject of enquiry, viz.:—‘‘To enquire into the Native Customs 
in the matter of Land Tenure, and to make such suggestions regarding the Tenure of Land 
as may seem best suited to carry out, whero practicable, the policy of this Colony in the 
matter of individual Tenure,” the Commission find that, according to Native Customs, the 
land occupied by a tribe is regarded theoretically as the property of the paramount Chief ; 
in relation to the tribe he is a Trustee holding it for the people who occupy and use it in 
subordination to him, on communistic principles. The history and traditions of the Natives 
have established a deep ang ingrained prejudice in favour of this tenure, and the Commis- 
sion have learned with regrct that the well-intentioned efforts of the Government to extend 
the advantages of individual tenure to Natives located in the Colony proper have not been 
as successful as could have been desired. 

The subject has proved to be embarrassing and difficult, judging from official reports 
and the evidence of highly qualified and trustworthy witnesses, and the Commission are 
unable to recommend that anything like a general system of dividing Native lands and 
securing rights of individuals by separate title deed should be decided on at present for 
Territories. They are of opinion this should be steadily kept in view by the Government, 
with the distinct object of taking advantage of every favouring opportunity at the request 
of the people, or from other encouraging circumstances, to satablish that system, so that at 
the earliest practicable period ‘‘ the Native Customs in the manner of Land Tenure’’ shall 
be superseded by the better system of holding land in the dependencies under individual 
right and by separate title deed. 

Meanwhile, and until events lead to that issue, the Commission recommend that the 
lands in the Territories now occupied by tribes, or sections of tribes, shall by formal title 
deeds, granted by the Crown, be settled and vested in Boards of Trustees, nominated by 
Government— ono of such Trustees in each case being a Chicf or influential Headman—who 
shall hold the came in Trust for the benefit of the peoplo entitled thereto, subject to such 
rules and regulations as Government may fix and determine—always however without 
Prejudicing existing or vested rights. 


[D.] Then 
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[D.] 
Then as to the last subject committed to them, viz. :— 
d. To report upon the advisability of introducing some system of Local Self-Government in Native 
Territories, 

The Commission cannot say that their enquiries have led them to. observe anything like a 
general desire, or indeed any sort of aptitude amongst the Native tribes for the management 
of Local Government or Municipal affairs, as entertained by us. All their national traditions. 
are in favour of the government of the village or kraal by the headman in the same wav 
as the tribe is governed by the Chief, and when these authorities have been removed, there 
has been decidedly manifested a readiness to submit to the personal administration of the 
Magistrate, or the personal influence of the Missionary as the case may be, and often with 
the best results. No specific legislation in the direction of municipal self-government is 
therefore recommended now. It is however suggested that the requirements of villages and. 
Mission communities where the Native element prevails, can at present be supp ied by the 
jurisdiction of the Mugistrate in the one case and of the Mission Station Officers in the 
other. The Village Management Acts of the Colony are adapted for any communities 
showing a healthy desire for popular government in Municipal affairs, and the general. 
Municipal and District Laws of the Colony will meet any cases possibly occurring of greater 
advance and where the people have acquired the superior qualifications afforded by education 


and civilization. 
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NATIVE LAWS AND CUSTOMS COMMISSION. 


MINUTES OF PROCEEDINGS. 
Graham's Town, March 1, 1881. 


PRESENT : 


Sir J. D. Barry, Kt., President ; Rev. James Stewart, M.D.; W. B. Chalmers, Esq. ; 
Jonathan Ayliff, Esq., M.L.A. 


The Members having met in the Library Room of the Eastern Districts Court at 11 
o'clock a.m., Sir J. D. Barry took the chair as President, and opened the proceedings by 
reading the Commission issued by His Excellency fhe Governor, the Right Hon. Sir H. 
B. E. Frere, Bart, &c., &c., nominating Sir J. D. Barry, the Hon. Charles Brownlee, W. B. 
Chal ners, Esq., the Rev. J. Stewart, M.D., and W. E. Stanford, Esq., to be Commissioners 
for enquiring into and reporting upon the native laws or customs which obtain in the 
Territories annexed to this Colony, and to suggest a code of law suited to the future con- 
dition of those countries, and other matters detailed in the Commission. 

The President also read a letter of instructions from the Government, dated 18th 
September, 1880, directing him to convene the Commission; also a letter dated 28th 
September informing him of the appointment of John Noble, Esq., Clerk of the House of 
Assembly, to be Secretary to the Commission. 

By direction of the President, , 

The Secretary read a Commission issued on the 10th February, 1881, under the hand 
and seil of His Excellency the Governor, Sir Hercules George Robinson, G.O.M.G., 
nominating the Hon. Thomas Upington, Q.C., M.L.A., and Jonathan Ayliff, Esq., M.L.A., 
to he members of the before mentioned Commission. 

The Secretary also read a letter, dated October 22nd, 1880, received by him from the 
Under Secretary for Native Affairs, forwarding a copy of a memorial from the Wesleyan 
Missionaries resident in the district of Queen’s Town, on the subject of title to mission and 
other properties in Kafirland, which Government directed to be referred to the Commission 
as the m«morial contained valuable suggestions bearing on Native Affairs. (Vide Appendix 
F., page 378). 

Tho ee further read letter received from Mr. C. 8. Orpen of Smithfied, O.F.S., 
dated 9th December, 1880, enclosing papers and correspondence for consideration in connec- 
tion with the investigations of the Commission regarding Native Laws and Customs. 

The Secretary, by direction of the President, laid before the Commission the following 
books and papers :— 

Proelamations of Laws and Regulations for Native Territories annexed and adjacent to 
une Colony of the Cape of Good Hope. 

Colonel M.clean’s Compendium of Native Laws and Customs. - 

Treaties with Native Chieftains beyond the Colony from 1803 to 1854. 

Report and Proceedings of Commission on Native Affairs, Cape of Good Hope, 1864. 

Cyorresp on lence on Removal and Supervision of Native Tribes beyond the Border, 
1865. 

Report of Select Committee of Legislative Council on Kaffrarian Accounts, 1865. 

Report of Select Committee of Legislative Council on Native Question, 1869. 

Corresp»ndence on Arrangements under which Fingo Exodus was carried out, 1867. 

Report of the Commission on Laws and Customs of the Basutos, 1873. 

Report of Committee of Houss of Assembly on Basutoland Regulations, 1872. 

Regulations proposed by Sir P. E. Wodehouse fur Government of Basutos, 1868. 

Select Committee of House of Assembly on Native Affairs, 1873. 

Blue-Books (including Reports of Magistrates) on Native Affairs, from 1873 to 1879. 

Correspondence respecting Settlement of the Country between the Bashee and the 
Western Border of Natal, 1862. 

Correspou1.nce in relation to the Occupation of Nomansland by Captain Adam Kok 
and the Griquas, 1861. 

Report on the Transkeian Territory, 1861. 

Report by S. Probart, Esq.. Spacial Commissioner on Tembuland, 1876. 

Propo39.1 Liws and Regulations for the Government of Tembuland and Bomvanaland, 
188). 

Propo3e1 Laws and Regulations for tho Governmont of Gcalekaland. 

R2zulitious for Grant of Titles to Nitives unter Native Locations Act, 1879. 

Mr. J. M. Orpen’s Pamphlet on Prinziptes of Native Government, and Petition of the 
Basuto Tribs, 1830. 

R35 ort of S2lect Committes of Ho13) of Aszombly o2 Missionary Institutions, 1872. 
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Papers in relation to the Condition and Treatment of the Native Inhabitants of South 
Africa, presented to the Imperial Parliament in 1836. 
Report and Proceedings of Select Committee of House of Commons on Aborigines in 
British Settlements, 1837. 
Report of Select Committee of House of Commons on Kafir Tribes, 1852. 
Natal—Report and Evidence of Commission on Native Affairs, 1852 to 1853. 
. Instructions to Administrators of Native Law from 1849 to 1872. 
- Select Committee on subject of Polygamy. 
3 Papers and Memorandum relating to Native Affairs, 1875. 
- Statute Law relating to Native Administration. 
. Code of Native Law Administered, 1876 to 1878. 
New Zealand—Papers on Native Affairs, viz. :— 
Native Land Acts— 
Native Land Act, 1873. 
Native Land Amendment Act, 1874. 
Native Land Act Amendment Act, 1877. 
Native Land Act, 1873, Amendment Act, 1878. 
Native Land Act Amendment Act, 1878. 
Native Land Court Act, 1880. 
Native Land Purchasers for the Crown— 
The Government Native Land Purchases Act, 1877. 
The Government Native Land Amendment Act, 1878. 
Maori Real Estate Management — 
Maori Real Estate Management Act, 1867. 
Mauri Real Estate Management Amendment Act, 1877. 
Maori Representation— 
The Maori Representation Act, 1867. 
The Maori Representation Act Amendment Act and Continuanco Act, 1872. 
The Maori Representation Acts Continuance A.+, 1876. 
Native Schools— 
The Native Schools Act, 1867. 
The Native Schools Amendment Act, 1871. 
The Native Schools Sites, 1880. 
Marriage— 
The [{Talf-caste Disability Removal Act, 1860. 
Native Circuit Courts— 
The Native Circuit Courts Act, 1858. 
The Native Circuit Courts Amendment Act, 1862. 
The Intestate Native Succession Act, 1876. 
Native Lands Frauds Prevention— 
Native Lands Frauds Prevention Act, 1770. 
Native Lands Frauds Prevention Act Amendment Act, 1873. 
The Native Lands Act, 1865— 
The Native Lands Act Amendment Act, 1868. 
The Native Lands Act, 1869. 
The Native Lands Act Amendment Act, 1870. 
‘Native Reserves— 
The New Zealand Native Reserves Act, 1856. 
The New Zealand Native Reserves Act Amendwnent Act, 1858. 
The Native Reserves Act, 1862. 
Native Licensing Act, 1878— 
The Outlying District Sale of Spirits Act, 1870. 
The Native Rights Act, 1865. 
Native Affairs, South Island. 
Treaty of Waitangi, 18-40. 
Fiji—Native Administration and Taxation, by Sir A. Gordon. 
Canadian Statutes—Laws respecting Indians. 
- Treaties of Canada with the Indians of Manitoba and the North-West 
Territories. 
Indian Penal Code (Maine’s). 
s re »,  (Lewis’ Manual). 
,, Code of Criminal Procedure (Curries’). 
,, Code of Civil Procedure. 
»,  Hvidence Act. 
Sir J. Phear’s Aryan Village in India and Ceylon. 
Hunter's Orissa—Annals of Rural Bengal. 
Caird’s Report on Condition of India, 1880. 
Systems of Land Tenure in Various Countries (Cobden Club Papers). 
The Secretary read a letter of date 11th February, which he had received from the 
Acting Under Colonial Secretary, intimating the amount of allowances to be granted to official 
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and non-official members of the Commission, and also the payments for official witnesses 
whose evidence the Commission might desire, and whose attendance Government might 
sanction. 

Resolved,—That the Government be requested to sanction the payment of reasonable 
expenses of such non-official witnesses as the Commission may consider it necessary to 
summon from a distance, and that all such payments as the Commission may deem proper 
to be incurred shall be approved under the certificate of the Secretary. 

It was further resolved,—That the Government be requested to authorise the same 
personal and travelling allowances to the Secretary of tho Commission as already 
sanctioned for official members, and also to authorise the necessary expenses to be incurred 
to secure for the Commission the services of a shorthand-writer and also if necessary an 
interpreter. 

e President then informed the Commission that in accordance with the letter of 
instructions addressed to him by the Government in September last, he had placed himself 
in communication with the other members, and had convened a meeting for the 17th day of 
December, 1880; but in consequence of the disturbed state of the Native Territories, which 
rendered it impossible for the Commission to proceed with its enquiry into the important 
and extensive matters referred to them, he had deemed it advisable to postpone the first 
meeting until the present time. 

Mr. Ayliff suggested that some rules should be adopted by the Commission to regulate 
its proceedings. 

It was resolved,—That in taking the evidence of witnesses on the several subjects reforred 
to the Commission for enquiry and report, the examination in chief be carried on by the 
President, and that each member in rotation be called upon to follow up the same; and 
that the President be authorised to limit the examination as far as possible to one subject 
at a time and to decide all questions of order. | 

It was further resolved,—That the Secretary, with the assistance of the Rev. Dr. 
Stewart and Mr. Chalmers, prepare an epitome of the native laws and customs of the Kafirs 
as set forth in Colonel Maclean’s Compendium of the Native Laws and Customs, and also 
of the laws and customs of the Basutos as sot forth in the Report of Government Commission 
of 1872, and that printed copies of the same be forwarded as carly as possible to all 
members of the Commission. 

It was also resolved,—That for the information of the Commission, an epitome of tho 
Statute Laws of the Colony specially relating to natives, and more particularly an abstract 
of the laws relating to inheritance and succession of property, native marriages and land 
tenure, be prepared, and the President and Mr. Ayliff agreed to draft the same. 

Further resolved,—That an abstract of the native laws administered in Natal be 
printed for the information of members, and that application be made to the Government of 
the Orange Free State for copies of the laws applying to natives; also to the Governments 
of New Zealand and of Fiji for the fullest information relating to the administration of 
native affairs in those countries. 


Wednesday, 2nd March, 1881. 


PRESENT : 
Sir J. D. Barry, Kt.; W. B. Chalmers, Esq. ; Rev. J. Stewart, M.D.; J. Ayliff, Esq. 


Resolved,—That at the next meeting of the Commissiun, each member be prepared tu 
submit questions to be embodied in a Circular with a view to elicit information from persons 
in various parts of the Colony, on the several subjects of enquiry referred to the 
Commission. 

Resolved,—That the Secretary lay before the Commission .at its next meeting, the 
apers relating to the Aborigines of the Cape of Good Hope printed by the Imperial 
arliament. 

The President read the following draft preliminary report, which was adopted and 

ordered to be forwarded to Government: And the Commission adjourned. 


To His Excellency Sir Hercules George R. Robinson, G.C.M.G., Governor of the Colony 
of the Cape of Good Hope, and Her Majesty’s High Commissioner. 

The undersigned Commissioners, appointed by the Commission issued on the 15th 
September, 1880, by His Excelency the Right Honourable Sir H. B. i. Frere, Bart., &c., 
and the Supplementary Commission of Your Excellency, bearing date the 10th day of 
February, 1881, to enquire into the Native Laws and Customs which obtain in the native 
territories annexed to the Colony, and to suggest a code of law suited to the future condition 
of those countries, and other matters detailed in the aforesaid Commission, have most 
respectfully to present the following preliminary report. 

In accordance with the letter of instructions issued by the Government in September 
last, the President placed himself in communication with the several members of the Cum- 
mission, and convened a meeting for the 17th day of December, 1880 ; but in consequence of 
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the disturbed state of the country and especially of portions of the native territories beyond 
the Colony, it was considered inexypedient for the Commission to proceed with its enquiry 
into the important and extensive subjects referred to it, and the first meeting was therefore 
postponed until tho first day of March, 1881. 

The Commission having met and agreed upon the course of procedure tuo be folluwed, 
and made other preliminary arrangoments necessary for the proper discharge of its functions, 
has now resolved—owing to the continued unsettled state of the country, which prevents 
some members from giving their attendance,—to suspend its sittings until immediately after 
the close of the ensuing session of Parliament, when it is hoped the Commission will be 
able to prosecute its labours to a satisfactory conclusion. 


Monday, 5th September, 1881. 


Pursuant to Circular issued by direction of the President, the Commission met this day, 
in the Library of the Eastern Districts Court Room, at Graham’s Town. 


PRESENT : 
Sir J. D. Barry, Kt., President; W. E. Stanford, Esq.; J. Ayliff, Esq., M.L.A.; 
Dr. W. B. Berry. 

The Secretary read a Commission issued by His Excellency Sir H. G. R. Rebinson, 
bearing date the 22nd day of August, appointing. William Bisset Berry, Esy., M.D., to be 
an additional member of the Commission. 

The Sccretary also read a letter from the Under Colonial Secretary, dated 15th March, 
1881, sanctioning payment of the expenses, for which the Commission requested authority, 
in accordance with resolutions agreed to at the mccting of the Ist March last. 

The Secretary further read a letter from the Under Secretary for Native Affairs, 
forwarding Treasury Draft for £1,000 to meet the expenses of the Commission. 

The Secretary read letter from Mr. C. Brownlee of date 2nd August, and also one of 
date 30th August, informing the President that he was unable to attend this meeting, but 
hoped to be present. at a subsequent one, and forwarding a paper on the several subjects 
referred to the Commission (ride Appendix B.) 

The Secretary submitted printed abstract of Colonial Laws affecting Natives * and 
Abstract of Kafir Laws and Customs, Basuto Laws and Customs, and Natal Native Law 
Code,t together with papers relating to the Kafir tribes, presented to tho Imperial Parlia- 
ment from 1835 to 1852, and papers relating to Native Administration in New Zealand, 
Fiji and Ceylon, also the laws of the Orange Free State. 

On the motion of Dr. Berry, it was resolved that the thanks of the Commission be given 
to the gentlemen who compiled the printed abstract of Colonial Laws affecting Natives, and 
the summaries of Native Laws and Customs. 

Mr. Stanford handed in a letter from the Bishop of St. John’s, dated Umtata, 24th 
August, covering a copy of the ‘Constitutions of the Diocese,’ containing proposed regu- 
lations for native villages and offering to enter further into detail, if if were wished, 
haa epee the principles on which the present village or ‘‘kraal” system might be 

eveloped. 

Dr. Berry handed in copy of the regulations for the management of the native location 
at Lesseyton, in the division of Queen’s Town ; also copy of the report of the Committee of 
the Kaffrarian Vigilance Committee on Native Affairs, in 1878. 

The Secretary submitted copy of Rules and Regulations for management of locations 
in the Division of Stockenstrom; also copy of the Ceylon Ordinance No. 26 of 1871, on 
Village Management; and memorandum of Sir B. rere on ‘‘ Existing Judicial and Political 
divisions of Kafirland.”’ 

The President submitted minutes of examination of the ex-Zulu King, Cetywayo, in 
regard to the native laws and customs of the Zulus, taken at Oude Molen, near Cape Town 
on the 6th and 7th July, 1881. (J%de Minutes of Evidence, page 517). 

The President also submitted a letter addressed to him by the Town Clerk of Graham’s 
Town, on behalf of the Mayor, placing the Town Hall at the disposal of the Commission for 
its sittings ; and it was resolved that the thanks of the Commission be conveyed to the 
Mayor with an intimation that, if found to be necessary, the Commission will avail itself of 
the accommodation offered. 

On the motion of Dr. Berry, it was resolved that the Surveyor-General be requested to 
furnish the Commission, as early as possible, with a return shewing the number of village 
land lots surveyed and titles issued, the number taken up, and the number unclaimed or 
cancelled, at the locations of Oxkraal and Kamastone, Heald Town and other Native 
Locations where the system of individual tenure has been brought into operation; also the 
amount paid by title-holders for the same, and the amount still owing, together with a 
report as to the causes which have hindered the carrying out of the system of individual 
land tenure. 

The Commission then proceeded to the consideration of the questions to be embodied in 
n Circular to be issued, with the view of cliciting cpinicns on the several subjects referred 
to the Commission for enquiry and report. 
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Tuesday, 6th September, 1881. 


PRESENT : 

Sir J. D. Barry; W. E. Stanford, Esq.; J. Ayliff, Esq., M.L.A.; Dr. W. B. Berry. 

Commission in deliberation. 

Resolved,—That the questions adopted for the general Circular to be issued by the Com- 
mission be forthwith printed. (Vide Appendices p. 263). : 

Resolved,—That the Chief Magistrate of Tembuland be requested to furnish the Commis- 
sion with copies of Circulars issued by him relating to spoor-law, book-debts, sale of liquors, 
and any other matters relating to the administration of justice, criminal or civil, in 
Tembuland. 

Resolved,—That Sir T. Shepstone, G.C.M.G., be requested to attend the meeting of 
tho Commission to-morrow, for the purpose of giving evidence. 


Wednesday, Tth September, 1881. 


PRESENT : 
Sir J. D. Barry; W. E. Stanford, Esq.; J. Ayliff, Esq., M.L.A.; Dr. W. B. Berry. 
Dr. Berry submitted questions to be sent by Circular to the Inspectors and Superin- 
dents of Native Locations. (Vide Appendices, p. 325). 
Mr. Stanford submitted questions for Citcular to be addressed to the Chief Magistrates 


and Magistrates of the various districts in the territories annexed to the Colony. (Vide 
Appendices, p. 323). 


Resolved,—That the Circulars and questions be adopted, and that the same be printed. 
Sir Theophilus Shepstone, K.C.M.G., was then called in and examined. 


Thursday, 8th September, 1881. 


PRESENT: 
Sir J. D. Barry; W. E. Stanford, Esq.; J. Ayliff, Esq., M.L.A.; Dr. W. B. Berry. 
Sir Theophilus Shepstone, K.C.M.G., further examined. . 
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Friday, 9th September, 1881. 


PRESENT : , 
Sir J. D. Barry; W. E. Stanford, Esq.; J. Ayliff, Esq., M.L.A.; Dr. W. B. Berry. 


Sir Theophilus Shepstone, K.C.M.G., further examined. 


Saturday, 10th September, 1881. 


PRESENT : | 3 
Sir. J. D. Barry; W. E. Stanford, Esq.; J. Ayliff, Esq., M.L.A.; Dr. W. B. Berry. 


Sir Theophilus Shepstone, K.0.M.G., further examined. 


Monday, 12th September, 1881. 


PRESENT : 
Sir J. D. Barry; W. E. Stanford, Esq.; Hon. T. Upington; J. Ayliff, Esy.. M.L.A.; Dr. 
W. B. Berry. 


The President submitted letter dated 7th September from the Under Colonial Secretary, 
acquainting him that His Excellency the Governor had issued a Commission appointing 
Emile Samuel Rolland, Esq., M.A., to be an additional member of the Commission. 

The President suggested that it was desirable to frame a criminal code, for all Native 
‘Territories and Dependencies of the Cape Colony, defining the nature of offences with 


penalties thereto attached, aud the form of procedure, and that a Committee be appointed 
to draft such a code. 


Commission in deliberation. 
Resolved,—That the further consideration of the drafting of © criminal code be 
oned. 


ane further examination of Sir Theophilus Shepstone, K.C.M.G., was then proceeded 
wi 
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Tuesday, 13th September, 1881. 


PRESENT : 
Sir J. D. Barry; W. E Stanford, Esq.; Hon. T. Upington, J. Ayliff, Esq., M.L.A. 
Sir Theophilus Shepstone, K.C.M.G., further examined. 
Dashe, a Gaika Kafir, examined. 


Wednesdny, 14th September, 1881. 


PRESENT : 
Sir J. D. Barry; Rev. Dr. Stewart; W. E. Stanford, Esq.; J. Ayliff, Esq., M.L.A.; Hon: 
IT. Upington. 
Toto, Tshuka, Metu, Ngquaba and Zonke, Kafirs of the Gaika tribe, under examination. 


Thursday, 15th September, 1881. 


PRESENT: 
Sir J. D. Barry ; Hon. T. Upington; J. Ayliff; Rev. Dr. Stewart; W. E. Stanford, Esq. 
The examination of Toto, Metu, Ngquaba, and Dashe and Zonke, continued. 


Friday, 16th September, 1881. 


PRESENT : 
Sir J. D. Barry; Rev. Dr. Stewart; W. E. Stanford, Esq.; Hon. T. Upington, J. Ayliff, 
Esq., M.A. 

On the motion of the Hon. T. Upington, . 

It was resolved that the Commission at the conclusion of its sittings at Graham’s Town, 
proceed to Tembuland and the Transkeian Territories, by such route as nfay hereafter be 
deemed expedient, taking such evidence as may be deemed necessary, throughow such route. 

Rev. Hlijah Makiwane, native missionary, Macfarlane station, district of King William’s 
Town, examined. ; 

Sahl Pambani Mzimba, Native Missionary, Lovedale, district of Victoria East, 
examined, 7 


Saturday, 17th September, 1881. 


PRESENT : 
Reve Dr. Stewart (in chair); Hon. T. Upington; W. E. Stanford, Esq,; J. Ayliff, 
Esq., M.L.A. . 


The examination of Toto, Tshuka, Metu, Ngquaba, and Zonke, continued. 


Monday, 19th September, 1881. 


PRESENT : ) 
Sir J. D. Barry; W. E. Stanford, Esq. ; Rev. Dr. Stewart; J. Ayliff, Esq. 
The examination of Toto, Tshuka, Metu, Ngquaba, and Zouke, concluded. 


Tuesday, 20th September, 1881. 


PRESENT : 
Sir J. D. Barry ; W. E. Stanford, Esq.; J. Ayliff, Esq. 

Read lecter from James J. Baines, superintendent Native Locations, Bathurst, W., in 
reply to Circular ; also letter from Rev. H. H. Dugmore, Queenstown. 

8. Barrett, Inspector Native Locations, Lower Albany, examined. 

Resolved, on the motion of Mr. Stanford, seconded by Mr. J. Ayliff,—Thata letter be 
written by the Secretary to Sir Theophilus Shepstone, K.C.M.G., acknowledging, on behalf 
of the Commission, the valuable and interesting evidence which he has afforded, it ré- 
garding the important questions upon which he has been examined. 
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Wednesday, 21st September, 1881. 


PRESENT : 
Sir J. D. Barry; W. E. Stanford, Esq.; J. Ayliff, Esq.; E. S. Rolland, Esq. 

Mr. Rolland tia a a Commission issued on the 31st August last, under the hand and 
seal of His Excellency the Governor, Sir H. Robinson, G.C.M.G., appointing him to be a 
Member of the Commissien. 

The Secretary read letter from Mr. H. Sprigg, Inspector of Native Location, No. 5, King 
William’s Town, in reply tu Circular ; also letter from Mr. J. Philip, Kimberley, containing 
enclosures regarding certain native customs to be enquired into. 

The Rev. J. A. Chalmers, Minister of the Presbyterian Church, Graham’s Town, was 
then examined. 


Thursday, 22nd September, 1881. 


ESENT : 


PR ae 
Sir J. D. Barry; W. F. Stanford, Esq.; J. Ayliff, Esq.; E. 8. Rolland. 


The Secretary read letter from Mr. J. C. Pinkerton, Inspector of Locations, Gwatyu, in 
reply to Circular. 
The Rev. J. A. Chalmers further examined. 


Friday, 23rd September, 1881. 


PRESENT : 
Sir J. D. Barry; W. F. Stanford, Esq. ; J. Ayliff, Esq.; E. 8. Rolland, Esq. 
Rev. J. A. Chalmers examined. 
Hon. George Wood, M.L.C., examined. 
Rev. W. H. Turpin, Minister of St. Philip’s Mission, Grabam’s Town, examined. 


Saturday, 24th September, 1881. 


PRESENT : 
Sir J. D. Barry; W. E. Stanford, Esq.; J. Ayliff, Esq. 


Rev. J. A. Chalmers examined. 
Resolved,— That the Commission adjourn, and meet at Fort Peddie on Tuesday, 27th inst. 


Tuesday, 27th September, 1881. 


PRESENT : 
Sir J. D. Barry, W. E, Stanford, Esq., E. 8. Rolland, Eeq. 


The Commission met in the Resident istrate’s Court-room, Fort Peddie, at 10 a.m. 
Kaulela, Pahla, John Jonkweni, D. Jonkweni, Liwana, Jonkweni, David Matomela, 

John Gwekazi, and Nyaniso, Fingo headmen, resident in the Fort Peddie district, examined. 
The Commission rose at 5 p.m., and adjourned to meet at King William’s Town. 


Thursday, 29th September, 1881. 


PRESENT : 
Sir J. D. Barry, W. E. Stanford, Esq., E. 8. Rolland, Esq. 
The Commission met in the Court-house at King William’s Town, at 11 a.m. 
The Secretary submitted letter, dated 23rd September, from Cupt. Blyth, C.M.G., 
Chief Magistrate, Transkei, in reply to Circular issued to Magistrates. 
The Secretary also submitted the following replies to Circulars issued to Inspectors of 
Native Locations, viz.:— 
j From H. T. Elliott, Inspector of Locations, Stockenstrom ; 
From R. Shaw, Inspector of Locations, Alexandria ; 
From W. Nicolson, Inspector of Locations, Salem ; 
From Charles Lloyd, Inspector of Locations, Keilu, East London Division ; and 
From John Mark, Acting Inspector of Locations, Kei Road. 


Mr. R. J. Dick, Special Magistrate, Tamacha Post, examined. . 
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Friday, 30th September, 1881. 


PRESENT : 
Sir J. D. Barry, W. E. Stanford, Esq., J. Ayliff, Esq., E. 8. Rolland, Esq. 
The Secretary submits letter from Mr. Dorrington, Inspector of Locations, District No. 
- 1, King William’s Town, in reply to Circular. 
Mr. R. J. Dick further examined. 
Mr. E. A. Judge, Civil Commissioner of Worcester, examined. 


Saturday, 1st October, 1881. 


PRESENT : 
Sir J. D. Barry, W. E. Stanford, Esq., J. Ayliff, Esq., E. S. Rolland, Esq. 
Mr. Fielding, Special Magistrate, Middle Drift, examined. 
Rev. Mr. Birt, of Peelton, Congregational Church, in connection with the London 
Missionary Society, examined. 
The Secretary submitted letter from Mr. C. J. Levy, Southeyville, in reply to Circular 
issued to Magistrates. 


Monday, 3rd October, 1881. 


PRESENT : 
Sir J. D. Barry, W. E. Stanford, Esq., J Ayliff, Esq., E. 8. Rolland, Esq. 


Mr. E. A. Judge further examined. 
Rev. Bryce Ross, of the Perie Mission Station, examined. 


Tuesday, 4th October, 1881. 


PRESENT : 
Sir J. D. Barry, W. E. Stanford, Esq., J. Ayliff, Esq., E. 8. Rolland, Esq. 


Rev. Charles Taberer, of St. Mathew’s Industrial Institution, Keiskama Hoek, 
- examined. 

Mr. J. Simpson, Special Magistrate, Keiskama Hoek, examined. 

The chief Kama, and councillors of the Amagqunukwebi tribe, examined. 


Wednesday, 5th October, 1881. 


PRESENT : | 
Sir J. D. Barry, W. E. Stanford, Esq., E. 8. Rolland, Esq. 


Rev. A. Kropf, Superintendent of the Berlin Mission Society, examined. 
Lt.-Col. F. Schermbrucker examined. 
Mr. E. J. Byrne examined. 


Thursday, Oth October, 1881. 


PRESENT : 
Sir J. D. Barry. W. FE. Stanford, Esq., FE. 8. Rolland, Esq. 


The Sverctary submitted letter from Capt. Blyth, C.M.G., Chief Magistrate, Transkei, 
enclosing replies to the general Circular issued by the Conunissivn. 

Also letter from W. G. Cumming, Resident Magistrate, Xalanga, enclosing replies to 
Circular addressed to Magistrates. 

Also letter from Frank N. N. Streatfield, Willowvale, replying to Circular addressed to 
Magistrates. 
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Also letter from B. Holland, Fort Beaufort, in reply to general Circular; and letters 
from the Hon. J. W. Akerman, Speaker of the Legislative Council of Natal, and from the 
Rev. J. Turnbull, Grey Town, Natal, in reply to general Circular. . 

The Secretary further submitted letters from Mr. J. N. Lock, Inspector Native Locations, 
Bathurst East, and from Mr. A. Kropf, Inspector Native Locations, Stutterheim, in reply to 
Circular relating to Native Locations. 

Mr. E. A. Judge further examined. 

Rev. Mr. Birt further examined. 

Mr. R. J. Dick further examined. 

Mr. Nathaniel Umhala examined. 

Mr. W. B. Chalmers, Civil Commissioner of King William’s Town, examined. 
ga ca the Commission adjourn and meet at Cathcart on Monday, 10th 
instant. 


Wednesday, 12th October, 1881. 


2 PRESENT : a 
W. E. Stanford, Eeq., E. 8. Rolland, Esq., Dr. W. B. Berry. 

The Commission met in the Divisional Council office, Queen’s Town. 

Resolved,—That Mr. Stanford be‘Acting ‘President... _ | 

The Acting President reported that only two members of the Commission were able to 
attend at Cathcart on Monday and Tuesday, but that these members,had examined W. R. D. 
Fynn, Esq., J. Tweedie, Esq., and J. Liefeldt, Esq., and notes of the evidence given were 
recorded by Mr. Ensor, the shorthand-writer. _ 

Resolved,—That the evidence recorded as piven by Messrs. Fynn, Tweedie, and Liefeldt 
form part of the proceedings of the Commission. 

he Secretary submitted the following replies received in answer {o the Circular issued 

to Chief Magistrates of Districts, viz.: | | 

From Major Elliot, Chief Magistrate, Tembuland; from A. H. Stanford, Esq., 
Umtata ; from W. C. Blenkins, Mount Frere. 

Also the following replies to the general Circular issued by the Commission, viz.: 

From Major Elliot, Umtata; from Rev. Richard Ross, ere par Transkei ; 
from A. T. Windham, Esq., Judge of the Native Court, Natal; from W. Mac- 
farlane, Esq, Pietermaritzturg, Netal; and Sir Henry Conner, Chief Justice 
of Natal. 


Also the following replies to Circulars issued to Superintendents and Inspectors of 
Locations, viz.: ; 

From G. W. Morris, Aliwal North; C. N: Barker, Woolridge, Peddie; :G.' C. 
Stewart, King William’s Town district; John Ebine, Cradock; W. Hartly, 
Fort Jackson, East London ; J. Cowie, Mooi Plaats, Komgha; Geo. M. King, 
Bedford. | . 

The Secretary further submitted letter from the Assistant Commissioner of Crown 
Lands and Public Works, enclosing for the information of the Commission returns of Native 
Titles issued from the Surveyor-General’s Office, return of surveys made between 18353 and 
1881 in connection with Individual Tenure, shewing the lots surveyed, number of titles 
issued and cancelled, cost of survey and other details; also, Reports on the Individual 
Tenure system. (Vide Appendix F., p. 366). 


Friday, 14th October, 1881. 


PRESENT : . a 
W. E. Stanford, Esq., E. 8. Rolland, Esq., Dr. W. B. Berry. 


The Secretary submitted letter from Mr. Liefeldt, Resident Magistrate, Matatiele, 
Griqualand East, in reply to Circular issued to Magistrates of Districts. 

The Acting President reported that two members of the Commission had visited 
Kamastone Location, in the Division of Queen’s Town, on the 13th and 14th inst., and had 
met Zulu, Xayimpi, Pombani, Magatyana, Samuel Sokaba, James Matshoba, Jacob Pateni, 
and Klaas Dondola, and other headlmen and people of the Fingoes, residing on the Kama- 
stone and Oxkraal locations. The members had also examined the Rev. E. J. Barrett, 
Wesleyan. Minister at: Kamastone, and notes of the proceedings were’ taken by thg short- 
hand-writer. ave 
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Resolved,—That the notes of evidence taken at Kamastone on the 13th and 14th 
instant, form part of the proceedings of the Commission. 

The Secretary submitted replies received from Mr. Jeffrey, Superintendent of the Kama- 
stone and Oxkraal Locations, (1) in answer to the general Circular; and (2) in answer to 
Circular issued to Superintendents of Natives. 


Queen's Town, Monday, 17th October, 1881. 


PRESENT : | 
Sir J. D. Barry, J. Ayliff, Esq., E. 8. Rolland, Esq., Dr. W. B. Berry. 

The Secretary submitted letter from A. McDiarmid, Superintendent of Natives, Glen 
Grey, in reply to Circular issued to Inspectors of Locations ; also letter from Rev. G. Brown, 
M.I.A., St. Mungo’s, Alice, in reply to general Circular ; and letter from J. M. Orpen, Esgq., 
Governor’s Agent in Basutoland, enclosing narrative of a survivor of the Amangwane Tribe, 
respecting the incursions of the Fetcani tribe. : 

The President submitted letter addressed to him by the Rev. A. Kropf, sen., Stutter- 
heim, on the subject of native customs. (Vide Appendix c., p. 258). 

Rey. J. P. Bertram examined. 

Mr. W. ©. Bouwer examined. 


Queen's Town, Tuesday, 18th October, 1881, 


PRESENT : 
Sir J. D. Barry, J. Ayliff, Esq., E. 8. Rolland, Esq., Dr. W. B. Berry. 


The Secretary submitted letter from R. Tillard, Esq., Graham’s Town, in reply to 
Circular on the question of Land Tenure ; also letter from W. Brownlee, Resident Magistrate 
of Qumbu, in reply to Circular; also, from J. W. Connor, Resident Magistrate of Elliot- 
dale, Tembuland, in reply to circular; and a letter from F. R. Thompson, Inspector of 


Native Locations, Barkly District, in reply to Circular issued to Inspectors of Native 
Locations. 


Mr. E. C. Bell examined. 


The Commission then adjourned to hold its next sitting at Lady Frere, in the district 
of Glen Grey. 


Wednesday, 16th October, 1881. 


The Commission met at Lady Frere, Glen Grey District. 
PRESENT : 
Sir J. D. Barry, W. E. Stanford, Esq., J. Ayliff, Esq., E. S. Rolland, Esq. 
Mr. H. ©. Driver, Resident Magistrate, examined. 


Rev. Ebenezer Joseph Warner, Wesleyan minister, Mount Arthur, examined. 
Mr. Petrus Mahonga and Sam Mepeta or Sigenu, headman, examined. 


Thursday, 20th October, 1881. 


The Commission met in the Residency, Southeyville, Emigrant Tembuland. 
PRESENT : 
Sir J. D. Barry, W. E. Stanford, Esq., J. Ayliff, Esq., E. 8. Rolland, Esq. 


Mr. C. J. Levey, Resident Magistrate of Southoyville, examined. 
Mankai, Renga, Tembu headman, examined. 


Friday, 21st October, 1881. 


The Commission met at Confinvaba, trading station, Emigrant Tembuland. 
PRESENT : 
Sir J. D. Barry, W. E. Stanford, Esq., J. Ayliff, Esq., E. 8. Rolland, Esq. 
The Venerable Archdeacon H. T. Waters, of St. Mark’s Mission Station, examined. 


Xill 


Matanzima and Darala, Tembu chiefs, examined. 


Mr. R. Stanford, Magistrate of the St. Mark’s District, examined. 
Mr. Duke, trader, Confinvaba, examined. 


The Commission then adjourned to Tsomo Post. 
Rev. H. Warner, Wesleyan Missionary, Tsomo Mission, examined. 


Monday, 24th October, 1881. 


The Commission met at the Resident Magistrate’s Office, Engcobo. 
PRESENT : 
Sir J. D. Barry, W. E. Stanford, Esq., J. Ayliff, Esq., E. 8. Rolland, Esq. 
W. G. Cumming, Resident Magistrate at Xalanga, examined. 
Rev. W. T. Green, Missionary, All Saints’ Mission Church, examined. 
Umguhlwa (Hala chief), Mangele, Sandili, Vena, Sigido, Sitongo, Ngungana, 
(Amaqwati chiefs\, and Mendela (Fingo headman), and others, examined. le 
The Commission adjourned to meet at Umtata. 


Wednesday, 26th October, 1881. 


The Commission met in the Public Buildings, Umtata. 


PRESENT : 
Sir J. D. Barry, W. E. Stanford, Esq,, J. Ayliff, Esq., E. S. Rolland, Esq. 


The Secretary submitted reply from Mr. A. R. Welsh, Resident Magistrate of Tsolo 
District, to the general Circular ; also replies from Col. J. H. Bowker and the Rev. Mr. 
Barret, Kamastone; and reply from Mr. Barret, Inspector of Native Location, Albany, to 
Circular issued to Inspectors of Locations. 

Mr. Stanford moved: That the rule of procedure in the examination of witnesses, be 
suspended in so far as regards the rotation of examiners, and that each member in succession 
iced the examination, any member being at liberty to interpose with such question as he 
may desire. 


Motion put and the Commission divided :— 


AYES. NOES. 
Mr. Stanford, Mr. Ayliff, 
Mr. Rolland, Sir J. D. Barry. 


The votes being equal, the President gave his casting vote against the motion. 


The Rev. William Sigenu, Native Missionary, of the Rode Station, Pondoland, 
examined. 


The Right Rey. Dr. H. Calloway, Bishop of St. John’s, examined. 


Thursday, 27th October, 1881. 


PRESENT : | 
Sir J. D. Barry, W. E. Stanford, Esq., J. Ayliff, Esq., E. 8. Rolland, Esq. 
Major H. G. Elliot, C.M.G., Chief Magistrate of Tembuland, examined. 


Friday, 28th October, 1881. 


PRESENT : 
Sir J. D. Barry, W. E. Stanford, Esq., J. Ayliff, Esq., E. 8. Rolland, Esq. 
Gangelizwe, paramount chief of the Tembus, Xelo and Cutalele, councillors, and 


Naqayi, Silas, Pantshwa, Dinase, Mpiti, Nyanya, Umsengie, Umyendeki, and others, headmen 
of the,Tembu tribe, examined. 
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Saturday, 29th October, 1881. 


PRESENT : | 
Sir J. D. Barry, W. E. Stanford, Esq., J. Ayliff, Esq., E. S. Rolland, Esq. ~ 


The examination of Gangelizwe and headmen of the Tembu tribe resumed. 

A. H. B. Stanford, Resident Magistrate, Umtata, examined. 

A. R. Welsh, Resident Magistrate, Tsolo district, Griqualand East, examined. 

The Secretary submitted replies to the general Circular from the Bishop of St. John’s ; 
from the Rev. Mr. Branby Key, St. Augustine’s Mission ; and from the Bishop of Graham’s 
Town ; also replies to the Magistrates’ Circular from J. T. Wylde, Magistrate, Kokstad, and 
R. M. Fielding, Middledrift ; reply to Circular addressed to Superintendents of Natives, from 
Mr. A. McDiarmid, Glen Grey, and reply from Mr. Levey, Southeyville, on the questions C 
and D—Land Tenure and Self-Government. 

The President submitted a letter dated Colonial Secretary’s Office, Cape Town, October 
20th, informing the Commission that the Government has accepted the resignation by Mr. 
W. B. Chalmers of his seat as a member of the Commission. 


Wednesday, 2nd November, 1881. 


The Commission met in the Resident Magistrate’s Court Room, Idutywa. 
PRESENT : 
Sir J. D. Barry, W. E. Stanford, Esq., J. Ayliff, Esq., E. 8. Rolland, Esq. 


Mr. John Crouch examined. 

Make, Sigidi, Ngoweleshi, Sipiki, Tanti, Petshana, Tetyana, Noma, brother of Smith 
Umhala, Nomatye, Ndesi Umhala, John Moses, Smith Poswa, and others, headmen and 
natives of the Idutywa Reserve, examined. 


Thursday, 3rd November, 1881. 


The Commission met in the New Hospital Building, Butterworth, Transkei. 
PRESENT : 
Sir J. D. Barry, W. E. Stanford, Esq., J. Ayliff, Esq., E. 8. Rolland, Esq. 
T. R. Merriman, Resident Magistrate, Butterworth, examined. 
Veldtman, Nadiga, Bangani, Kentani, Qambelli, Falini, Quenga, Vuso, Mtulu, 
Siwundla, Silinga, Makiwana, Geilitshana, and other Fingo headmen and natives of the 


Butterworth district, examined. 
Capt. Blyth, C.M.G., Chief Magistrate, Transkei, examined. 


Friday, 4th November, 1881. 


Zalala, Tanga, George, and nine others, headmen and residents of the Nquamakwe 
District, examined. 


Monday, Tth November, 1881. 
The Commission met in the Public Buildings, King William’s Town. 
PRESENT : 
Sir J. D. Barry, W. E. Stanford, Esq., J. Ayliff, Esq., Dr. W. B. Berry, E. S. Rolland, Esq. 


The Secretary submitted replies to questione issued to Chief Magistrates and Magis- 
trates, from C. F. Blakeway, Resident Magistrate, Mquandile ; R. Stanford, Resident Magis- 
trate, St. Mark’s; and from Capt. Hook, Resident Magistrate, Herschel. Replies to 
" Circulars issued to Inspectors of Locations, from J. M. Stevenson, Location No. 3, King 
William’s Town, and from E. Bartholomew, Location Inspector, Peddie ; also replies to the 
general Circular from J. M. Stevenson, Tafeni, King William’s Town, and from the Rev. 
John Longden, Wesleyan Minister, Peddie ; and a letter from the Rev. H. B. Warner, 
Tsomo Mission, supplementing the evidence given by him, which was ordered to be printed. 

It was resolved that Major Elliot, Chief Magistrate of Tembuland, be requested to 
furnish the Commission with particulars of such cases as are adjudicated by any of the 
native chiefs; also, with a memorandum regarding the nature and operation of existing 
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laws as affecting criminal offences committed by Tembus in the territory of the Pondo chief 
’Nquiliso, or by Pondos in Tembuland, ‘and generally to state his views as to the best mode 
of providing for legislation, and the administration of affairs in the Native Dependencies. 


Resolved also,—That the Secretary at once communicate with the Premier (the Hon.. 
T. C. Scanlen) in order to ascertain whether, in the opinion of the Government, it is 
expedient that the Commission should, at the present time, visit Basutvland, for the purpose 
of taking evidence from the native inhabitants of that Territory. 


It was further resolved,— 


1. That the evidence taken before the Commission, together with the replies received 
from Chief Magistrates, Resident Magistrates, Inspectors of Locations, and others in 
answer to the Circulars issued by the Commission, be printed. 

2. That it is desirable to frame one uniform code of penal laws for the extra-colonial 
Territories of the Transkei, Griqualand East, Tembuland, Gcalekaland, and Bomvanaland. 

3. That in such code all offences be strictly defined, and carefully illustrated by 
examples, and that the nature and limits of punishments be therein stated. 

4. That this Commission shall ultimately frame resolutions setting forth the constitution 
of the courts for these Territories, and the mode of procedure therein. 

5. That the questions as to what recommendations shall be made respecting the nature 
and constitution of the courts to be established in the Native Dependencies, be reserved for 
the determination of the Commission at its earliest convenience. 

6. That for the purpose of hereafter suggesting a penal code to Parliament, a draft 
code be framed by a Committee of the Commission, in which such definitions, illustrations, 
and punishments as in the opinion of the Committee may be advisable, shall be set forth for 
the consideration of the Commission. 

7. That it be an instruction to the Committee that in framing this draft penal code, the 
provisions of the colonial or native law shall be followed according as to the Committee, 
when considering each offence, it shall appear to be best in the interest of the people of the 
Dependencies. 

8. That the Committee consist of the President of the Commission, Sir J. D. Barry, the 
Hon. T. Upington, Q.C., Mr. W. E. Stanford, and Mr. Jonathan Ayliff; two to form a 

uorum, and that if professional aid is required, the Committee be authorised to apply to 
vernment for the same. 

Mr. Rolland then moved: That each member of the Commission be requested to 
formulate his views on the subjects of marriage ond inheritance by drafting regulations to 
be embodied in a code ; such regulations to be submitted at next meeting of the Commission. 

Mr. J. Ayliff moved as an amendment: That in the opinion of this Commission some 
_ resolutions should first be passed upon the subjects of polygamy and inheritance referred to 
it by Government, before framing any regulations on those subjects. 

The President moved as a further amendment: That in the absence of so many 
members of the Commission, it is inexpedient to pass resolutions at present on the subjects 
of Marriage and Inheritance, but that each member be requested to draft regulations upon 
these subjects, to be submitted to the Commission at its next meeting. 

This last amendment was put, and the Commission divided : 


For the amendment. Against. 
. Mr. Stanford, Mr. J. Ayliff. 
Mr. Rolland, | 
Sir J. D. Barry. 


The amendment accordingly was adopted, Mr. J. Ayliff dissenting. 


The Secretary submitted a letter received by him this day from the Private Secretary to 
the Honourable the Premier, stating that Mr. Scanlen does not consider it expedient that 
the Commission should at the present time visit Basutoland for the purpose of taking 
evidence from the native inhabitants of that territory. 


Resolved,—That Mr. Rolland be requested to furnieh evidence in writing on the subject 
of Basuto Laws and Customs, and that such evidence when received form part of the pro- 
ceedings of the Commission ; also, that the President be authorised to communicate with 
Col. C. D. Griffith, C.M.G., with a view to obtaining his evidence in writing or otherwise. 

The Secretary submitted a letter received from Major Elliot, Chief Magistrate, Tembu- 
land, forwarding return shewing the number of appeal cases, together with the records of 
the same, disposed of from the year 1878 to the 31st ultimo; also a letter from A. H. B. 
Stanford, Resident Magistrate, Umtata, enclosing list of cases usually tried by chiefs and 
headmgn in the district. (Vide Minutes of Evidence, p. 480). 

On the motion of Dr. Berry, seconded by Mr. Rolland, it was resolved,—That the 
Commission do now adjourn until such time, after the printing of the evidence, as the 
President shall deem it advisable to assemble the Commission, and that the next meeting be 
held at Graham’s Town. 
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Graham’s Town, 20th February, 1882. 


The Commission met in the Office of the Eastern Districts Court, Graham’s Town. 
PRESENT : 
Sir J. D. Barry, Rev. Dr. Stewart, J. Ayliff, Esq., W. E. Stanford, Esq. 


The members proceeded to the cousideration of the Draft Transkeian Penal Code, sub- 
mitted by the President. 


Graham’s Town, 21st February, 1882. 


PRESENT : 
Sir J. D. Barry, Rev. Dr.-Stewart, J. Ayliff, Esq., W. E. Stanford, Esq. 
Commission in deliberation on the Code. 


Graham’s Town, 22nd February, 1882. 


PRESENT : 
Sir J. D. Barry, Rev. Dr. Stewart, J. Ayliff, Esq., W. E. Stanford, Esq. 
Commission in deliberation on the Code. 


Graham’s Town, 23rd February, 1882. 


PRESENT : 
Sir J. D. Barry, Rev. Dr. Stewart, J. Ayliff, Esq., W. E. Stanford, Esq. 
Commission in deliberation on the Code. 


Graham's Town, 24th February, 1882. 


Sir J. D. Barry, Rev. Dr. Stewart, J. Ayliff, Esq., W. E. Stanford, Esq. 
Commission in deliberation on the Code. 


Graham's Town, 26th February, 1882. 


PRESENT : 


Sir J. D. Barry, Rev. Dr. Stewart, J. Ayliff, Esq., W. E. Stanford, Esq. 
Commission in deliberation on the Code. 


Grahan’s Town, 27th February, 1882. 
PRESENT : 
Sir J. D. Barry, Rev. Dr. Stewart, J. Ayliff, Esq., W. E. Stanford, Esq. 
The President submitted Draft of First Report, which was ordered to stand over. 


Grahams Towu, 28th February, 1882. 


PRESENT : 
Sir J. D. Barry, Rev. Dr. Stewart, J. Ayliff, Esq., W. E. Stanford, Esq. 
Commission in deliberation on the Code. 
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Graham's Town, Wednesday, 1st March, 1882. 


PRESENT : 
Sir J. D. Barry (President), Rev. Dr. Stewart, W. E. Stanford, Esq., J. Ayliff. Esq., M.L.A. 


Commission concluded revision of the Transkeian Penal Code. 

The Secretary reported that since the Commission adjourned in November last, he had 
received replies to the general Circular from the Hon. C. Brownlee, Rev. J. P. Bertram, 
Ntabeni Magabela, headman, Peelton, Rev. Theo. Weiz, Baziya, Hon. R. Southey, C.M.G., 
Rev. J. Mackenzie, Kuruman, and Dr. Theophilus Hahn; also replies to the Circular issued 
to Magistrates from J. Thomson, Gatberg, and W. Read, Mount Ayliff ; and a communication 
from Dr. Fitzgerald relating to the Grey Hospital, King William’s Town. 

The Secretary further reported that he had received from Sir Theophilus Shepstone, 
printed memorandum on Native Affairs, and despatch from Lieut.-Governor Scott to the Duke 
of Newcastle, dated February, 1864, with historic sketch of the tribes anciently inhabiting 
the Colony of Natal (as at present bounded) and Zululand; also, original copies of maps 
(Nos. 1 and 2) shewing the lands occupied by the aboriginal tribes previous to 1812, at 
which date their disturbance by the chief Chaka commenced, and the remnants of tribes 
found in Natal by the British Government in 1843, as well as those which entered Natal 
during the first five years after its establish nent as a British colony ; the maps were constructed 
by Sir T. Shepstone, and it was requested that the originals should be returned to him. 

It was resolved that copies of the maps, on a reduced scale, be made and placed with 
the records of the Commission. (Vide Appendices). 

The Secretary submitted a communication which he had received from Lord Colin 
Campbell, M.P., dated Argyle Lodge, Kensington, October, 1881, enclosing memorandum 
giving information with regard to the work and reports of the Royal Commission on Indian 
Law Codification, and intimating that with Lord Hartington’s sanction, if official application 
would be made for the same to the office of the Secretary of State for India, the reports 
would be sent out without delay. The Secretary stated that he had accordingly made official 
wd eacpeted on behalf of the Commission through His Excellency the Governor, and in 
February last received the following books and papers, which were now handed to the Pre- 
sident of the Commission, viz.:— 


Penal Code and Report of the Indian Law Commission, 1837 ; 
Code of Criminal Procedure ; 

High Courts Criminal Procedure ; 

Indian Contract Act; 


» Evidence _,, 
», ‘Succession ,, | 
Code of Civil Procedure ; : 


First, Second, Third, Fourth, Fifth, Sixth, and Seventh Reports on the Body of 
Substantive Law for India ; 

Second, Third, and Fourth Reports on the Judicial Establishments of India ; 

and Report of Indian Law Commission of 1879. 


The Secretary further submitted opinions of the clergy of the Diocese of St. John’s, 
upon the questions concerning the proper relation of a Heathen polygamist to Christian 
baptism, and upon the Ukolobola system; also Memorandum from the Chief Magistrate, 
Tembuland, 77 re Treaty of Extradition with Pondoland. 

It was then resolved that the replies received to the general Circular issued by the Com- 
mission be printed in the Appendices to the Proceedings of the Commission in the following 
order :— 


Captain Mat. Blyth, C.M.G., Chief Magistrate, Transkei Territory 
’ Major Elliot, C.M.G., Chief Magistrate, Tembuland 
The Hon. C. Brownlee, Chief Magistrate, Griqualand East 
The Right Rev. the Bishop of St. John’s, Umtata 
The Right Rev. the Bishop of Graham’s Town 
¥. J. Hodges, Esq., Resident Magistrate, Peddie 
R. Tillard, Esq., Grates Town 
The Rev. J. Longden, Wesleyan Minister, Peddie 
The Rev. G. Brown, St. Mungo, Victoria East 
B. H. Holland, Esq., Resident Magistrate, Fort Beaufort 
The Rev. H. R. Woodroffe, Somerset East 
W. C. Jeffreys, Esq., Superintendent of Natives, Kamastone 
The Rev. E. J. Barrett, Wesleyan Minister, Kamastone 
W. Wright, Esq., C.C., Stutterheim 
R. Fielding, Esq., Special Magistrate, Middledrift, King William’s Town 
J. Liefeldt, Esq. (of Cathcart), late Special. Magistrate with Sandili and Anta 
(Gaika tribe). 
J. M. Stevenson, Esq., Inspector of Native Locations, King William’s Town district 
C 
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The Rev. W. Beste, Lutheran Minister and Berlin Society’s Missionary, Stutter 
heim. 

The Rev. Gwaye Tyamzashe, Native Congregational Minister, Kimberley 

Thomas A. King, Esq., Resident Magistrate, Nqamakwe, Transkei 

The Rev. Richard Ross, Cunningham Mission, Free Church of Scotland, Transkei 

W. Girdwood, Esq., Resident Magistrate, Tsomo, Transkei 

C. H. Driver, Esq., Resident Magistrate, Lady Frere 

Rev. E. J. Warner, Wesleyan Minister, Mount Arthur (formerly British Resident 
in the Transkei) 

The Ven. Archdeacon Waters, St. Mark’s 

C. J. Levy, Esq., Southeyville 

Rev. B. L. Key, St. Augustine’s 

A. R. Welsh, Esq.. Tsolo 

D. Strachan, Esq., Kokstad 

Hon. R. Southey, C.M.G. 

J. P. Bertram, Esq., Queen’s Town 

Ntabeni Magabila, Headman, Peelton 

Rev. Theo. Weiz, Superintendent of Moravian Missions, Eastern Province 

Col. J. H. Bowker 

Sir H. Connor, Chicf Justice, Natal 

A. T. Windham, Esq., Acting Judge, Native High Court, Natal 

W. Macfarlane, Esq., Pietermaritzburg 

The Rev. R. Robertson. Zululand 

The Rev. J. Mackenzie, Kuruman 

Dr. Hahn, Colonial Philologist 


It was also resolved that the replies to the Circulars issued to the Chief Magistrates and 
Magistrates of Districts be printed in the following order :— 


Capt. M. Blyth 
T. A. King, Namaqwe 
W. Girdwood, Tsomo 
M. B. Shaw, Kentani 
Trank N. Streatfield, Willowvale 
Major Elliot 
A. H. Stanford, Umtata 
C. J. Levey Southeyville 
: W. G. Cumming, Xalanga 
R. Stanford, St. Mark’s 
C. F. Blakeway, Muandile 
J. W. Connor, Elliotdale, Bomvanaland 
J. P. Wylde, Kokstadt 
A. R. Welsh, Tsolo 
W. B. Brownlee, Qumbu 
W. C. Blenkins, Mount Frere 
M. Liefeldt, Matatiele 
J. Thompson, Gatberg 
W. H. Read, Mount Ayliff 
Capt. Hook, Herschel 
R. M. Fielding, Middledrift 
C. H. Driver, Lady Frere 


It was further resolved that the replies to the Circulars issued to Inspectors of Locations 
and Superintendents of Natives, be printed in the following order :— 


S. Barrett, Inspector and Superintendext Native Locations, Albany 
J. N. Lock, Bathurst East 

J.J. Barnes, Bathurst West 

Capt. Nicholson, Salem 

R. Shaw, Alexandria 

J. B. Hartley, Peddie 

E. Bartholomew, Peddie 

C. N. Barker, Woolridge, Peddie 

B. Green, Victoria East 

L. Vincent, _,, s 

J. M. Dorrington, King William’s Town 
G. C. Stewart, . is 

J. M. Stevenson, _ ,, ’ ‘3 

H. Sprigg, Kei Road 

J. Mack oe + aa 

J. Cowie, Komgha 

W. J. Hartley, Fort Jackson, East London 
C. Lloyd, East London 


A. Kropf, Stutterheim 
W. C. Jeffrey, Kamastone 
J. B. Evens, Whittlesea 
: J.C. Pinkerton, Gwatyu 
A. McDiarmid, Glen Grey 
J. W. Morris, Aliwal North 
G. Lynn. Tarka 
HI. T. Elliott, Stockenstrom 
G. M. King, Bedford 
J. Ebine, Cradock 
A. J. Hardy, Uitenhage 
N. Haarhoff, Graaff-Reinet 
F. R. Thompson, Barkly, Griqualand West 
J. Roux, Daniel’s Kuil, - - 


Mr. Jonathan Ayliff then moved the following resolution: The Commission having 
now received the Draft Criminal Code submitted by the President,: desires to place upon 
record its high sense of the value of this important document, which has been framed with 
great skill and care. But taking into consideration the fact that several of the members of 
the Commission have been unable to be in attendance while it has been under discussion— 
bearing in mind that attention has been formally called to the fact that under obligation of 
binding compacts made by Government, several of the Chiefs and Headmen in the Native 
Territories referred to, possess some undefired judicial functions which are calculated to clash 
with the jurisdiction of the Tribunals now proposed to be established, and considering too 
that the Goccmuient have already provided for the control and management of the people 
in those Territories by Proclamation No. 13 of 1882, dated 26th January,.1882,—the 
Commission finds that as it is impossible satisfactorily to determine upon the adoption of the 
Code just now, it is therefore advisable to adjourn the sittings until the President has 
returned from his duties as Circuit Judge, and until another opportunity has been afforded 
to the absent members to be in attendance. In the meantime, the President is requested to 
address the Government with the view of ascertaining whether the claims of the Chiefs and 
Headmen to those powers in criminal matters cannot be equitably compounded for; so as to 
ensure the free and voluntary surrender of these functions, or that failing, to enquire 
whether the Government require that their jurisdiction should in any way be formally 
regulated and defined. 

Mr. Stanford moved as an amendment: That the Revised Penal Code be printed and sub- 
mitted to the Commission at its next meeting, to be held at such time and place as the 
President may direct. That the Commission desires to express its appreciation of the value 
of the work done by the President in framing the Penal Code; and that the President be 
requested to communicate with Government, with a view to obtaining authority to employ 
professional assistance in framing a Civil Code for the Transkeian Territories. 

The amendment having been put, the Commission divided: For the amendment, Rev. 
Dr. Stewart and Mr. Stanford. Against, Mr. Ayliff. 

The amendment was accordingly adopted. 

The Rev. Dr. Stewart then moved: That the Secretary be requested to communicate 
with the Government, stating the work already accomplished by the Commission—first, in 
regard to the evidence taken ; second, in regard to the Penal Code, prepared by the President 
and revised by the Commission and now ordered to be reprinted ; and thirdly, the necessity 
for further adjournment of the proceedings in consequence of the President leaving Graham’s 
Town on other duties ; and the important questions of Marriage, Inheritance, Liquor, Arms, 
Ammunition, and Pass Laws requiring that the evidence taken by the Commission should 
first be completely printed before they can fairly be dealt with. 

Agreed to. 

Commission then adjourned. 


Cape Town, 29th April, 1882. 


PRESENT : 


W. E. Stanford, Esq.; J. Ayliff, Esq., and Hon. Mr. Upington. 


Resolved,—That Mr. J. Ayliff take the chair. | 

The Secretary reported that he had communicated with the President, who, in reply, 
had expressed his approval of the Members of the Commission now in Cape Town examining 
such witnesses as might be available for the purposes of the Commission. | 

J. M. Orpen, Esy., Acting Governor’s Agent, Basutoland, called in and examined. 
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Cape Town, 6th May, 1882. 


PRESENT : 
J. Ayliff, Esq. (Acting President), Hon. T. Upington, W. E. Stanford, Esq.. 


The Secretary submitted letter dated 29th April, from the Assistant Commissioner of 
Crown Lands, enclosing copy of a letter from the Civil Commissioner of Victoria East, 
reporting upon the present condition of Land grants in the Fingo locations in his Division. 


James Rose Innes, C.M.G., Under Secretary for Native Affairs, examined. 


Cape Town, 9th May, 1882. 


PRESENT : 
J. Ayliff, Esq. (Acting President), Hon. T. Upington, W. E. Stanford, Esq., 
G. C. Brisley, Esq., of Griqualand East, examined. 


Graham's Town, 27th October, 1882. 


PRESENT : 


Sir J. D. Barry, Hon. T. Upington, Rev. Dr. Stewart, J. Ayliff, Esq., Dr. W. B. Berry, 
W. E. Stanford, E. 8. Rolland, and R. Solomon, Esq. 


Secretary submitted copy of Commission issued by His Excellency the Governor, dated 
15th June, appointing Richard Solomon, Esq., Barrister-at-Law, to be a member of the 
Commission. 

Secretary submitted letter from Under Colonial Secretary, acknowledging progress 
report of Commission. 

Also, letter from Under Secretary for Native Affairs of date 22nd May, informing the 
Commission that it had been brought to the notice of the Secretary for Native Affairs that 
the Chief Waterboer could impart useful information to the Commission on Native Laws 
and Customs. 

Ordered that the letter be recorded, anda copy of the General Circular forwarded 
to the Chief Waterboer. 

Secretary submitted (1) letter from the Chief Magistrate of the Transkei, dated May 
22; (2) letter from the Chief Magistrate of Tembuland, dated 7th June; and (3) letter from 
the Acting Chief Magistrate of Griqualand East, reporting on the suitability of the Draft 
Penal Code for the Territories. (Appendix I.) | 

Secretary submitted letter, dated August 18, from the Chief Magistrate of Transkei, 
communicating the expressed opinion of Fingo Headman Veldtman on ‘ ukulubola.”’ 

Mr. Ayliff haided in a letter addressed to him by Veldtman on the same subject. 

Secretary submitted reply of T. R. Merriman, Esq., Resident Magistrate, Butterworth, 
on the subject of ‘“ Laws” in reply to General Circular; also letter from the Rev. G. 
Viehe, of the Rhenish Mission Society, Omaruru, Damaraland, in reply to Cirewar; and a 
letter from the Under Secretary for Native Affairs with statement of Revenue and Expendi- 
ture of Transkeian, Tembuland and Griqualand East Territories (/’7de Appendiz G); also, 
letter from Under Colonial Secretary of date 15th July, with copy of despatch from Secre- 
tary of State relating to the reports bearing upon the codification of Indian Laws, already 
before the Commission. 

Secretary reported that by direction of the President, he had communicated with the 
Siiperntendsnt General of Education with regard to obtaining information as to the educa- 
tional work carried on in the Native Territories, and that Dr. Dale had promised.to furnish 
a Report on the subject. | ee, 

It was ordered, that the Report, when received, be printed (Ide Appendix H); also, 
that the following papers be printed : Memorandun on the Grey Hospital; the Memorial 
of the Wesleyan Ministers on Land Tenures in reference to Mission Stations; letter of the 
Civil Commissioner of Victoria East, on the land question; Mr. Gladwin’s paper on 
Pondomise History; Mr. Tooke’s contribution on Genealogy of the Kafir Chiefs; and Sir 
T. Shepstone’s historic sketch of the Natal tribes, with maps showing tho aboriginal tribes 
and lands occupied by them, complied by Sir T. Shepstone. (Vide Appendix I) ~ 

Mr. J. Ayliff then submitted the following motion :— 


The Commission having at length accomplished the duty of taking evidence upon 
the four subjects referred to them specially in regard to the Kafir-speaking population of 
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the Transkeian native dependencies, now record their final resolutions thereon as to the 
subject :— 
a. To enquire into the Native Laws or Customs which obtain in the Territories annexed ta this 

Colony, and to suggest such a Code of Civil and Criminal Law as may appear suited to the 

future condition of those countries. 
They find that there does exist a well-understood, generally accepted aboriginal system, 
known as Kafir law, possessing common features, and prevailing amongst all South African 
tribes, which is undoubtedly efficacious if properly administered to give security to life and 
property, and is withal so interwoven with their ancient tribal organization as to be incapahle 
of immediate suppression without the coercion, which for political and other considerations 
it would be imprudent to exercise. That law is now practically being administered by most 
of the European Magistrates in those dependencies, as well as by a number of Tembu Chiefs 
and Headmen to whom judicial powers were expressly reserved under formal conventions 
made with the Colonial Government. 

It is therefore recommended that the system should be utilized for the government of 
the dependencies referred to, during the subsistence of existing conditions, and to that end 
should be reduced to the form of a written code of regulations, derived from and based upon 
the principles of Kafir law. 

In the construction of those regulations due regard should always be given to the 
paramount obligations of justice and humanity, and the policy of the Govornment should be 
toaim at the voluntary surrender for good considerations, by the Chiefs and Headmen 
alluded to, of their judicial powers, and the removal of the said regulations as svon as the 
circumstances of the Natives and the relations of the Colony will allow, so that the depen- 
dencies may, as soon as possible, in common with the other parts of Her Majesty’s Posses- 
sions in this Colony, be brought under the operations and influence of Colonial law. 

Provided, however, that the benefits of trial by Jury be secured to the dependencies, 
that they be made subject to the jurisdiction of Circuit Courts, whose procedure shall be 
adapted to their exceptional conditions, and that due provision be made for securing to 
European residents the benefit of Colonial law, and for so regulating proceedings that in 
any suits or prosecutions between Natives and Europeans the position of the defendant shall 
determine hethee Colonial or Native law shall be resorted to. 

Further that the ‘Spoor law” providing for collective responsibility shall, so far as 
practicable, be preserved and made applicable to the dependencies. 

Resolved,—That the motion be printed, and considered to-morrow. 


Grahan’s, Town, 28th October, 1882. 


PRESENT : 


’ Sir J. D. Barry, Rev. Dr. Stewart, J. Ayliff, Esq., W. E. Stanford, Esq., Hon. T. Upington, 
Dr. Berry, I. 8. Rolland, and R. Solomon, Esqrs. 


The Commission proceeded to the consideration of the motion submitted by Mr. J. 
Ayliff. 
: Dr. Berry moved as an amendinent :—“ That the words ‘at length’ in the first line of 
the motion be omitted; that all words after ‘them’ in the second line down to the end be 
omitted, aud that there be substituted the following: ‘And having enquired into the native 
laws and customs obtaining iu the Territories annexed to the Colony, nuw resulve, with 
reference to instruction (@) to suggest a Code of Criminal Law for the Territories, which 
Code of Criminal Law shall be made up of such provisions in the Native and Colonial Law 
as to the Commission shall appear expedient.’ ” 

After discussion, 

The amendment was put and agreed to, Mr. Ayliff only dissenting. 

The Secretary submitted printed copy of the Draft Penal Code, as revised at meeting 
held on first March last, and the President handed in list of illustrations to the Code. 

The Rev. Dr. Stewart moved :—That a brief statement of the Native Law be given 
under each chapter or section of the Code, not for enactment, but for comparison. 


Agreed to. . 
The Commission then proceeded to the consideration of the Code. 


Graham's Town, 30th October, 1882. 


PRESENT : 


Sir J. D. Barry, Rev. Dr. Stewart, Dr. Berry, Hon. T. Upington, W. E. Stanford, Esy,., 
J. Ayliff, E. 8. Rolland, and R. Solomon, Esyrs. 


Revised Penal Code under consideration. 
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Resolved,—That Clause 3 be omitted, and the following substituted :—3. Every person 
shall be subject to punishment under this Code for every act or omission of which he shall be 
guilty on or after the day of 1882, within the territory of any native 
chief, by virtue of any treaty or engagement heretofore entered into, or which may hereafter 
ve made, between such native chief and the Governor of the Colony of the Cape of Good 

ope. 

On Clause 6, 

Mr. Stanford moved :—To insert the following words: ‘‘ And i shall be competent for 
the Resident Magistrate of every district after full enquiry into the circumstances of any 
case, in which such Chiefs or Headmen have made any order or decision, to enforce such 
order or decision, or to make any other order or decision as shall appear just and lawful.” 

After discussion, the motion was withdrawn, and the proviso to the Clause expunged. 

Resolved,—To insert on page 2, after the word ‘‘ Territory,” a definition of the word 
“Court,” and to amend Sections 5 and 19, 20, 33, 69, 70, 71, 72, 73, and 79. 

Hon. T. Upington moved:—That the following be a new Section 90: ‘ Whoever by 
raising the war-cry, or by writings or words either spoken or intended to be read, or by 
signs or by visible representations, excites or attempts to excite feelings of disaffection to the 
Government of the Queen shall be punished with imprisonment with or without hard labour 
for a term which may extend to ten years, to which fine may be added, or with fine only. 

Motion put and negatived. 

Hon. T. Upington moved insertion of the following Section 91 :--‘‘ Whoever by any 
act or by any illegal omission conceals the existence of a design to wage war against the 
Queen, knowing that it may likely that he may by such concealment facilitate the waging 
of such war, shall be punished with imprisonment with or without hard labour for a term 
which may extend to five years, to which fine may be added, or with fine only. 

Agreed to. 

Hon. T. Upington moved insertion of the following Section 93 :—‘‘ Whoever by insti- 
gation, conspiracy, or aid, abets the committing of mutiny or desertion by any person in the 
military or police service of the Queen, or attempts to seduce any such person from his 
allegiance or duty, shall be punished with imprisonment with or without hard labour for a 
term which may extend to three years to which fine may be added, or with fine only.” 

Agreed to. 

Hen. T. Upington moved insertion of the following Section 96:—‘‘ Whoever holds out 
any threat of injury to any person for the purpose of inducing that person to refrain or 
desist from making a legal application for protection against any injury to any magistrate 
or other public officer or servant legally empowered as such to give such protection or to 
cause such protection to be given, shall be punished with fine not exceeding six pounds, and 
in default of payment thereof, with imprisonment with or without hard labour for a term 
which may extend to three months.” 

Agreed to. 

The President moved the omission of Sections 112 and 113, and the substitution of all 
the provisions of part 2 of Act No. 27 of 1882, now applicable to the Transkeian Territories. 

Agreed to. 

Sections 115, 116, and 121 amended. 

Resolved,—That the following be inserted after Section 153 :—“ It shall be lawful for the 
court or jury by whom the accused is tried to judge from the appearance of the girl in 
question in such prosecution ; and also, if the court thinks fit from the opinions duly given 
in evidence of persuns skilled in ascertaining the age of such girls, and from any other 
evidence that may be adduced on the subject, whether the girl was under the age of twelve 
years at the time the offence was committed or not.” 

Sections 160, 184, and 186 amended. 


Gruham’s Town, 31st October, 1882. 
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PRESENT : 


Sir J. D. Barry, Rev. Dr. Stewart, W. E. Stanford, Esq., Dr. Berry, Hon. T. Upin 
EB. Rolland, J. Ayliff, and R. Solomon, Esqrs. pington, 


Mr. Solomon submitted further illustrations, and notes on Native Law, for insertion in 
the Penal Code. 

Dr. Berry moved the insertion of the following after Section 186 :—‘ Whoever faleely 
or fraudulently and with intent to injure another shall create any spoor, shall be punished 
with fine not exceeding ten pounds sterling, and in default of payment with imprisonment 
with or without hard cae for a term which may extend to three months.’’ 

Motion put and agreed to, Mr. Ayliff dissenting. 

Rev. Dr. Stewart moved insertion of the following after Section 186:—‘‘It shall be lawful 
for the court, whenever any claim is made against any person or persons in respect of the spoor 
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traced to any kraal or locality, upon request of the owner of the animal or animals stolen, or 
of any person authorized by such owner, to enquire summarily and without pleading, but in 
the presence of the heads of the kraals upon whom responsibility is sought to be attached, 
into the circumstances of the case and the value of the animal or animals alleged to have 
been stolen, together with the damage which the owner or owners shall have sustained by 
the loss, or by the cost of search or other endeavour to recover the same, and shall give 
judgment in favour of such owner, in terms of law hereinbefore provided.” 

Agreed to, Mr. Ayle#f dissenting. 

Mr. Rolland moved the insertion of the following new Sections, after Section 197 :— 
‘‘ Any person professing to a knowledge of so-called withcraft, or the use of charms, who 
shall adlvine any person applying to him how to bewitch or injure persons, property, or 
cattle, or who shall supply any person with the pretended means of witchcraft, shall be 
punished with imprisonment, with or without hand Isbour for a term not exceeding twelve 
months, or with fine or both. Whoever, on the advice of a witch doctor, or of his pre- 
tended knowledge of so-called witchcraft, shall, with intent to injure, use, or cause to be 
put into operation, such means or processes as he believes are calculated to injure any 
person or property, shall be punished by imprisonment, with or without hard labour, for a 
period not exceeding twelve months, or with fine or both. 

Agreed to. 

Rev. Dr. Stewart moved the following addition to Section 115 :—‘‘ Note.—The custom 
of intonjane would not come under this section if it consists simply of the feast and ordinary 
dancing; but indecent acts accompanying the custom of intonjane would, if committed in any 
place to which the public have or are permitted to have access, be punishable under the 
section.” 

Agreed to. 

The Rev. Dr. Stewart moved the following addition to Section 116 :—‘‘Note.—The 
abakweta appearing without sufficient clothing in any place of public resort or in view of 
such place or public road, would be punishable under this section, but otherwise the rite of 
circumcision itself and the ordinary dances at native kraals are not cognizable by this 
section.” 

Agreed to. 

Dr. Berry moved:—‘‘That the following proviso be added to Section 235: ‘ Provided 
(1) all contracts of service shall in the absence of sufficient proof of the contrary be deemed 
and taken to be for one month; (2) No oral contract of service shall be binding for more 
than one year from the fone fixed for the commencement of such service; (3) No 
written contract shall be valid or binding for a longer period than one year from the date 
thereof except the same be signed by the name, or in case of illiterate persons with the 
mark of contracting persons, in the presence of a Magistrate or other proper officer shall 
subscribe such written contract in attestation of the fact that it was entered into by the 
parties voluntarily and with a clear understanding of its meaning and effect; (4) No such 
contract so entered into before a magistrate or other proper officer shall be valid or binding 
for a longer period than five years from the date thereof if entered into within this Colony ; 
and no such contract shall endure longer than five years from the day of the commencement 
of the service when such contract shall be entered into elsewhere than in this Colony.’ ”’ 

Note.—The word ‘‘servant”’ shall be construed and understood to comprise any person 
employed for wages or other remuneration to perform any handicraft or other bodily labour 
in agriculture, or manufactfirer, or domestic service, or as a boatman, porter, or other occu- 
pation of a like nature. 

Agreed to. | 

Mr. Stanford moved :—‘“‘ That Section 261, as printed, be omitted and the following 
substituted : ‘Every one accused of any offence shall be liable in any Court to be examined, 
either for the prosecution or defence, upon his or her trial for such offence, and the 
wife or husband of every such accused person shall be a competent witness for or against 
him or her upon such trial.’” 


Motion put and the Commission divided : 


For. Against, 
Mr. Stanford, J. Ayliff, 
Dr. Berry, Hon. T. Upington, 
Rev. Dr. Stewart, ‘Sir J. D. Barry. 
Mr. Rolland, 
Mr. Selomon. 
The motion accordingly adopted. 
Dr. Berry then moved :—‘‘ That the following be a new section: ‘When any matter in 


dispute has been brought before any chief, and when such chief, in accordance with any 
powers reserved to him by any treaty or convention now in existence, or that hereafter 
may be made, has made any order or decision on such matter, it shall be lawful for 
any person affected by such order or decision to bring the matter before the Resident 
Magistrate of the district, whereupon such Resident Magistrate, after full enquiry, may 
confirm such order or decision or otherwise dispose of the matter as shall appear to be 
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just and lawful: Provided that if any person affected by any order or decision of any 
such chief, neglect or refuse to comply therewith or to bring the matter before the 
Resident Magistrate within fourteen days from the date of the making of the order or 
decision by such chief, it is lawful for the chief within fourteen days thereafter to bring 
such neglect or refusal of such person to the notice of the Resident Magistrate, where- 
upon such Resident Magistrate, after full enquiry, may confirm such order or decision 
or otherwise dispose of the matter as shall appear just and lawful ; and provided further 
that no order or decision of any chief shall be enforced against the will of the person 
affected thereby without an order of the Resident Magistrate first had and obtained.’ ”’ 
Motion put and the Commission divided : 


For. Against. 
Dr. Berry, J. Ayliff, 
Mr. Stanford, Hon. T. Upington, 
Mr. Rolland, Sir J. D. Barry. 


Rev. Dr. Stewart. 


Mr. Solomon abstained from voting. 

The motion accordingly adopted. 

Mr. Stanford moved :—‘‘1. This Commission agrees to report, inter alia, that it is 
now expedient for the Culonial Legislature to sanction the immediate constitution of a sub- 
ordinate Territorial Government for the dependencies.” 

Dr. Berry moved as an amendment :—‘‘ This Commission agrees to report to His 
Excellency the Governor that in the opinion of the Commission it is expedient that there 
should forthwith be appointed a Governor’s Deputy who shall reside within the Transkeian 
territories annexed to the Colony, and be charged with the administration of the affairs 
of these Territories, and who in suggesting laws and amendments of laws or regulations 
to bein force in the Territories, after being submitted to and approved by Parliament, 
shall be aided and advised by a Territorial Council.” 

Mr. J. Ayliff moved as a second amendment :—‘‘ While fully admitting the advantages 
which may be expected from any constitutional change, establishing a high executive officer 
on the Eastern Frontier of the Colony, the Commission consider that such a change should 
be resolved upon only after very careful enquiry specially directed to the question of its 
expediency, and in any event, should provide that the said officer and any territorial 
council to be established should be located at such place where the adequate exercise of 
European influence may be secured. But inasmuch as it is extremely doubtful whether the 
subject is within the scope of this Commission’s legitimate functions, and as evidence has 
not been taken upon it as fully as its importance demands, the Commission can do no more 
than call attention generally to it in their Report, and submit that the Government and the 
Legislature should give the subject their early attention.” 

The Hon. T. Upington moved as a further amendment :—“ It is desirable to give the 
Native population of the Territories known as Transkei, Gcalekaland, Tembuland (including 
Emigrant Tambookieland), Bomvanaland, and Griqualand East, some voice in the legisla- 
tion affecting those Territories, and for that purpose it 1s recommended that a Native 
Council consisting of representatives from the respective Territories be formed, whose 
functions shall be to suggest for the consideration of the Government such alterations of the 
Law affecting the said Territories as may be considered nece ee 

With leave of the Commission, Mr. Stanford withdrew his motion in favour of the 
amendment proposed by Dr. Berry. 

Discussion ensued, and adjourned until following day. 


Graham's Town, November 1, 1882. 


PRESENT : 


Sir J. D. Barry, Rev. Dr. Stewart, Hon. T. he Se n, J. Ayliff, W. E. Stanford, E. 8. 
Rolland, Dr. Berry, olomon. 

Discussion resumed on motion and amendments submitted by Dr. Berry, Mr. Ayliff 
and Hon. Mr. Upington. 
After discussion, 

The last amendment, proposed by the Hon. Mr. Upington was put and adopted, Mr. 
Ayliff alone dissenting. 

Dr. Berry then moved the following :—‘‘ That taking into consideration the immense 
distance of the Territories from Cape Town, the difficulty of making full communication even 
by sans aise and the many reasons which may arise necessitating prompt local action on the 
part of Government officials, the Commission 4s of opinion that a permanent Government 
officer should he appointed for the Native Territories, and stationed within them, through 
whom all official communication and recommendations should pass, and with whom the 
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Government may consult as to appointments and removals of officials, and as to matters of 
administration gencrally.” 

Mr. J. Ayliff moved as an amendment :—‘‘ To omit all the. words of the motion from 
‘a permanent (iovernment officer,’ and to substitute the following: ‘The Government 
responsible for the management and control of the Natives, should be located as near as 
possible to those Territories, and that the subject be brought tothe notice of His Excellency 
the Governor in the Commission’s Report.’”’ 

The President put the question, that all the words of the motion after “that” stand 
part of the question, which was agreed to, Mr. Ayliff alone dissenting. 

Motion accordingly adopted, and the amendment dropped. 

Dr. Berry further moved :—“ It is desirable that a Recorder or other Judicial Officer be 
appointed for the Territories specially, for the following reasons :—1. The special character 
of the Law prevailing in those Territories; 2. ‘The necessity for immediate review of Magis- 
trate’s decisions, especially in criminal cases ; 3. The advantage to be secured by the control 
and supervision personally exercised by such Judicial Officer over tha records and procedure 
of subordinate Courts; 4. The advantage of easy reference to an Apellate Court without the 
expense to suitors entailed by appeals to the Courts of the Colony.” 

After discussion, 

The motion was put and adopted. 

Mr. Ayliff and Sir J. D. Barry dissenting. 

Dr. Berry moved :—‘‘ The Commission is of opinion that it follows from the two resolu- 
tions last adopted, that the Judicial functions of the Chief Magistrates should cease, and 
that these officers would be enabled to concentrate their attention on the civil administration 
of their districts.” 

Agreed to. 

Hon. Mr. Upington moved the following :—‘‘ In the opinion of the Commission, the 
European inhabitants of the several districts constituting the Native Territories are entitled 
to representation in the Colonial Parliament, and the Commission is further of opinion that 
the same privilege should be extended to all Natives who may be duly qualified and duly 
registered : Provided that Natives who are registered voters shall thereby cease to have any 
voice in the election of members of the Native Council, but they shall continue to be eligible 
for election to such Council.” 

Agreed to. 

Mr. Stanford moved the following: — 


1. The Commision is of opinion that the Constitution of the Native Council 
provided for in the resolution already adopted at this sitting, should be as follows: 

1. Fifteen members. being five for each of the Territories known as Transkei, 
Tembuland, and Griqualand East, to be elected bienneally, by the voice of the Natives 
residing in each district respectively (being male natives of full age and registered payers of 
hut-tax) at a public meeting to be held for that purpose, after due notice from the Chief 
Magistrate, in such manner as he may deem best, such public meeting to be presided over 
by the Chief Magistrate, or in his absence by some person to be nominated by him; 
The Chief Magistrates of the several Territories, who shall be ez officio members without the 
right of voting. 

2. The meetings of the Council shall be presided over by the permanent Government 
se recommended to be appointed. In his absence the senior Chief Magistrate shall 
preside. 

3. Meetings of the Council shall be held at such times, not being less than once a year, 
and at such place as the Governor may appoint; but a majority of the Council may at any 
time suggest that a meeting may be held. 

4. Decisions shall be arrived at by a show of hands, and a simple majority shall be 
sufficient. In case of an equality of votes the President shall have a casting vote. 

. 5. All resolutions of the Council shall be recorded by the President and transmitted to 
the Government with a certificate of correctness. 

6. Meetings of the Council may be adjourned from time to time, as occasion may 
require. 

After discussion, this motion was put and adopted, Mr. Ayliff only dissenting. 


Se 


Graham's Town, November 2, 1882. 


PRESENT : 


Sir J. D. Barry, Rev. Dr. Stewart, W. E. Stanford, Esq., Dr. Berry, Hon. T. Upington,. 
J. Ayliff, E. 8. Rolland, and R. Solomon, Esqrs. 

The President desired to place on record his opinion with reference to the resolution on 

a Native Council adopted by the Commission yesterday, that while in favour of a council 

and preferring one to none, he thought the greater advantage would likely result from the 
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creation of three councils,—that is one for each of the Territories of Transkei, Tembuland 
and Griqualand East. 

Resolved,—That the following section stand part of the Code :—‘‘ Whoever shall sell or 
cause to be sold, or disposed of, within the territories to which this Act extends, any wine, 
beer, or spirituous liquor, without having first obtained a special license so to do, signed and 
issued by some person duly authorised by Government, shall be liable, upon conviction, to 
pay a penalty not exceeding the sum of Fifty pounds sterling, and in default of payment to 
imprisonment for any period not exceeding six months, unless such penalty be sooner paid ; 
and in the case of a second or subsequent conviction, shall be liable to a penalty not 
exceeding the sum of £100 sterling, and in default of payment to imprisonment for any 
period not oxceeding twelve months, unless such fine be sooner paid ; and all wine, beer, or 
spirituous liquors that may be found in the possession of the person convicted shall he for- 
feited.”’ 

Agreed to. 

Rey. Dr. Stewart handed in resolutions on the subject of the prohibition of the sale of 
liquor to natives. 

Mr. Stanford moved the following stand part of the Civil Code:—In all cases of 
seduction of an unmarried woman who has never been pregnant, whether such woman be of 
full age or not, and whether pregnancy results from such seduction or not, the father or 
other guardian of such woman shall be entitled to sue and recover from the seducer such 
damages as, to the Court before which such suit may be brought, shall appear to be just.” 

Nore.—The custom amongst the Natives is to make seduction of a girl punishable with a fine of from 
three to five head of cattle, such fine being increased if the girl be the daughter of a Chief or guardian 
according to her father’s rank, the cattle going to the father. 

Any person committing adultery with any married woman shall be hable to pay to the 
husband of such woman such damages as to the Court before which the said husband may 
sue shall appear to be just: Provided always that when pregnancy results from such 
adultery the damages shall be greater than in cases of a single act from which pregnancy 
does not result. 

Nore. —The usual fine according to Native custom is from one to two head of cattle for a single act 
not resulting in pregnancy, and from four to five head in case pregnancy results, but if the woman be a 
Chief’s daughter the fine is increased, the cattle going to the husband. 

Agreed to. 

Hon. Mr. Upington handed in Draft Act for the definition pf existing Native Customs 
and usages relating to inheritance, and for laying down rules as to testamentary disposi- 
tion, and for guardianship of incapable persons and the care and custody of their property. 

Mr. Stanford submitted letter from Under Secretary for Native Affairs, dated 7th 
January, 1880, on the subject of the liquor traffic in Tembuland. 


Graham’s Town, November 3, 1882. 


PRESENT : 


Sir J. D. Barry, Rev. Dr. Stewart, W. E. Stanford, Dr. Berry, J. Ayliff, E. S. Rolland, 
R. Solomon. 


The Rev. Dr. Stewart moved the following resolution on the subject of liquor traffic :— 
‘‘In consequence of the representations contained in nearly all the evidence taken, and 
specially from the natives themselves, on the numerous evils arising from the sale of strong 
drinks to natives; and also as by clause 8 of the Conditions of the Convention with the 
Tembus, on which the Tembus became British subjects, it 1s expressly stated that ‘it is 
understood that Government will prohibit the sale of liquors to all natives,’ and as the only 
Tembu Chief, Dalasile, who, for a time, refused to come within the provisions of this Con- 
vention, ‘begged that the Government would strenuously prohibit the sale of brandy in his 
country,’ which country now forms part of Tembuland, where such prohibition has hitherto 
been enforced as law, and as in the Territories of Griqualand East and of the Transkei such 
prohibition has hitherto existed and been enforced as law, and as the effect of sueh prohibi- 
tion has been, and continues to be, beneficial to the well-being of the natives, and helpful 
and necessary to the good government of those territories, the Commission recommend the 
continuance of that law throughout all the territories beyond the Kei. 

Agreed to unanimously.” | 

The Rev. Dr. Stewart moved that the fullowing be inserted in the Code :—Whcever, 
whether licensed or unlicensed, supply or procure for any native, whether by sale or other- 
Wise, any spirituous or intoxicating liquor, or mixed liquor, part whereof is spirituous, in 
any quantity whatever, shall be liable (over and above any penalty which may be incurred 
for the sale of such liquor without a license) to a penalty not exceeding £25, and in default 
of payment to be imprisoned, with or without hard labour, for a term not exceeding’ six 
mouths. Provided always that the penalty shall not be recoverable if it is proved that the | 
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liquor so supplied was bona fide supplied for medicinal purposes; the onus of which proof 
shall rest on the person so supplying.” 

Agreed to. 

The Rev. Dr. Stewart moved the following proviso to the Section :—‘ And provided 
further that the provisions of this section shall not apply tu the supplying of Kafir beer by 
the native producer thereof; or to ginger beer, soda-water, or the like liquor; but if any 
wine or spirits are mixed with such drinks as aforesaid, the provisions of this section shall 
apply.”’ 

Mr. Ayliff moved as an amendment :—‘‘Tv omit the words ‘of Kafir beer by the pro- 
ducer thereof’; and after the word ‘liquor’ to insert the words ‘nor shall they be held 
to apply to the manufacture or use of Kafir beer by the producer thereof.’ _ : 

Mr. Solomon moved as an amendment the following proviso :—‘ Provided, further, 
that the provisions of the séction shall not apply to the supplying of Kafir beer.” 

The President put the question: That all the words of the motion after ‘ Provided ’”’ 
stand part of the question ; upon which the Commission divided :— 


For. Against. 
Rev. Dr. Stewart, J. Ayliff, 
hk. 8. Rolland, R. Solomon. 
W. E. Stanford, 
Dr. Berry. 


The question was accordingly affirmed and the amendments dropped. 


Rev. Dr. Stewart moved the following addition to the section :—‘‘ The word ‘ Native’ 
means any aboriginal native belonging to any native tribe, and includes half-castes and all 
persons of mixed race living as members of any native community, tribe, kraal, or location.” 

Agreed to. 

Mr. Solomon moved the following section :—‘‘It shall be lawful for the Magistrate of a 
district from time to time to grant permits to any natives resident in such district, under 
such conditions as the chief executive officer of the territory may prescribe, authorizing such 
native to purchase a specified quantity of spirituous or intoxicating liquor, for his own use 
and consumption, such quantity to be set forth and specified in such permit, and in evory 
such instance a register of such permits, and the reasons for granting the same, shall be 
kept by the Magistrate, and the permit shall be preserved by thie seller of tho liquor, and 
shall be evidence of his authority to sell.” : 

Agreed to. 

Rev. Dr. Stewart moved the following section :—‘‘ Any amount not exceeding one-half 
of all the penalties recovered under sections,—in case the Resident Magistrate shall 
think fit, may be paid to the person on whose information conviction shall have been 
obtained or who may have materially assisted in bringing the offender to justice.” 

Agreed to. ; 

Rev. Dr. Stewart moved the following :—‘‘ No person shall obtain any licence to retail 
any wines or spirituous or intoxicating liquors at any place which is not a seat of Magis- 
tracy; provided that under special circumstances, of which the chief executive officer 
of the territory shall be the judge, licences may be issued to sell at other places than seats 
of Magistracies, under such conditions and prohibitions as to the chief exccutive officer may 
seem fit.” 


Agreed to. 
Mr. Stanford moved :—‘‘ Any Magistrate, Justice of the Peace, or Chief Constable, 


or any person who may be thereto authorised by any such Magistrate or Justice of the 
Peace, or Chief Constable, may from time to time, and at all times as often as they shall 
have reasonable or probable ground for suspecting that any person licensed to sell 
wines and spirituous liquors, is selling liquors at unlawful hours or on prohibited days, 
may demand admittance ito the premises of such dealer for the purpose of examining the 
same, and the permits in his possession; and if such dealer shall wilfully and intentionally 
refuse to admit any such person after being informed of his official character, or if such 
dealer shall make any unnecessary delay in admitting the person so demanding admittance 
as aforesaid, such dealer shall upon conviction be hable for such offenco to a penalty not 
exceeding ten pounds, or in default of payment to be imprisoned with or without hard 
labour for any term not exceeding three months, unless such penalty be sooner paid.” 

Agreed to. 

Mr. Stanford further moved the following additional section :—‘‘ Any of the persons in 
the last preceding section mentioned and empowered for the purpose therein stated, may 
demand admittance into kraals, premises, lodging or other house, or into any apartments in 
any house, not being a licensed house, or any wagon or othervehicle, for the purpose of exa- 
mining the same, in case there shall be reasonable or probable cause for suspecting either from 
the fact that persons are seen coming out therefrom in a state of intoxication, or from any 
other fact of a like nature, or from private information given, that spirituous or other 
liquors are being sold therein; aud if the occupier of any such kraal, premises, house, or 
apartment shall wilfully or intentionally refuse to admit any such person as aforesaid (after 
such person has stated his official character), or if such occupier shall make any unnecessary 
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delay in admitting such person as aforesaid, such occupier shali be lable upon conviction 
for such offence to a penalty not exceeding ten pounds, or in default of payment to be 


imprisoned with or without hard labour for any term not exceeding three months, unless 
such poe. be sooner paid.” 


greed to. ) 
Mr. Stanford then moved :—That the further consideration of the Sections relating to 
the liquor traffic stand over until Tuesday.- 
Agrecd to. 


Mr. Ayliff moved the following resolutions :—2. As to the other duty, viz. : 


b. To enquire into the expediency or otherwise or providing for the Legalization of Native Mar- 
riages which have already taken place, regulating the validity of Native Marriages in the 
future, and declaring or amending the Law relating to the Succession of Property in such 


Cases. 
The Commission find that polygamy and the sale or barter of women (Ukulobola) are 
regarded as necessary incidents of Native marriages, and excepting in the case of those 
Natives who have become Christian converts, are universally practised throughout the Kafir 
populations. 

‘‘The Commission deplore the prevalence of those customs as a great social evil, which 
they would gladly see abolished, but having regard to several weighty political and pruden- 
tial considerations, they are unable to recommend that the suppression of these practices 
should be attempted by force oflaw. Itis upon the religious, moral, and civilizing agen- 
cies, under the direction of Christian Missionaries, and others, at work amongst the Natives, 
we must, for some time to come, mainly depend for the effectual discouragement of these 
objectionable practices. In the meantime it will be neither prudent nor safe for the Courts 
of Justice to altogether refuse to recognize the existence of social institutions which are so 
fruitful of serious disputes and complicated litigation. Matrimonial contentions involving 
important interests constantly arise, and if the matters in dispute cannot be brought before 
the Magistrate for equitable adjustment they will inevitably be referred to the decision of 
the Chiefs. The Commission are therefore of opinion that, for the present, all Courts of 
Justice should be authorised, according to suitable rules, to entertain and adjudicate upon 
questions of contract involved in such disputes arising out of Native marriages as may 
be submitted to them, provide?always that there shall not be any personal coercion.” 

‘The Commission find that the Natives are warmly attached to their own laws ‘relating 
to the succession of property.’’ These have been accepted by the Colonial Legislature as 
suitable to their condition, hy means of Act 18, 1864. This measure, however, being defective 
owing to the non-publication of the description of the customs contemplated by Section 
5 of that Act, it is recommended that the omission be supplied without delay, in order to 
secure a distinct declaration of what the law is upon the subject, and that the Act so 
amended be then applied to the dependencies ; but so, however, that no such law shall in 
any wise interfere with the right of free testamentary disposition.” 

Dr. Berry moved as an amendment :—‘‘ The Commission finds that polygamy and ukulo- 
bola are customs almost universally obtaining aaa eae the K population, . The 
Commission having regard to several weighty political and prudential considerations are 
unable to recommend that the suppression of these customs should be attempted by force. 
of law. It is upon the religious, moral and civilizing agencies, under the direction of 
‘Christian Missionaries, and others at work among the Natives, that we must, for some 
time to come, mainly depend for the elevation of the Natives to something like our ideas of - 
the necessities of a social system. In the meantime it will be neither prudent nor safe 
for the Courts of Justice to refuse to recognize the existence of institutions which are 
so fundamental a part of Kafir polity. It may be true that matrimonial contentions 
involving important interests constantly arise; but if the matters in dispute cannot be 
brought before the Magistrates for equitable adjustment, they will inevitably be referred 
to the decisions of the Chiefs. 

The Commission is therefore of opinion that for the present all Courts of Justice 
should be authorised, according to the regulations which the Commission herewith submit, 
to entertain and adjudicate upon questions of contract involved in such disputes arising 
out of Natives marriages as may be submitted to them.” 

Rev. Dr. Stewart moved :—That the consideration of the motion and amendment stand 


over, until the proposed regulations on Marriage, and the Law of Inheritance, have been 
first discussed. 


Agreed to. 


XNIX 


Gruhum’s Town, 4th November, 1882. 


PRESENT : 
Sir J. D. Barry, Rev. Dr. Stewart, W. E. Stanford, Dr. Berry, J. Ayliff, E. 8. Rolland. 


Dr. Berry moved : 

The essentials of a native marriage celebrated according to native custom shall hereafter 
be,— | 
1. Consent of the persons to be married, and consent of the father or guardian of the 
woman who is to be married. =A 

2. The lawful delivery or handing over of the woman to the husband or his representative. 

Sir J. D. Barry moved: That tho following stand as the first section : 

That wkulobola or native dowry shall create the obligation on the recipient or recipients 
thereof, or of any part thereof, to support and maintain the woman for whom such dowry 
has been paid, or agreed to be paid, in the event of her being deserted by her husband or in 
any way reduced to poverty and requiring such support. 

Discussion ensued. 


Grahams Town, 6th November, 1882. 


PRESENT : 
Sir J..D. Barry, Dr. Berry, W. E. Stanford, E. 8. Rolland, J. Ayliff, Esqr. 

With leave of the Commission, Sir J. D. Barry withdrew the motion submitted by him 
at last meeting. 

The motion proposed by Dr. Berry was then considered. 

Mr Stanford moved in paragraph 2 to omit the words ‘lawful delivery or,” and after 
the word ‘‘ representative’ to add the words, ‘“ provided such woman shall not be above the 
age of 21 years, and shall not have been previously married.” 

Agreed to. 

Mr. Rolland moved : In paragraph 1 before the word ‘‘consent” to insert the words 
“if the woman to be married shall be below the age of 21 years and not previously married, 
the consent also of her father” and omit the words after ‘‘ guardian.” 

Agreed to. 

The motion as thus amended agreed to. 

Dr. Berry moved: To insert the following Note: A marriage feast, the marriage dance, 
and the slaughtering of an ox or other animal for festivities when proved to have taken 
place at the husband’s kraal, or the payment of ‘‘ikazi”’ or native dowry, are corroborative 
evidence of marriage. 

Mr. Rolland moved as an amendment: To omit the words ‘“‘ when proved to have taken 
place at the husband’s kraal.”’ 

This amendmend put and agreed to, and the ‘‘note” as amended, adopted. 

Mr. Ayliff moved the followmg: Nothing herein contained shall require any Court of 
Justice to take cognisance of any such marriage as creating a binding obligation, or to enforce 
any personal claims arising therefrom. 

Motion put and negatived. 

Dr. Berry moved: Native dowry (ikazi) shall be lawfully claimable by the person 
having the right to give the woman in marriage, unless and except the person having the 
right to claim dowry shall previous to or at the time of the marriage, and in the presence of 
the persons to be married, of two witnesses and of any marriage officer, declare that he 
voluntarily foregoes all claim to dowry. 

Sir J. D. Barry moved: The izaki or native dowry shall be lawfully claimable where 
it is agreed to be paid to the father or lawful guardian of the woman. 

With leave of the Commission, Dr. Berry withdrew his motion in favour of that proposed 
by the President, which last motion wag put and adopted. 

Mr. Stanford moved: To add the following proviso to the last resolution, ‘‘ provided 
that such agreement may be made either before or after marriage, and whether the woman 
be under or over the age of 21 years, and whether she has been previously married or not.” 

Agreed to. 

Me. Ayliff moved asa further proviso: ‘‘ Provided that such ‘ikazi’ or native dowry 
shall always be treated and Se as hereinafter provided as a settlement for the intended 
wife and her children, and not as a consideration for the purchase of the woman.” 

This motion put, and the Commission divided: 


For: Against : > 
Rev. Dr. Stewart, W. E. Stanford, 
J. Ayliff. EK. 8. Rolland, 
Dr. Berry. 


Sir J. D. Barry abstained from voting. 
The motion accordingly negatived. 
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Sir J. D. Barry moved the following resolution: The shaz: or native dowry shall imply 
and constitute the obligation on the recipient or recipients thereof or of any part thereof, or 
their lawful representatives respectively, to support and maintain the woman for whom such 
dowry (ikazi) has been paid, or agreed to be paid, in the event of her being deserted by her 
husband, or in any way reduced to poverty and requiring such support. 

Agreed to. 

Mr. Stanford moved: No claim for more than the original number or value of the 
thazt delivered shall be entertained by any Court, nor shall any diminution of the value of 
such skaz/ exonerate the recipient from any part of his liability. 

Agreed to 


Dr. Berry moved the following : 


The ¢kazi or native dowry shall be recoverabl:: hy the husband or his lawful representa- 
tive in full :— 


(a) When the woman dies within two years after marriage, not having borne a 
child to her husband, unless by the c.istom of the woman’s tribe this claim is 
annulled. 


(6) When a woman is divorced from her husband through her wrongful conduct 
and has not borne a child to her husband. 


(c) When a husband dies within one year after his marriage, and the wife not 
having borne or not subsequently having given birth to a child the issue of the 
marriage, re-marries or neglects or refuses to live at her deceased husband’s 
kraal, unless by the custom of the woman’s tribe this claim is annulled: 
Provided always when the husband is killed in war, the haz? is not recoverable, 
whether the woman has borne children or not, or whether she stays at the late 
husband’s kraal or not. 

Agreed to. 


Dr. Berry moved a further clause :— 


The ¢kazi or native dowry shall be recoverable by the husband or his lawful represen- 
tative in such part asin the opinion of the Court 1s fair and equitable in the circumstances :— 


(a) When the wife dies having given birth to not more than three children, unless 
by the custom of the woman’s tribe this claim is annulled. 


(6). When the wife is divorced owing to her wrongful conduct after having given 
birth to not more than three children. 


(c) When the husband dies and the widow, having borne not more than three 
children to the late husband, is re-married or neglects or refuses to live 
at her deceased husband’s kraal, unless by the custom of the woman’s tribe 
this claim is annulled. 


Agreed to. 


Mr. Ayliff moved the following resolution :-— 


‘That in case it shall be determined to give legal sanction to the practices of Ukulobola 
and Polygamy as at present practised in the Dependencies, then with the view of mitigating 
their evils and ultimately ensuring their abolition, it shall_be lawful for the Magistrate of 
every district to frame a register of native marriages, in Which shall be entered a record or 
memorandum of every marriage contracted according to native usages within his district, 
stating the names, parentage, and residence of the contracting parties, and that the consent 
of the woman’s father or guardian has been obtained, also a full statement of the thazz, and 
whether it has been absolutely transferred, or how much remains due by the man; a further 
statement of what other wives he alrvady has, also a statement whether the woman is to take 
rank as chief wife or lower, and what rank, and any other particulars which the Magistrate 
may deem useful. 

‘Every such marriage shall be so registered not later than three months after its 
completion, as in section — provided, and after the expiry of that period, except in the case 
of existing marriages, no registration shall be lawful without the leave and authority of the 
Chief Executive Officer of the territory. 

«As regards existing native marriages, every husband shall have the right to claim 
registration thereof with like particulars at any time within the period of five years from 

and after the expiration of five years no bigamous or polyyamous marriage 
shall be registered, but every native shall thereafter be entitled to register one marriage only ; 
und from and after the expiration of the said period of five years no native marriage not 
being duly registered and recorded in the said register, the correctness of which shall be 
periodically declared to by the officer in charge thereof, shall have any legal recognition or 
sanction whatsover.” 

Discussion ensued. 
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Graham's Town, November 7th, 1882. 


PRESENT : 


Sir J. D. Barry; W. E. Stanford, Esq.; J. Ayliff, Esq.; Rev. Dr. Stewart; Dr. Berry, 
FE. 8. Rolland. Esq. 


Dr. Berry moved as an amendment to the resolution moved by Mr. Ayliff :— 

Every Resident Magistrate shall be a Native Marriage Officer, and a registrar of 
marriages; and it shall be the duty of every husband, and he is hereby required to register 
his native marriage to any woman with the registrar of the district in which such husband 
is domiciled, which registration shall be free of charge, and shall be in accordance with 
schedule hereunto annexed. 


Certificate of Registration of Marriage according to Native Custom. 


i 


Condition of 


arties as to; Tribe or Remarks. 
+ second, Names of action +6 [Approxi) Headman | Chief or | Amount of 
Date. | Names of Persons.'or third mar-|Parents and! ‘S353, nq. | Mute of Headman of Tkazi paid or; Portion of 
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case of poly-| ; es ong. 
i gamy, No. 
| of wives. | 
| | ! 
| | ! 
; | 
| ! ! | | | 
| { i j | 
| 
? | | 3 | | 
Signature of Marriage Officer 
Given at the office of 
this of 18 


After discussion. 

The President put the question :—That all the words of the motion submitted by Mr. 
Ayliff stand part of the question, which passed in the negative. 

Rev. Dr. Stewart abstained from voting. 

The President then put the amendment proposed by Dr. Berry, which was agreed to, 
Mr. Ayliff only dissenting. 

Mr. Stanford moved the following :— 

When any ‘dispute arises in respect of any marriage by native custom entered into six 
months after the promulgation of these regulations, and it is found by the Court before 
which such dispute shall be brought for adjudication, that such marriage has not been 
registered as by law provided, a special fee of ten shillings shall be paid into Court by the 
husband or his representative, before such dispute be heard and registry of marriage may 
then be made ; provided, however, that no marriage shall be invalidated by reason that it 
has not been registered. 

Agrecd to. 

Dr. Berry moved to add the following after the Schedule :— 

Kither party to a marriage by native custom which is registered with any native 
marriage officer, shall be entitled to receive a copy of the registry in accordance with the 
form hereinbefore provided for, and free of charge. 

Rev. Dr. Stewart moved :— 

Whenever it shall have been brought to the notice or knowledge of any magistrate, 
prior to any intended marriage, that the woman is not a consenting party to the marriage, 
and that coercion or force is being used, the magistrate shall forthwith summarily enquire 
into the matter, and pronounce thereon according to the evidence, and grant or withhold 
protection to the woman accordingly ; and in no case where the consent of the woman to the 
marriage has not been given, shall registration of marriage be made. 

After discussion, the motion was put and agreed to, Mr. Rolland only dissenting. 

Dr. Berry moved the consideration provisionally of Regulations under the head of 
Divorce. 

Agreed to. 
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Graham's Town, November 8, 1882. 


PRESENT : 


Sir J. D. Barry; Rev. Dr. Stewart: Dr. Berry; W. E. Stanford, Esg.; J. Ayliff, Esq. ; 
BK. 8. Rolland, Esq. 


Rey. Dr. Stewart moved the following Regulation under the head of Marriage :— 

All marriages in these Territories contracted according to the marriage laws of the Cape 
Colony, whether celebrated by a minister of the christian religion, or other qualified 
marriage officer, or entered into before a magistrate or civil marriage officer, are and shall 
be deemed to be valid and binding. , 

Agreed to. 

Rev. Dr. Stewart further moved the folowing Regulations :— 

All marriages. n theso Territories entered into between natives according to native 
custom, as defined in the following regulations, are and shall be deemed to be .valid and 
binding, and all questions arising out of such marriages shall be dealt with under and by 
these regulations. 

All native marriagos entered into between natives before promulgation of these 
regulations, which have taken place according to native custom heretofore, and whether 
differing or not from these regulations, are and shall be valid and binding, anything in 
these regulations to the contrary notwithstanding; provided that all questions hereafter 
arising in councction with such marriages, save and except the question of validity shall be 
dealt with in accordance with these regulations. 

Agreed to, Mr. Ayliff only dissenting. 

Mr. Stanford moved :—AIl natives satisfying the conditions of these regulations as to 
their marriage, in any place beyond the limits of these Territories, and thereafter being 
domiciled within these Territories, shall be taken to have contracted a valid marriage within 
these Territories. 

Agreed to. 

Sir J. D. Barry moved the following regulations under the head of Divorce :— 

The following are the grounds on which any native husband married before the passing 
of these regulations according to Native Custom as then oxisting, or only by Native Custom 
as defined in these regulations, may obtain the dissolution of such native marriage :— 

Adultery of the wife after marriage. 

Desertion of the wife without just or sufficient cause. 

Inability to live happily together, of which mutual separation from bed and board 
for two years shall be sufficiont evidence. 

Refusal or inability of the wife to render conjugal rights to her husband. 

Excessive abusiveness, or violence, or other conduct very unbecoming ina wife. 

The following are the grounds on which any native wife married before the passing of 
these regulations according to Nativo Custom as then existing, or married at any time by 
Native Custom as defined in these regulations, may obtain the dissolution of such native 
marriage :— . 

Her husband’s cruelty. 

Her husband’s desertion of her. 

Her husband’s incestuous intercourse. 

Refusal of husband to support and maintain his wife. 

Inability to live happily together of which actual separation from bed and board 
for two years shall be the test. 

Refusal or inability to render conjugal rights to his wife. 

Mutual consent. 

Either party who has a right to apply for dissolution of marriage on any of the grounds 
before mentioned may make such application before the Court of the Resident Magistrate 
of the district, and such Resident Magistrate shall, at the request of cither party, be bound 
to call into assistance not more than two native assessors to aid him with their opinions 
but not to have the determination of the matter; and if the Resident Magistrate shall upon 
inquiry be satistiod of the existence of oe cause for the dissolution of such marriage, he 
shall order such dissolution and make an entry thereof in a book, to be called the 
« Register of Dissolutions,” and the marriage of the parties from that time shall be held to 
be dissolved. 

It shall bo lawful for such Court, when any order for dissolution of marriage is granted 
to make any order as to the property of the marriage, and the disposition thereof, ‘and as 
to the disposal and guardianship of all or any of the children the issue of the marriage, as 
to such Court may appear just and right, and in accordance with the provisions of the 
native law of marriage and inheritance, as set forth in these regulations. 

After discussion, 

Motion put and agreed to. 

Mr. Stanford moved the following regulation :— 

In the caso of any native marriage which may have been dissolved by the parties to 
such marriage, upon any of the grounds in these regulations provided, without application 
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to a Court, such informal dissolution shall not affect the rights of the children of suck 
marriages, or of children who may be the issue of any subsequent marriage entered into by 
either of the parties so dissolving a marriage. . 

Motion put, and the Commission divided :— 


For Against 
Mr. Stanford, Sir J. D. Barry, 
Mr. Rolland, Rev. Dr. Stewart. 
Dr. Berry. 


Motion accordingly adopted. 

Mr. Ayliff abstained from voting. 

Rev. Dr. Stewart moved the following :— 

All questions of divorce or separation eer between persons who have contracted 
marriage according to the marriage laws of the Colony, whether celebrated by « minister of 
the Christian religion or other qualified marriage officer, or entered into before a Magistrate 
or Civil Officer, shall be heard and decided before the Recorder or Chief Judicial Officer of. 
the Territories. 

Agreed to. 

Dr. Berry moved :—Such last mentioned Court may grant an application for divorce 
on the following grounds: Adultery, desertion, sexual incompetency, continued refusal to 
allow conjugal rights. 

Rey. Dr. Stewart moved as an amendment :—To add to the last resolution the words,. 
‘‘according to the laws then in force in the Cape Colony.” 

The amendment was put, and the Commission divided :— 


For Against 
Sir. J. D. Barry, Dr. Berry, 
Rev. Dr. Stewart, Mr. Stanford, 
Mr. Ayliff, Mr. Rolland. 


The President gave his casting vote in favour of the amendment, which was accordingly 
adopted ; and Dr. Berry’s motion dropped. | 

Dr. Berry moved the following regulations :— 

Whenever any man who before the promulgation of these regulations, has been 
married according to native custom as heretofore understood, or who has married according 
to native custom as herein set forth, appears before a marriage officcer for the purpose of 
civil or christian marriage, such marriage officer, before celebrating the marriage, shall 
demand and require production of the order of the Resident Magistrate dissolving the 
previous marriage, which order shall then be filed in the office of the said marriage officer. 

A woman who has been married according to native custom to any man, on being law- 
fully divorced from such man (and not otherwise), may lawfully contract civil or christian 
marriage with another man. 

Whoever is married according to native custom to one woman only, may at any time 
obtain a licence to contract civil or christian marriage with that woman. 

Agreed to. , 

The Commission then proceeded to the consideration of the motion of Mr. Ayliff and 
the amendment of Dr. Berry, submitted on the 3rd instant. 

Mr. Ayliff moved as follows: 

2.—As to the other duty :—4. To enquire into the expediency or otherwise of providing: 
for the Legalization of Native marriages which have already taken place, regulating the 
validity of Native Marriages in the future, and declaring or amending the law relating to- 
the succession of proporty in such cases. The Commission find that polygamy and the sale 
or barter of women (Ukulobola) are regarded as necessary incidents of Native Marriages, . 
and excepting in the case of those Natives who have become Christian converts, are univer- 
sally practised throughout the Kafir populations. 

The Commission deplore the prevalence of those customs as a great social evil, which 
they would gladly see abolished, but having regard to several weighty political and 
prudential considerations, they are unable to recommend that the suppression of these 
practices should be attempted by force of law. It is upon the religious, moral, and 
civilizing agencies, under the direction of Christian Missionaries, and others at work amongst 
the natives, we must, for'some time to come, mainly depend for the effectual discourage- 
meut of these objectionable practices. In the meantime it will be neither prudent nor safe 
for the Courts of Justice to altogether refuse to recognize the existence of social institutions 
which are so fruitful of serious disputes and complicated litigation. Matrimonial conten- 
taons involving important interests constantly arise, and if the matters in dispute cannot be 
brought before the Magistrate for equitable adjustment they will inevitably be referred to 
the decision of the Chiefs. The Commission are therefore of opinion that, for the present, 
all Courts of Justice should be authorised, according to suitable rules, to entertain and 
adjudicate upon. questions of contract involved in such disputes arising out of Native 
marriages, as may be submitted to them, provided always that there Shall not be any 
personal coercion. The Commission find that the Natives are warmly attached to their own 
laws ‘‘ relating to the succexsion of property,’’ these have been accepted by the Colonial Legis- 
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lature as suitable to their condition, by means of Act 18, 1864, this measure, however, being 
defective owing to the non-publication of the description of the customs contemplated by 
Section 5 of that Act, it is recommended that the omission be supplied without delay, in order 
to secure a distinct declaration of what the law is upon the subject, and that the Act so 
amended be then applied to the dependencies. 

Dr. Berry moved as an amendment:—The Commission find that polygamy and 
ukulobola are customs almost universally obtaining throughout the Kafir population. The 
Commission, having regard to several weighty political and prudential considerations, is 
unable to recommend that the suppression of these customs should be attempted by force 
of law. It is upon the religious, moral, and civilizing agencies, under the direction of 
christian missionaries, and others at work among the natives, that we must, for some time to 
come, mainly depend for the elevation of the natives to something like our idea of the 
necessities of a social system. In the meantime it will be neither prudent nor safe for the 
Courts of Justice to refuse to recognise the existence of institutions which are so funda- 
mental a part of the Kafir polity. It may be true that matrimonial contentions involving 
important interests constantly arise ; but if the matters in dispute cannot be brought before 
the Magistrate for equitable adjustment, they will inevitably be referred to the decision of 
the Chief. The Commission is therefore of opinion that for the present all Courts of Justice 
should be authorised, according to the regulations which the Commission herewith submits, 
to entertain and adjudicate upon questions of contract involved in such disputes arising out 
of native marriages as may be submitted to them. The Commission find that the natives 
are warmly attached to their own laws relating to the succession of property, These have 
been accepted by the Colonial Legislature as suitable to their condition by Act 18 of 1864. 
This measure, however, being defective owing to the non-publication of the regulations 
contemplated by that Act, the Commission endeavours to supply these, in order to secure a 
declaration of what the law is upon the subject, and that the Act so amended be then 
applied to the Dependencies. 

After discussion, 


The amendment was put and agreed to, Mr. Ayliff only dissenting. 


Grahams Town, November 9, 1882. 


PRESENT : 


Sir J. D. Barry; Rev. Dr. Stewart; W. E. Stanford, Esq.; Dr. Berry; J. Ayliff, Esq. ; 
KE. 8. Rolland, Esq. 


The President moved that Messrs. Ayliff and Stanford form a Committee to draft 
regulations with respect to native marriages, &c., within the districts of the Colony. . 
Agreed to. 


Mr. Stanford moved the following:— 

Drarr Act for the definition of existing Native customs and usages relating to inheritance, 
and for laying down rules as to testamentary disposition, and for guardianship of 
incapable persons, and the care and custody of their property. 

Whereas it is desirable, as provided for by ‘‘The Native Succession Act, 1864,” that 
the Native customs and usages relating to inheritance be defined, and that rules and 
regulations be laid down as to the administration and distribution of the property of 
members of aboriginal native tribes and the course of precedence to be observed in such 
administration, and distribution and as to the guardianship of incapable persons, and the 
care and custody of their property: Be it enacted by the Governor of the Colony of the 
Cape of Good Hope acting by and with the advice and consent of the Legislative Council 
and the House of Assembly thereof, as follows :— 

Ageeed to. 

Sir J. D. Barry moved the following :— 

‘‘ Property acquired in any manner by any married woman, married according to Native 
custom and during the continuance of such marriage, shall belong to her husband; provided 
always that whenever it shall be proved to any Court that property acquired or earned by 
any such woman is being wasted by her husband, or that proper maintenance and support 
is denied to her by him, the Court may make such order as to the use, enjoyment or disposi- 
tion of such property as such Court may think fit for her benefit. 

‘‘ Property acquired or earned by any unmarried woman, not under guardianship, shall 
be her own property and under her sole control, and such woman shall have the power of 
testamentary disposition of such property; provided always that in case of her death without 
such testamentary disposition, her child or children, being alive, and in default of such 
child or children, her father, shall be her heir, and in case of his death his heir shall be 
heir to such property. 

‘‘ Property acquired or earned by any unmarried woman under guardianship shall 
belong to her guardian, but such woman shall be entitled to use, occupy, and enjoy the 
same for her life, and to dispose thereof in any manner other than by testamentary 
disposition or disposition of any sort in anticipation of death.” 

agreed to 
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Mr. Stanford moved : 

The property of every male member of an Aboriginal Native tribe which shall have 
been apportioned by him in his lifetime to any of his houses (sndhlu) or sons shall upon his 
decease devolve or be distributed according to such apportionment. 

The unapportioned property of every such member as aforesaid shall upon his decease 
devolve upon and be claimable, according to the rule of primogeniture, by the persons, 
being male issue, in the following table set forth, that is to say :— 


a. His eldest son or his eldest son’s heir, being male issue. 

b. If the eldest son have previously died without leaving an heir, the next son or his heir, and so on 
through the sons and their heirs respectively, and through the several houses in the order 
provided by sections f, g, and h. 

e. If no son or heir of any son be living, then the father. 

d. If no father, then the eldest brother of such member of the same house or his heir, and so on 
through the brothers of that house and their heirs respectively. 

f. If no brother or heir of any brother of the same house be living, the eldest brother of the allied 
house of higher rank or next rank as the case may be, or his heir, and so on through the 
brothers of such allied house and their heirs tively. 

g. If no brother or heir of any brother of such allied house as aforesaid be living the eldest brother 
or his heir of the left hand house (indhis yasekohlo) in case such member be of the principal 
house (irdhlu enkulu) or, in case he be not of the principal house, the eldest brother or his heir 
of the house of higher or next rank as the case way be, and so on through the brothers or their 
heirs tively of the left hand house or of the house of higher rank as the case may be. 

h. If no brother or heir of any brother of any house, the eldest brother of the father of such member 
or his heir, and so on through the brothers of his father and their heirs respectively. 

t. Failing brothers or their heir, then to the grandfather, or his descendants. 

jy. If there be no male heir of such member, the Crown. 

Property apportioned as in the second clause mentioned to any house shall be inherited 
or succeeded to by the eldest son of that house, or*if he be dead by his heir, in manner 
provided by the rules relating to unapportioned property. 

The word ‘ property” shall include immovable property, money, and movable property 
of every description. 

The words ‘‘ unmarried woman’”’ shall include widows and women divorced from their 
husbands. 

Agreed to. 

Mr. Stanford further moved the following: 


In case any owner of property shall desire to disinherit his heir, either wholly or in 
part for gross misconduct or incapacity to deal with or manage the heritable property, or 
through insanity or idiotcy, it shall and may be lawful for the Resident Magistrate of the 
district on application of such owner of property to summon before him the heir so proposed 
to be disinherited, and in the presence of such heir or in his absence, in case he should 
neglect or refuse to appear at the time and place mentioned in the summons, to enquire into 
all the circumstances and to make such order in the premises as may seem meet, and record 
of such proceedings shall be kept by the Magistrate. 


If any member of an Aboriginal Native tribe who shall have inherited or acquired any 
property shall be alleged to be incapable of managing his person or his property through 
insanity or idiotcy it shall and may be lawful for the Resident Magistrate of the district to 
make such enquiry into the circumstances as he may deem necessary, and if he be satisfied 
that such person is incapable as aforesaid, to make such order as he may think fit as to the 
care and custody of such insane or idiotic person and the management and administration 
of his property during his incapacity as aforesaid, and record of such proceedings shall be 
kept by the Magistrate. 


In case any heir be a minor (umntwana) the guardian of his person and of his 
property shall be :— 

a. His grandfather. | 

6. If his grandfather be not living, such minor’s next living uncle of the principal house, if of age, 
in case the predecessor of the heir be of the principal or allied house, or in case such predecessor 
be not of the principal or allied house, the minor's next living uncle of the house of higher or 
next rank as the case may be. If the next living uncle be not of age, the next living uncle 
who is of age. 

e. If the next uncle be not alive, the heir of such uncle, if of age, or if not of age, the next major 
male relative according to the rules of the law of inheritance. 

In all cases the Resident Magistrate of the district shall have power, on sufficient cause 
being shown, to appoint or remove any person to or from the guardianship of any minor 
notwithstanding the provisions above contained, and each Resident Magistrate shall also 
have power to remove any alates from the curatorship of the person or property of any 
insane or idiotic person, and, in case of removal, the said Resident Magistrate shall there- 
upon appoint any other poeen whom he may think fit to discharge the duties of such 
guardianship or curatorship, and the record of such proceedings, showing the grounds of 
removal, shall be kept by the Magistrate. 

The Resident Magistrate of the district shall have power tocall upon any guardian or 
eurator as aforesaid from time to time to furnish to him an account, or to nite to him a 
verbal statement, as the said Resident Magistrate may direct, showing the nature and 
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amount of the estate under his charge and the management and administration thereof, 


and any guardian or curator neglecting or refusing so to do shall be liable to a fine not 
exceeding ten pounds for each offence. 


A ‘‘minor”’ is defined to be a person under the age of 21 years. 
Agreed to. 


Mr. Stanford moved the following further regulations :— 


Every native of not less than 21 years of age who shall declare to the Resident 
Magistrate of the district his intention to dispose of his property or any part thereof by 
will, and who shall cause an‘entry of such intention to be made in a book to be kept for that 
purpose by such Resident Magistrate, shall be entitled to dispose of any movable or 
raced property of which he shall be the owner by will, codicil, or other testamentary 

isposition. 

Such will, codicil, or other testamentary disposition, as in the last section mentioned, 
may be made in either manner following :— 


a. ss ean writing read over and explained to the testator and signed by him with his uame or with 
is mark, or signed by some person in his presence and by his direction, which signature shall 
in every case be witnessed ty two persons of not less than the age of 2] years, not being 
interested in the will, who in the presence of the testator and of each other shall affix their 
signatures as near as conveniently may be to the signature of or on behalf of the testator, but 

no form of attestation shall be n : : 

b, Orally before the Resident Magistrate of the district, or any officer appointed to be Natives’ 
Wills Officer for the district, who shall first make or cause to be made an entry of the testa- 
mentaiy wishes and disposition of the testator in a book to be kept for that purpose ; secondly, 
read over and explain or cause to be read over and explained such entry to the testator in the 
presence of a witness of the age of not less than 21 years, not being interested in the will, who 
shall affix his signature to such entry as witness, and thirdly, record or cause to be recorded in 
writing upon or with such entry a certificate in the following form :— i 

I certify that I have on this day explained or caused to be explained in my presence and 


in the presence of this will [or 
codicil as the case may be] to the testator | 
and that he, the said , appeared to be fully capable 
of understanding and to understand, and to intend the provisions of the said will [or codicil as 
the case may be]. 

Given under my hand this day of 


Signed 
Resident Magistrate of the district of 
. lor Natives’ Wills Officer as the case may be..| 

Every Resident Magistrate or Natives’ Wills Officer as aforesaid shall cancel the entry 
made as aforesaid or any part of it and thereby revoke the dispositions made therein or any 
of them upon the request of any testator, signified in the presence of two witnesses. 

In case no executor shall be appointed or nominated by any testator by his will the 
Resident Magistrate of the district as aforesaid shall appoint some person to be executor 
dative with power to administer the testamentary estate, and may remove from his office for 
misconduct or default any executor or executer dative and appoint some other person in 
his stead. 

_ Every Resident Magistrate as aforesaid shall have power to call upon executors, and 
executors dative, and administrators of intestate estates within his district, to furnish to him 
within such time as he may fix such account or accounts of the administration of the estate 
as he may deem proper. 

The property of natives dying intestate who shall have declared to the Resident Magis- 
trate of the district their desire to avail themselves of the Colonial law relating to the 
succession, and caused an entry of such desire to be made in a book to be kept for that 
purpose by such Resident Magistrate, shall be subject to the law of the Colony of the 
Cape of Good Hope relating to intestacy and the succession to intestate estates, and the 
Resident Magistrate of the district wherein such intestate person shall die, or wherein any 
of his property may be, shall appoint some person to administer such intestate estate. 

Every decision of a Resident Magistrate under this Act shall be the subject of 
appeal in the same manner as any decision of such Magistrate in a civil suit or action. 

This Act shall apply to the Territories of the Transkei, Gcalekaland, Tembuland, 
including Emigrant Tembuland, and Bomvanaland, and Griqualand East. 

Agreed to. 

Rev. Dr. Stewart moved: That the Commission revert to the regulations on Liquor 
Traffic, passed on 3rd inst. 

Agreed to. 

Rev. Dr. Stewart moved: To omit, in section 250, the word “supply” and substitute 
‘sell, exchange or barter, or for any valuable consideration give to, or”; also to omit 
‘¢yhether by sale or otherwise’ and substititute ‘‘ within the Territories,’ and before the 
words ‘ Kafr beer,” to omit ‘‘ use” and substitute ‘‘ exchange,, sale, or barter.”’ 

Agreed to. 

Rev. Dr. Stewart moved: That the amount of the penalty in the section be increased 
from £25 to £50. 

Agreed to. 

Dr. Berry moved: That the Commission revert to the marriage regulations passed on 
the 7th inst. 


Agreed to. 

Rev. Dr. Stewart further moved: To omit the schedule to the clause for registration of 
marriages, and to omit the words ‘‘the schedule hereunto annexed” and substitute a ‘form 
which shall be supplied by Government.”’ | 

Agreed to. 

Mr. Ayliff moved the following resolution : 

The Commission are unable to recommend that in the Colony proper there should be 
formal and absolute legalization of the unions contracted according to Kafir customs. They 
find that polygamous and other objectionable practices are the frequent accompaniments to 
such unions. They also find it equally difficult to say that that the Legislature should lay it 
down broadly and absolutely that no cause of litigation or disputed subject incidental to those 
unions should be taken ya eee of by the Colonial Courts of Justice. It would be most 
unfortunate to establish a belief in the native mind that our tribunals of justice are not as 
accessible to complainants as their traditions teach them their great chief was. It is there- 
fore now recommended that in respect of disputes reyarding property claimable under those 
unions, and the right to the custody and control of children being the issue thereof, the 
Courts of Justice shall have jurisdiction, but subject to the annexed regulations. 

Agreed to. 

Mr. Ayliff then submitted certain draft regulations, applicable to natives within the 
Colony Proper for the consideration of the Commission. 


Graham’s Town, November 10, 1882. 


PRESENT : 
Sir J. D. Barry; Rev. Dr. Stewart, W. E. Stanford, Esq.; J. Ayliff, Esq.; E. S. 
Rolland, Esq. 

Mr. Ayliff moved the following regulation : 

If-a native woman married according to native customs abscond from her husband 
under such union, and with the connivance of her father or guardian, refuses to return to 
him and is disposed of in marriage to another man, then the said husband shall be 
entitled to demand and have restoration of the cattle (:4azr) which shall have been given by 
him in connection with the said union. 

Sir J. D. Barry moved as an amendment : 

If a native woman married according to native custom volun:‘nrily,” and without 
misconduct amounting to good and sufficient cause on the part of the husband under such 
union, leaves and refuses to return to him, such husband shall be entitled to demand and 
have the restoration of the dowry (tkazz) which he shall have delivered in connection with 
such union. 

The amendment having been put, was agreed to, Mr. Ayliff dissenting. 

Mr. Ayliff moved: 

But if it should so happen that the said woman shall have left her husband in 
consequence of the misconduct of the said husband, and there shall be no re-marriage of her 
with the consent of her father or guardian, then there shall be no claim for restoration of 
such ¢hkazi. 

This motion put and Commission divided : 


For Against 
Mr. Ayliff, Sir J. D. Barry, 
Mr. Rolland, Rev. Dr. Stewart, 


Mr. Stanford. 
The motion accordingly negatived. | 

Mr. Ayliff moved: 

The claim for restoration of «kazi shall not be held to include the increase thereof, 
and in case it is not possible to deliver the identical zAazr originally given, then an equiva- 
lent shall be given. 

_The right to claim restoration of ¢kazi shall in no case be transferable by or herit- 
able from the husband. 

Agreed to. 

Mr. Stanford moved : , 

The skazi or native dowry shall imply and constitute the obligation on the recipient 
or recipients thereof, or any part thereof, or their lawful representatives respectively, to 
support and maintain the woman for whom such dowry (7Aaz’) has been paid, in the event 
of her being deserted or in any way reduced to poverty and requiring such support. 

Motion put atid agreed to. 

Mr. Ayliff abstained from voting. 

Mr. Ayliff moved : 

Nothing in these regulations contained and provided shall be held or construed to 
legalise any union or marriage according to native custom in such way as to entitle any 
party thereto to have and claim conjugal rights. 

Resolved,—That the consideration of this motion stand over. 
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Mr. Ayliff moved the following regulation : 

When a native woman, being one of the parties to a union commonly known as a 
native marriage, shall abscond from her husband with the connivance of her father or 
guardian, and shall be disposed of to another man according to native custom, then the 
children (if any) being issue of such union, shall in the case of children not being five years 
of age, be subject to the custody and control of their mother, and those being more than 
five years of age shall be subject to the custody and control of their father. 

Mr. Stanford moved as an amendment: To omit the words from ‘‘ with connivance” 
down to ‘‘native custom.” 

This amendment put and agreed to, Mr. Ayliff only dissenting. 

Mr. Stanford moved: To add the following to the motion : 

Except it be proved to the satisfaction of the Court that such father or mother is unfit 
to retain the custody and control of such children, in which case such Court may appoint 
some fit and proper person as guardian, and may make such order with regard to mainte- 
nance of such children as to such Court may seem fit. 

Agreed to. 

Motion as amended then put and agreed to. 

Mr. Ayliff moved : 

Any competent Court of Justice shall have jurisdiction to give effect to and enforce 
the rights in the last preceding regulation mentioned. 

Agreed to. 

Mr. Ayliff moved : 

The respective Courts of the Resident Magistrate of the Colony shall have jurisdic- 
tion to adjudicate upon cases arising from any of the foregoing regulations, anything in 
Section 8 of Act 20, 1856, to the contrary notwithstanding. 

Agreed to. 

Mr. Ayliff moved : 

As often as any native woman shall complain against any person in respect of any 
claim for the custody or control of any child, the process of the Court for compelling the 
attendance of the party accused, and of all necessary witnesses, shall be issued at the public 
charge, provided the Resident Magistrate shall certify that such payment is necessary in the 
circumstances. 

Agreed to. 

Mr. Ayliff moved : 

In any such proceedings as in the last preceding regulation mentioned, such woman 
shall be considered to be entitled to sue and appear in Court without being assisted by any 
husband, guardian, or curator. 

Agreed to. 

Mr. Ayliff further moved : 

When a question arises in any Court of Justice as to whether there has been connivance 
by the father or guardian of the woman in the act of her leaving her husband as in the first 
regulation referred to, then the test shall be whether or not such father or guardian has 
disposed of her to another man in marriage. 

This motion put and negatived. 


Graham’s Town, November 11, 1882. 


PRESENT : 
Sir J. D. Barry ; Rev. Dr. Stewart; W. E. Stanford, Esq.; J. Ayliff, Esq.; E. 8. 
Rolland, Esq. 
Mr. Stanford moved that the Commission revert to the regulations on marriage. 


ed to. 
Mr. Stanford moved: That in the regulation for registration of native marriages after 
the word ‘‘woman,”’ the words “ according to native custom ’’ be inserted. 
Agreed to. 
Mr. Stanford further moved: That in the regulation for fee for non-registration 
before the word ‘‘ provided,” the words ‘‘and registry of the marriage may then be made’ 
he inserted. : 


Agreed to. 


The Commission then proceeded to the consideration of Mr. Ayliff’s motion, standing 
over from last sitting. 

Mr. Ayliff moved as follows: Nothing in these regulations contained and provided 
shall be held or construed to legalise any polygamous union or marriage according to native 
«:ustom in such way as to entitle any party thereto to have and claim conjugal rights. 

After discussion, 

Motion put and Commission divided : 
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For Against 
Mr. Ay)liff. Sir J. D. Barry, 
Rev. Dr. Stewart, 
Mr. Stanford, 
Mr. Rolland. 


Motion accordingly negatived. 
Sir J. D. Barry moved : 
No Court shall make any order for the restitution of conjugal rights in any case of any 
polygamous union contracted according to native custom. 
iscussion ensued. 


Grahams Town, November 13, 1882. 


PRESENT : 


Sir J. D. Barry; Rev. Dr. Stewart; W. E. Stanford, Esq.; J. Ayliff, Esq.; E. 8. 
Rolland, Esq. 


The motion, proposed by Sir J. D. Barry, which was under consideration at the 
close of last sifting, was put and agreed to. 

Sir J. D. Barry then moved the following: 

In every case arising out of any marriage according to native custom, any Court of 
Resident Magistrate may, on sufficient cause being shewn, order the cancellation of the 
contract of marriage, and the restitution of the dowry or haz, and make an order providing 
for the guardianship or maintenance of any children, the issue of such union, in accordance 
with these regulations. 

Motion put and agreed to, Mr. Ayliff dissenting. 

Rev. Dr. Stewart moved: That the Commission now proceed¢to consider the question of 
registration as adapted to the Colony. 

Agreed to. 

Rev. Dr. Stewart moved: That the following be provisionally adopted for the Com- 
mission’s report : 


On the difficult subject of polygamy, as involving the whole question of Marriage and 
the related subject of Inheritonce, the Commission desires to record their conclusions, and the 
grounds on which they are based, somewhat fully, and as follows. 

They express their conviction that it would be for the welfare of the native people of 
this country if this practice could be speedily abolished, and that its disappearance would 
materially aid the labours of Missionaries, and conduce to the prosperity of the country. On 
the other hand they recognise that institutions which have become rooted in the social and 
national life of any people are not easily overthrown by direct enactment. They are never so 
overthrown unless there is a preparation of ade and a certain willingness on the part of 
the people to accept such changes, or unless the Government promulgating such enactments is 
in possession of sufficient force to give effect to these laws, and is also satisfied both as to the 
justice and necessity of using such force. Neither of these conditions exist at the present 
moment. And there can be no difficulty in finding an illustration of the danger of passing 
enactments without the necessary power or force to give them effect. Among the native 
people of this country also, there does not exist to any extent the means of diffusing informa- 
tion by the help of the press, and they can only be reached through the Magistrates and 
Missionaries. 

Any measure therefore, to be effective, would require to rest on their confidence and 
support, and sufficient time would require to be given to secure that, and the Commission, 
therefore, do not at present recommend any action the immediate effect of which would be at 
once to suppress polygamy by direct enactments. They recommend rather the adoption of 
such indirect measures, the effect of which would be to dually draw certain restrictions 
round the practice, in the form of certain disabilities, without direct prohibition; while they 
also believe that with enlightenment and the spread of other views among the natives the 
practice will gradually disappear. 

They believe such a course to be consonant with justice and not derogatory to the 
authority and administration of law in a Christian country, and more likely in the end to 
secure the desired object than to attempt by sudden enactment to stop the practice. 

They rest their view on the following grounds :— 7 


(a.) A distinction must be made between practices repugnant to Christian law and enlightened 
Christian feeling, among which would come the custom of polygamy, and those practices which 
also have the sanction of national custom, but are repugnant to humanity and justice, as well 
as to Christian law and feeling. Among these may be reckoned the now repressed custom of 
suttce, or the immolation of widows; infagticide and the exposure of female children, and the 
self-immolation of religious devotees, in India ; and the practice of witchcraft and smelling out 
among some native tribes of this country. Absolute prohibition by direct enactments, rendering 
such practices penal, is justifiable and necessary on the ground of the sacredness of human life, 
which it is the duty of the State to protect. 
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(b.) Dealing with the question of marriage in its broadest aspect, the Commissioners cannot accept 
the view extensively held, that marriage can only be recognised and regarded as legal and valid, 
’ in dealing with a people among whom civilization and Christian law have but lately come, when 
such marriages have been performed according to the rites of civilized or Christian countries and 
duly registered. They recognise the essential element of marriage to be a contract between a 
man and a woman, and into the celebration of which a certain defined social, or civil, or religious 
ceremony enters, while at the same time they hold that the Christian law of marriage sets forth 
the truest and purest idea of such a union, and fixes what should obtain amongst those who 
have accepted istianity as a religion, or in States ruled by Christian law. But they cannot 
on this ground hold that marriages celebrated in this or in other countries where Christianity 
has not been established, or where the civilization is not Christian, are not in reality 
marriages, whether such marriages are monogamous or not, so long as certain essential conditions 
are fairly fulfilled, viz., mutual life, fidelity, mutual support and recognition of certain duties to 
the offspring of such unions or marriages; for by this view at least two-thirds of the entire 
population of the globe would be in the position of being illegally married, and therefore with- 
out any of the rights of marriage or responsibilities to children which belong to marriage, and 
the children without their just and natural rights in addition. 


(c.) The suppression of polygamy by direct enactment does not appear to be attempted in India 
and in several other countries or dependenucics of the British Empire. Neither amongst 
some portions of the coloured, but not aboriyinal, population of South Africa is this sup- 
pression carried out and the practice made penal. The Commission therefore cannot see ita 
way to be influenced in its recommendation by the cry or demand that this practice should 
be at once suppressed by direct enactment amongst the aboriginal population of this country, 
such as Kafirs, Fingoes, Tembus, or others, being aborigines, living either in the Dependencies 
or within the Colonial boundary. 

They therefore recommend, on the grounds stated above, that this difficult subject 
‘should be approached in the following way— as applied to natives within the Colony—and 
with some modifications in its application to those living in the Dependencies. 

1.—.Recognition as valid with or without registration of all present existing marriages. 
however contracted, whether by christian rite, civil contract, or native custom. This is the 
practical effect of the law as it at present exists in the districts of the Colony which formerly 
constituted the territory of British Kaffraria (see Ordinance 10, 1864). It is desirable to have 
uniformity within the Colony at least. 

After discussion, 

The motion was put and agreed to. 

Mr. Ayliff abstained from voting. 


Grahan’s Town, November 14, 1882. 


PRESENT : 
Sir J. D. Barry, Rev. Dr. Stewart, J. Ayliff, Esq., W. E. Stanford, Esq., E. 8. Rolland, Esq. 


The Secretary submitted letter of date 10th inst. from Dr. Dale, Superintendent-General 
of Education, with memorandum ou Native Education; also, return of correspondence 
between the Government and the Magistrates of certain districts in the Colony and the 
Territories regarding the operation of the Pass Laws. 

Rov. Dr. Stewart moved the following as an addition to the paragraphs of the report 
provisionally agreed to yesterday: 2. Registration of all future marriages of natives 
within the Colony, contracted or entered into according to Christian rite or civil contract, as- 
already provided for by law. 

Agreed to. 

Rev. Dr. Stewart then moved: 3. Registration up to a certain future date to be fixed 
by law, of all marriages by native custom, whether monogamous or not, when accempanied 
by the essentials of the ceremony in each case, as defined by law or in these regulations. 

Sir J. D. Barry moved: That the following stand as paragraph 3: That from and after 
a future date to be fixed by law, recognition shall not be given to more than one mutual 
engagement between one native man and one native woman to live together as man and 
wife ; and that legal recognition should be given to the first of such native unions entered 
into according to native custom, as defined by these regulations. 

After discussion, 

The motion proposed by Sir J. D. Barry was put, and the Commission divided : 


For. Against. 
Sir J. D. Barry, W. E. Stanford. 
J. Ayliff, 
BK. 8. Rolland. 


The motion accordingly adopted. 

Sir J. D. Barry moved: To add to the resolution now adopted the words “ whether 
rogistered or not.” 

This motion put and the Commission divided : 


For. Against. | 
Sir J. D. Barry, ‘ W. E. Stanford. 
J. Ayliff, 


E. S. Rolland. . . 
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Motion accordingly adopted. 
Rev. Dr. Stewart’s motion, paragraph No. 3, now to stand as paragraph 4, was then 
ut. 
= Mr. Stanford moved an amendment: To omit the first word “ Registration” and 
substitute ‘‘ Recognition.”’ 

Agreed to. 

The motion as thus amended was put and agreed to—viz.: 4. Recognition up fo certain 
future date, to be fixed by law, of all marriages by native customs whether monogamous or 
not, when accompanied with the essentials of the ceremony in each case as fixed by law, or 
in these lar ryan 

Rev. Dr. Stewart moved the following to be paragraph 5: Recognition on and after a 
date to be fixed at some future time as may appear suitable, and not less than seven years, 
of one marriage only, whether as the first wits or chief wife, which marriage shall be valid 
whether contracted according to Christian rite, or civil contract, or native custom. 

Mr. Stanford moved as an amendment, that the following stand as paragraph 5: Re- 
cognition after such date as the Governor may determine, of one marriage only accord- 
ing to native custom, in so far that zkaz: cases arising out of polygamous connections shall 
not be entertained by any court, but the rights of children born of such unions shall in all 
cases be maintained according to the Native Succession Act. 

With leave of the Commission, the Rev. Dr. Stewart and Mr. Stanford respectively 
withdrew the motion and amendment. 

On the motion of the Rev. Dr. Stewart, it was resolved to adjourn the further con- 
sideration of the regulations on marriage and registration until to-morrow. 


Grahan’s Town, November 15, 1882. 


PRESENT : 


Sir J. D. Barry, Rev. Dr. Stewart, W. E. Stanford, J. Ayliff, and E. 8. Rolland, Esqrs. 


The Rev. Dr. Stewart moved: That the following regulation be adopted and submitted 
in lieu of paragraph 3, which was agreed to yesterday : 

On and after a date to be fixed at such time as to the Government shall appear suitable, 
recognition of one marriage only, being that of the first wife married according to native 
custom: Provided (1) That such date shall not be less than five years from the promulga- 
tion of these regulations: Provided (2) also that the rights of any children born of other 
unions within the same household or family—whether born prior to or subsequent to such 
marriage, shall not be affected in regard to any inheritance or disposition of property 
apportioned to them during the lifetime of their parents ; and provided (3) that from the 
date to be fixed as aforementioned it shall not be competent for any court to hear or enter- 
tain any claims with respect to :4azi or native dowry, or any suit arising therefrom in regard 
to any marriage according to native custom other than that of the marriage of the first wife 
as aforesaid. 

Mr. Ayliff moved as an amendment: To omit the last words ‘‘other than that of the 
marriage of the first wife as aforesaid,” and substitute ‘‘ other than the case of the woman 
having absconded from her husband with the connivance of her father or guardian and 
having been ee of by him to another man.”’ 

This amendment put and negatived. 

The motion was then put and agreed to unanimously, Mr. Ayliff voting for it, subject to 
the terms of his amendment. 

Rey. Dr. Stewart further moved the following paragraphs : 

5.—Non-recognition by any court of any claim for conjugal rights in the case of poly- 
gamous marriages. 

6.—Recognition of claims for restoration of ikazi and cancelling contract of marriage. 

7.—Recognition of the claims of children. : 

Agreed to. 

It was then resolved,—That the regulations with respect to marriage and dissolution 
of native marriages in the recently annexed Territories, and the regulations in regard to 
natives within the colony, be printed. 

Rev. Dr. Stewart moved: That the words ‘‘ mutual consent” be omitted from the 
regulation with respect to grounds of dissolution of marriage. 

Agreed to. 

Mr. Rolland: moved the following amended regulation : 

Parties married according to native custom to one woman oniy, may at any time obtain 
a licence to contract civil or Christian marriage with that woman, and upon such re-marriage 
the general laws in force in the Cape Colony, save and except the Colonial law of inheritance 
in cases of intestacy, shall apply to such re-marriage and the issue thereof: Provided, how- 
ever, that such colonial law vf inheritanco may, in case the parties to such re-marriage 
desire it, take effect upon their recording such desire before the marriage officer in whose 
presence the re-marriage takes place. sg 
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Motion put and the Commission divided : 


For. Against. 
Sir J. D. Barry Mr. Ayliff, 
Mr. Rolland, Rev. Dr. Stewart. 
Mr. Stanford. 
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The motion accordingly adopted. 

Mr. Ayliff then moved the following resolution on the subject of Land Tenure : 

‘‘3.—Then as to the next subject of enquiry, viz.:—c. To enyuire into the Native 
Customs in the matter of Land Tenure, and to make such suggestions regarding the Tenure 
of Land as may seem best suited to carry out, where practicable, the okey of this Colony 
in the matter of individual Tenure,—the Commission find that, according to Native Customs, 
the land occupied by a tribe is regarded theoretically as the property of the paramount 
Chief ; in relation to the tribe he is a Trustee holding it for the people, who occupy and use 
it in subordination to him, on communistic principles. The history and traditions of the 
‘Natives have established a deep and ingrained prejudice in favor of this tenure, and the 
Commission have learned with regret that the well-intentioned efforts of the Government to 
extend the advantages of individual tenuro to Natives located in the Colony proper, have 
not been as successful as could have been desired. 

‘The subject has proved to be embarrassing and difficult, judging from official reports 
and the evidence of bighly qualified and trustworthy witnesses, and the Commission are 
unable to recommend that anything like a general system of dividing Native lands and 
securing rights of individuals by separate title deed should be decided on at present for 
Territories. They are of opinion this should be steadily kept in view by the Government, 
with the distinct object of taking advantage of every favoring opportunity at the request of 
the people, or from other pO ere circumstances, to establish that system, so that at the 
earliest practicable period ‘‘ the Native Customs in the matter of Land Tenure” shall be 
superseded by the better system of holding land in the dependencies under individual right 
and by separate title deed. 

‘‘ Meanwhile, and until events lead to that issue, the Commission recommend that the 
lands in the Territories now occupied by tribes, or sections of tribes, shall by formal title 
deeds, granted by the Crown, be settled and vested in Boards of Trustees, nominated by 
Government—one of such Trustees in each case being a Chief or influential Headman—who 
shall hold the same in Trust for the benefit of the people entitled thereto, subject to such 
rules and regulations as Government may fix and determine—always however without 
prejudicing existing or vested rights.” 

After discussion, 

The motion was put and agreed to unanimously. 

Mr. Stanford moved: The pecs! J Regulations to apply to the Dependencies :—When 
the majority of the occupiers of any tribal area or magisterial district within such area, or 
the majority of occupiers of any section of such area shall request the Governor to issue 
individual titles to plots of land, such titles may be issued. 

Agreed to. 

Mr. Stanford moved: At every seat of Magistracy there shall be kept a registry of 
all persons occupying plots of land in the district. 

Agreed to. 

Mr. Stanford moved : The occupier of any kraal, garden, or plot of land may lawfully 
sell to any person, being a person belonging to any one or tae of the native tribes, 
approved by the Headman or Chief, and Magistrate of the district, any improvements which 
he may have made on such kraal, garden, or plot of land. 

Mr. Stanford moved : 

Rights of occupation of any plot of land may cease and determine when the occupier is 
absent from the same for more than twelve months without having placed in occupation a 
n representative approved by the Headman and Magistrate. 

Agreed to, 

Mr. Stanford moved : 

The rights of occupation to any kraal, garden, or plot of land shall be heritable, 
but shall not be alienable, otherwise than as by section 5 provided. 

Agreed to. 

Mr. Stanford moved : 

Rights of occupation of kraal sites, gardens, or plots of land, not in occupation, 
may be granted by the resident magistrate with the concurrence of the headmen to persons 
belonging to une or other of the native tribes. 

Agreed to. ® 

Mr. Stanford moved : 

When it shall be considered expedient to issue individual titles to plots of land, the 
title shall be to the plot or parcel theretofore occupied by the individual with or without 
rights of grazing, according to custom. 

Agreed to. 

Mr. Stanford moved : 
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When the persons in lawful occupation of any tribal area or magisterial district 
within such area shall, by majority, petition that individual title may be issued, a Land 
Commission for that area, consisting of the Magistrate and two headmen, shall decide on all 
claims to individual title to be recommended to Government for approval. 

Agreed to. 

Rev. Dr. Stewart moved : . 

The Commission recommend, in reference to land tenure and transfer of land held 
by natives under individual title, that the method of conveyance should possess more 
simplicity and be less expensive than in the case of titles held by Europeans. They suggest 
that when titles are once issued and registered, it would be better, on transference of land 
between native and native, by sale or by inheritance, that presentation of the title at the 
Resident Magistrate’s office within each district, and a declaration attested before such 
Magistrate, with payment of a small fee, not exceeding five shillings, should be valid as 
transfer, and duplicate of such transfer at the Deeds Registry Office, Cape Town provided 
for; or such other method adopted, to meet the requirements of the case, as may to the 

vernment appear proper. . 

Mr. Ayliff moved as an amendment : 

The Commission would strongly recommend that the mode of transferring land held by 
Natives under individual title should be made as inexpensive as possible, so that when a 
piece of land transferred from native to native, or devolving by inheritance, the cost of con- 


veying it shall be minimized. oO 
After discussion, 
The amendment was put, and the Commission divided : 
For. Against. 
Mr. Ayliff. Rev. Dr. Stewart, 
Mr. Stanford, 
Mr. Rolland. 


The amendment accordingly negatived. 
The motion was then put and agreed to, Mr. Ayliff only dissenting. 


Graham’s Town, November 16, 1882. 


PRESENT : 
Rev. Dr. Stewart, and W. E. Stanford, J. Ayliff, and E. 8. Rolland, Esgqrs. 


On the motion of Mr. Rolland, it was resolved that Mr. Ayliff take the chair in the 
absence of the President. 
Rey. Dr. Stewart moved, under the head of Land Tenure : 

All individual titles shall be heritable but not transferable by purchase or sale, 

otherwise than between native and native. : 
Agreed to. 
Rev. Dr. Stewart further moved : 

No Trustee or Trustees shall have any power of mortgage over lands held by tribal 
title except for improvement on such lands, which scheme of improvement shall be first sub- 
mitted to Government and be subject to its approval before power of action is granted ; nor 
shell such trustees have any power of alienation or sale of any portion of such lands held 
under tribal title, except in the issue of individual titles under the regulations providing for 
issuing such titles to natives only. 

Agreed to. 
Mr. Ayliff moved : 

The Trustees under any tribal tenure shall be bound from time to time at yearly 
intervals to prepare full and particular reports of their administration and of the condition, 
habits, and progress of the people occupying the areas held by them, accompanied by audited 
accounts of all moneys received and paid in connection with their trust, and such reports and 
accounts shall be regularly laid before the Parliament of the Colony. 

t 


d to. 

Ror Dr Stewart then moved : 

In pursuance of the resolution already adopted recommending inter alia that 
individual titles shall be issued at as early a date as may be found beneficial to the people, 
and desired by them—the Commission, in consequence of evidence offered on this point, 
express their belief that such individual titles may, with advantage, be issued in several 
portions of Fingoland, at an early date, or as soon as an expression of opinion favourable 
thereto shall have been obtained from the people, in conformity with the regulations applying 
to land tenure under tribal titles. . 

Agreed to. 

Mr. Rolland moved : | 

With regard to the native locations within the Colony (including the district of 
Herschel) the Commission recommend that these locations should continue to be reserved for 
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native occupation ; and that this reservation should be secured by means of titles or trust 
deeds issued for that purpose in favour of Boards of Trustees who shall hold and administer 
these lands for and on behalf of the natives in occupation of the same—subject to the 
regulations on land tenure for the Territories which havo been recommended by the Com- 
mission—and subject also to any arrangements within such location already made or here- 
after to be made for individual tenure. 

Agreed to. 

The printed regulations in respect of Native Marriages and Dissolution of Marriages 
in the Territories were then submitted and considered. 

The printed regulations in regard to Native Marriages within the Colony proper were 
also submitted and considered. 

Mr. Ayliff then moved the following resolution under the head of Local Self-Govern- 
ment : 
Then as to the last subject committed to them, viz. :— : 


d. To report upon the advisability of introducing some system of Local Self-Government in Native 
Territories. 

_ The Commission cannot say that their enquiries have led them to observe anything like a 

general desire, or indeed any sort of aptitude amongst the Native tribes for the management 
of Local Government or Municipal affairs, as entertained by us. All their national traditions 
are in favor of the government of the village or kraal by the headman in the same way 
as thg tribe is governed by the Chief, and when these authorities have been removed, there 
has been decidedly manifested a readiness to submit to the personal administration of the 
Magistrate, or the personal influence of the Missionary as the case may be, and often with 
the best results. No specific legislation in the direction of municipal self-government 1s 
therefore recommended now. It is however suggested that the requirements of Lea We and 
Mission communities where the Native element prevails, can at present be supplied by the 
jurisdiction of the Magistrate in the one case and of the Mission Station cers in the 
other. The Village Management Acts of the Colony are adapted for any communities 
showing a healthy desire for popular government in Municipal affairs, and the general 
Municipal and District Laws of the Colony will meet any cases possibly occurring of greater 


advance and where the people have acquired the superior qualifications afforded by education 
and civilization. , 


After discussion, 

The motion was put and agreed to. 

Mr. Rolland moved the following : 

With the view of promoting and increasing the confidence of the natives in the Govern- 
ment and in those of its officers who are employed in the administration of law and justice 
among natives, and with the view of enhancing the efficiency of such officers, the Com- 
mission recommend that the Government should take such measures as may seem fittest for 
encouraging the acquisition of the native languages by its officers in the Native Service, and 


that one or more educational institutions might be subsidized with the object of facilitating 
the study of Kafir. 


Agreed to. ; 

Mr. Rolland further moved : | 

Considering the great advantages to be derived from the diffusion among the natives of 
a clear and accurate knowledge of the laws affecting them, the Commission recommend that 
as soon as any laws and regulations shall be promulgated for the government of the 
natives, aclear precis, in untechnical language, suited to the native comprehension, shall 
be drawn up and translated into the Kafir language, and a sufficient number of printed copies 
of the —_ epee to each Magistrate for gratuitous distribution among the people. 

Agreed to. 

Secretary submitted letter from A. R. Welsh, Esq., forwarding sketch of Podomise 
history and customs, which was ordered to be printed. 


Graham's Town, November 17, 1882. 


PRESENT : 
Sir J. D. Barry, Rev. Dr. Stewart, E. 8. Rolland, Esq., J. Ayliff, Esq., W. E. Stanford, Esq. 


Rev. Dr. Stewart moved to revert to the regulation with respect to dissolution of native 
marriages. 


Agreed to. 

Rev. Dr. Stewart then moved: To insert after the words ‘“‘ Her husband’s incestuous 
intercourse ”’ the words “ or adultery with a married womam.”’ 

Motion put and negatived. 

Rev. Dr. Stewart moved: To insert the following new line : ‘‘ Her husband’s adulterous 


intercourse with a married woman, combined with cruelty.” 
Agreed to. 
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Mr. Stanford moved the following resolution for the Report : 

Both marriages and dissolutions of marriage according to native custom have in the 
past been transacted by the natives as private or domestic matters, and without reference to 

*any Court. The Commission cannot hold out any hope that this practice will for some time 
to come be discontinued by the natives, and this being the case the Commission has thought 
it to be.its duty to provide for cases which may arise from the subsistence of an ingrained 
habit. It frequently happens that a Kafir girl, is married and soon after for some cause or 
other leaves her husband, who recovers the thazs from her father without going before a 
Court. Both parties thereafter contract marriages which probably prove permanent. It 
would be a hardship approaching to injustice if the children of such subsequent union 
on the part of the woman should be held illegtimate by the non-recognition of the 
informal dissolution which preceded such union, while no such disability would attach to the 
issue of the polygamous husband’s subsequent marriage. The Commission therefore has 
recommended that for the protection of the children of such subsequent marriage, who 
are innocent of all offence, and who for centuries have been considered by custom to be 
legitimate, such informal dissolutions shall be so far recognised that the children shall not be 
prejudiced. 

Agreed to, Mr. Ayliff dissenting. 

Rev. Dr. Stewart abstained from voting. 

Sir J. D. Barry absent when the question was put. 

Mr. Rolland moved the following: — . 

The Commission desires to give effect to the recommendations submitted to it by the 
Superintendent-General of Education, with the view of promoting the cause of education m 
the Territories. These are that in each Territory a School Board or Educational Committee 
be formed, to consist for the Territory of the Chief Magistrate, the Magistrates, and 
Missionaries, ofthe Territory, assisted by some of the principal headmen. This would enable 
Government officers and headmen to co-operate with the Missionaries for educational 
purposes, and would give an impetus to native education. Such a Board should be 
empowered, after the consent of a majority of the inhabitants, to levy a small rate on each 
occupier of land, similar to the self-imposed tax for general improvements in Fingoland, 
shather the children of such occupier attend school or not. In the latter casé, this would 
act as an inducement to parents to send their children to school in order to obtain value for 
their money. In addition to such Territorial School Board, subordinate local school boards 
might by degrees be formed for each school district, which would attend to the require- 
er and b ciency of each school and urge the attendance of children at such school. 

eed to. 

Me Ayliff moved an additional regulation under the head Land Tenure :— 

The title deeds hereinbefore provided for shall be at all times conditional, for their 
validity, upon the loyalty of the natives to, or for whose benefit they shall have been 
granted; and in the event of any such native or natives being proved to be guilty of any 
overt act of Treason, Sedition, or Rebellion against the Queen’s Government, he or they 
shall be held and considered to have forfeited whatever rights such title deeds shall have 

anted. 
Re Mr. Stanford moved as an amendment : 

While approving of the principle of forfeiture of land in the case of high treason or 
conspiracy against the Queen’s Government, the Commission cannot recommend its applica- 
tion to title deeds held by natives in the Territories until the law of the Colony has been * 
adapted to the principle. 

After discussion, | 

The amendment was put and the Commission divided : 


For. Against. 
Mr. Stanford, Mr. Ayliff. 
Rey. Dr Stewart, 
Mr. Rolland. 


The amendment accordingly adopted. 

Mr. Stanford then moved : 

The Commission recommend that the present system of passes, under Act 22 of 1867, 
be repealed, for the following reasons :— 


(a.) The anomalous condition of the present law, as set forth in the memorandum 
of the Attorney-General, dated 19th September, 1881, laid before Parliament 
in the Session of 1882 (A. 91-’82), according to which the Kafirs belonging to 
the native locations in King William’s Town and East London division, and the 
Tambookies of the Tambookie Location, Queenstown, are the only natives 
within the Colony subject to the penalties of the Act, while the natives belonging 
to the recently-annexed Territories are not so subject, and the Fingoes are 
altogether excluded from the operation of the law. 


(4.) The Cattle Removal Act No. 14 of 1870, and the Vagrancy Act of 1879, if 
carried out, appear to supply all the necessary safeguards for the protection of 
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the evils of promiscuous roaming without any definite object, more especially 
as it may fairly be hoped that the newly organised Police Force will effectually 
contribute to the enforcement of the provisions of these enactments. 
(c.) The facility with which the best devised system of passes has been and may 
be evaded by the manufacture and issue of spurious passes by dishonest 
ersons. . 
(d.) Tho disabilities imposed upon natives of the better class by the pass law. 

The Commission, however, do not lose sight of the fact that many of the natives 
themselves consider passes a protection to them when travelling in the Colony. To meet 
this we suggest that protection papers or tickets might still be issued by the several pass 
officers on application to all who may be legitimately engaged in fravelling from one 
place to another—and who may wish for them—provided that none be given to persons 
convicted of serious offences or of known bad character. 


After discussion, 
Motion put and the Commission divided : . 
For. Against, 
Mr. Stanford, Mr. Ayliff. 
Rev. Dr. Stewart, 
Mr. Rolland, 


Sir J. D. Barry. 
The motion accordingly adopted. 


Grahan’s Town, 18th November, 1882. 


. PRESENT : 
Sir J. D. Barry, Rev. Dr. Stewart, J. Ayliff, Esq., E. S. Rolland, Esq. 
Commission in deliberation. 


Graham's Town, 20th November, 1882. 


PRESENT : 
Sir J. D. Barry, Rev. Dr. Stewart, E. 8. Rolland, Esq., J. Ayliff, Esq. 
~ Commission in deliberation. 


Graham’s Town, 21st November, 1882. 


PRESENT : | 
Sir J. D. Barry, Rev. Dr. Stewart, W. E. Stanford, Esq., J. Ayliff, Esq., E. 8. Rolland, Esq. 
Commission in deliberation on draft of Report. 


Graham’s Town, 22nd November, 1882. 
PRESENT.: 
Sir J. D. Barry, Rev. Dr. Stewart, and W. E. Stanford, J. Ayliff, E. 8. Rolland, Esqrs. 
Commission in deliberation on draft of Report. 


Graham’s Town, 23rd November, 1882. 


PRESENT : 
Sir J. D. Barry, Rev. Dr. Stewart, and W. E. Stanford, J. Ayliff, E. 8. Rolland, Esqrs. 


The Secretary submitted amendments of the chapter on ‘‘ Jurisdiction and Procedure ”’ 
in the Penal Code, which were agreed te. 

Mr. Stanford moved the following stand part of the Code as Section 277: No person 
shall be enrolled to practise as a law agent in any Court of the Native Territories, until such 
person shall have been examined and approved by the Recorder as fit and proper in character 
and legal qualifications to be so sarolled ; and all the provisions of the colonial law giving 


xlvii 


authority to Resident Magistrates to enquire into and control the professional conduct of 
such scone with power of supervision and dismissal, shall apply in the Territories. 
eed to. 

Mr. Stanford moved that the title ‘‘ Native Territories Penal Code” be substituted for 
that of ‘‘ Transkeian Penal Code.” 

Agreed to. 

Rev. Dr. Stewart submitted the -following proposals in regard to Liquor Traffic in the 
Colony :--The Commission recommends that the provisions in regard to the Liquor 
traffic proposed to be applied to the Native Territories (vide Sections 256 to 262 of 
the Penal Code) shall be applied to those of the Eastern and Frontier Districts of the 
Colony in which-there are Native Locations, or where the natives are most numerous, viz: 
—King William’s Town, East London, Komgha, Stutterheim, Cathcart, Queen’s Town, 
Glen Grey, or Lady Frere, Wodehouse, Barkly, Aliwal North and Herschel; and also 
Victoria East, Fort Beaufort, Peddie and Albany, and such other Districts as to the 
Governor-in-Council may from time to time appear to be necessary. 

Mr. Stanford moved the following resolution : 

The Commission, while confining itself generally in terms of the instructions given to 
them to improve the condition of the natives by means of legislative action, would fail in its 
duty to the Government and people of the Colony, if they professed to hold that only by 
means of such legislative action can the natives be caused to advance, and their condition 
ameliorated. There are other beneficent forces at work, and amongst the most powerful 
operating at present on the ‘natives are the various Christian Missions, which at great 
expense, and with untiring devotedness, and in spite of heavy losses and manifold dis- 
couragements have established their agencies among the natives. The influence of these 
agencies in raising the natives to a higher state, both morally and individually, can hardly 
be overstated. The evidence brought before the Commission teems with testimony to the 
good which has been and continues to be done. A few adverse criticisms have come to the 
notice of the Commission, but these have not been substantiated, notwithstanding that even 
the best friends of missions deplore the fact that all the good wished for is not done. The 
Commission wishes to bear its testimony to the high opinion it has formed both from hearsay 
and from observation and personal experience of the good which is being effected morally, 
educationally and indirectly by Missionary labour, and recommend that all the countenance, 
encouragement, and support which may be possible should be extended to them by the 
Government. 

Agreed to. 

Rev. Dr. Stewart moved: That this meeting do now adjourn, until the month of 
January, and that the Secretary be instructed to proceed with the final printing of the Penal 
Code, and that the draft Report be printed and laid before the Commission at its next 
meeting. 

Agreed to. 


Grahaws Town, 28th December, 1882. 


PRESENT : 


Sir J. D. Barry, W. E. Stanford, Esq., Hon. T. Upington, J. Ayliff, Esq., Dr. Berry, and 
R. Solomon, Esq. 


Comiigsion assembled, pursuant to circular issued by the President. 

The Secretary submitted printed Copies of the Draft Report and Annexures, including 
the Penal Code and Regulations and the Minutes of Proceedings. 

The Secretary also submitted Report of Negotiations with Baca Chief in 1875, and 
Conditions on which he was accepted as a British Subject (ride Appendix I). 

Secretary further submitted Letters from Capt. Blyth, C.M.G., dated 5th December, 
and from Major Elliot, C.M.G., dated 6th December, with remarks on the Proposed Draft 
Regulations as to Marriage in the Territories, and the Draft Act as to Native Law of 
Inheritance. 

Dr. Berry moved: In the Draft Act on Inheritance, to omit the line “If there be no 
male heir of such member, the Crown.” 

Hon. T. Upington moved as an amendment: That the words be retained, and that after 
‘‘Crown,” the following words be added: ‘‘ which may dispose of such property amongst 
the female members of the family of the deceased, if any, in such manner as the Governor 
may deem fit.” 

With leave of the Commission, Dr. Berry withdrew his motion in favour of the amend- 
ment proposed by Mr. Upington, which was then put and agreed to. 

Dr. Berry moved: In the Marriege Regulations for the Territories, on page 2, to omit 
the first sub section a, and to insert it after the lines providing for the recovery of thazi in 
such part as the Court may consider fair and equitable in the circumstances. 

greed tu. 

Mr. Avliff abstained from voting. 

Mr. Stanford moved: That the Regulations with regard to Seduction and Adultery, 
agreed to on the 2nd November, stand part of the Regulations for the Territories and also 
for the Colony Proper. 

Agreed to. 


- 
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The Commission then proceeded to the consideration of the Draft Report. | 

The Hon. T. Upington moved: Under the head of Native Land Tenure, paragraph 
109: To omit the word ‘‘and,” and substitute ‘‘but,’’? and to omit all the words after 
‘‘Commission is’ and substitute, ‘‘of opinion that a general system of dividing native 
lands and securing rights of individuals by separate title deed, should be steadily kept in 
view by the Government’’; and that sub-sections 1, 2, and 3 with regard to the power of 
vesting Tribal lands in Trustees be omitted. 

otion put and Commission divided : 


For: Against : 
Hon. T. Upington. J. Ayliff, 
W. E. Stanford, 
Dr. Berry, 
R. Solomon. 


The Motion accordingly negatived. 
Hon. T. Upington moved: In sub-section 1, to omit the words ‘‘One of such Trustees 
in each case being a chief or influential headman.”’ 


Motion put : 
For: Against : 
Hon. T. Upington. : W. E. Stanford, 
J. Ayliff, 
Dr. Berry, 


. R. Solomon. 

Motion accordingly negatived. | 

Dr. Berry moved: The following regulation to follow sub-section 4:—For the purpose 
of assisting in the keeping of such registry of occupiers, there shall be for every kraal or 
group of kraals having common grazing lands, a headman recognized by the Government 
to whom all Natives desirous of having lands for cultivation or rights of grazing on the 
common lands of the kraal shall make application. 

Motion put and negatived. 

Hon. T. Upington moved: In sub-section 5, to omit the words ‘‘ the headman or chief, 
and that a similar amendment be made in the subsequent paragraphs where the approval of 
headman or chief is provided for. 

Motion put and negatived. : 

Dr. Berry moved: In sub-section 5, to omit all the words after “sell” and substitute 
the following, ‘‘ his right of occupation of such kraal, garden, or plot of land, to any native 
approved by the chief or headman and the Magistrate of the district.” 

eed to. 

fon T. Upington moved: In paragraph 121, under the head ‘“ Local Self-Govern- 
ment,” to omit the following words; ‘‘The Commission does not forget that the Cape Parlia- 
ment cannot be asked to forego any of its powers to legislate for the Territories. The Com- 
mission, however, is not without hope that the Territorial system of a local administration 
and a Native Council, with further provisions presently to be considered, may be found to 
be so successful that it will come to be an understood point with all parties in Parliament 
that in matters affecting the Territories, the right of initiative will be left with the Terri- 
torial Officers. ; 

Motion put and the Commission divided : 


For: : Against : 
Hon. T. Upington, W. E. Stanford, 
R. Solomon. Dr. Berry. 


Mr. Ayliff abstained from voting. 
The President gave his vote for the motion, which was accordingly adopted. 


Graham’s Town, 29th December, 1882. 


PRESENT : 


Sir J. D. Barry, Hon. T. Upington, W. E. Stanford, Esq., J. Ayliff, Esq., Dr. Berry, 
R. Solomon, Esq. 


The Hon. T. Upington moved the following to be inserted in the Report: The Com- 
mission ‘has received reports in reply to the Circular addressed to Superintendents and 
Inspectors of Native Locations, within the Colony, and is of opinion that the system pro- 
vided by the Act relating to Native Locations is advantageous, and supplies useful machin- 
ery for the control of natives in various localities, who otherwise would be subject to little 
or no supervision. ‘The Commission, however, thinks it highly necessary that Superinten- 
dents and Inspectors of Native Locations should, for the efficient discharge of their duties, 
reside in the immediate neighbourhood of the respective Locations under their management, 
if not actually within the limits of such Locations. 

Agreed to. 
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Dr. Berry moved further: In addition to this, the Commission sees reason to believe 
that in all cases where a considerable number of natives occupy a tract of country to the 
almost complete exclusion of Europeans, an officer should be appointed as Inspector, who 
should not be allowed to engage in any other profession or business. 

Agreed to. 

Dr. Berry then moved: The system of exacting in addition to the ordinary hut-tax 
and house duty a comparatively heavy tax from the native occupiers of land for the purpose 
of defraying the Superintendent or Inspector’s salary, seems to the Commission oppressive 
and impolitic. 

Motion put and Commission divided : 


For: Against : 
Dr. Berry, Hon. T. Upington, 
W. E. Stanford. J. Ayliff, 
R. Solomon. 


Motion accordingly negatived. 


Dr. Berry moved : The Commission also desires to bring to the notice of Government that 
in most towns having Municipal Boards or Town Councils, it has become a custom to set 
aside a portion of the township or of the common pasture lands for the huts or dwellings of 
such natives as are ostensibly domestic servants or labourers in the town. It is usual for 
the Municipal Boards or Town Councils to demand and take from the occupier of each hut 
a sum of money by way of occupation rent. These rents seem to be taken in some instances 
without any admission of implied obligation to make suitablo provision for the needs of the 
location community. It i ete that an improvement may be made in this by the dis- 
allowance of the local regulations which legalise the occupation rent, unless and until the 
requirements of the location in respect of such things as water supply, sanitary arrange- 
ments, schools, police, &c., are reasonably provided for. 

Agreed to. 

Dr. Berry moved: A committee of inhabitants of such native locations, and elected by 
them, may very conveniently take the management of some of its affairs, subject or not to 
the control of the local Municipal Board or Town Council, a system which would gradually 
develop that liking and capacity for municipal self-government which at present are desi- 
derata among the nativos. 

Motion put and Commission divided : 


For: ° Against : 
Sir J. D. Barry, Hon. T. Upington, 
Dr. Berry, Mr. Ayliff. 
Mr. Stanford, 
Mr. Solomon. 


Motion accordingly adopted. 


Dr. Berry moved: It is also certain that the right of occupation of these location hut 
or dwelling lots often passes from native to native for valuable consideration—a fact which 
seems to indicate that the time has arrived, in some of the older towns, for the substitution 
of permanent titles for the informal tenure which now subsists. 

Motion put and Commission divided : 


For: Against : 
Dr. Berry, Hon. T. Upington, 
Mr. Stanford, Mr. Ayliff. 
Mr. Solomon, 


Motion accordingly adopted. 

Mr. Stanford (for Dr. Stewart) moved: That in reference to the Liquor Traffic among 
natives within the Colony, the Commission recommends that the provisions § in 
regard to the Liquor traffic a ec to be applied to the Native Territories (ride Sections 
257 to 259 of the Penal Code) shall be applied to those of the Eastern and Frontier Districts 


of the Colony in which thore are Native tions, or where the natives are most numerous. 
Motiun put and Commission divided : 
For: Against : 
Sir J. D. Barry, Hon. T. Upington, 
Mr. Stanford, Dr. Berry, 
Mr. Ayliff, Mr. Solomon. 
The President gave his casting vote in favour of the motion, which was accordingly 
adopted. 


Mr. Stanford moved the following to be inserted under the head ‘‘ Native Locations ”’ : 
Although approving of the working of the Native Locations Acts within the Colony, the 
Commission ‘ibes not recommend the extension of their provisions to the Native Territories. 

Motion put and Gommission divided : 


For: Against : 
Dr. Berry, Hon. T. Upington, 
Mr, Stanford, Mr. Ayliff, 
Mr. Solomon. 


The Motion accordingly negatived. 
, Gt 


~ 


1, 


The Commission then proceeded with the final revision of the Draft Report. 
Resolved,—That the Draft Report as amended be adopted. 

‘Mr. Ayliff desired to record his dissent from this resolution, stating that he was unable 
to subscribe to the Report as adopted, and he handed in a separate Report which he re- 
quested might be appended as a Minority Report to the Commission’s proceedings. 

eed to. 


Sir J. D. Barry desired to record that he adopted the Commission’s Report, subject to 
the opinions expressed by him on the several points upon which he had occasion to differ 
from a majority of the Commission, viz. : 

1. That with respect to the covenants entered into with the Tembu Chiefs, by which they 
claim authority to compound or deal judicially with certain crimes, in the interests of jus- 
tice it is most desirable that arrangements should as early as possible be made with those 
Chiefs in order to induce them voluntarily to surrender whatever judicial powers they may 
have, as any such powers are liable to abuse, and have been abused. 

2. That informal dissolutions or divorces, in the case of Native unions, should not be 
recognized, and that the issue of polygamous unions entered into after the proclamation 
proposed to be issued recognizing only one wife, should be treated as illegitmate offspring, 
as now under the Colonial law. 

3. That a single Judge Court is not desirable, and can only be justified by absolute 
necessity which will not exist if the Dependencies are absorbed by Annexation. 

4. As to the proposed Native Council, if the object were to prepare the Natives of the 
Territories for loc nel soveruinent as a Province or State hereafter to form part of a South 
African Dominion, the formation of one council might be expedient, although repre- 
sentation of the Territories in the Cape Parliament would then be unnecessary; but 
inasmuch as the Native Council is to be created merely to give expression to the views 
of those of the Natives, who may not be qualified to enjoy the exercise of the franchise in the 
new electoral representation to be given to the Territories, such expression of opinion would 
more effectually and with fewer dangerous consequences, be secured by small councils 
presided over by the Chief Magistrates in each of the Territories of Transkei, Tembuland, 
and Griqualand East, which now have little in common. 

5. As to Municipal self-government, that it is desirable to develop and foster among 
the Natives something in the form of the Eastern ‘village community,” as it would prove 
advantageous for the people in many respects if local bodies, partially or wholly elective, 
could be formed, whose duty it would be to see to the management of local matters, the 
enforcement of sanitary regulations and other minor affairs, and who would have the 
privilege of framing rules for these objects, subject to the approval of the magistrates. 

Agreed to. 

Dr. Berry moved the following Resolution: The Commission desires to place on 
record an expression of the obligations under which the Government and the Commission lie 
to the President of the Commission, His Honour Sir Jacob Dirk Barry, Kt., in respect of 
the care and patience which His Honour has brought to bear on the work of this Commis- 
sion, and in respect of the unvarying diligence, marked ability, and strict impartiality with 
which His Honour has discharged his duties as President. 

Agreed to. 

Sir J. D. Barry moved: The members of the Commission consider it their duty to 
place on record their empathic testimony to the great value of the services of Mr. John 
Noble, their most efficient Secretary ; his knowledge of the history of the Colony and of the 
various Native Tribes, enabled him to place before the Commission a large amount of care- 
fully prepared and most valuable information; his well-known habits of industry and regu- 
larity kept their work as it was carried on in most excellent order, while his kindness and 
attention relieved the members of the Commission of much of the tediousness and labour 
oe from a protracted enquiry, and they now accord to him a most hearty vote of 
thanks. 

Agreed to. 

The Hon. Mr. Upington moved: That the Secretary be authorised to reimburse 
himself to the amount of £150, for extra expenditure and services in connection with the 
labours of the Commission. 

Agreed to. 

The Hon. Mr. Upington further moved: That the papers and books of reference 
which have been before the Commission in connection with its work, be placed in the Library 
of the House of Assembly, Cape Town. 

ed to 


The Secretary submitted printing account for work executed at the last sitting of the. 


Commission at Graham’s Town. 

Resolved,—That the account be approved, and the Secretary authorised to pay the 
same. 

Further resolved,—That the Report and Proceedings of the Commission be transmitted 
to His Excellency the Governor. . 

The Commission then broke up. 
J. D. BARRY, President. 
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Page 34, line 
. 35, line 

52, line 

90, line 

103, line 

267, line 

317, line 

348, line 

357, line 

402, line 


ERRATA. 


10, for “prevented” read ‘‘ perverted.” 


59, for “before” read “after.” 


1, for ‘‘ which” read ‘wrth a.” 


37, for 
64, for 
26, for 
22, for 
18, for 
26, for 
20, for 


“right” read ‘‘rite.” 


“ubulangu” read ‘“ ubulunga.”’ 


“risky” read “lazy.” 

‘‘ perpetrated ’’ read ‘‘ perpetuated.” 
‘“poal” read ‘ gaol.” 

“St. Mary’s” read ‘ St. Mark's.” 
‘‘Gecelo”’ read ‘ Umquikela.” 


482, line 58, after ‘I would” insert “not.” 
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MINUTES OF EVIDENCE. 


Graham’s Town, Wednesday, 7th September, 1881. 


PRESENT : 
Sir Jacos Dirk Barry, Knight, President. 
J. Ayuirr, Ese., M.L.A. | | W. E. Sranrorp, Esa. 
Dr. W. Bisserr Berry. 


Sir Theophilus Shepstone, K.C.M.G., called in and examined. 


1. Sir J. D. Barry.| Can you state when your first knowledge of the South African — Sir 7, Shepstone 


native tribes began P—It began in my childhood in this part of the country, and 
afterwards in the neighbourhood of what is now Fort Peddie, but long before Fort 
Peddie was in existence. My first entrance into the public service was under Sir 
Harry Smith, then Colonel Smith, in January of 1835. Ever since then I have been in 
the public service. 

2. After you were attached to Sir Harry Smith, where did you serve in an ofticial 
capacity ?—I was first attached to Sir Harry Smith’s staff. Then, in the war of 1833, 
I served with Sir Benjamin D’Urban. After the war I was appointed Clerk to the 
Commissioner-General, Mr. Hudson, father of the gentleman now in the public service 
of the Colony. After that I went with the first military expedition to Natal in 1838, 
from which I returned in 1852, and was appointed Diplomatic Agent to Ndhlambe’s 
Tribe at Fort Peddie. During my appointment as Diplomatic Agent under Sir Pere- 
grine Maitland, I was in 1844 sent to negotiate a treaty with Kreli, chief of the 
Amagcaleka, and Faku, chief of the Amapondos. I had a great deal to do with all those 
treaties. In 1846 I was appointed to Natal, where I have since remained. My first 
appointment there was that of Diplomatic Agent. I became subsequently Secretary for 
Native Affairs, and also held the position of Fadiciel Assessor, which meant Chief Judge 
of the court established in that Colony to check stealing by natives. I have also 
held the position of Administrator of the Transvaal, where I came in contact with 
natives. 

3. Dr. Berry.] Is it not the case that on retiring from official duty you received, 
through the Secretary of State for the Colonies, the thanks of Her Majesty the Queen, 
in recognition of your long services and successful management of Native Affairs in 
South Afmica, having previously been appointed K.C.M.G. ?—Such is the case. 

4, Can your name the year in which you began to take an active part in the 
management of the Cape Frontier Tribes ?—Asinterpretertothe Governor and Commander- 
in-Chief, I had of course something to do in that direction ; but active personal manage- 
ment of Tribes did not commence until I went to Fort Peddie in 1839. 

5. Could you tell us the territorial distribution of the tribes at that time ?—The 
Fingoes occupied territory in the neighbourhood of Fort Peddie during that time. Eno’s 
Tribe occupied country north of Fort Peddie along the borders of Fish River. My 
jurisdiction extended to Breakfast Vley and towards King William’s Town. Pato’s 
Tribe occupied from the Keiskamma valley to Fort Peddie. The country from there 
down to the sea and up to the Fish River mouth and towards the Kei was occupied by 
the Ndhlambe Tribe. That constituted my active jurisdiction in the time of Governor 
Sir Benjamin D’ Urban. 


Sept. 7, 1 881. 


Sir 7. Shepstone 
Sept. 7, 1881. 
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6. Were you-with Sir Benjamin D’ Urban at the time of the Fingoes being brought 
into the Colony 2—Yes; I had to do with that act. — 

. 7, Can you tell us the condition of the Fingo Tribe then ’—Their condition was one 
of serfdom, and they were in fact looked upon as property by Hintza’s people, who 
claimed personal services from them. They were anxious to be liberated by Sir Benja- 
min D’Urban, and were so liberated and brought into this Colony. 

8. Were Hintza’s people then known as Kafirs P— Yes. 

9. In a treaty J have before me, dated January 1845, entered into between Sir 
Peregrine Maitland on the one side and the oe Tribes on the other, with your name 
attached to it as Diplomatic Agent, I find the following chiefs of the Fingo Tribe men- 
tioned: Jokweni, Mabanthla, Kwenkwezi, Matomela, Kaulela, Pahla, and Jama, canyou 
tell what became of these chiefs ?—-Most of them are dead. Ihave not been in the 
country for many years and, only speak from information derived from members of 
the Tribes of those chiefs visiting Natal, to look after property which they claim. 

10. Were these chiefs related to one another by blood P—No, they were as a rule the 
heads of separate tribes. | 

11. Did they recognize any one as paramount clief ’—No, I occupied that position 
with regard to them. 

12. Was the system of Tribal Government the same as it is now ?--I don’t know 
what system prevails now, It 1::ay have changed. But when I left Tribal Government 
was the same as among other tribes at the time we are speaking of. 

13. Do the Fingoes recoj:nize a paramount chief now ?—I don’t know; but I 
should think that they recognize the Government as occupying that position towards 
them. | : a | 

14. Is fhere no descendent of chiefs mentioned in the 1845 treaty, known to you ?-— 
I know none here, because I have been separated from them for more than 35 years; 
but most of these chiefs, families, and tribes, have representatives in Natal, and are 
related to the population in Natal. . 

15. Are they directly related to some tribes in Natal ?---Yes, many of them. 

16. Was no attempt, at the time you speak of, made to introduce European habits 
and customs among the Fingoes ?---Efforts were made by me, as their ruler at the time, 
to introduce various improvements, which I cannot recollect now. Some of them suc- 
ceeded and others did not. The only co-operation I could then calculate upon was that 
of the missionaries, and that was readily given ; but the chief object of my official position 
was to control and govern the people. 

17. Can you inform the Commission of the principal features of the policy Sir 
Benjamin D’Urban attempted to introduce f---Sir Benjamin D’Urban’s policy was not 
approved of by the Home Government. I cannot from memory describe the exac 
nature of that policy. 

18. Was it a policy of breaking up the tribes ?---It was more a policy for control- 
ling them. 

19. By means of the chiefs ?--- Yes, as far as I can remember. 

20. He did not attempt to put down the power of the chiefs ?---He wished to place 
the country under British rule; but how he intended to apply or modify that rule, I 
am unable to say. I remember a ceremony taking place atthe Kei River, when a 
proclamation was made, m which were used the words “irreclaimable savages ;”’ these 
words caused great offence at the time. 

21. On Sir Benjamin D’Urban’s recall, did you continue in the same service ?--- Yes. 

22. Can you state what change of policy then took place ?---My recollection leads 
me to express the regret that every Governor seemed bent upon the introduction.of some 
new feature in native policy, the consequence of which was, that noone system was 
oo in long enough to admit any reliable opinion being formed as to its suit- 
ability. 

33. You don’t know whether the policy, which succeeded Sir Benjamin D*Urban’s, 
differed from his ?---That was more in the direction of receding from what Sir Ben- 
jamin D’Urban had done. His policy was looked upon as aggressive. The policies 
which followed were more or less carried on in accordance with what were supposed to 
be the views of Her Majesty’s Government. 

24. About that time you were placed with Ndhlambe’s people; can you tell us the 
condition of that people at that time ?---'They were governed by their own chiefs, and 
their relations with us were regulated by treaty. 

25. How long were you with Ndhlambi ?---from 1839 to the end of 1845. 


26. About that timeyou were engaged under Sir Peregrine Maitland to negotiate a | 
treaty with Kreli; under what circumstances were that treaty entered upon ?---Shortly after _ 


the treaties with the other chiefs on the frontier were made, Sir Peregrine Maitland, in | 


the case of Kreli, wanted to extend that system of treaties as far as he could, believing — 


in their efficacy. In the case of the Pondos it was, however, different : with them the 
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treaty was offensive and defensive, and is, as far as I know, the only one of the kind we 
have. The object of it was special. The Boers, then in possession of Natal, had made 
an attack on a tribe living under the protection of Faku, and Faku complained to us. 

27. In this treaty, which you entered into with Kreli, I find the following clause :--- 
“The contracting chief having, many years ago, received and invited into his country 
Christian missionaries, forthe instruction of his nation, hereby gives his true word and 
promise that he will continue to be the friend of the missionaries; that he will protect 
the persons, families, and property of all da engaged as Christian teachers in his 
country ; that he will permit any of his subjects, who desire it, to settle at, or 
near any of the missionary villages, or institutions, within his territory, and to take 
their property with them; he will not allow any native Christian or inhabitants of 
missionary village to be disturhed or injured in his person, family, or property, for 
refusing to comply with the eustoms touching witchcraft, rain-making, polygamy, cir- 
cumsion, and forcible abduction, and violation of females; and that he will encourago 
his people to cause the regular attendance of their children at their Christian schools, 
that they may be taught to read the word of God, and be gradually trained to become 
a civilised community.” Can you tell the Commission if that clause has had any in- 
fluence ?---I should not think myself that it had very much influence. I suppose that 
the chief, when he accepted the obligation, felt an inclination to keep it, and did keep it 
for some time. I am not sufficiently acquainted with the subsequent history of Kreli 
or his country to be able to say what influence ee clause exercised, or 
whether any direct violation of it can be charged to Kreli; there was at the time a 
resident there, Mr. William Fynn. 

28. There is another treaty, dated 30th January, 1845, at which you were present 
as Diplomatic Agent; it was concluded between Sir Peregrine Maitland and Eno. It 
says, ‘the contracting chief engaged to permit any of his subjects, who professed the 
Christian religion, or who desired to settle at or near the missionary villages or insti- 
tutions within his territory, to take their property with them to such institutions with- 
out being molested or injured in any way; and he further engave that such persons 
shall not be disturbed or injwired in their persons, families or property, for refusing 
to comply with the Kafir customs of witcheraft, rain-making, polygamy, cireumcision. 
or forcible abduction, or violation of females.”’ Are youaware if that has been the effect 
during your time or since ?-—I believe a difficulty had arisen about the education or 
residence at Lovedale of some daughter of the Gaika chief, and that this diftienlty was 
the cause of insertion of this clause in all the treaties ; a clause that was afterwards looked 
upon as the Christian missionary charter in South Africa. There was not asa rule 
much trouble about commun people going to the mission stations, because they were 
persons not generally of great consideration. 

29. Did the Colonial Government get into trouble on account of those treaties P— 
I don’t think so. 

30. Was that the time that you proceeded to the chief Faku ?—Yes, it was during 
the same journey on which the Kreli treaty was settled. The Boers, who were then in 
possession of Natal, had attacked a tribe under the protection of Faku. Faku com- 
plained and asked for protection, but Government held they had no right to interfere, 
because they had no treaty arrangement with the Pondos, and were therefore under no 
obligations to protect them. As far as my belief goes, the object of that treaty was to 
place the Government in a position to check the hostile action of the Boers and to take 
active steps if they found it necessary to do so. 

31. Can you state the extent of the country then occupied by Faku ?—He occupied 
a small portion only of that which was embraced by the treaty. It had not recovered 
from Zulu invasion. Although a large portion of it was unoccupied, there were claimants 
to a great deal of it. 7 

32. Can you state any tribe that were claimants to any portion of that territory ? 
—The Amaxesibe had claims, also the Amabaca, and several others whose names I 
don’t remember, I have had nothing to do with that country for many years. 

33. Did the smaller tribes recognize F'aku who was paramount ?—AII did not then 
recognize him as such. 

34, Where were the Pondomise at that time ?---They were in the territory as well 
as the Bacas and Xesibes. 

30. Can you give the Commission any other information regarding that country ?--- 
The Pondos are the most powerful tribe, next to the Zulus, between this and Delagoa 
Bay, as regards numbers. They have the character for being able to defend them- 
selves in their own country; but they have never done much when far away from home. 
It was, therefore, natural that, as soon as the petty tribes, such as the Amaxesibes, got 
me enough to defend themselves, they would declare themselves independent of 


36. At a more recent period, Faku made over to youa tract of territory conter- 


Sir T. Shepstone 
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minous with Natal ?---He did not make it over. At that time the colonists of Natal 
were taking an anxious view of the increase of the native population there, and it 
occurred to me thet, if Faku could be induced to give a slice of this territory, then very 
sparsely occupied, it would be a good thing for Natal, to draw its population off. 


37. Are you aware of the circumstances under which the territory, known as No 
Man’s Land, was given up by Faku ?---Those circumstances are on record. The reason 
why Faku gave it up is to be found in the treaty of 1844. He found the responsibility 
to ie greater than he could manage, and it militated against his authority, as some of 
the people would not obey him. 

38. In the treaty concluded with Faku, there is the following clause :---‘‘ The 
British Government will secure this territory to the contracting chief against all claims 
or pretensions on the part of British subjects, but the rights of all petty chiefs and native 
tribes who have, at any period heretofore, resided upon any part of the said territory, 
remain unaltered, and they will be at liberty to remain within the said territory in the 
same manner as they did before they were disturbed by the wars with the Zulu natives.” 
Were the intentions of the British Government, as mentioned in that clause, carried out 
fairly on the whole ?---I am not prepared to answer that decidedly; my impression is 
that they were. 

39. In a letter bearing your signature, which is included in a report of the Select. 
Committee on Native Affairs, presented to the House of Assembly in 1874, and dated 
at the office of the Secretary for Native Affairs, Natal, 1872, I find the following sen- 
tenco with reference to the cow:iry I have been speaking about: “I do not think that 
annexation to either the Cape Colony or Natal is a measure exactly suited to the in- 
habitants of that country jus: now, or that it would be judicious to attempt unless it 
could be so arranged as to avoid the sudden introduction of a new set of laws unswited 
to the people, and incapable of effectually controlling them ; but I am of opinion that 
the assumption of a general control by Her Majesty’s Government over the whole of 
this territory, would be a highly satisfactory and salutary measure.” Is that your 
opinion still ?---Yes. 

40. Have you anything to suggest as to how the latter part of this remark can be 
carried out, as to the assumption of general control by the Home Government ?---I am 
of opinion that you have done that to a certain extent; is not that country annexed ?--- 

Dr. Berry.| No. 

Sir 7. Shepstone.| My idea was, and is still, that if the Sovereignity of the Queen 
can be established there, and is accepted by the natives, of course, and if the natives are 
ruled by persons appointed by either the Cape Colony or Natal, carrying out the authority 
of the Queen, that such an arrangement would be the most satisfactory you could make.. 

41. Sir J. D. Barry.) Can you name the tribes with which you are familar ?---I 
have had more or less to do with all the tribes from here to the Limpopo, and even 
beyond. 

: 42. Is the form of Government the same among them all ?---Generally speaking, it 
iS 8Q. 

43. What is the form of Government ?---It is a form of Government at the head 
of which 1s the chief, who is apparently arbitrarily supreme, and who possesses all 
power, but, practically, that power cannot be exercised by him safely, except with 
the consent of the people. That consent is given at assemblics of the chief men of the 
tribe. These men arc not always entitled councillors, but they have the nght of meet- 
ing at these assemblies, owing to personal influence, or the possession of riches, or to 
their being the heads of large families, or of hereditary descent in the tribe. These 
headinen again go upon the opinions of their constituents, or people under them. 


44. Are these headmen selected by the paramount chief or by the nomination of 
the constituents ?---No, they are mostly the rulers of special districts. 


45, And become so by appointment of the chief ?---No; I think their title is 
hereditary practically, though not always so. Sometimes the chief sends for one set of 
headmen one day, and another on another day. It is not necessary that any purticular 
set of headmen are present at an assembly, so that the chief satisfies himself that 
public opinion is represented. 

46. Being assembled, they give their opinion, and the chief legislates. Is that 
so 2---He promulgates their opinion, and this promulgation becomes spread about by 
word of mouth. 

47. Has not the custom come into existence of holding these assemblies at speci- 
fied times and places ?---Asarule there are no specified times or places for holding 
these meetings. But, with such highly organised tribes as the Zulus and Matabele, 
{times are recognized when such general assemblies are held; for instance, among the 
Zulus the annual celebration of the first fruits is usually attended by work of this sort. 
The most important of these meetings is held about December or January. 
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48. Can you state what is the modus operandi pursued in bringing the subject gir 7. shepstone, 
before the assembly for discussion before it is finally promulgated as law ?---It is a —— 
simple process; the headmen being usually at the king’s residence on such occasions “st. 7, 1881. 
as the annual dances, are called together; the king explains to them any new. law or 
order that he may wish to promulgate; a discussion takes place, and if the opinion of 
the nobles is favourable, proclamation 1s made to the various regiments.as they present 
themselves before the king at some stage of the ceremony that follows the discussion. 

Although, in such an organization as that of the Zulus, the wish of the king would, 
because of his having a standing army at his disposal, be almost final; yet he is 
obliged, in some form. or other, to ascertain and conciliate the opinions of his people. 

49, Can the chief make Jaws without calling any assembly P—Yes, but obedience 
to them would depend upon public opinion. It has not, heretofore, been absolutely neces- 
sary in Zululand, that « new law should have all the formalities I have just described 
to make it binding. 

20. But the chief would be departing from the custom in doing so, although his 
wish would become law ?—Yexs. 

51. Is there no means of preserving their laws and customs ?---The “old men,” as 
they call them, do so. They have no means of preserving them except by oral tra- 
dition. Those laws and customs which beac on the matter under discussion, are referred 
to at those assemblies ; but no general recapitulation of existing laws, by way of re- 
minder, takes place on such occasions. 

52. Are the laws well-known to the people generally ?--- Yes, I think so. 

53. Do not questions arise as to what the law is ¥---Yes, frequently. But such 

uestions are usually settled by discussion among the old men or, if serious, by the 
chief himself, assisted by his hereditary councillors. 

54. Do you know if any of the customs have been reduced to writing by any of the 
natives themselves ?---There is no instance of the kind I am aware of. In speaking of 
laws I don’t include the customs of the natives. 

0d. Is there, then, a difference between their laws and customs ?---Custom is limited 
or modified by fashion and whim. In such a country as Zululand, the king may 
proclaim what the custom on any particular point shall be, and sometimes does so on 
the occasion of the festival of the first fruits. 

56. You say you do not know of laws being reduced to writing at all by the 
natives. Do you know anything of the laws of Griqualand ’---Very superficially. 

57. Are the native laws, which obtain amongst the natives, similar ?---Yes, I 
think s0. 

. 58. Is there any attempt on their part to assimilate the laws by communication 
between one tribe and anothcr before the law is passed ?---I think not; the tribes are 
very jealous of outside interference ; | have never heard of such a thing. 

59. Notwithstanding that the laws are the same ?---They live more or less under 
the same conditions and the same remedies suggest themselves. 

60. Do you know of any natives who have laws and customs different, in any re- 
spect, from their neighbours, or from the laws and customs which obtain generally among 
the tribes ?---Customs differ with almost every tribe. 

Gl. Can you name any laws or customs, which differ in some tribes, from. those 
which are generally in use?---[ should say that the marriage law is different in many tribes. 

62. Do natives recognize any distinction between crimes and offences on the one 
hand, and civil rights, arising from obligations, on the other ’---Their great distinction 
is between offences or wrong committed against individuals on the one side, and the 
chiefs on the other. Murder and robbery are regarded as offences against the chief, 
although they embrace both. Cattle stealing 1s, in most tribes, looked upon as a public 
wrong. 

63, I understand you to say that theft is looked upon as a crime against the 
chief?— Yes; theft of cattle is so looked upon because the chief represents the tribe, and 
cattle stealing produces immediate trouble, and sometimes causes war. — 

64. Can the crime of theft be compounded at all by the laws ?---Ordinary thefts 
frequently are, and no further notice is taken of them. Thefts of cattle are, however, so 
liable to bring about public violence, that a thief caught in the act may be, and frequently 
is, killed on the spot. In cases where no pursuit has taken place, or where a slower 
process, such as spooring, has discovered the thief, or stolen property, <c., restitution 
and compensation may be made without reference to the chief. The treatment of this 
description of crime varies, however, with different tribes, and under different chiefs. 
It is a crime not common among the Zulus. 

65. He would have to compensate the owner in that case ?--- Yes. 

66. If he did not, what then ?---If he had the means of payment, compensation 
would be enforced ; if not, in many tribes the principle of mutual responsibility would 
be applied to the village or community. 
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67. Can you state what crimes are definitely known to native laws ?---I should say 


that, as a general rule, acts classed in our laws as crimes would be considered crimes 


by the natives in their administration ; but, independent of these, there are charges of a 
general, sometimes of a specific character, made against individuals of being guilty of 
witchcraft, and sometimes the reproach of being an twtakati (a practiser of witch- 
craft), attaches to a man for general bad character, or persistent bad conduct ; in this 
ease the meaning of the word would be “ evil doer.” 

68. What isthe most serious offence known to native law ?---Offences against the 
tribe or chief. 

69. What are these ?---Compassing the death of the chief, or making war upon the 
tribe. 

70. What is the chief punishment among the natives ?---Death and confiscation 
of property ; but the infliction of the former depends much on the circumstances. If the 
criminal can avoid confronting the first impulse to administer rough and ready justice, 
his life is usually safe. There is nothing in native administration so coldly inexorable 
as that which in ours requires the trial of the criminal long after the crime has been 
commited, and the consequences of it have lost their first soreness. 

71. Next to that comes murder, I suppose P---I should think so. 

72. What penalty is attached to the crime in that case ?---Murder is not as a rule 
treated as we treat it. Juife for life is not always required, and when it is the punish- 
ment depends, as in the other case, very much on the chances of the moment. 

73. Would not a man taken in the act be killed ?---He might be killed, but I 
think confiscation of his property would certainly take place. 

74. What becomes of the fine ?—It belongs to the chief. 

75. In addition to that fine is he hable to pay compensation to the relatives of the 
man killed ?---No. 

76. Is there any distinction, speaking of murders, between the act of killing with 
the deliberate intention of killing, and the act of which a man 1s killed by another 
through negligence ’—It is looked upon in both cases as a wrong done. 

77. The loss of a man to a chief is then considered a crime ?—By causing the 
death of a man the chief and tribe are supposed to have suffered loss. 

78. Is there no crime with regard to property, besides theft; for instance, is not 
the injury to a man’s property considered a crime f—The burning of a man’s hut 
would be considered a crime, because it endangers the public peace. 

19. Have they no crime analogous to ours of fraud, whereby another is defrauded 
ol his property ?—No, I think not, except, perhaps where a man fraudulently represents 
himself as a chief’s messenger, and in that assumed capacity procures the delivery of - 
cattle. 

80. What is done in the case of theft in Zululand ?---As a rule Zulus are not 
a thieving people, but cattle stealing is looked upon as endangering the public peace. 

81. How does it endanger the public peace ’—Because there is frequently a hue 
and cry raised to pursue and recover, and this at once create serious danger to the 
peace of the country. 

82. Are not thefts frequent P—I think not. 

83. Is it unfrequent in consequence of any special means taken to detect the crime ? 
—Every man in the tribe is a policeman and is bound to report to his superior any act 
of wrong or out of the common which he may see being done, or he incurs responsi- 
bility in regard to such act; by reporting to his superior he rids himself of that 
responsibility. 

84. How does the superior then act >—He acts upon his own discretion; he may 
take steps himself to pursue, or arrest, or investigate, or apply such remedy as may 
commend itself to him, or after investigation he may in turn report to his superior 
for instruction, and so on, until, if the case is serious, the fountain-head is reached. By 
not acting, if he is capable of acting, or not reporting if he does not act, he incurs a 
liability to fine. 

85. If a man is apprehended for a theft, what is the form of trial ?—He is taken 
tirst to the man who ordered his arrest, and if he thinks the case is important enough, 
he sends the thief on for trial to the chief and headmen. 

86. Is the charge stated to the prisoner in anything like the form recognized by 
our law, and is he called upon to answer ?---The charge is fully stated to the chief in 
presence of the prisoner, and he is called upon to answer it. 

87. Is there no recognized form of procedure, and do they lead evidence ?---The 
man who captured the accused would have to justify his capture. He would tell the 
chief the particulars and cause of the arrest, and the chief would require the man to 
unswer the statement thus made. The leading of evidence would be a subsequent 
matter. 

88. In giving evidence is a man put under anything approaching the form of an 
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oath ?---No ; the witness needs to be careful because cross-examiuation is always severe : 
generally, among the tribes, any man may sit with the assembly and cross-examine and 
give his opinion. Mg 

89. Is the accused man entitled to give his opinion, or are there any agents 
recognized who can appear on his behalf ?---The accused frequently finds friends among 
the listeners, and they are very clever at cross-examination. 

90. Is a man detected in giving false evidence, is he able to a penalty ?---There 
is no particular penalty. The chief has the power to impose a fine, but it is not always 
exercised. 

91. After the evidence is given, and the man who brings the charge. has tried to 
jastify it,do I understand you to say the accused man is called upon to make his 
defence, and has the right to bring forward evidence ?--- Yes. 

92. Is there no address to the chief or assembly ?---The accused himself is severely 
interrogated, and the truth or otherwise of his answers is tested by reference to. persons 
who may have been incidentally mentioned in his statements. - 7 

93. How is the court constituted ?---he chief is the real court, but a trial or dis- 
cussion always attracts listeners, and some headmen are in attendance. 

94. Is he aided at all ?---Anybody who likes can give his opinion. 7 

9. Can the chief act independently on this opinion ?--- Yes, if he chooses. 

96. Does the chief pass sentence then and there ?--- Yes. 

97. How. is it enforced ?---The chief gives the accused into the charge of men 
whose duties are analogous to those of a sheriff’s officer, and who are appointed at the 
time to see that the sentence is carried out. 

98. Is the evidence of women taken ?--- Yes. 

99. And children ?---Yes, if old enough. 

100. Is a wife allowed to speak for her husband ?--- Yes. 

101. Is there no special right attached to any particular evidence ; for instance, do 
they recognize this principle: supposing a charge is submitted by one witness, and two 
witnesses are brought against the same, is there no law by which greater weight is 
attached to the two than to the one ?---They base their decisions more upon the coherence 
of the story and probabilites of the case. : 

102. Do they allow accomplices to give evidence ?--- Yes. 

103. If they do are they relieved from any penalty ?---Not necessarily. 

104. Is the evidence received with caution ?---They are a logical people, and make 
allowances for the evidence of a wife, a child, or accomplice. 

105. In extracting evidence or the truth of any story, is there any form of torture 
recognized ?---I don’t know of any. 

106. The punishment in most cases, I understand, takes the shape of a fine, unless 
the man is caught in the act, when he is dealt with immediately. Does the fine become the 
property of the chief ?--- Yes. | 

107. Can the chief exercise the power of pardon ?---Yes; that is to say, he may 
decline to punish. 

108. There is a great distinction, you say, in their minds between taking a man in 
the act of committing a crime, and taking him afterwards ?---In practice there is a dis- 
tinction. 

109. Do the charges against a man for attempting the life of another lapse through 
want of prosecution ?---Not necessarily. 

110. A man then can be tried twenty years after committing the offence ?---I 
suppose that this could be done, but it never is, unless the renewal of the charge arises 
out of a family feud. 

111. Is there po penalty attached to drunkenness, according to native customs, or 
to vagrancy ?---No, there is no such thing as vagrancy ; all belong to families and have 
a right to the hospitslity of those to whom they belong. 

112. Is there a penalty attached to trespass on the chief ?---In the more organized 
tribes it is a serious trespass to enter the chief’s private apartments. ‘There is a part of 
the royal kraal fenced off into which no stranger is allowed to enter. 

113. Would you suggest any alteration in the laws which prevail among natives in 
the dependencies Alterations may be necessary to secure peace and good order and 
uniform administration of justice, but Iam not sufficiently acquainted with the inhabit- 
ants of those dependencies, to offer any suggestions on such a subject. 

114. With regard to the preservation of the public peace, what would you 

gest /—There must be a supreme authority in favour of peace, with sufficient represen- 
tatives stationed about the country to ensure its influence always being felt. 

115. Would you introduce anything new into the laws themselves >—Only by 
degrees as new laws may be found necessary, and the necessity commends them to the 
minds of the people. 

116. Do you know of any laws relating to crimes which ought to be abolished P— 
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I don’t remember any; except perhaps such as may be connected with the charge of 
witchcraft. 

117. What is the crime of witchcraft ; is it a supposed power for evil for one 
person over another; a power exercised through the agency of supernatural and 
natural things, such as baboons, wolves, and toads, and these agencies are supposed to 
cause sickness and death on cattle or men ?—The charge of witchoraft supposes the 
exercise of some such power. 

118. Do you think that it should be abolished or recognized ?—It was found im- 


possible to recognize it in Natal, and it was abolished there. 


119. Has the abolition caused discontent P—I think not generally. 

120. Is there no other offence known to native law which you think ought to be 
abolished ?—I don’t remember. 

121. What is the latest form of putting down witchcraft ?—By fining or im- 
prisoning anyone who makes the charge. 

122. Is infanticide a common crime among them ?—It is not. 

123. Is there not reason to suppose that they kill children P—I have heard of 
tribes who destroy twins or one of twins. The idea asems to be to sacrifice one for the 
good of the other, or both for the sake of the family. 

124. Sometimes the flesh of the child is supposed to act as a potent charm ?—In 
some cases it 18. 

125. Have you known instances ?—I have heard of instances, but have not had to 
deal with them. 

126. Is incest known to them as a crime ?—Yes. 

127. Have you heard of unnatural crimes ?— Yes. 

128. For instance in connection with cattle P—Yes. 

129. Is procuring abortion an offence P—I should say not generally, but that, in a 
married woman it would be; natives are always anxious to have children. 

130. Suppose » woman becomes pregnant before marriage, is there no attempt 
made to conceal her state ?—I do not know what the practice is among the tribes be- 
tween this Cape Colony and Natal, it is so long since I had anything to do with 
them ; but to the North and among the Aulus it is looked upon as a damage done to 
the girl. 

131. Would it not prejudice her chances of marriage ?—Her dowry would be 
reduced by what the father would have to pay in reparation of the damage. 

132. Do you know of any Colonial laws, or any Statute laws in Natal, dealing with 
crimes among natives which you think objectionable >—I don’t remember any. Gane 
committed by natives in Natalaretried and punished by the ordinary courts of theColony. 

133. Among the laws proposed by the Natal Commission of 1852-3, Pass laws are 
named, do you think they are good ?—Any general application of a Pass law in Natal 
would I think fail. There are Pass laws for special circumstances, such for instance as 
natives driving cattle, but even these are practically inoperative. They are misleading 
rather than helpful. 

134. What way were they misleading ?—A large proportion of the population 
cannot read, and any bit of paper with writing upon it, would with them answer all the 
purposes of a valid pass. 

135. You are not then in favour of pass laws ?—No. 

136. The object of Pass-laws is to prevent crime; what substitute would you give 
for it P—Collective responsibility ; I don’t think Pass laws make up for the absence of 
that principle. 

137. Did that principle exist among tribes before they came in contact. with 
Europeans ?— Yes. 

138. Does it exist among tribes in Natal ?—Yes. 

139. How is it carried out ?—It is a system by which a man is bound to report to 
his superior the commission of any crime that he may become aware of, or any extra- 
ordinary circumstance that may come to his knowledge; for instance, if a member of a 
kraal sees a crime committed, he is bound to report what he has seen to the head of his 
kraal, the latter is bound to act upon the report and inform his superior, or he may 
repott only, and await instructions; and so on until the highest authority is made 
aware of what has taken place. The omission in any of these grades to report, involves 
subsequent liability to blame or punishment. 

140. Do you know the spoor law ; does that come under mutual responsibility ?— 
It is the principle that renders the spoor law effective. 

141. The effect of that mutual responsibility custom then causes every man to 
become his own policeman, and would you recommend it to be continued P—I think so. 
I don’t see what you are to substitute for it. 

142. May it not work an injustice in determining who is to contribute toward the 
payment of stolen stock ?---That is quite possible. 
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143. Suppose there is a case of mutual responsibility, how do they determine what 
each one should contribute to make up the common fund ?---They arrange that among 
themselves; practically the contribution falls upon those who have the property. 

144, Is it the chief who determines the payment ?---The chief and the headmen. 

145. Suppose the principle of mutual responsibility were recognized, could you 
suggest the means by which it could be legalized without doing injustice ?---I should 
take it as it stands, and give every man the right of appealing to the magistrate against 
the decision of the chief. 

146. Among our laws there is a law known as the Branding Law under the pro- 
visions of the Native Locations Act of 1878; do you approve of anything similar to 
that ?---It would I should think be a dangerous thing to insist upon the natives 
branding their cattle with ao fire-brand. It would give them the idea that being a 
Government mark, the object was ultimately to confiscate their cattle. 

147, The law does not require them to use a Government brand, they can use a 
private mark ; in that case would it be a bad law ?---If the natives adopted private 
brands and registered them, it would be a very good law. 

148. Would it be a good thing to give the power to the superintendent of fining 
or imprisoning men who do not use their own brand ?---Within the settled frontiers 
of the colony, or in the locations, some plan of coercion might answer, if trouble were 
taken to explain the objects of it; and trouble must be taken to explain the meaning of 
laws, or thev will surely fail. I should not recommend the enforcement of such a 
systeni in the dependencies. 

149. Is there any law relating to crime which you would recommend us to adopt 
from the Natal law ?—I have not read your statute laws with sufficient care to make 

any such recommendation. 

150. Is there no law relating to master and servant to be found among native cus- 
toms?’—I know of none: the inferior is under a general obligation to help the 
superior. 

151. Will there be any difficulty in forming a criminal code adopting our definition 
of laws ?—I should think there would be very little difficulty. You want laws as 
general as possible, giving to you the power of filling up. 

152. As the principal punishment is fine would you retain that ?— Yes. 

1538. In addition to fine might there be a power invested in the court to impose 
imprisonment with or without hard labour ’— You will, I think, be obliged to do so, and 
have to add flogging for cattle stealing and crimes of violence. 

154. As to tribunals, do you consider it desirable in administering the law to recog- 
nize the night of a chief to take part in the tribunal —It would be desirable to do so, if 
only to conciliate the people in undertaking the government of new dependencies in- 
habited by native tribes. 

155. What position would you give the chief in that court ; would you make him 
an assessor or judge ?—I think he should be assessor. I presided for more than twenty 
years over a court created by special law to try cases of cattle stealing. The chief of the 
accused, and the magistrate of the division in which the theft occurred, sat with me as 
colleagues, and although the chief seldom differed in opinion from us, except in the 
direction of recommending greater severity, he was useful in many ways. The punish- 
ments authorized by the law being severe, the presence of the chief had the effect I 
think of commending the court to the confidence of the people. The chief may, I think, 
be safely left to adjudicate, with the assistance’vf his headmen, on minor cases, pro- 
vided appeal to the magistrate is allowed to the people. 

156. Would you give the native court the power of dealing with murder —No; I 
would only give it the power of dealing with smaller crimes. 

157. Do you think you could adopt any form of trial by jury ?—To my mind the 

principle of trial by jury has always existed among the Kafir tribes, although the man- 
ner of its application has not been so technical as ours. <A trial is always a public pro- 
ceeding, held before the chief or his delegate, and the councillors of the tribe, at which 
any member of the tribe may attend, and at which, as a matter of fact, many do attend; 
any one present, although a common man, may cross-examine witnesses or interrogate 
the accused, and express his opinion as fully as the councillors do, and by the time that 
the examination has been brought to an end the chief finds no difficulty in deciding 
in what direction the preponderance of opinion les among those who have attended the 
trial, and who have practically discharged the functions of jurymen. I could not 
recommend a sudden change of form, which might irritate, when the substance is avail- 
able and capable of answering all the purposes of the more technical application of the 
principle which we have adopted. The headmen or councillors are in fact the standing 
jurors of the tribe, and they always receive assistance from members of the tribe in the 
manner I have described. 

158. What is to prevent a judge from going on circuit to one of these districts and 
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doaling with the serious cases before a jury of natives and white men ?—In Natal the 
rule is to try all serious criminal cases by Colonial courts and laws before a jury of 
colonists ; but there are cases, such as faction fights and riotous disturbances of the peace, 
which it has been found more convenient to remit for trial under native law, because the 
principle of collective or mutual responsibility is the only principle upon which, among 
such a population, such offences can be effectually dealt with. 

159. In Natal crimes of natives upon natives are administered according to Euro- 
pean law ?—Yes; but I am not sufficiently acquainted with the territories whose 
circumstances you are considering to offer an opinion as to whether it would be wise or 
not. to introduce such a system there. 

160. Assuming the criminal code expedient, can you make any suggestions upon 
the subject >—Considering the assistance that it would afford to an administrator, a 
criminal code would, in my opinion, be most desirable, and tend to secure uniformity in 
the practice of magistrates. I should be inclined to adopt such of the laws of the 
natives as may be found unobjectionable, and improve upon them by degrees, and with 
their assistance and consent, which could, and I think always should, be secured before- 
hand by judicious action of the magistrates. 

" nae Would there be any objection to reduce the law to writing ?—No; I should 
think not. 

"162. Is there not this advantage also, that it would become better known not only 
to the magistrates but to the people ; and would there not be o greater certainty in 
the law ?—Certainly. 

163. Is compelling another to adopt circumcision a crime according to native law ? 
—JI should think not. I look upon circumcision more as a social oustom than a law. 

164. Would you not punish a man for doing this P—I certainly should. 

. 165. Does the native law recognize as a crime the attempt to commit a crime P— 
reg. 

166. Is conspiracy recognized as a crime ?—Yes. 

167. Mr. Stanford.] In passing sentence does the chief fix the number of cattle 
pyene as a fine ?—I don’t think he does so invariably; but he has the power if he 
“Dooses. 

168. In cases when he does, how is the punishment carried out ?—By messengers 
representing sheriffs’ officers. 

169. In Natal you held the position of paramount chief of the people ?—I repre- 
sented the Governor, who is by statute law the paramount chief. 

170. And then you, aided by the resident magistrates, administered the law ? 


Yes. 

171. Did you allow the chief to try criminal cases >— Yes, minor cases. 

172. There was always an appeal to the resident magistrate ?—Yes; and from the 
resident magistrate to me as Secretary for Native Affairs. 

173. Do the chiefs usually call for assistance at the trial from the leading head- 
men of the tribe ?—Yes. 

174. Do these men assembled at a trial express an opinion on a case, or pass a ver- 
dict ?—They express their opinions. 

175. fee ar would the magistrate be bound by these opinions ?—He would not 
he bound by them at all, but he would be guided by them more or less. 

176. Did you treat theft cases as criminal or civil as between native and native ?— 
iA8 criminal. : 

177. To what extent was restitution allowed to the owner of stolen property P— 
There was no fixed rule. Restitution was made as far as it could be made. 

178. How were the decisions of the magistrate’s court carried out ?—By native 
messengers acting as do sheriffs’ officers of the magistrates’ courts. These messengers 
would be natives. There is a difficulty in Natal that I should like to notice asa danger 
to be avoided, and that is sending white messengers to seize cattle from a native who 
has been ordered to pay a fine. 

179. When a man refused to pay the messenger sent from the court, what steps are 
taken by the resident magistrate >—The magistrate would send to the chief to require 
the sentence to be carnied out. 

180. If the man still remained ubstinate ?—Force would be used, under instructions 
from headquarters. 

181. Suppose a man refuses to carry out the decision of the chief in a case where 
the chief tries, has a man the right of appealing by your law ?—Yes. 

182. How are the messengers you speak of paid; out of the fine or by salary P— 
They receive a percentage out of the fine, or a fee for each journey. 

183. Out of a fine of five head of cattle, for instance, they receive one P—Yes, ora 
mileage payment. 

184. Do you think it would be an improvement to give these men regular pay, and 
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to have regular messengers ?—I doubt it. If you want zeal you must have an incentive. 
If you pay by the case or the journey, and employ different men, you secure energy and 
the services of many individuals, instead of having to rely upon only one, who is liable 
to become indifferent in the discharge of his duties from many causes. : 

185. This system is called the ‘ ukubusa ” system ?—Yes. 

186. Mr. dy] May we take it as a fact that there is a law in Natal passed for 
the Government of Kafirs, and based upon native laws and customs ?— Yes. 

187. Is that law called the Act 26 of 1875 ?—Yes. 

188. Am I correct in assuming that that law was passed in obedience to a Royal 
instruction sent out in early days of the Natal settlement ?—No. 

189. Well, then, were not the different laws that led up to that Act passed because 
of Royal instructions ?—All laws or rules by which the natives were governed up to the 
pie of that Act were based on Royal instructions. The law of 1875 introduced a 

nge. 

90. Was it on such a basis as was contemplated by Royal instructions P—It is in- 
tended to be a step in advance of the actin based on those instructions. 

191. Will you tell us if this law of 1874 is limited by geographical boundaries P— 
The only limits are the boundaries of the Colony. 

192. But it affects the whole Colony ?—It affects the native population of the 
Colony. | 

193. You have no rule by which a native in one part of the colony can De 
governed by a different system to that which prevails in another part P—No. 

194. Will you tell us also whether all the natives in the Colony living in locations 
are necessarily subject to that law ?—Yes. 

195. Wall you tell us if a report on Native Affairs in Natal in 1852 and 1853 was 
in any way the cause of this law in 1875 being passed ?—I think not. 

196. Were you in any way responsible for the preparation of that report ?—No; I 
was a member of the Commission, but took no part in preparing the report. I do not 
wish to be considered as responsible for that report. 

197. I believe this law of 1875 did have your advocacy and support in the Natal 

islature ?--- Yes. 

198. That law contemplated two objects, the one to provide for the better adminis- 
tration of justice among the natives, and the other to assimilate the native laws to the 
laws of the colony. Do you attach much importance to the last-named object ?---I 
thought it was a very grave question, and a very serious experiment, but one which, 
nevertheless, had to be made. I think it well to keep the object of improvement, and, 
as far as may be, assimilation, in view as an ultimate goal; the danger lies in going 
too fast. 

199. If the native law were per se good and useful for the natives, would you aim 
at an assimilation of their laws to the Colonial laws ?---It must be assumed that the con 
dition of the natives will be changed by their intercourse with the whites, and, as circum- 
stances demand, assimilation will take place. 

200. Supposing the natives settled in the Colony for the last 40 years have con- 
formed cheerfully to Government, and have made certain progress in civilization under 
Cape Colonial laws, would you in that case recommend a change in the laws applicable 
. to their case, and apply to them a system of Colonial law based upon native laws and 
customs ?---If these men have shown themselves for 40 years capable of being governed 
by a more advanced code of laws, I see no reason why they should be put back. The 
main object of keeping natives under their own law is to ensure control of them. You 
cannot control savages by civilized law. | 

201. Must I understand that the Natal Government were bound to obey the Royal 
instructions in adopting the Natal laws for the Government code ?---Not only was the 
Government bound to do so, but it could not do anything else. 

202. Am I correct in assuming that a prominent feature in the administration of 
native law is the power of the chief ?--- Yes. | 

203. Are you aware of any aboriginal tribe or organization in South Africa which 
has existed without the presence or authority of the chief ?---No. 

204. In your opinion are native laws and customs at all capable of administration, 
and of being carried out, without the power of the chief ?---You must have some power 
corresponding with the power of the aiet 

205. Are any native laws and customs of such a nature that they require the 
absolute and despotic pore: of one man ?---They are based upon the theory of absolute 
power residing somewhere. 

206. I suppose it is the case that the powers of the chief are both judicial and 
executive oes, 

207. I suppose they are not exercised by the chief in every case of the infraction 
of the law ?—No, they could only be exercised where the case is brought before him. 
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208. Is it a uniform duty for petty chiefs to report regularly to the chief on any 
case 2—No; I should think not. It is for the man who feels himself aggrieved to carry 
the case further. The responsibility ceases with the trial as far as the petty chief is 
concerned. 

209. When a chief succeeds to office, does he necessarily adopt the existing laws 
and customs ?—TI think so. 

210. Is there any form or process of educating the chief s0 as to insure a fair 
knowledge of the laws he has to administer ?—When a young man is known as the 
coming chief he is supposed to be under the care of the seniors of the tribe. It is a 
common exhortation on his assuming the position of chief that he must give up the com- 
panions of his youth and go to those of his father. 

211. Am [ right in assuming that the chiefs’ power is absolute ?—Yes, always 
supposing that his exercise of it is popular with the head of the people. 

212. Are you aware of any check upon injustice on the part of the chief ?—Public 
vpinion may and frequently does help a man. As regards the powers of a chief, in 
Natal they are modified as I have said by appelate jurisdiction above him. 

213. Do I undsrstand you to say that we may take it asa fact that the penalty for 
almost every crime is the infliction of a fine ?—I suppose that is so among the frontier 
tribes. In Zululand fine and death are the two penalties which a chief would most 
usually inflict. 

214. Col. Maclean’s book on native laws and customs informs us that in cases of crime 
there is something very like the rule that a man accused of a crime is supposed to be 
guilty until he is proved to be innocent ?—The burden of proof of innocence lies with 
the accused. 

215. I notice that the Natal code provides not only for the administration of native 
laws, but prohibits any law not based on native laws and customs. Does that give each 
of your magistrates discretion to adopt his own views of what the native laws are ?—If 
the merits of a case are affected by native laws and customs they must be taken into 
account by the magistrate: his knowledge of them may be small, but he is bound to 
inform himself on the point, but his decisions are always liable to review by the court 
above him. 

216. Do you consider that the operation of native laws and customs as adopted by 
the Natal code in any way conduces to the increase of civilized habits among those 
people —It gives Government a greater power of introducing civilized ideas than if the 
natives were left to themselves. 

217. As a matter of fact is there any considerable improvement in the custom of 
natives toward civilized habits since this law was put into operation ?—I think a very 
ereat improvement has been made by the population as regards their social condition. 
They use thousands of ploughs where they formerly used hoes, with which the women 
worked. Their houses are full of European utensils for domestic purposes, where for- 
merly baked clay pots were used. 

218. How can you put that to the credit of the operation of these laws ?—The 
ploughs were introduced in consequence of the Governor being able to speak to them 
ilirectly as supreme chief, and to advise them what to do, and they are not slow to take 
advice by which they are mutually benefited. Under a system which provides no head 
for the natives they are like a flock of sheep without a shepherd. They require to feel 
that they have the fostering of some one to whom they can look up to as their adviser. 

219. What do you mean by this definition which appears in one of your official 
(locuments : ‘“ As I have before said every crime is included under the general term of 
witchcraft which constitutes their penal code.” ?—The secondary interpretation of the 
word wmntakati, a wizard, is “ evil-doer.’’ A notorious evil-doer or criminal is frequently 
spoken of as an umtakati, without necessarily including the charge of witchcraft. 

220. Can you say whether the system known as native laws and customs is 
uniformly common to all the native tribes of South Africa P—What I should call 
laws are more uniform than customs. Theft laws and laws for the protection of the 
tribes are practically the same. But custom varies with tribes very much. 

221. In your view are these laws generally just ’—Yes, I think so. 

222. Is it a common case that a penalty is attached to every crime ?—Perhaps not 
1 specific penalty, but every crime is liable to punishment. | 

223. Is their law in respect to conspiracy anything more severe than ours ?—It is 
1. dangerous thing to a gee disrespectfully of the chief. Conspiracy against his authority 
is always severely dealt with, because it involves disruption of the tribe and civil war. 

224. Dr. Berry.] Can you mention any faults that you have found attending this 
system of general responsibility ?—The only fault in it that occurs to me is that a man 
may he treated unjustly, but from the nature of things restitution must fall upon the 
better class who have the means of making restitution. 

225. How does it affect the tribes charged with conspiracy; are they collectively 
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onsible ?—I never myself heard of a case of conspiracy. If a man in Zululand 
under the late Zulu rule had been charged with conspiring, or anything equal to con- 
spiracy, he would have been put out of the way without any trouble, because of the 
completeness of the organization of the government. But in Natal, should the mem- 
bers of a tribe become collectively responsible for any offence, Government would put 
pressure upon the tribe by requiring compliance with its demands within a specified 
time, or the payment of a fine which might be repeated until compliance is brought 
about. 

226. In cases of an emeute against the Government—if, for instance a portion of the 
tribe rebels, is the whole tribe responsible ?—Such a thing is not very probable, but it 
is of course possible ; should it occur, the loyal portion would not be lable if it separated 
itself from the rebels, and showed in a very practical way its loyalty. 

227. Was it in consequence of that qalleohive responsibility that Langalabalele’s 
tribe was broken up ?—The real cause of that difficulty was the refusal of the chief to 
obey a summons, and in endeavouring to enforce the summons the people defended their 
chief. It was impossible for the Government to pass over that and to hope to retain the 
government of the natives in their land. 

228. Did the people lose their land in consequence of this ?—Yes, their right of occu- 

tion. 
= 229. I understand you to say that cattle thefts are not common in Natal ?—Yes. 

230. What is the cause of that ?—I attribute it to the feeling on the part of 
the natives against it they have a sort of fear of it as being calculated to produce 
dangerous consequences. ere 18 also the law of collective responsibility, which makes 
it a difficult matter for a man to steal cattle without being found out; and there is 
the punishment, which by statute law is severe. 

231. I have seen it stated that stock thefts are becoming more common in Natal, 
is that correct >—I have heard it said that sheep stealing is on the increase. 

232. Do you know of any reason for that?—Sheep are more easily stolen than 
cattle, and the traces of the theft hidden without difficulty; so that the temptation to 
steal them is greater. 

233. Are they stolen from the flocks of white men ?—Yes, 

234, There is a feeling here that the system of collective responsibility answers 
very well as between native and native, that is to say when one native steals from 
another, but that it does not act in cases where they steal from Europeans. In the 
latter case they won’t act as policemen, and it is complained of often that the system 
does not help us to obtain reliable evidence ‘—I do not think that if the system is pro- 
perly applied any difficulty would be met with so serious as to justify the condemnation 
of the system as ineffective. Ifthe spoor is traced to a kraal that kraal is responsible. 
When i was a Government officer on the frontier of this colony many years gait always 
succeeded in obtaining restitution by acting on the law, if only the spoor could be 
successfully traced. 

235. How do they find it out in Natal ’—Cases of cattle theft, the discovery of 
which have depended upon tracing the spoor, have not been frequent in Natal. 

236. Do you know of any remedies applied to sheep thefts ?—No general remedy 
has as yet been hit upon; in special cases special plans have been ial by magistrates 
or owners which have occasionally been successful. 

237. Isa chief ever required to call a meeting of a people to devise a new law ?— 
I do not know that he is required to do it, but no new law is acted upon without the 
consent of the people having in some form been secured. 

238. If the people thought it necessary to have alterations did they require the 
chief to call them together to make the law ?—I am not aware that such a thing has 
ever been done; bat have known cases in which the people have suggested and dis- 
cussed alterations. 

239. Are any places known by the names of chiefs or of striking events ?—I 
don’t remember any at this moment, but there are such places. 

240. What is the relation of headmen to councillors ?>—They are the same people. 

241. Is there no limit to their number ?—They are limited by the sections of the 
population. They are as a rule the heads of the leading families, of the separate 
divisions of the tribe. 

242. I believe the nghts of these headmen or councillors are mainly hereditary P— 
As a rule they are. 

243. I think you said the difficulty you recognized between law and custom was 
this, that the lattter was more likely to be modified by use P—Yes. 

244. Would you put dowry amongst the laws or customs?—The principle of it 
seems to me to be certainly founded upon law; the manner of its application is modified 
by circumstances and custom. 

245. Has it altered in your experience of tribes P—Yes. 

246. Is the quantity of dowry rising or falling ?—In Natal it has been fixed, but 
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the tendency if uot fixed would naturally be for it to fluctuate with the circumstances. 

247. Do you think that the similarity of tribal laws arose from the habits of the 
people, most of them residing close together P—Certainly. 

248. Have you ever known a native compass the death of a chief, with the object 
of making himself chief ?—I have heard of a native, being himself the son of a chief, 
doing 80. 

549. And no other ?—Another man would know that he could not succeed. 

250. The affection of the people for the chief’s family would prevent an attempt 
being made ?—Yes. 

251. You said that you thought the Pass law in Natal to be virtually inoperative; 
would it be right to say that that was partly caused by your not having any country 
like Kafirland near you ?—I don’t know that it would be very mach affected by that. 
I don’t wish to be considered as having any special knowledge on the subject. I only 
speak from what we have tried and failed in in Natal, and from my former experience in 
thie country in giving my opinion that a Pass law is of little use. 

252. In the case of an individual who considered himself injured, would you allow 
an appeal from the chief to the British Magistrate ?— Yes. 

253. Do you not consider that if the natives frequently took advantage of their 
right to apppeal it would cause suspicion on the part of the chief against the magistrate ? 
—The chief might experience vexation, but that could not be avoided where the re- 
sponsibility of the country is on the shoulders of a civilized government ; it is a risk that 
has to be undertaken. If the natives find that they are fairly and justly treated by the 
magistrate, that will go a great way towards reducing the risk. 

254. It may cause inconvenience, but you would not look upon it as serious danger ? 
—No. I may say that nothing surprised me more than the murder of Mr. Hope, the 
magistrate, with Umhlonhlo. Tf Thad been asked if in my opunen such a thing could 
possibly occur, I should have said no. The horror expressd by the other native tribes 
when they heard of the crime exculpates them as a people. And this general expres- 
sion of opinion I think favours my view that the people would ultimately look to the 
magistrate as a protector against oppression. 

255. Do you consider that the chiefs are more capable than their people P—As a 
rule I have found them so. 

256, The training of these men as a rule then, fits them for the offices they are 
called upon to discharge ?—I think so. 

257. Asarule do they discharge them reasonably well ?—They must do so or 
they would find it difficult to govern their people. 

258. Do they like to keep in favour with their people and win good opinions ?— 
They are fond of talking and discussing matters with their people and like to te popular. 

259. Could you offer any suggestion upon the subject of a criminal code ?—It 
would be best at first, I think, to have a mere skeleton which could be filled in as experi- 
ence might point out. I have a fear of laws being too rigid at first. 

260. In Natal you have a code r—Yes. 

261. The uniform practice in criminal cases there was secured more by a system of 
having doubtful points referred to the magistrates was it not ?—Yes. Serious crimes 
have always been tried in Natal by the Colonial courts, that is by the Supreme Court 
Judges, with a jury of white people; and minor crimes by the magistrates under the 
general supervision of the Attorney-General. That secured uniformity in criminal 
eases. It was in civil cases between native and native that frequent references to the 
Supreme Chief had to be made. 

262. Do you consider that the effect of the code has been to lessen the number of 
references to the central authority or to yourself as the supreme chief ?—The code has I 
think had but little effect upon criminal cases. I only represented the Supreme Chief as 
Secretary for Native Affairs. 

263. If we are to decide on having a skeleton code as you recommend, or any code 
at all, how could we attain uniformity sceing that we have Responsible Government 
where a change takes place every three or four years P—A code would be law, and 
therefore independent of changes incidental to Responsible Government. It is the 
effect that such changes produce on the general administration and policy of the country, 
and the changes themselves, that are calculated to bewilder the natives, who cannot see 


' either their meaning or necessity, and the practical weakening of the Government which 


they bring about, that constitutes the difficulty of ruling the natives by party govern- 
ment, especially when questions affecting them become party questions. 

264. Is there a system known among Kafirs whereby the chief can be represented 
by others P—The chief Induna or prime minister in every case represents the chief, and 
in almost every tribe there is a man occupying the position of prime minister. 

265. Would it be an advantage to establish a native council of such men, who 
would assist the Secretary for Native Affairs ?—It would be an advantage if meetings 
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of chiefs and leading men were held to discuss with the Secretary for Native Affairs any gir 7. shepstone. 


change in the law or administration contemplated by the Government. These meetings 
might partake of the nature of councils; but the advantage would be much greater if 
the Secretary for Native Affairs, or other officer representing the Government to 
the natives, were a permanent officer. What is, I think, most required for their satis- 
factory government is an officer recognised as their head, whose position is permanent, 
their confidence in whom would grow, and to whom they could always look for guidance 
and advice as well as control. 

266. Would it not be possible to have a permanent council represented by native 
headmen ?—I think not. [ mean one who would represent Government, and who 
would occupy the position of Secretary for Native Affairs, or represent that office. 

267. en the chief is a minor, what is the usual practice with regard to getting 
his work done ?---It is always done by a regent. 

268. Is there such a thing known as putting a chief into commission ?—No; but 
the elder brother frequently acts, and sometimes the mother. 

269. Sir J. D. Barry: In cases of crime known to the native law and to our law, 
would there be any difficulty in framing a code which shall state what these crimes are, 
and what the penalties are /—There would be no difficulty I should think, and it would 
be a great convenience to the magistrate. 
oe 0. And also to the people, because they might attain a knowledge of the law ? 
--- Yes. 

271. Is there any master and servant law in force in Natal, and does it’ work 
well ?— Yes, as far as I know, it does. I believe it is based upon Cape law. 

272. Would you recommend its extension to territories beyond our border, not in 
its entirety, but in some modified form ?—That would depend on what you do with the 
territory. If it is to become occupied by both white colonists and native populations, 
there must be some law of the sort adapted to the circumstances of the country. 

273. The idea of chieftainship should be kept up, but we should appoint white 
chiefs to take the place of black ones ?---The chiefs would have to be used as a 
means of government; the substitution of white chiefs may succeed in cases where 
fragments or separated members of tribes are the population affected ; but with complete 
tribes I do not think it would. | 

274. Is there not a danger in having a supreme chief to take the pluce of a black 
oe. Anything said against the chief is looked upon as a serious offence, and in order 
to keep up that system you must look upon any disobedience to authority as an offence, 
as you did in the case of Langalabalele. If you had not looked upon disobedience to 
the Supreme Chief as an offence, you might have passed over the act of Langalahalele 2-- 
Asto tolerating disobedience, take thy case of a civilized country, and suppose the order 
of its Supreme Court were resisted when attempted to be enforced by tho usual officer; if 
resistance were persevered in, force must be used to vindicate the law. In the case of 
Langalabelele force was used to secure obedience to the law. 

275. Then the magistrate would demand implicit obedience ?—There is no instance 
in which the magistrate in Natal has taken the place of the chief; it is not and cannot 
be done ; the position and influence of the chief are used as a means of government. 

276. Among the questions on criminal law, I would ask if the native law in Natal 
prohibited natives from carrying weapons, and was there any necessity for it ?—I don’t 
know if there was any necessity for it. It is the duty, I apprehend, of every govern- 
ment to discourage as far as | pecaale any practice calculated to facilitate breaches of the 
peace. Personal defence had ceased to be an excuse for going about armed. The sale 
of guns is limited to white people under regulations, but to natives it is illegal. The 
consequence is that there are fewer guns among the Natal natives than among any 
tribes I know in South Africa. 

277. Would you import such a rule into the native dependencies here ?—Events 
which have recently occurred in Basutoland must be taken into account in considering 
this question. It would be more judicious to say to the natives you may have your 

but we must know where they are, and you must register and pay an annual tax 

or them. If there is no game to shoot and the native finds he has no use for it, he 

may say, as a Zulu once said to me in discussing the subject, “I should have to keep the 
cow and you would milk her; I would rather be without her!” ‘You cannot prevent the 
selling of arms although you prohibit it, and if a man possesses arms against the pro- 
vision of the law it has a bad moral effect upon him. 

278. The Natal code recognizes hearsay evidence ?--- Yes, that is, I suppose, when 
it is the best or only evidence that can be got. 

279. Under that code can you insist upon hearsay evidence in the case of murder? 
---In reply I may refer you to the code of native laws reduced to writing in terms of 
Section 10 of Native Administration Law, No. 26 of 1875, (Vide Appendix.) 

280. There is no law which says that the accused person can be examined P---That 
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is probably lecause all serious crimes are tried by the ordinary Colonial courts. I 
believe that the acoused could and frequently would explain things if allowed to do so, 
and examined on his statements. The principle is recognized in Continental courts, and 
I would recommend its adoption here, should a native criminal code be decided upon. © 

281. In a native trial are the witnesses required to swear an oath or cautioned to 
speak the truth on the name of the chief or chief’s wife ?---I think in all cases of criminal 
procedure when a native witness is not sworn as anybody else is sworn, a special declara- 
tion as provided by statute law is substituted. 

282. Is there any special virtue in the adjuration on some chief’s name ?---I think 
not. 

283. Would you recommend for adoption any other than the provisions of Section 
12 of Act 12, 1861 ?---I think the provision of Section 12, Act 4 of 1861, just read, 
appears to answer all the requirements necessary to secure truthful testimony. : 
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284. Sir J. D. Barry.| Do you think it advisable to pass a law, punishing the 
rite of circumcision ?---I don’t know in what estimation the rite is still held by the 
people who practise it. In Natal it is not practised. Chaka put down the custom 
during his reign over the Zulus. I should have no hesitation in putting it down 
unless there are reasons, I don’t know of, which make it dear to the people. 

285. Dr. Berry.] You would be guided by the general opinion of the people upon 
that question ?---Yes; if I remember nghtly, youths, during the seclusion which under- 
going this rite requires, consider themselves entitled to a good deal of licence; by 
checking this, probably one of the chief charms of the rite might be lessened, and the 
practice discouraged. It is best that such a thing should die out. 

286. Mr. J. Ayliff.]| Have you ascertained why Chaka issued an order to have it 
put down ?---He had a contempt for it. He would not be circumcised himself, and said 
he did not see why men should be treated like cattle. He made his command popular 
by declaring his intention to conquer, with his uncircumcised regiments, all the tribes 
among whom that rite was used; and he did so whenever he came in contact with 
them. 

287. Did he put down the rite in all those tribes he commanded ?---He never 
administered the government of any tribe he conquered, his practice was to destroy the 
tribe and incorporate the people; he differed in that respect from his first chief and 
patron, Dingiswayo. 

288, Would you apply the saine remarks to the custom on “intonjane ? ”---I 
don’t know that there is any real political objection to that ceremony, which is observed 
when young girls attain the age of puberty. The theory is that it is the budding of a 
flower, as they describe it, and the custom is to mark the event. The immoral adjuncts 
of the ceremony are what requires restraint. 

229, Sir J. D. Barry.) How would you put it down ?—I don’t think it necessary 
to put it down; every custom, although of itself unobjectionable, may be accompanied 
by immorality. - 

290. If the customs of circumcision and “intonjane ” are accompanied by certain 
immorality, as mentionable by Holden, would you put them down by prohibiting them 
altogether ?—I should still be opposed to legislate for the mere purpose of making 
people moral. I would punish for a wrong all which caused mischief or injury. My 
objection to circumcision and its concomitants are founded on knowledge of them forty 
years ago; at that time political as well as social troubles were frequently caused by 
them; but even should these evils still accompany the mte, I should be inchned to 
attack the evils rather than the rite itself. _ 

291. Respecting the ‘“intonjane,” if you stop the feast you strike at the rest of 
it P---It is one of those things which may perhaps be best cured by being left alone; it 
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is quite possible that in attempting to eradicate one evil, another and a greater may be 
encouraged. 

292. Dr. Berry.]| How would you limit the licence practised by the youth during 
the rite of circumcision ?---By making them specially responsible and punishable for any 
injury to others which the practices, trouble, or public indecency connected with the 
undergoing of the rite, specinily caused; by confining them to their kraal until the 
ceremonies connected with their rite are over. 

293. It is alaw among themselves that when young men are engaged in that rite 
they are to be secluded ?---It is a custom which has the force of law. 

294. Mr. Stanford.| At the same time they are allowed to appear at the different 
kraals to take part in the dances ?—-Yes. I am speaking of the terntory north of the 
colony. If there are no organized tribes in the colony, whose prejudices are entitled 
to respect, I see no reason why the inconvenience of the practice should be permitted. 

295. Sir Jd. D. Barry. Would you punish the man found to be circumcised, or the 
men present at the rite ?---[ would not interfere so long as what they did affected their 
own persons only, but I would punish them if they caused injury or inconvenience to others. 

296. Mr. J. Ayliff.] Did I understand you to say that the rite of circumcision 
was not an ancient custom among the Fingoes ?—I believe that among some of the Fingo 
tribes it is not an ancient custom. There are some who say they never practise the rite, 
and there are a few in the southern part of Natal who still practise it. 

297. Can you say whether the rite was practised among the Fingoes in 1835 ?--- 
Yes; I think it was. I believe they were led to retain or adopt it, owing to their con- 
nection with the frontier tribes. If they had gravitated towards the Zulus they would 
have abandoned it or not adopted it. 

[Mr. Stanford stated, for the information of the Commission, that the Pondo Chief 
Umguikela is not circumcised. 

298. Sir J: D. Barry.] How did Chaka put it down ?—He would not have the 
rite performed on him, and he prohibited it being practised by his people. 

299. If the Government were to act similarly, would it create similar results ?---I 
don’t think that the Government is as strong as Chaka was with his people. His power 
over them was unlimited. 

300. Would you treat adultery as an offence ?---As I remember the law on the 
frontier, forty years ago, the husband could compound for adultery, but if the chief heard 
of it he could inflict a fine, so that in those days it was an offence. 

301. Would you make it an offenco ?---I think it would be best left to be dealt 
with as a civil injury. 

302. Would you make the seduction of virgins an offence ?---That has been made 
an offence in Natal. 

303. In respect to any particular ago P---No; age determines whether the offence 
comes under the criminal law of the colony or not. 

304 Dr. Berry.] Does the father of the girl claim damages from the seducer P--- 


‘Yes. 

305. I find the following on “abortion ” in Maclean’s compendium, page 60: “ The 
rocuring of abortion, although almost universally practised by all classes of families in 
fir society, is, nevertheless, a crime of considerable magnitude in the eye of the 
law; and when brought to the notice of the chief, a fine of four or five head of cattle 
is inflicted. The accomplices are equally guilty with the female herself.” Can you 
express an opinion on that ?---I don’t know how, for the law of these tribes may have 
been modified since I had to do with them 40 years ago. I speak with better 

knowledge of the people farther north. 

306. So that abortion may be a crime here ?--- Yes. 

307. Sir J. D. Barry.] Does native custom recognize civil nghts as distinct from 
criminal ?---Practically the distinction is recognized, because there 1s a class of offences 
which work injury to the chief and the community, and which are recognized as work- 
ing such injury, and punished; but there is no technical distinction drawn. 

308. If a man is injured by an act of negligence on the part of another, would ho 
be able to get redress?---Yes, by complaining to the chief or headman who had 
jurisdiction over the man who injured him. 

309. Would that be the same headman who would deal with the criminal offence P 
— Yes. 

310. The form observed would be the same, and would he give the decision in the 
game manner ?— Yes. 

311. How w-:uld that decision be carried out P—It would be carried out by men, 
answering to our sheriffs’ officers, appointed for the occasion by the chief. 

312. In that caso would the fino go to the persons wronged ?—It would be 
according to the decision of the chief. Among sone tribes if an eye be knocked out, or 
a bone broken, a fine is paid to the chief, the theory being that the chief is entitled to 
compensation. 
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313. Is there a native law which recognizes a wrong done to a man’s reputation ? 
—Yes, and the chief decides what reparation is tu be made usually in cattle. 

314. Is there any objection to forming laws applying our definition of wrongs to 
the Kaffirs P—I should think not, as a general proposition. 

315.—Do they recognize an obligation arising from a contract.— Yes. 

316, Will there be any difficulty in getting them to suit themselves to the 
circumstances of a code which would lay down the law of contract very much according 
to our notion of contract ?—I think there would be no difficulty about it. 

317. This law of contract includes suretyship. Is there any difference 
between their ideas and ours on this point ?’—Suretyship is not much _prac- 
tised among them, except so far as it may be represented by the principle of 
collective responsibility. Contact with civilization, however, very soon develops the 
idea 

318. Does native custom recognize personal as distinct from real rights ? Have 
they a real right to land ?—No individual real rights; the nearest approach to it is the 
right to oceupy land. 

319. Do they recognize any servitude over land at all ?—-No. 

320. Do they recognize a right of way or right to water ?—These are looked upon 
as universal property. So long as a man does no damage, a man can drink or walk 
where he pleases. 

321. Have they any law or custom dealing with a case of insolvency ?—There is 
no such thing. Insolvency is a device of civilization they have not yet got. 

322. If a man agrees to give something for a cow, and does not pay, what then? 
——It becomes a debt until paid, and descends to the heir of the debtor. 

323. If a man can pay and won’t, what then Y—Complaint 1s made to the chief. 

324. Suppose 2 man becomes indebted at a time when it is known that he can’t 
pay, how is it dealt with P--The debt remains, and the creditor must look to the future 
for his remedy. 

325. Do you think that there will be any real practical difficulty in forming a code 
to deal with civil right and based on our law ?—I think not. 


326. If an attempt is made to frame such a code, what would you suggest as being 
necessary to guard against ?—It would be well, I think, to guard against rigidity. The 
more simple laws are made the better. 

327. Would you recommend the introduction of any sort of master and servant 
law among them ?—TI don’t know the condition of the people in the territories to 
which the question applies, anel can, therefore, offer no opinion on the subject. 

328. Would not the effect of the introduction of a law of that kind have a 
tendency towards breaking down the power of the chief ?—It might create that 
tendency, and the further tendency to break up the tribe. 


329. Would not the tendency you speak of be a proper one to cause ?—Perhaps 
so, when we have something to substitute for that which we destroy. 

330. Have you read the summary of our native laws and customs which deals with 
the law of master and servant P—No. 

331. Is the law of master and servant which you have in Natal taken from our 
Cape statute law P—I think so. | 

332. Is a law of that kind applicable to the native population throughout Natal? 
—Its principles are applied by the administrator of native law in cases of contract 
between native and native. 

333. What would you consider to be the best penalty for disobedience on the part 
of a servant to a master’ Would you fine and imprison him, or would you enforce 
corporal punishment ?—F ine or imprisonment would be the most suitable punishment 
for such an offence. 

334. Would you give the magistrate the right to flog ?—I think that in cases of 
theft the magistrate should have that power. 

335. Do the natives attach any feeling of disgrace to it >— Yes. 

336. Would you recognize apprenticeship of the natives ?—It would be a good 
thing, if properly guarded. 

337. Are women looked upon as having any civil rights P— There are a few special 
rights enjoyed by a few; wives, widows, and the daughters of chief's, for instance. 


338. Would you interfere with that custom by giving a woman nights ?—I should 
be inclined to wait until such interference is called for by the improved condition of the 
women. <A wife who hy her industry produces corn enough to maintain her family, 
and with surplus to barter a cow, that cow with its increase is looked upon as her 
property go Sees from the estate of her husband. 

339. You would recognize the night of a woman to property acquired in that way 
by her own industry, whether she be married or not ?—I think so; such a recognition 
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would lead to raise the women, and that is what is wanted in a country like South 
Africa. 

310. Suppose she acquires some property by gift and contract legally ?---I would 
allow her to retain it. 

341. Would it not be well to give the women the power to enforce their rights, 
leaving them the option of exercising them or not ?---Yes; but that is a difficult 
question, even in our own advanced condition. 

342. Would vou not establish their rights on the basis of those recognized by us ? 
---That would be desirable. 

343. Do Katlir women like a custom which ignores them ?---They are born into 
that condition, and it seldom occurs to them that they are ignored. 

344. Whut isthe age of maturity among native tribes ?---There is no fixed age ; 
they are guided by the development of the individual. 

345. What takes place when thev have arrived at maturity ?---There is this 
ceremony of circumcision here. I should think the age at which boys and girls arrive 
at maturity would be from 14 to 17. 

346. Would there be any difficulty in applying our law with respect to age ?--- 
They don’t themselves know their age. Yuu must, I think, accept their own standard 
of personal development. 

347. Is it possible to have a registration of births ?---Yes, with a settled govern- 
ment. 

348. Would our mode of government effect a convenient form of registration 
which would be accepted by the natives ?---I cannot venture to offer an opinion on that 
point, so much depends on circumstances. 7 

349. Mr. Stanford.] Does the chief fear the public opinion of the tribe ?---The 
only force he can use is the people. 

350. If the voice of the people 1s against anything on which the chief is 
determined, must he give it up ?--- Yes. 

351. Do you think that the chief should have the right of trying civil cases where 
the people can have the nght to appeal ?--- Yes. : 

352. Were enrolled agents allowed im the native courts of Natal ?---Never, unless 
under the new law of 1875. 

3533. Do you consider the admission of agents into the court where natives are 
dealt with is desirable ?---Not only unadvisable, but it would be an unmitigated evil. 

354. Are not the women considered beneath the men ?---Of course they are, but 
they have a good deal of their own way, as do most. women, notwithstanding. 

355. In respect to a woman herself being considered as property, do you consider 
that, on account of cattle being given and received at her marriage, she is virtually 
indentured at the kraal, so far as she is bound by the usages of Kaffir society ?---Yes, 
perhaps 89, but her husband can’t sell her again, as he could a chattel. 

356. Mr. J. Ayliff.] With reference to this Natal law, can you tell us which are 
the cases which come in the courts established under the law of 1875, as distinct from 
those which come under the ordinary law of the colony ?---I cannot. tell you any more 
than the law itself describes. As I understand it, cases between native and native are 
originally adjudicated in the courts of the administrators of native law, and may go in 
appeal to the High and Supreme native courts, while crimes are tried before the 
ordinary colonial courts. 

357. I suppose some of the natives in Natal are sufficiently educated to be able to 
read and write ?--- Yes. 

358. Suppose a native in Natal gave a promissory note. In case the man in 
whose favour it is made gets no payment, can the court under 1875 law have 
jurisdiction in all cases between two natives on that note ?---Yes ; the law makes special 
provision for such cases. 

359. Considering the state of the natives, the case I have mentioned is a probable 
one °---1t frequently occurs. 

360. You think the case would be dealt with by native law ?---It would be dealt 
with under the exception made for such cases in the statute. 

361. If such a case went into the native courts, would the magistrate be governed 
by different principles to the ordinary principles which govern him in doing his duty in 
the court ?---The principle of native law would not be in conflict with such a case, 
because it would be a debt on a contract, and that is known to native law. It would be 
only the form in which the debt is acknowledged or proved that would be unknown to 
native practice ; but it would involve no conflict of principle. . 

362. The native law has certain rules to guide it; so that thev can obtain nv sort 
of sanction in your Natal Colonial Courts. They seem to be on a system of law quite 
inapplicable to Colonial Courts ?—It is the difficulty, nay impossibility, that a system 
of simple inartificial law suited to the condition of savages, can be administered by 

C2 


Sir 7. Shepstone. 
' Sept. 8, 1881. 


Sir 7. Shepstone. 


Sept 8, 1381. 


20 NATIVE LAWS AND CUSTOMS COMMISSION. 


courts created by and suited to a high civilization and bound by strict technical rules, 
that has led to the establishment of native courts to try cases between native and native. 

363. Would not that cause some practical inconvenience, for I could understand a 
man being educated up to being a very good native magistrate, but having very little 
knowledge of the law of the land ?---It is, in my experience, the education and qualifica- 
tions necessary to make a good native magistrate that it is most diffeult to meet with; 
the law of the land, that is the Colonial law, is always within reach. 

364. Do you not in selecting magistrates aim at obtaining men whose experience 
would assist them in dealing with native cases ?---[ am afraid not in all cases sufficiently. 
Upon such selection depends the success of all native administration. The magistrate 
exercises great influence for good or evil, just as he is impatient, unsympathetic, and 
careless, or the contrary. Most of the difficulties which have arisen between Govern- 
ment and natives have been caused, I believe, by lack of knowledge on the part of the 
natives of the objects and intentions of the Government ; they are always anxious to 
become aware of these, and if they are not explained properly and patiently to them 
difficulties will arise, because confidence will be destroyed by suspicion. 

363. In a case of dispute decided by the native law, is there any limit to the juris- 
diction possessed by magistrates in respect to value ?---In the magistrates or administra- 
tors’ court there is a limit, but there is none in the High Court. 

366. In the case of those chiefs now living, at the heads of different tribes in Natal, 
do they possess ancient prerogatives which they enjoy from time immemorial P—Their 
prerogatives as chiefs have been transferred to the head of the Government. 
I'he dance of first fruits is looked upon as a mark of royalty, but no chief in Natal 
is allowed to hold that dance unless he has first received the permission of the Supreme 
Chief to do so, and then he only acts as a delegate. , 

367. Chaka, you say, proscribed the practice of circumcision. Suppose one of your 
native chiefs living in Natal were to attempt to revive the practice, what then ?—The 
Government would probably interfere if the people felt inclined to obey the chief, but 
that would not be likely. 

368. Have there been any cases at all where a chief living in Natal has attempted 
to make new laws P—Do you mean attempted to do so in defiance of Government ? 

369, Without reference to Government P—No. 

370. Has any case occurred where the Supreme Chief has made any change or 
alteration in Kaffir customs ?—There have been many instances in which he has 
exercisad his power as supreme chief in that direction. 

371. Has the Governor exercised the right of Supreme Chief fully ?—I should not 
say fully. Communities are like individuals, there are times when they seem to see, as 
an individual does, a need for change, or when they are less disinclined to change them 
than they are at other times ; why this is so it is difficult to say. The value of the 
position of Supreme Chief consisted a good deal in his being able to discern the oppor- 
tunities afforded by these humours and take advantage of them. 

372. Can you say whether the policy of the Natal Government is ultimately to 
stamp out polygamy or ukulobola ?---That has been the steady aim of the Natal 
Government ever since its establishment. 

373. Suppose a native made a claim in one of your magistrates’ courts under the 
native law of inheritance. Is it assumed that the code would furnish the information 
necessary to tell the magistrate what the native law of inheritance is ?---The native law 
of inheritance is a very perfect one, and should be sufficiently described in the code to be 
a guide to magistrates, but I do not know if it is,or not. [mean the code under law 1875. 

37-4, As a matter of fact is not the code too bare?—In my opinion it is; I think 
that for a code to be useful it should be explanatory. 

375. Do you think this was caused by a difficulty in framing any hard and fast 
code of native laws, or is there no difficulty about this?—I don’t think there is any 
difficulty in describing the laws which have been in force in Natal for years past. 

374. I understand you to say that there would be no difficulty in framing a code 
of native laws in Natal, as they have been in force for 00 years ?---I don’t go so far as 
that, I mean since Natal has been administered by the British Government. 

o77. Suppose the native law, as administered in the native courts, were framed in 
skeleton as you suggested, would there be persons available in the colony of Natal to 
state what the native law really was, so as to enable the magistrate to fill in as he found 
the requirements of the case before him needed ?---The natives themselves would be free 
to staic it, and by questioning them the magistrate could arrive at the law on any 
particular patt. When I suggested a skeleton code, [ had in my mind the case of a 
country whose laws were cither not yet fully ascertained, or still undecided upon, when 
the administration of the Government of it had to be undertaken. 

378. Would not a danger of this sort be created, namely that a number of 

artisans would come forward and offer their own views as to what the law was ?--- 
Yor, that would certainly be the danger. 
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379. Have you noticed in Maclean’s book on native laws and customs, that it 
may be fairly said that in giving testimony before courts, that very few natives are to 
be believed. Do you concur with that P—I have not found it so. 

380. I find the following in “ Kafir Laws and Customs,” page 56: “The proof of 
imnocence rests in a much greater degree with the accused than is the case with us, 
evidence of guilt being far more difficult to procure; for the idea of a Kafir informing 
or giving evidence against his a ed or one of his own kraal, is out of the question 
—unless it becomes necessary for him to do so, in order to clear himself, a friend, or 
the ‘ umpakati,’ whose retainer he may be; neither is there any law to force him to 
do so.” Do you concur in that P—My experience does not permit me to concur in such 
a description. 

381. Do you say that the tendency of legislation in Natal for the last 30 or 40 
years has been in the direction of assimilating the law of the native with the Natal 
Colonial law ?—That has been the object as far as could be safely done. Especially in 
that class of cases in which frequent contact between the European and coloured races 
renders assimilation more or less necessary as well as desirable. But there is always 
danger in going too fast in that direction. 

382. Do you consider that. if your Natal natives attain any reasonable degree of 
civilization, there should be a proportionate abandonment of their native laws ?---That 
has been provided for by a law enabling individuals among them, when fit for the 
privilege, to become released from the operation of native law; and this places them 
on a footing of equality with Europeans, except in the right to exercise the franchise. 

383. Is this advantage availed of by the natives ?..-'o but a emall extent, when the 
large native population in Natal is taken into account. 

384. Do Christian converts avail themselves of this emancipation P---My impression 
is, that most of those who have availed themselves of it are Christian converts, or have 
been brought up on mission stations. 

385. Is the process a simple one ?---It is a very difficult one; as may be seen by 
reference to the conditions which the law lays down. 

386. Do you think it would be a good policy to encourage a desire for emancipa- 
tion ?---It would be good if the desire grew only in those who were fit for such 
emancipation ; but to relieve a man from a system of general control under which he 
was born and grew up, and which was necessary to protect himself against himself, and 
to place him in a position for which he is as yet unfitted, and in which he caunot stand 
upright is, in my opinion, an injury to the man and a wrong to the country. 

387. Then it appears that the law is only made use of ie Christian converts ?---It 
has happened that those who have availed themselves of this law are mostly Christian 
converts, who are further advanced than other natives. 

388. How do the missionaries and clergy generally regard this policy of legislation 
on native laws —There is I think a great difference of opinion on the subject; I be- 
lieve, however, that the longer a missionary lives and works among the natives, the more 
clearly does he perceive the difficulties of ruling native tribes in the presence of white 
communities. 

389. I find, in looking at a report of the Natal Native Commission of 1852, that a 
formal protest was made by missionaries against native customs ?—TI do not remember 
the protest ; but I have no doubt that it was made in 1852. There oxisted a good 
deal of party fecling on the subject of native government. 


390. Are the colonists generally in favour of a system which recognizes separate 
laws for the natives ?—I think that those colonists who know and have thought most 
about it would be in favour of the principle. 


391. I suppose the power of the Secretary for Native Affairs must be very marked 
under the law ?---Not now. At one time he wiclded the powers of the Supreme Chief, of 
course with his approval, but since the law hag soparated the judicial from the executive 
functions, a great change has taken place in the position of that officer. 


392. Do you think that the change is an improvement ?---I am afraid not 
altogether. 


393. May I ask why ?---Because it appears to me to have too suddenly revolution- 
ized a state of things to which the natives had become accustomed for so many years, 
under which they had acquired confidence in the Government and in the administration 
of justice among them. It wasa system under which they felt that they could be, 
and were in daily contact with the exccutive of the country, not only as a dispenser 
of justice among them but as effectively occupying the position of Chief Paramount, 
where resided every supreme function over them. Tho effect of this was to tempt 
chiefs residing far and near, or their delegates, to be in attendance at the seat of 
Government, to pay their court and homage to the supremacy that resided there, 
to discuss the political questions of the day in open “durbar,”’ and to listen to 
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and to take part in discussing the principles upon which difficult cases were decided. 
The advantages to the Government were very many, and I consider very great. 
The daily meetings afforded the best possible opportunity for discussing any change 
in their laws, or for explaining in a familiar convorsational way the objects and 
views of the Government on any on which it was desirable to inform them; and 
from this centre the real views of the Government were sure to be faithfully 
conveyed to the native population generally. This has to a great extent 
ceased to exist, and the native population feels itself more or less cast adrift, from the 
Executive Government. 

394. Under the old system the Secretary for Native Affairs was virtually the [igh 
Court of Appeal ?--- Yes. 

395. And he was iu the habit of repealing laws up to 1875 ?---Of amending them 
by direction of the Governor as Supreme Chief 

396. Did not that old system require the Secretary for Native Affairs to possess 
special and exceptional qualifications ?---He required a good deal of patience, to be a 
good listener, to be acquainted with the language of the natives, their modes of 
thought, and their way of viewing things. 

397. Would not the circumstance of the office of Secretary for Nutive Affairs under 
the old system being held by a man little adapted to the office be fatal to the whole 
system ?---Perhaps not necessarily ; but it cannot be doubted that any one administering 
such a system without the requisite knowledge, and therefore without the confidence in 
him personally which that knowledge would inspire, must administer it at a great dis- 
advantage. 

398. Don’t these remarks of yours show that the personal relationship of Secretary 
for Native Affairs to the natives was very close ?---Yes; my experience leads me to 
think that natives require, besides their local magistrate, an authority to whom they can 
always look, and upon whom they can always a as their permanent head; and that 
this head should be always easily accessible to them. 

399, Don’t you think, under the old system, party considerations might cause an 
unfit man to be appointed to the position of Secretary for Native Affarrs.---Yes; that is 
a difficulty. It will be a long time before the natives fully understand the working of 
Responsible Government. For that reason it is, I think, a disadvantage that the officer 
to whom the natives must look as their head, and representing the Government to them, 
is liable to go out of office with every change of party. 

400. Do you consider that the personal qualifications of a Secretary for Native 
Affairs is rather more an important consideration than the permanency of his office ?---I 
assume the porsonal qualification of the officer. I cannot imagine anyone accepting such 
an office who is not qualified, to at least some extent, for it. I consider permanence a con- 
dition of primary importance. 

401. Does this arise from the peculiar traditions and habits of the people ?---It 
arises from the peculiarities of the Government under which they have been born and 
brought up. It is like a special quality in clay, that must be allowed for if good pottery 
1s to be made of it. 

402. I suppose the Judge of the Native High Court has no sort of political rela- 
tions P---No. 

403. The political functions remain intact in the person or office of the Secretary 
for Native Affairs ?---Yes. I should think, however, that in the native dependencies of 
this colony, the responsibility of deciding disputes between chiefs, or questions of succes- 
sion, should be added to his political functions; or that some special tribunal should be 
created for such cases, to avoid their being tried by local magistrates. 

404. Do you mean in cases where tribal relations are not affected at all ?---I mean 
questions of disputed succession to the government of tribes, for instance, or to the pro- 
perty of chiefs. | 

405. If such cases were decided by the Secretary for Native Affairs he would he 
exercising judicial functions. Do you think he should exercise judicial functions --- 
Viewing it from the native standpoint, I think that his doing so in such cases would be 
an advantage. They are not cases ag, in my opinion, should be tried by the local magis- 
trate, for obvious reasons. 

406. Is not the Secretary for Native Affairs a high judicial officer ’—Yes; he is a 
member of the Appeal Court created under the law of 1875. 

407. Do you think it is a mistake that an executive officer should possess judicial 
functions ’—As a general rule, and according to our ideas, it would be allowed to be so, 
but there are exceptions to all general rules, and the native belief does not agree with 
ours on that point. 

408. Have you observed no sort of indication among Natal natives as to whether 
they consider the old system was better than the new system ?—It is but natural that 
they should show, as they do, a preference for the system under which they have become 
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what they are; and they do not hesitate to express their feelings on the subject. 

409. Would that not be owing to the confidence which the natives had in you 
personally ?—That, perhaps, should be taken into account, but they have their causes 
of complaint, which can and must be remedied. 

410. Do you think that the changes which you would suggest should be in the 
direction of a more rigid codification of the law, or in giving a wider discretion to the 
magistrates ?—I should like to see the law explained, so that it should be a text book 
for the magistrates. If they were provided with such an explanatory book they would 
not need any wider discretion, and greater uniformity would be the consequence. 

411. In a report of 1852 on Native Affairs in Natal, this passage occurs: “ At 
present each magistrate administers within his own jurisdiction what he considers is, or 
ought to be Kafir law; the Kafirs see and comment upon the contradictory decisions 
thence arising.”” Have you observed that P—Yes, but the evil is much modified by the 
right of appeal which they, the natives, exercise very fully. 

412. Would you have the code amplified ?—I think more fully explained. 

413. Mr. J. Ayhff.] Did I understand you to say, as a distinct principle, that the 
chieftainship of the native tribes of Natal passed into your hands ?—Yes, the chiefs are 
looked upon, and consider themselves, as officers of Government in the management of 
the people under them. 

414, Would not the interests which you have in view be adequately met by the 
application of that system to their political and tribal relations P—I do not quite catch 

e meaning of the question. 

415. Private rights, or dispute between man and man, are distinct from their 
political and tribal relations; do you think we ought to legislate contrary to their 
customs in this respect, or in accordance with them, or why can’t disputes between 
native and native be fairly met and settled by laws based upon the principles of English 
or Roman Dutch Jurisprudence ?—I don’t think there is much difference in the 
principles of these laws and the native laws under which disputes between natives are 
settled. The difficulty appears to be not in the principles of the law but in the applica- 
tion of them. 

416. Is there any analogy between any branch of our laws and their laws affecting 
matrimonial disputes ?—I think so. The principle underlying the whole is the same. 

417. Do you not think that disputes between native and native can be met and 
tried with sufficient regard to justice by laws based upon English or ltoman Dutch 
Jurisprudence ?—Do you mean that a Kafir chief should decide cases occurring among 
his own people according to the Roman Dutch law ? 

418. No. I mean that the cases should be decided by judges and magistrates of 
the Colony, taking the law to be the Roman Dutch law ?—I think yon must have more 
latitude in practice than these Roman Dutch laws give you. 

419. In one case would you not be able to deal with a chief who is guilty, while in 
the other, you may be dealing with trumpery disputes as to whether a Katts has stolen 
a sheep ?—In Natal we deal with both cases. 

420. I can’t see why a magistrate sitting, sav at Maritzburg, can’t decide a case 
about a sheep as well as a native magistrate P—Probably he could, but sheep stealing is 
a crime which is tried before a court specially created by a special law. In the case of 
disputed ownership the magistrate has to act the part moro of a patriarch than a judge. 
In civilized countries the necessity for economy in time has rendered it necessary to 
employ lawyers, by whose assistance the litigant can hope to bring ms case before the 
judge in as concise & manner as possible. What the judge learns from a highly trained 
class of professional advocates the magistrate has to get himself from the natives, and to 
arrive at a just decision he must exercise great patience and diseard technicalities. It 18 
more in the mode than the principle. 

421. Does not that in your opinion show that technical pomts im the administra- 
tion of justice are an evil ?--- Yes. 

422. If you think that an exceptional system is necessary for the natives of Natal 
particularly, can you give me any reason why a distinct class like the Malays of this 
colony should not also be governed by peculiar customs common to them ?---I don’t 
know the Malays well enough to be able to give an opinion regarding them ; as a com- 
munity they are insignificant when compared to the large native populations with which 
we have to deal; thai is in itself a point of great difference; and I helieve that the 
special prejudices of the Malays are taken into account in the Colonial courts. 

423, Suppose a colony of Mormons were established here, would you make any 
allowance for their peculiar customs ¥---I don’t think I should feel much respect. for a 
eolony of Mormons, and would not be disposed to give them any special advantages. 

424. What is the distinction in the peculiar customs of polygamy in the case of 
Kafirs and Mormons ?---The Kafir system 1 am acquainted with, but I do not know 
enough of the Mormons to be able to draw a comparison. 
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425. Your objection is, I_ suppose, that the degree of vice is greater in the 
Mormons than in the Kafir P---I think in the ‘case of the natives the custom can be 
exoused, but in the case of the Mormons, who are a civilized people, it appears to me to 
be a wilful abandonment of what is universally considered by people of their own race 
as a higher state of existence. | 3 

426. Dr. Berry.| Would you make expediency the ground in deciding native 
oases rather than be guided by abstract principles P---I don’t think we can go altogether 
on abstract principles in this world; we are obliged to give and teke. In selecting the 
mode of deciding native cases, I would be guided by expediency to a great extent. 

427. Does ao chief consider it an infringement on his tribal rights if any of his men 


_ are | pea for crimes without his having been consulted ?---It depends much on the 
con 


tion of the chief and tribe ; it would be wiser in any case to punish by means of 
the chief, even when his supreme prerogatives have been transferred to another 
authority. 3 

428. If he acknowledged the British Government as paramount over him he could 
not consider it a breach of his right ?---It would depend on the circumstances of the 
case. Assuming that the chief understood that he was only a lieutenant, I don’t 


suppose he would feel aggrieved on the ground that his man had been punished ; but he 


most likely would feel aggrieved on the ground that his position as lieutenant had been 
ignored. | 

a 429. As I understood the difference between the native and tlie Colonial law, it is 
this: that the Colonial law recognizes individual responsibility, while the Kafir law 
looks more to the responsibility of the tribe ?---English law, as I understand it, ignores 
collective responsibility, except in such oases as damage to property, caused by public 
riots, when a principle otherwise out of sight rises to the surface and compels the com- 
munity to make reparation. In native law, where individual responsmbility falls short, 
collective responsibility supplements it. | 

430. Do you think the natives care for this distinction at all, or would they wish 
to have their individual rights recognized ?---They know that they can’t exist as a tribe 
without mutual responsibility. I do not see that the principle of collective responsibility 
is in conflict with the recognition of individual rights. 

431. And are the natives careless about individual nghts ?---I do not think that 
the natives are at all careless of their individual rights. The principle of mutual or 
collective responsibility, by operating as a protection to the community, protects also 
individual and their rights. 4 , 

432. If it were in accordance with the established native courts such as has been 
spoken of, would you be in favour of retaining the native mode of procedure ?---I think 
that where such procedure secures the administration of justice, | would not meddle 
with it; when by changes in the condition of the people or the sebaenhh the mode fails 
to secure the substantial administration of justice, suitable changes might by degrees be 
introduced. a 

433. Would you allow the natives to appear in our courts in their own ways ?---I 
think so. It would cause great loss of time to the magistrate, but to forbid them would 

cause great dissatisfaction, and perhaps greater loss to the country eventually. | | 

434, Would you allow them great freedom of speech within reasonable limits f—- 
Yes certainly. | : 

435. I don’t know if I am right in gathering that you are not much in favour of 
codifying native laws P---I have an objection to making native laws too technical. I 
recognize the necessity of having a text-book for magistrates to be guided by, and laying 
down and exemplifying principles to be observed in different cases. 

436. It is, I think, held by you that it is desirable that the native law should be 
levelled up to our own ?---Yes, by degrees, as it becomes necessary to do so. 

437. And your objection to the proposal to codify the native law is based upon the 
possibility that the very codification. of the native law, will make it too rigid, and 
so absolutely check the improvement you wish to bring about ?---That is the danger 
which I fear. 

438. What do you think will bo the general cffect of this double system of law 
which obtains in Natal, upon the country ?---I think the two systems will go on assimi- 
lating up to a certain point ; and that those portions of the two which will assimilate 
soonest and the most perfectly, are such as involve the most frequent transactions be- 
tween the races; such for instance as trade. 

439. Then it becomes a serious question whether community of interest between 
black and white can be brought about P---I think that, in Natal for instance, the natives 
feel that their interest are identical in all material respects with those of the white 
ple. The creation of such a feeling should bo the object of all rule of native tribes by a 
civilized Government. 

440. What mode of execution would you recommend in the native courts with 
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reference to the carrying out of civil judgment and sentence ?---The mode is the same 
in both, native officers are employed. . 

441. Would you have native officers in the native courts ?--- Yes. 

442. Would it be well to have a public prosecutor in a native court ?---I don’t see 
any objection to it; but I have no strong bias either way. 

443. Do you think that a magistrate in a native court should ever act in a case be- 
fore information is laid in his court about a crime ?---I think so. 

444. In what sort of case should he act in that way ?---In a case where serious 
harm would be likely to result, in consequence of his not being prompt. He is the 
conservator of peace in all respects. 


445, Is the principle usually known as dacsio cnorinis recognized by native courts ?--- 
No 


446. Do the natives in Natal know that their laws have been codified ?---I don’t 
think they do as a rule. . 

447, You have never secn them trying to make themselves acquainted with the 
code ?---No. : 

448. I suppose you can say whether there were any competent persons connected 
with the framing of the code ?---I was not in the colony at the time, but I know that 
the gentlemen to whom this duty was assigned were a body of able men. 

449. Is it sometimes disputed now as to whether it is really a native law, or does the 
fact that it was legislated upon make it law ?---I have never attended a native court in 
Natal since the code has been in force. I cannot therefore say if such disputes arise or 
not. 

450. I understand that this question of collective responsibility and spoor law has 
been abrogated by disuse in some territories. Would it be expedient, to revive 
it ?---Perhaps it may not be necessary to revive it technically; practically, however, 
it can’t be abrogated, for if cattle are stolen the most usual and often only way of 
attempting recovery is by tracing the spoor, and if the spoor is traced to a kraal, the 
fact must be evidence against that kraal. Disuse by those tribes of the most potent 
means of recovering stolen cattle, indicates I suppose that the crime has ceased to be 
committed. 

451. Now where you found that, in cases where an ox was traced to a kraal the 
people were no longer bound by this law, would it then be desirable to revive it ?---If 
cattle stealing is practised, it must, I think, be revived. . 

452. If the natives have been in former times accustomed to that system, would 
not they manifest a great objection to have it established among them ?---Whatever 
their objection may be, cattle stealing is such a dangerous practice that the most effec- 
tive means must be uesd to put it down. 

453. Sir J. D. Barry.] T understood you to say that the Secretary for Native 
Affairs in Natal was a judicial and executive officer, communicating between the Govern- 
ment and the natives; and that he would communicate the wishes of the natives which 
he had gathered himself in personal intercourse with them, or at an open durbar, such as 
you were in the custom of holding. The natives in that way were willing to receive 
laws made for them which had been previously discussed by them. Was that so P--- 

es. 

454. Ilas that system been abolished ?--- Yes, practically it has. 

455. They have formed a code in its place py es. 
456. That code is imperfect because it does not define crimes ?---That is one of its 
imperfections. 

457. And another defect is, that it is administered by people not sufficently ac- 
-quainted with the native laws ’--- Yes, in many cases. 

458. Would it be a remedy if the code were amplified ?---I believe that if 1t were 
so amplified as to be explanatory, it would. 

459. That would be a remedy, because the magistrates administering the law would 
have it fully before them ?---Yes, I should also be in favour of allowing the natives to 
have a say in the matter. They would then feel that they had been consulted by the 
<zovernment in matters which concerned them. 

460. Such an amplified code following the lines of our law, would be acceptable, 
because their system as far'as criminal law is concerned, is not unlike ours ?--- Yes, 
what is a crime with us, is as a rule a crime with them. In Natal all serious crimes are 
tned by Colonial law. 

461. But regarding civil matters, you would recommend this only in certain 
cases ?—I think civil matters require a text-book explaining and exemplifying princi- 
ples, for the guidance of magistrates. 

462. And you think in codifying we should not ignore their customs ?— Yes. 

463. As far as the executive functions of the Secretary for Native Affairs were con- 
cemed, you say they were advantageous; because he being a permanent officer in direct 
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communication with the natives was looked up to by them; and was usually personally 
known by them ?--- Yes. 

464. But now the frequent change of an executive officer would create another 
evil ?---I think so. 

465. Although there are evils connected with that change, would you not prefer a 
separation of the judicial from the executive functions ?—In more advanced conditions 
of civilization it is undoubtedly the better way, and is therefore to be preferred if it 
does not clash too much with the prejudics of the people. 


466. In separating them, a code would be convenient ?—It would be convenient, 
and perhaps necessary, but you must always bear in mind that this separation is a great 
change from their own state; and elthough natives in the colony have been accustomed 
to and approve of the change, it would be by no means safe to assume that it would 
be acceptable or even tolerable with those populations who inhabit the dependencies. 

467. Is polygamy practised among all the tribes in South Africa?—Among all I 
know. 

468. Are marriages preceded by ukulobola P—Always in part; some tribes require 
that the whole should be paid and done with. 

469. What is the principle of ukulobola ?—It represent the daughter of a house, 
when that daughter is married and has left her home. It is a bond of alliance between 
the two families; one gives the daughter, the other fills the void with cattle. That is 
how I have heard the natives themselves describe it. The bride is frequently accom- 
panied by cattle for slaughter, and other gifts from her father when she leaves her home 
to be married. 

470. Are these gifts looked upon as dowry ?---No. 

471. To whom are they given ?---To the family of the bridegroom of which the girl 
has now become a member. 

472. Has she control of them afterwards ?---They will belong to the family of her 
husband. 

473. What is given by the intended husband as dowry ? Is the number of cattle 
fixed according to native custom, or how is it determined ?—In Natal we have fixed that 
the number shall not exceed ten. It is always regulated by the circumstances of the 
country and the wealth of the parties. The theory seems to me that something must 
pass between the families to make a marriage lawful. In times of scarcity or distress I 
have known a basket of corn to have been considered sufficient. 

474. Has the intended wife anything to say i. the matter ?—No. 

475, Is the intended wife at all heard before she marries ?—In Natal always. 

476. Is that in consequence of direct legislation? —-Not wholly, but legislation has 
required that it shall always be so. 

477. Is there any increased scale for those who marry more than one wife P—No, 
the most real check to polygamy is the provision by which the Natal law lays down that 
no marriage shall be valid unless the girl shall at the ceremony and before an official 
witness publicly declare her assent to the mariage. 

478. Does that public declaration take place ?4--Yes, in the presence of an official 
witness attached to the magistrate’s court. 

479. Then the magistrate would keep a registration of the marriages, and is there 
no fee attached to this ?---There is a registration fee of ten shillings on registration of 
which the official witness gets two shillings and sixpence. 


480. What is the reason for this dowry, and whose property does it become ?--- 
The father of the girl retains the cattle so long as the marriage exists ; but if it becomes 
dissolved owing to the wife, the cattle or a part of them are returned to the husband. If 
the husband causes the trouble, he loses both wife and cattle. 

481. When can the father-in-law be ordered to give back this dowry ?--- When the 
woman dies or the marriage becomes dissolved without issue. 


482, Does the father provide for the daughter after she is married ?---The father is 
always supposed to be her refuge, and in some tribes the father never losens his control 
over her, even after she is married. 

483. Do you think the custom is much cherished by the natives themselves ?--- Yes, 
very much, especially by the women. I have known cases where the daughters of even 
Christian natives have been married without dowry being paid, and which have turned 
out unhappily, because the girl has felt that she has not been treated with sufficient 
respect. 

A 484. She likes tobe considered that she is worth something?---She likes to think that 
she has added to the comfort of her family, 

485. If it practically results in a sale, is it not a bad custom ?---It may be a bad 
custom, but to attempt to do away with it, would be very much like attempting by 
legislation to straighten the hind legs of a grasshopper. ; 
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486. Is it a bad custom because it leads practically to asalo of the woman ?---It 
does not necessarily involve that. 

487, Can a woman be forced to marry ?---An independent chief might force a 
woman to marry just as he might force an individual of the tribe to do anything 
repugnant to him. 

488. If a chief can force her to marry, and the dowry becomes absolutely the 
property of the father-in-law, is it not a sale in which she has no voice? and does she 
not become a slave ?---She certainly does not become a slave. 

489, What is her position after marriage ?---She is the mistress of her house, and 
has s>»metimes more to say to her husband than he cares to listen to. 

490. Is she not subservient to the will of her husband ?---Just as all wives are 
supposed to be. The pride of a native wife is to make her house acceptable and _ attrac- 
tive to her husband. 

491. That is where she has consented. But where she has not consented, does 
she not become a slave to her husband ?---Yes I believe she may, as thousands of our 
own women do by pressure being put upon them to induce them to marry. I object to 
the word “ slavery,” because it implies a gicat deal more than is even represented by 
the conditions of the woman; she can’t be sold as a slave can. She has the status of a 
wife, and enjoys privileges as such. Moreover she is protected by the chief and by 
public opinion. | 

492. It is her duty, however, to work for her husband, and serve him ?---Yes, it is 
her duty, as it is supposed to be the duty of all wives to do so, and she may be reduced 
to any state of misery you like to mention, except slavery. The native word for 
barter or sale is fenga, but that is never used to describe a marriage. The word 
“lobola”’ is exclusively used to represent the transaction of cattle passing from one 
family to another on the occasion of a girls’ marriage. 


493. Is there any principle such as this observed: for instance, if the daughter 
becomes poor and her husband dies, is the lobola looked upon as a fund from which she 
can be provided ?---I believe that is the principle upon which the practice is based. 


494, If the reason of the law was to supply a fund for the benefit of the wife, 
but has resolved into a mere mattcr of buying and selling, can we not suggest any 
means by which we could carry out the original intention of the law and still put a 
stop to the present practice ?---I have thought upon the subject for many years, and 
the best remedies that have suggested themselves to me are those applied in Natal; 
first, to limit the number of cattle so as to discourage the idea of buying and selling ; 
and secondly, to make it necessary to the validity of a marnage that the girl’s consent 
should be publicly declared by her at the ceremony. These two things area great 
check upon the practice itself, and gives the girl much more liberty than they ever had 
before. 

495. Would it not be a further check upon the practice, if the lobola received by 
the father-in-law were recognized by the law as a trust for the benefit of the children 
of the marriage, the trust to be administered by him under a law administered by a 
magistrate ?---That would, I think, be too great an innovation, although it would be in 
the direction of what I believe to have been the principle upon which ukulobola was 
originally founded. 

496. But don’t you think the law could operate by saying to the father-in-law you 
can have the use of the cattle, and use the milk, but you must keep them in trust for 
the children of the marnage ?---Practically, the original principle of ukulobola would 
operate, by the girl seeking and receiving the protection of her father or brother in the 
case of destitution overtaking her ; but to make such a declaration to the father as you 
suppose, would be to assume that his daughter was not married. 

497. Could the law not provide that in a case where the wife goes back to her 
father’s house, that the cattle should be considered as a trust fund ?---She may go back 
under circumstances which would render it necessary in their ideas that the cattle should 
go back to the husband. 

498. Suppose the law did step in and say the dowry must be considered as a trust 
fund for the marriage, could it be enforced ?---I doubt it. You can’t carry out a law 
against which the whole population may be opposed. 

499. But if such were the law, would not the husband have an interest in looking 
after the fund, if he knows the cattle are held in trust for the benefit of his children ?--- 
As far as he himeelf is concerned, he might be with you; but if he had daughters to 
marry, he would be against you. 


500. In rearing his children he would have the help of the fund. It would be on 
the same principle as our ante-nuptial settlements ?---I don’t want to argue against the 
desirability of improving the system, but I would guard against offending the prejudices 
of the natives unnecessarily, and so make improvement impossible. 
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801. The process would show that the husband looks upon his wife as something 
from which a profit can be made; that is a great evil, and cannot the law stop it ?—It 
is an evil that is universal, and bound up as it is with the customs of the people you 
cannot stop it as you suggest. 

502. [ take it that apart from a man’s immediate object in marrying, he would still 
like to have an interest in the cattle he pays to the father-in-law, and if the law declared 
that the lobola should be held in trust, he would see that the law was carried out ?— 
But what would become of his interest in the trust principle, when the daughters by his 
marriage arrive at a marriageable age. Suppose he had three daughters, and the 
dowry for each was ten head of cattle, his interest in favour of the trust idea would be 
as ten to thirty. 

503. But his children would then be provided for in case their husbands died and 
left them in poverty P—But what would then become of the interest of the daughter 
who is married in the cattle which you state should be held in trust for her by the 
father of her mother. 

504. In any case you might step im and say the moment the child marries, the 
trust shall be divided and her share given to her. She would then enter on her 
marriage life with some property as pin money ?—The practical difficulty to this would 
be I think insuperable. 

505. You think then that public opinion among the natives would be opposed to 
the principle I suggest ?---I think so. 

506. Would you not enlist many natives on your side if you tried to introduce 
such a principle ?—I doubt whether you would enlist one. 

507. You say that the effect of the Natal law has been to check the system by 
fixing the amount to be paid ?—Yes; this provision checks the tendency to native 
marriages becoming mere transactions of barter. 

508. It is practicable to stop it altogether ?—No, the form of it only should be 
changed. 

509. Suppose the law prohibited it, and made it a provision that if marriages were 
still carried out under this system, the husband could claim the cattle in a court of law,. 
that is, the law need not step in except to support the husband in case he 
makes a claim for the cattle. Would not that stop the practice of lobola to a great 
extent ?—Certainly, because it would then become an objectless payment; the law 
would, I think, be evaded however. 

510. But suppose you gave the husband the opportunity of availing himself of the 
law in this way, if he does not exercise his opportunity no harm would be done, and 
yet the knowledge that he could avail himself of the law would have another disturbing 
influence upon the custom ?—I doubt the efficacy of such a provision. It would be 
interfering with a custom on which the social system of the natives is founded, with- 
out, in their opinion, an adequate excuse, and must, in my opinion, therefore fail. 

511. Suppose, again, the law were to treat the lobola os money held in trust by 
the father which the husband can recover, the husband must move in the matter, and 
if he moves, the custom is disturbed. If, by degrees, the natives take advantage of this, 
the custom will be eventually treated with contempt, and will not be observed ?---You 
must bear in mind that the husband himself will, in a few years after his mariage, view 
such a law with disfavour. He will probably have daughters of his own. The principle 
on which their custom is based, is the establishment of an alliance and bond of union 
between two families by which a gain to each accrues; one of these parts with a daugh- 
ter, who bears children, and increases the strength of the family to which she goes, | 
while tho other parts with cattle which tend to increase the wealth and importance of 
the family that receives them, and consoles for the absence of a daughter. 

512. That being so, the whole theory is based on exchange, the woman represent- 
ing so much cattle. Is that not treating the woman as a chattel ?---I am not justifying 
the practice, but am describing it and its hold upon the natives. Probably treatment of 
our own women somewhat analogous to this, might be justified by our own law. In 
cases of seduction, for instance, the fiction is that the parent has suffered the injury ; 
the fact is that the daughter has suffered a far greater injury ; but our law measures 
the whole mischief by money. 

513. Can you advise any other means for stopping this custom P---If 2 summary 
method 1s to be adopted, the only means I can think of 1s, to forbid it altogether, if 
you are strong enough ; and think it right to use your strength. 

514. How would you put a stop to it ?---By punishing all who practise it 

515. In what way would you punish them ?---Fines and forfeiture are, I think, 
the only means you can use. In Natal, when men are found paying or receiving more 
than the limited number of ten head of cattle, all in excess are confiscated. 

516. Who is brought up for it ?---Nobody; the cattle in excess are seized by the 
chief and taken to the magistrate. 
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517. But surely someone is brought into court ?---The law requires the chief to 
act at once upon receiving information of the excess; if the husband or father thinks 
himself aggrieved by the action of the chief, he appeals to the magistrate, who adjudi- 
eates on the matter. 

518. Another remedy then would be the confiscation of cattle to the State ?--- Yes. 

519. And that in reality takes place in Natal, when lobola exceeds the limit fixed 
by Government P--- Yes. 

520. And the law there has met with no opposition ?---With none as far as I 
know. 

521. If there has been no opposition to this forfeiture by the natives, would there 
have been any resistance if Government had forfeited the whole amount without any 
limitation ?--- Yes; I believe that so serious an interference with the most cherished of 
their practices would have provoked resistance. Excessive lobola was an evil which the 
natives themselves recognized, and the repression of that evil by the means I have 
described, caused no resentment. The practice itself was not interfered with. 

522. Does this practice precede every marriage, where a man marries several 
wives ?--- Yes. 

523. Regarding polygamy, is it not usual that there are as many monogamous 
marriages as polygamous ?---I think it may be taken for granted that in most tribes 
the majority of men have only one wife. ; 

524. Has there been a census taken in Natal ?---Not such a census as would 
enable an exact opinion to be formed on this point. 

525. Among natives is not the number of girls greater than that of boys ?P--- 
War has frequently brought such disproportion about to a very serious extent; but I 
cannot say that excess of girls is the rule. : 

526. Well, assuming the number of women to be equal to that of the men, would 
not a custom which gave several wives to one man, be contrary to the law of nature ? 
---It would seem so. 

527. Why do they approve of it ?---There are things connected with this custom 
that cannot be publicly discussed. The prejudices of the women have a great bearing 
upon it. In some tribes women deny themselves during pregnancy or lactation, or 
during both. The men, too, have their ideas of what is seemly and right, and those 
ideas condemn as indecent and unclean what they observe among monogamous races. I 
have heard natives converted to Christianity discuss this subject—men who had made 
up their minds to monogamy—and theydeseribed the women as far more unyielding in 
this matter than the men. 


528. If a woman finds that during these periods, when her husband cannot have — 


intercourse with her, he goes to other wives, would not she be jealous, and have cause to 
regret being one of several wives ?---As a rule this is certainly not the case. I have, in 
my judicial capacity, frequently had cases before me in which the single wife has urged 
the husband to take another, and has rendered him material assistance in carrying out 
her wish ; among these cases have been tstances in which the parties were converts, 
and had been married according to Christian rites. It isa matter of pride to native 
wives that they belong to a large establishment; they have rank among themselves, 
and they prize very Inghly the privileges attached to their position. 

529. If the main objection in the mind of the woman is removed, the real argu- 
ment in favour of polygamy is gone, or as faras the husband is concerned if he exercises 
self-control the argument in favour is gone, because, as I take it, he only marries 
other wives to satisfy his passions ?---That argument only is gone. I think that the 
desire to satisfy his passions 1s far from being the only inducement to the man to marry 
other wives. 

530. Is there any other argument ?---Polygamy lives in the ideas and minds of the 
people from the highest to the lowest ; our objection to it seems to be looked upon by 
them as arising from some radical difference of race which incapicitates us from judging 
of its fitness or otherwise for them ; and the consequences of that difference, they think, 
do not show much to commend monogamy. 

531. Are natives, in their native sate, moral; do they confine themselves to their 
wives ?---Among the Zulus, I think, they do, as a rule. 

032. Do young men abstain ?---I think that their abstaining is in proportion to the 
organization and public opinion of. the tribe. Immorality increases as one proceeds 
southwards from Natal. 

533. Why ?—Possibly less discipline, and greater contact with the Basutu race, 
whose views on such subjects are very different from the ideas entertained by the 
Zulus. I have observed that much contact with civilization does not improve the 
morality of the natives, and, perhaps, this too, may have had its effect. All Cape 
Frontier natives are almost avowedly immoral. In Zululand it is not so, although they 
have practices which they substitute for the actual immorality itself. 
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534, What are these practices ?---They have a way between the sexes of satisfying 
themselves. I believe that among some frontier tribes the hiring of wives and daughters 
for longer or shorter periods is a common thing. 

535. Where women have married, according to Christian laws, is morality more or 
less apparent >—In Natal, the unsophisticated natives point to mission stations as 
places where more immorality is practised than in their own kraals. This may be, and 
probably is, an exaggeration; but converts have themselves spoken to me in good faith 
on the subject, suggesting that the evil should be looked fairly in the face, and some 
remedy applied. 

536. What is the reason ?—The prejudices of the women, and the strength of 
human passion, are among the chief reasons. 

537. The immorality is caused because the woman objects to have intercourse at 
certain periods, and her husband not having other wives to go to, seeks a substitute ?— 
Yes. | 

538. Polygamy, then, is the result of passion ?—I suppose, that in the main, it is; 
another recommendation of it is, the importance that it adds to a native establish- 
ment. 

539, The man then, not only satisfies his passion, but he gets a number of women 
to work for him ?—Yes; and the difficulty of dealing with the matter consists chiefly 
in the fact, that the women are proud to work for him and for their children, and of 
their position as wives among a number. 

540. As a Christian community, we must look upon polygamy as an evil. Seeing 
that men and women are equal in number, one must consider that it is not in accord- 
ance with the laws of nature ?—I should think so. 

541. Legislation should tend to bring about monogamy ?—Yes; but to be really 
successful, it must be gradual, and at first, I think, indirect. 

542. Then if legislation should tend that way, could not the law step in and 
prevent polygamy ?—I assume that the object of stopping polygamy would be to 
extinguish a custom that we consider to be contrary to the laws of nature and mmoral, 
not only because the custom is obnoxious to us, but because it is immoral. Nothing 
would be easier than to extinguish the practice technically by legislation, but seeing 
that the object of all legislation should be the practical discouragement of immorality, 
the question is, whether by stopping polygamy in the way you suggest you would not 
produce more immorality than that ana you attempt to suppress. The tenth wife 
considers herself as much a wife as the first. 

543. But why would it produce more immorality ?—Because the condition of the 
men would remain the same, and the ideas and habits of the women could not change 
by legislative enactment. 

o44. If each man is told off to one wife, and there is a wife for each, why should 
immorality increase P—AIl wives would not always be in the same condition. 

545. It would, you think, increase the number of prostitutes?—Yes, and the 
amount of adultery. 

546. Are prostitution and adultery worse than any unnatural intercourse between 
the sexes ?—I think they are worse in their consequences than the practice to which I 
alluded. 

5£7. It is an immoral practice at a time of life when it would have a bad effect on 
the nature of the boys and girls ?—That is true; but the others produce political as 
well as moral mischief more immediately. 

548. You say direct legislation, with a view to stop polygamy, would cause 
greater immorality ; would indirect legislation have this tendency ?—I think not 
necessarily ; but, after all, the only hope of real success lies in changing the ideas of 
the people. 


549. We have tried conversion to Christianity, as an indirect means ?—The failure 


of that on the whole goes to show the impracticability of stopping it in the way that 
seems to commend itself to most people. 


550. I mean to say, that if the great objection to stopping it is the fear that 
immorality will increase, and yet immorality arises among them from other causes, 
why should we not stop it by direct legislation P—I don’t wish to say that the only 
objection to stopping it by direct legislation is the fear of immorality. There are 
political dangers which wise men would not incur, by attempting what they must know 
will be ineffectual legislation. 

551. Still, if it is expedient that it should ultimately be put a stop to, what means 
would you suggest for the purpose ?—I would, in the first place, suggest that the 
amount of dowry should be restricted; this would eoupse the spirit of barter, and 
prevent fathers from treating their daughters as mere chattels; and, in the second place, 
T would suggest that the consent of the girl, publicly expressed, should be a necessary 
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part of the marriage ceremony. Machinery would be necessary to carry out these 
suggestions. 

552. Can you suggest any changes it would be desirable to introduce ?—I am not 
now sufficiently acquainted with the social condition of the tribes in the Native 
Dependencies of this Colony to be able to suggest changes; it is, probably, no longer 
what it was when I had to do with them nearly forty years ago; when, however, the 
evil is once got in hand, restrictions and pressure might be brought to bear, according to 
circumstances and opportunity. 

553. Would it not also tend to stop it by only recognizing the first wife as a wife, 
and registering her only ?—That might be done in time. 

554 Would another means not be, to say that the law wouldnotrecognize the dowry 

iven for any wives after the first, and making it recoverable by the husband from the 
fiher an lay at any moment ?—The most straightforward way would be to say you 
won’t let a man marry a second wife. 

555. If the law did step in, and say, no second marriage can take place while the 
first wife is alive, do you think the universal feeling of the natives would be against it. 
—Yes. 

556. But then, the vast majority of poor men, who can’t marry, would be able to 
get wives, and would be on the side of the law ?—Poor men have very little influence 
in the matter. | 

557. But they would be in favour of it P—They would not be considered. 

558. The poor young men would be in favour of it as well ?—Numbers of them 
would not. I don’t suppose that there is asingle young man in Kafirland who does not 
hope and believe that he will live to marry three or four wives. 

559. Is polygamy practised to a large extent?—As I said before, perhaps, the 
majority of men only have one wife, but that is only because they have not the means 
of having more. 

560. Then really the law would only come into operation with a limited number 
of the population, because only a limited number are polygamists ?—Yes; but all wish 
to be polygamists. 

561. To give a legal effect to marnmages you would have them registered P—AIl 
marriages should, in my opinion, be registered. 

562. The natives would thus become familiar with the idea that the law could 
touch their marriage system ?—Yes; registration is, in my view, the first step towards 
getting control over the practice. 

563. You have told us the feeling of the natives with regard to dowry, and also 
what may be said in favour of it; are there any reasons against it among the natives ? 
—In many cases it is a hardship to young men, who give all they have to get a wife, 
and so start in life with nothing, but it is one that can be remedied by going to work 
and earning wages. 

564. Is that the only hardship. Does polygamy really not foree a greater part of 
the men to go without wives, and so encourage immorality ?—It must, I think, of 
necessity, do so; but among the more northern tribes, the effect is not what I should 
suppose one might expect. I must, however, except the Pondo people, who are, in my 
opinion much more immoral than they were nearly half a century ago. 

565. Then, although polygamy is practised there, they are immoral, as a people ?—- 
Yes. I attribute this immorality to the fact, that, whereas, they at one time had to be 
always on their guard against attacks from the Zulus, they now have Natal as a barrier 
between them and their old enemies, and there is no longer any necessity for cultivating 
the manly qualities which continued preparedness for self-defence requires; hence, they 
‘ have become both licentious and effeminate, and worth very little as warriors. 

566. Do many Christian marriages take place among natives?—At mission 
stations. 

567. Are these people improved by their marriage ?—I believe that when they 
marry, they marry im good faith, and both sides intend to keep the promises they make, 
but after a time, the difficulties to which I have alluded, usually occur. 

568. Do you think the presence of churches among them has been to check 
polygamy to some extent ?—lIt 1s a constant protest against polygamy. 

9869. Do you think the influence of missions in that direction has been on the 
increase or otherwise ?—I don’t think the influence of the missions in that direction is 
very marked. 
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Exanination of Sir Theophilus Shepstone, K.C.M.G., continued. 


570, Sir J.D. Barry.| Would you recommend a law dealing with the question of 
native marriages among the dependencies of the Cape Colony ?—I think so, something 


like the regulations under the Instructions to Native Administrators in Natal, No. ], 
of 1869, viz. :-— 


‘ Every marriage between native and native, and every transl:tion of a married native woman or 
child, from an inferior to a superior house or grade, and every divorce between native and 
native, shall be registered in the office of the Resident Magistrate, acting in his capacity as 
Administrator of Native Law, in the county or division in which such marriage, divorce or 
translation is celebrated, decreed or made. 


‘© Whenever, in any organized tribe, or among such a collection of the native population as may 
be formed into an equivalent to a tribe, for the purposes of these regulations, a marriage is 
ugreed on between a native man and girl, the day fixed for the celebration of such marnage 
shall be reported by the intended husband to the chief of such tribe, or other person appointed 
for the purpose, where there is no organised tribe. 


“The chief or other person appointed thereto shall thereupon direct an officer, to be called an 
official witness, to be present at the time and place of the celebration of such marriage. 


‘© The official witness shall require the payment, into his hands, by the intended husband, of the 
registration fee, before the marriage ceremony is proceeded with; and should the fee not be 
so paid, such official witness is authorised and required to forbid the marriage ceremony being 
procceded with, until such payment is made. 


‘+ At an early part of the ceremony the official witness shall publicly ask the girl to be marriod 
whether it is of her own free will and consent that she is about to be married to the man 
who proposes to become her husband ? And if she declines publicly to announce her consent, 
or if she shall declare her dissent, the official witness is empowered and required to prohibit 
the further proceeding with the ccremony, and if neccessary, to take the girl at once under his 
protection and escort her to the magistrate. Provided, however, that in the case of the 
marriage of any widow or divorced woman, ut which none of the ceremonies that usually 
accompany that of a girl never before married are observed, it shall be a sufficient compliance 
with these Regulations for the cfficial witness to put the question as to the woman’s consent, 
and to require and receive the payment of the registration fee at any time between the 
day of engagement between the parties and that of murriage, inclusive of the latter. 


‘‘ The official witness shall, as soon after any marriage as may be possible or convenient, pay over 
the amount of fees he may have received to the chief under whom he acts, or to the magistrate 
direct, 18 muy be decided upon by arrangement between the magistrate and chief; und should 
it be arranged that the payment is to be made direct to the magistrate, the official witness is 


forthwith, by messenger or otherwise, to dea every such payment and its amount, and the 
marriages on whose account the fees were paid, to his chief. 


‘* At such time or times as the magistrate may direct, the official witness shall attend at the office 
of the magistrate, accompanied either by the husband, in everyanarriage that has taken place 
in the presence of such official witness. in his official capacity, and which mariage still remains 
unregistered, or some one representing the husband, and the chief shall at the sume time either 
send or tuke to the magistrate the amount of all fees received by him, and all moneys so 
received by such chief or by the official witness on account of any registration then to be 
made, shall be there and then paid into the hands of the Resident Magistrate, in such manner 


as may satisfy the persons present interested therein that the amounts severally paid by them 
have been duly handed over to the magistrate. 
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“The magistrate shall then | aes: to register the marriages or other matters on whose account 
the fees have been handed to him, and to insert the information required by the several 
headings of the columns in the form of record to be supplied to him for this purpose, so as to 
ensure an efficient and practical registration for reference hereafter. The names and other 
particulars there to be taken from the husband or his representative, as well as from the official 
witness or the chief. 

“In the case of natives epee to be married according to Christian rites, the presence of the 
official witness, required by these Regulations, may be dispensed with; but it shall be necessary 
before such marriage is celebrated that a license permitting it, signed by the Resident 


Magistrate of the county or division in which such marriage takes place, shall be produced to the 
officiating clergyman or minister. 


“In the event of the parties to a marriage between native and native, according to Christian rites, 
agreeing to forego all transfer of cattle or other property on the occasion of such marriage, it 
shall be competent for them to do so; provided that the father or other person entitled, accord- 
ing to native law, to receive such property shall, previous to the marriage, make a declaration 
before the Resident Magistrate voluntarily resi g such right; and if the person resigning 
such right is himself legally vested therewith, and would entitled then and there to the 
absolute control and disposal of such property, if the transfer of it were made; and provided 
also, that the woman or gir! herself consents to such transfer on her behalf being waived ; then 
such marriage shall be a lawful marriage, although no cattle or other property shall have passed 
between the families, and such declaration of voluntary resignation before the Resident Magis- 


trate shall be un effectual bar to any future claim for property on the ground that none passed 
at the marriage. 


° 


*‘No divorce between native and native shall be valid until after full trial it has been ordered by the 
chief and confirmed and registered by the magistrate, or after trial before the magistrate it has 
been ordered and apisteced by him.’ 

571. Do you recommend these regulations P—Yes, modified, of course, to suit the 
condition of the people to whom they are intended to apply. Those regulations were, 
however, drawn up with the view of raising revenue, as well as of regulating the 
marriage law, so as to avoid doubling the hut-tax. The latter object of regulating 
marriages was, and still is, carried out, but the object of raising revenue by the marriage 
law was abandoned after a few years’ trial. 

572. These regulations were in force up to 1875?—And modified as I have de- 
soribed, are in force still, embodied on the Natal native code. 

573. abe ad been found to nom well ?—I think so. 

074. These regulations require the registration of every native marriage upon pay- 
ment of a fee, and require also an open dolaration that the wife’s consent fas been 
obtained ?—Yes, with the exception of the fee which has been remitted ; and it makes the 
validity of the marriage dependent on such declaration of the woman's consent being 
publicly made at the ceremony. 

575. It recognizes the native custom ukulobola ?—Yes, and restricts it. 

576. Whose property do the lobola cattle become?—The property of the girl’s 
father, or his heir. 

577. In case a woman dies without issue, must the lobola be returned P—Neturned, 
I think among all independent tribes, unless another wife from the same family takes 
her place. In Natal this has been one of the most difficult points to decide. On the one 
hand it seemed desirable that native marriages should be clothed with as much finality 
as possible ; it was thought that to make the circumstance of marriage a final transfer 
of the daughter from the family in which she had been born, to that into which she was 
married, presented many advantages political as well as social; that it would prevent 
misunderstandings and litigation where they most frequently occurred, and attach more 
reality and solemnity to the agree. itself. On the other hand it became apparent 
that the more completely this finality was effected, the more completely would the 
woman be deprived of a real advantage, the protection of her natural protectors; her 
father or her relations would no longer loyally possess this right, nor would self-interest 
any longer prompt them, to expostulate or interfere in her behalf, or to receive her back 
and care for her, should she be ill-treated, The feeling created in her mind by the custom 
of lobola, that the cattle which passed from her husband’s to her father’s family gave 
her the right to claim from the latter, should she need them, both protection and main- 
tenance, would be destroyed, and her interests be materially injured. In most tribes 
which retain their patriarchal form of Government, in contradistinction to the 
autocratic Zulu form, the father’s family always retains the power of protecting its 
daughters, even after marriage, against ill-treatment of her husband ; and this power is 
frequently exercised sometimes to an extravagant and pernicious extent. Among more 
autocratic tribes it falls somewhat into abeyance until dissolution of the marriage, 
when the daughter reverts to her father’s family and he becomes again entitled to 
whatever may accure from a second or further marriage. The Natal Government en- 
deavoured to avoid the evils of both these courses by making the marriage a final trans- 
fer of the women, while it hoped to conserve for her all the advantages she had pre- 
viously possessed, by transferring to the husband’s family all interest in any future 
marriage she might make. This involved that no property which passed between the 
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families at the first marriage could be reclaimed on its dissolution, and further, that on 
the marriage of a daughter her father’s family lost all legal right to interpose on her 
behalf. The success, or otherwise of legislation on such a subject must be judged of 
almost exclusively by the effect it produces on the condition of the woman. As [ had 
most to do with chosing among these various evils, I may be excused if, after seeing 
what I have of the working of the system chosen, I express a doubt that the device, 
although accepted generally by the natives as fair and just, has improved her condition. 
My own belief is, that the original object of the lobola custom was to protect the woman 
and to place her father’s family in a position to afford her maintenance in her need; 
the custom has however been corrupted or prevented, and the direction has been in- 
fluenced by the form of government under which it has been practised ; the patriarchal 
form has encouraged licentiousness, while under the autocratic form the tendency has 
been towards treating the woman more as a chattel. I am inclined to the opinion that 
in any legislation on the subject the lobola cattle should be held to give the daughter 
the legal right of asylum and maintenance. You cannot abolish the custom, and such 
@ provision would, if think, restore to it its original object. 

578. If that were done, would you not provide that in case of the death of the 
husband this lobola should become the property of the children of the marriage ?—I 
should not be inclined to go so far as that. 

579. You would be inclined to have some of the cattle kept in trust, in case of the 
death of the husband, for the children of the marriage. Would that trust be rested in 
the father exclusively ?—I should not be inclined to eall it a trust, but to give the 
daughter and her children a legal claim on her father’s establishment, in case she 
needed it. | 

580. Not only against the father’s estate, but the heirs of that estate, and the 
receivers of the lobola ?—Certainly. 

581. Mr. W, FE. Stanford.] This lobola is in fact a claim upon the families ?— 
Yes, it is a contract between families, as distinct from one between individuals. 

582. It is a form of obligation on both sides P—Yes. 

583. I gather from your evidence that you think any innovation upon Kafir laws 
and customs should be proceeded with cautiously, and especially so in regard to poly- 
gamy and ukulobola ?—Yes. | 

584. With reference to their marriages, would any native say of a girl who was 
about to be married that she was going to be sold? Would they not say, 
this girl is going to be married —I have never heard the word sold used with 
regard to marriage, nor would the natives ever think of saying that the girl was about 
to be sold. 

585. Nor on the other hand, is it likely that a man who was about to marry would 
say I am going to buy a girl P—No. 

586. According to Kafir custom, a marriage after consummation is set aside by a 
return of the cattle, when a woman leaves her husband. In their ordinary bargains in 
trade, could a sale finally concluded be thus annulled P—I should say only by consent 
of both parties. 

587. It occasionally happens that a woman leaves her husband, having borne him 
children. After her return aie she is married to another man by her father. Sub- 
sequently the first husband claims and gets her back. If she has children by the second 
man, to whom do they belong ?—Such a state of things shows great demoralization and 
seems to require the intervention of some check. I believe that within mv recollection 
of the Cape Frontier Tribes divorce was not final, or any protection to third parties until 


sanctioned by the chief. Such being the case, the first would be the only marriage, 


unless dissolved by authority of the chief, and if not so dissolved, all subsequent so- 
called marriages would be null, and the children would belong to the first husband. In 
Natal no divorce is valid unless decreed by competent authority, other than the father 
of the girl. 

588, Sometimes it does happen that a father encourages his daughter to leave her 
husband, in order that he may marry her to another man, and so get more dowry. This 
you condemn ?—TI utterly condemn this. I believe I remember the time when among 
the frontier tribes, if it were proved that the wife’s father had encouraged his daughter 
to leave her husband, the father was made to refund a portion, at least, of the cattle he 
had received on her marriage. It is evidently necessary that some provision should be 
made for divorce. It isa question whether the father should be allowed to receive 
dowry from the second marriage of his daughter. 

089. Sir J. D. Barry.| After a divorce has once taken place, there should be no 
dowry ?—In Natal the father cannot receive dowry for the second marriage of his 
daughter ; in case of her being left a widow and marrying, the second dowry goes to the 
husband’s family, and so on. But this by no means provides for all the difficulties of the 
case ; it is a matter in which the probable fate of the woman has to be considered ; and 
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regarding which I feel somewhat doubtful of the wisdom of the action which was Sir fT. ne eperent: 
adopted on my recommendation in Natal. Sept. 9, 1881. 
590. If every dowry is treated as a settlement and the law recognizes it, you can 
create trust at once P—There are difficulties in the way of treating it as a trust or settle- 
ment, one of which is that the fund would be eee by cattle, a description of 
property that must involve perpetual litigation. I have thought of applying the prin- 
ciple to the lobola cattle of the second marriage, but it has cipeared: to me that the 
father-in-law would always have the advantage in any dispute regarding them. I 
therefore prefer the native idea of a legal claim to maintenance, whatever may have 
become of the cattle, as most practical and effective. 
591. The law may then step in and accuse the father-in-law of having abused the 
trust ?---I think that unless the magistrate exercises supervision over such a trust, it 
would fail. 
592. Mr. W. E. Stanford.| I don’t find this evil so great beyond the frontier as 
in the colony, where the fathers of the girls, knowing that they can’t be touched, marry 
their daughters to one man and then another P—Yes, that is so I believe, and it comes 
of allowing an evil to develop as it chooses ; and this one does not belong to a class of evils 
which usually correct themselves. 
593. To meet this evil you say, you would allow the magistrate to have supervision 
over the case ; but suppose he had no knowledge of their customs ?—lIt is impossible I 
think to govern people satisfactorily without knowing their customs and modes of 
thought ; magistrates who do not possess, or soon acquire a knowledge of these, are 
dangerous persons to be entrusted with the charge of native populations. If you decide 
to touch the evil at all, it must be touched judiciously and with a firm hand. 
594. Would you encourage a system of informers ?—I don’t approve of such a 
a kas In Natal certain responsibilities are laid upon the chief and as a rule he dis- 
arges them very fairly. Native Government officers, called official witnesses, have also 
been appointed to see that the marriage regulations are properly carried out and the 
marriages all registered, for which they receive a fee. If the law is evaded, it is the 
duty both of the chief and these officers to report the evasion to the magistrate, who 
upon becoming informed of it, takes steps for the punishment of the offenders. 
595. Sir J. D. Barry.) Is the forfeiture of cattle in Natal opposed by the natives ? 
—The system of carrying out the forfeiture by means of the natives themselves, renders 
any serious resistance to it improbable ; it is only when the execution of a judgment 
a to oe out by a white sheriff or his officer, that dangerous opposition may 
rovoked. 
P5306. Mr. W. E. Stanford.) Cattle paid are essential to the validity of any 
marriage, are they not ?---I would not say that it is necessary that cattle should be paid 
but that something should pass between the families. I have known tribes where no 
eattle passed, because there were none to be given. There are tribes beyond Zululand 
in whose country cattle will not thrive, who pay in corn or something of that kind. 
In the Transvaal there are tribes who are large manufacturers of hoes, from native iron 
which they give as dowry, and amongst whom the hoe, in fact, takes the place of cash 
as the eee pubes ak a 
597. t is the name of these e ?---They call themselves the Am : 
TheBoers call them Knob Noses. eee ‘ corre 
598. Do you think that the women themselves would remain with their husbands 
if something did not pass as dowry ?---I think not while the women retain their present 
ideas. I have known cases in which the marriage has been practically abrogated in 
consequence of the woman’s resentment, because her place in her father’s home was not 
represented by any lobola property. A woman married without dowry looks upon 
herself as having been disrated. She is jeered at by the other women. 
599. These women look upon themselves as concubines ?---I don’t know that they 
go as far as that, but they look upon themselves as disrated women. 
600. In Natal, is the dowry paid at once or by degrees ?---As a rule it is paid at 
once. 
601. Which is better ?---Each has its advantages. I am not quite sure whether 
paying by degrees has not the most. 
- nae oe youeberere i a system he paying before the ceremony of the marriage 
een gone through, or wo you insist upon ent preceding th lage ? 
o~-] don’t think I would insist upon that. = — ne 
603. Sir J. D. Ne Would you enforce a promise to pay ?---To hold such a 
promise not binding would be tantamount to insisting upon the whole payment bei 
made before marriage, because the girl’s family would not permit the marriage until 
should be paid ; and the inconvenience of this would be that it would delay the marriage 
of young men, and tempt to theft, whereas payment by instalments would avoid this. 
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On the other hand, completion of payment before marriage makes the transaction final, 
and has the effect of preventing a good deal of litigation. It is a question which, lke 
most others, has two sides to it. 


604. Mr. W. E. Stanford.| When a married woman’s children become of age, 
have any of them a nght to receive cattle from their mother’s relations in the form of 
ukucela (begging) ?---It is a custom, but there is no law to enforce it. | 


605. It is usual for them to get a present of this kind ?---Yes, among most tribes. 


606. Is there any punishment inflicted on the father for marrying his daughter a 
second time, the first marriage not having been formally set aside p..-T do not, after so 
many years absence, know what the practice in such a case would be among the Ca 
Frontier Tribes; but in Natal I believe that it would be treated as an offence, and the 
father fined. 


607. Would you recommend such a law to be introduced by us ?--- Yes. 


608. Does wkutiala (running off with a girl) preparatory to negotiation for 
marriage, obtain in Natal ?---I believe that among some tribes the old custom of a 
mock abduction and struggle is still represented at the preliminary ceremonies of a 
marriage, but not among all. 

609. At the trial of any dowry case, is it usual to take into consideration the 
increase of the cattle during such time as may have elapsed between the date of marriage 
and the day of trial, or is the original number as representing a certain value all that 
can be sued for ?---When the marriage payment is not a final transaction, the rule 

enerally adopted is that the original amibes only can be sued for The theory is that 
th families were entitled to the use of that which was transferred to them by the 
marriage. 

610. Are expenses, such? as feasts at the marriage, outfit of the bride &c., recover- 
able after dissolution of the marriage ?---They are usually pleaded in cases of divorce, 
and are taken into account where the adjustment of property has been decided upon. 

611. Would you recommend in Natal that after this date the marriage of one wife 
only be recognized, and that actions for recovery of dowry, or damages for adultery 
are eis in reference to her alone ?---No. 

612. Is the amount of damages awarded by Kafir law the same in a case of 
adultery, where pregnancy has been caused, as in one where this has not been the case P 
---[ think no difference is made. 

613. In the latter of the cases mentioned is it usual for the x jalan husband to 
prosecute unless he has himself discovered the illicit intercourse ?---I suppose not. 

614. Is the custom of whubcka (giving a present to the mother-in-law of the woman) 
recognized as evidence against the adulterer ?---We have no such custom in Natal. 

615. Is it not a general rule among the Kafir tribes that a father cannot hold two 
dowries for the same girl ?---It is the rule in Natal made by us; but I think in all in- 
dependent tribes a father may, upon the dissolution of his daughter from marriage, 
marry her again and receive ukulobola for her. 

616. Is the ukungena custom still practised in Natal P--- Yes. 

617. Sir J. D. Barry.| What is this custom ?---It means that a junior brother of 
a, deceased husband takes the widow of the deceased, and raises up seed to the decensed’s 
family. 

618. Would the children by a junior brother take the position held by those of the 
deceased ?---The object of this custom is to keep a large family together after the death 
of its head. 

619. Dr. Berry.| Inthe “instructions issued to the Administrator of Native 
Law, since June 21, 1840, and regulations issued under the Provisions of Law No. I, 
of 1869,” there is a reference to the custom of whungena?---Yes; it is as follows :--- 


‘‘The native custom, in accordance with which a junior brother takes the wives of his deceased elder 
brother, to raise up seed to the house of the latter, is so universal, and held in such respect by 
the natives generally, that it was deemed undesirable to attempt to put a sudden stop to it by 
any Regulation under Law No. 1 of 1869. It is, however, a practice which the Government has 
always discouraged, and is still desirous of discouraging as far as it may be wise to do so. This 
custom is called ‘‘ Ukungena,” and the object of it is to prevent a large establishment from 
being necessarily broken up, the women dispersed, and the children left without any persons to 
care for their wants on the death of the head of the family. In the view of the natives them- 
selves, therefore, the custom was established to benefit the beronved family. Any children born 
under this arrangement are, legally, the children of the decvas d. 


‘*His Excellency the Supreme Chief has been pleased to issue the chetiay Rules by which the 
custom of of ‘‘ Eukungena”’ shall be regulated :—1. The free consent of the widow shall be 
indispensable to such an arrangement being made. 2. Any widow shall be at liberty to marry 
in accordance with the Regulations issued under Law No. 1 of 1869. 3. All arrangements for 
‘‘Ukungena ” shall be registered after the consent thereto of each woman shall have been ascer- 
tained by the official witness and reported to the magistrate.”’ 
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620. Is that law now referred to the same as that known among the Jews as the 
law of the Levirate P---Yes; with this difference, that by that Jewish law, as I under- 
stand, a man married his deceased brother’s wife only where there had been no issue ; in 
the other case the absence of issue is not necessary, and the brother becomes the husband 
of his deceased brother’s wife by arrangement, without going through the ceremony of 
marriage. Practically I believe it to be the same thing. | 

621. Mr. W. E. Stanford.| What is about the usual number of wives of heads 
of kraals, and of chiefs in Natal ?---There are some who have 20 and 25 wives, but 
the average is very much below that, and I should think from about 4 to 6 would be 
the average. 

622. Have many of the common people more than one ?---Many of them. | 

623. Would not any attempt forcibly to put down polygamy be politically danger- 
ous, seeing that the most important men in the several tribes would be the first touched 
by it ?---There would be great political er, because there must be great and severe 
coercion applied to change even the form of the custom. I believe that no extent of 
coercion would do more than change the form, and the effect of such a change would be 
much more demoralizing to the people than the custom itself. Of all institutions among 
them, that of polygamy is the one which they cling to with the greatest tenacity. 

624. Is their jealousy to any great extent amongst the several women married to 
one man ?---There must of course be jealousies where every wife vies with the others to 
make herself most pleasing to her husband; but I do not think that they exist to such 
an extent as one might suppose or expect. 

625. Who fixes the position in the domestic circle to be taken by each wife, and 
where is this usually done P---In cases of chiefs’ wives their position is usually fixed by 
the chief, assisted by his headmen, at the kraal of the tribe. 

626. And with the common people ?---The first wife is the chief wife, and her 
eldest son is the heir. 

_ 627. Does the great wife exercise any authority over the rest?---Yes, she is the 
mistress of the establishment. 

628. Has ever a case come to your notice in which a Kafir woman has thrashed 
her husband ?---I don’t remember any such case. 

629. What would the law be in such a case ?---The law would most probably laugh 
at his complaint. 

630. I suppose it does pappen at times that the grey mare is the better horse ?--- 
I suppose it does, where the will and intellect are on the woman’s side; but asa matter 
of fact I have observed that women, whether black or white, can always have their way 
if they are determined upon having it. 

631, You think that they have their rights, and that they are recognized ?---Yes, 
and that they have the means of insisting upon their being recognized. 

632. If a man beats a woman, what then ?---He is entitled to punish her, but 
somehow he usually gets fhe worst of it. Public opinion is against cruelty to women. 

633. Suppose he overworks her, has she redress ?---She need not work except of her 
own free will. I have often heard men talk of their wives, and complam that one 
wife is idle, and does not take care of the house, while he extols another as being in 
every way industrious and diligent and thrifty. 

634. What remedy has the husband against the idle wife ?---He has no remedy, 
though in extreme cases he might beat her. 

635. If he beat her for conduct of that kind, would she not run off to her friends ? 
—That would be her remedy. 

636. If he ill-treats her, she goes back to her friends ?---Yes; I have known cases 
where the woman has been detained by her friends, to the great inconvenience of her 
husband. 

637. Suppose a wife would not return to her husband on account of his cruelty, 
would the dowry be returned ?---Not the whole of it. He is liable to forfeit his cattle, 
or a portion of them, if his cruelty is held to have justified the wife in refusing to return 
to him. 

638. Is this payment of dowry, then, not one means of securing a fair treatment 
for the wife, because the husband knows that, unless he treats her properly, he may lose 
the cattle ?--- Yes. 

639. Marriages between relations by blood are all strictly prohibited, are they not ? 
—Yes. 

640. Should a code of laws and customs for the government of the natives be 
framed as now proposed, do you recommend that the causes for which divorces 
ought to be granted should be defined ?---Yes, I think so. 

641. To what would you limit these causes ?---The Natal code provides if a 
divorce is obtained by the wife for the misconduct of the husband, he loses all ieee in 
respect of any payments on account of any other marriage of the woman, and such 
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payments go to such person as the magistrate may direct. Divorce can be obtained at 
the instance of the husband for the woman’s adultery, or desertion, or refusal or in- 
ability to render conjugal rights, or excessive abusiveness, or other conduct unbecoming 
in a wife. Divorce can be obtained at the instance of the woman for the husband’s 
cruelty and ill-treatment, and for his desertion, or for his refusal or inability to render 
conjugal rights. I think something of that kind, though I should not quite approve 
of the wording in the section. It might, perhaps, be better defined. 

642. What would you recommend in a case where a woman goes back to her 
friends, and refuses to return to her husband, giving as her reason that she does not 
like him, even though she has lived with him for ten years ?---I should recommend 
something analogous to the Natal law in that respect. 

643. Where a man has had a child or children by an unmarried woman, ora 
widow, has he any right to redeem or claim them by a payment of cattle to the relatives 
of the woman ?---I believe that in some tribes this is diiewed - but in Natal the child 
would belong to the father of the girl, and the man would not be allowed to benefit by 
his own wrong. 

644. Is it the custom amongst Natal Kafirs for one cow at least to go with the 
girl to her husband’s kraal, as wbu/unga ?---More than one usually accompany the girl ; 
one she takes with her to slaughter ; the other one, or more, go to the husband’s father, 
t.e., the husband’s family. The one that the girl takes with her to slaughter is called 
umgango, the others umbeko. 

€45. Do those which go to the husband’s family become the property of the 
husband, or are they considered as belonging to the wife’s relations ?---They become 
the property of the husband’s family. One cow goes, with the dowry, to the mother of 
the girl, irrespective of anything else, and this cannut be reclaimed. 

646. In the Natal law of divorce adultery in the husband is omitted, why is that 7 
---Was there not, until a comparatively recent date, the same omission in our own 
civilized law ? 

647. Is it usual in Natal after marriage for the girl to get an ox from her father 
or guardian, to furnish her with a kaross, this ox being called ilege ?---No; the animal 
which the girl takes with her for slaughter is supposed to be for this purpose. 

648. As a rule, is Kafir law well understood by the people ?---Yes, I think so, 
that portion of it which affects their domestic life. 

649. Are the majority of cases, therefore, upon questions of fact, rather than on 
questions of law P--- Yes. 

650. Mr. J. Ayliff.| In proceeding to the discussion of the question, let me ask 
whether you take it that per se bigamous and polygamous marriages are criminal ?---I 
could not bind myself to such a preliminary as that. I am quite willing to agree that, 
in so far as we are able to read the law of nature, the custom seems opposed to that law. 

651. Is it your opinion that the custom of ukulobola is opposed to the ideal of a 
Christian marriage ?---I can’t say that in my opinion it is necessarily o 

652, Is it your opinion, except in regard to possible political considerations, that it 
is the duty of a civilized Government to a ar the practice of polygamy and ukulobola. 
by law ?---I think, as re polygamy, I should be inclined to say yes, if by law 
more than the name could be repressed. 

653. Taking it as a rule, generally speaking, that the sexes are proved to be numer- 
ically equal, don’t you consider it impolitic to countenance polygamy ?---I have just said 
that, but for political considerations, it would be better if possible to put it down. 

654. Is not the necessary effect of sanctioning polygamy to give it strength and 
prominence ?---I don’t think that i era on the subject of polygamy necessarily 
sanctions it, because it may be in the direction of repression, while it recognizes its 
existence. 

655. Don’t you think it would be sufficient for the policy of law to ignore 
polygamy in the same way as re 25h law would be said to ignore concubinage ?---That 
is, do I not think concubinage to be less of an evil than polygamy ? 

656. No; I mean why should it not be the policy of the law to ignore the practice 
of polygamy, as the law ignores concubinage ?---Your question does not appear to me 
to take into account the interests of the women concerned. If a man marries more 
women than one, each considers herself as much a wife as the first. That is a fact, 
which I think should be taken into consideration in all legislation on the subject. If 
there is any intention on the part of Government to interfere with polygamy in such a 
way as to ignore all but the first wife, that course would, in my opinion, be unjust and 
do harm, because you would be sacrificing to your ideas of nght and wrong not only the 
feelings but the positions of thousands of women who are, and who believe that they 
have been honestly married. I cannot see how morality or civilization can be served by 
turning wives into concubines, unless it be considered that concubinage is a more 
civilized, and, therefore, a preferable practice. 
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656. Supposing you make the women understand that, if they become second and 
third wives, hes shall have no rights whatever ?---This might be done in time, when 
other influences have so far modified the ideas of the people concerned, as to give such 
a@ measure a chance of real rather than of mere apparent success. 

657. Would the case not be sufficiently met if we simply ignored the custom ?--- 
Certainly not, if it is ignored, it will grow, and put on more degraded forms. 

658. Do I understand you to say that, except for political considerations, you 
would discountenance polygamy ?---I do discountenance it. 

659. Leaving political exigencies out of the question, would you recommend us to 
legalize polygamy in the colony ?---No, certainly not, in the sense which your question 
implies. 

660. Would you advise us to legalise polygamy in our recently annexed territories? 
—TI take it that in those territories it is legal, and that you merely continue a state of 
things which you found there, until you can remedy it. 

661. I mean would you recommend us to legalize it by a formal code or Act of 
Parliament, taking the same conditions that I put in my former question, or by any 
other legislation —If you can only deal with it by legislation, then legislation is 
necessary. 

662. Would you think it necessary, even if it could be shown that the political 
considerations which you have to look at in Natal were not present in the case of the 
people in these territories P—When we of political considerations, we must include 
_ the social condition out of which the political condition grows. 

663. Sir J. D. Barry.| To put it briefly, do you think Government should 
recognize polygamy, and allow it to be perpetuated under certain conditions P—Yes, 
with a view to its ultimate extinction. 

664. Mr. J. Ayliff.] Taking the case of the Fingoes, remembering that they are 
British subjects, observing, too, that in the colony the law protects their polygamous 
marriages, would you advise that a law should be passed ?—That is a question which I 
am not able to answer. If no law has been passed or action taken with regard to that 
subject by the Cape Government, for forty years, it is time, I think, that some action 
were taken. I am not in a, position, however, to judge what action would be best 
suited to a population whose condition is such as that of the Fingoes is described to be. 
I am not sufficiently acquainted with their political or social condition to enable me to 
offer an opinion on that point. 

665. Do you think there should be some control over the Fingoes in regard to 
this ?—Certainly. Why should you not try to eradicate that which you say is an 
evil ? 

666. Do you hold that legalizing polygamous marriages, as is done in Natal, has an 
ultimate effect in eradicating the practice P—Yes. I should say recognizing rather than 
legalizing. It gives you the power, which nothing else can give, of gradually 
repressing the practice. 

667. Suppose the natives find that the law gives them no facilities for recovering 
what they may consider their rights under their marriage laws, don’t you think they 
would have less respect for such a native custom than would be the case if our law 
recognized and sanctioned the custom as you recommend ?—I think not. I recommend 
that we should recognize and tolerate the custom, because no other honest course seems 
open to us. I look upon the case of the Fingoes as an illustration of my meaning, and 
as a support to my view. Here you have these people advanced in civilization still 
practising polygamy, still receiving payment for daughters, and doing it in a manner 
and to an extent that the natives in Natal would not think of. We are told that the 
daughters of some of these people can be, and frequently are, sold half-a-dozen times 
over by their fathers, who take this means of making money. This shows that the evil 
has grown and taken a more degraded form, because it has been ignored instead of being 
recognized for the sake of placing it under some control. 

668. Do you consider that, if your views were carried out, missionaries would 
find their labours encouraged or hindered ?—Encouraged decidedly. 

669. Would not the law then be sanctioning what the missionaries condemn ?— 
Sanctioning is not the word that I should consent to use as representing what I 
recommend. Governments frequently recognize and tolerate evils for the purpose of 
controlling and checking them, but they do not, therefore. sanction them. hold that, 
with regard to all social evils which in their nature involve political mischief, a Govern- 
ment is in duty bound to act more or less repressively; and it cannot legislate with a 
view to the repression of an evil without recognizing its existence. 

670. According to your views, you think statesmen should look to the ultimate 
extinction of this practice, and not to any fostering of it P—Certainly. 

71. In Natal, magistrates may order or compel a woman to return to her 
husband ?—They can give an order, but they would not use physical force. 
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672. Would they order a woman, being one of several wives, who had become a 
Christian convert, and out of religious aceunles had left her husband, to return to him ? 
—I believe they would be bound to do so. 

673. I have remarked that some of the early writers on Zulu customs say that on 
account of the chronic state of war that existed there was great temptation for men to 
take women promiscuously without marriage ?—Yes; the exigencies of war frequently 
rendered marriage ceremonies impossible. 

674. Can you say whether that temptation still exists?—The temptation may 
exist, but it cannot be given way to. In those early times extinction of the population 
was neither an uncommon nor an improbable result for men to fear; and under such 
an apprehension marriage ceremonies could receive but small consideration. 

675. Assuming that polygamy has, from time immemorial, prevailed among the 
native tribes of South Africa, do you consider that its practice has lesscned since 
British government and missionaries have become settled in the country ?—I think it 
has somewhat lessened in Natal in consequence of the regulations I have before 
mentioned, which have tended to make the distribution of wives more equal, by bringing 
marriage within the means of young men. Ido not think that missionary influence 
has much effect in lessening the practice. 

676. Is the practice of polygamy in Natal considered compatible with a sincere 
profession of Christianity, and are polygamists allowed to be members of any Christian 
Church ?—I don’t know what the views of individuals may be on that point, and I am 
not aware that any Christian Church permits polygamy among its members. 

677. Do any of your ecclesiastical authorities deal differently with a polygamist 
seeking admission to the Church and one who has adopted the practice after admission ? 
—From what I know of the matter, I should say that the man who becomes a 
polygamist after selena a member is expelled. 

678. Do you know if the majority of missionanes in Natal are strongly opposed 
to any recognition by Government of the peo marriages and the practice of 
“ukulobola ?”’—I believe it is so; it has always appeared to me that they look upon 
recognition as meaning sanction. 

679, Are there any instances you know of where natives who are not church 
members have become monogamists from choice ?---I think not; many are so from 
necessity. 

680. Opinion seems to be divided as to the true nature of “lobola.” While some 
reliable persons represent it as being a sheer transaction of sale and purchase, in which 
a woman, without any regard to her own feelings, is sold to a man willing to buy her . 
at a price in cattle fixed ; others as well-informed represent it as an arrangement where 
cattle pass, not asa price, but as a settlement for the woman and her children ?--- I 
certainly do not hold the view that it is a sheer transaction of sale and purchase, for 
the various reasons which I have already given. Long observation of this custom and 
many years of intimate judicial connection with it, have led me to believe that originally 
it was intended that the payment should be a benefit to the woman and her children, 
and even now, should she become homeless and destitute, or the cruelty of her husband 
becomes unbearable, she can go back to her father and claim support because of these 
cattle received by him at her marriage. 


681. But in cases of those Knob Noses you mentioned who pay for a wife in hoes ? 
---I don’t know sufficiently of that tribe to be able to speak a them. They are, 
however, I believe, a degraded people, and with them the practice may, for aught I 
know to the contrary, have become one of mere barter or sale. 


682. Is it not a fact that according to native custom, besides the duty of hut-build- 
ing and attending to domestic work the women also perform all the agricultural labour 
of the establishment ?---As far as my knowledge goes I should not say that hut-build- 
ing is done by the women alone. The work is divided ; the men get the wood and the 
women bring the grass. The women as a rule do the cultivation, but in many tribes 
the men work quite as hard as the women in the field. The plough is now, however, 
fast emancipating the women from the most laborious portion of field labour. 


683. What is the status of a wife; is she regarded as the equal of her husband ? 
---Certainly not as the equal of her husband. She has her own rights and position, 
which she carefully guards. 

684. Do Kafir laws fix any limit to the number of wives which a man may marry ? 
---Not that I am aware of. 

685. Do they agai any rules to prevent ill-assorted marriages by reason or 
disparity of age ?---No. 

686. Do Kafir laws or customs recognize any kind of divorce ?---Yes, they recog- 
nize divorce as given by the chiefs. Some tribes are more lax, and a consent to sepa- 
rate is sufficient until it is called in question. 
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687. At the completion of a marriage contract, do the cattle pass absolutely to the 
father or guardian, or do the family of the woman reserve any kind of right to them ?P 
---Where the marriage is not a final transfer of the woman, there is always the nght 
reserved that should cruel treatment dissolve the marriage the husband forfeits at least 
a portion of the cattle. 

688. Is there any guardian of the girl beside her father ?---Her guardians are her 
own people. 

689. The guardian is bound by law to receive her in case she leaves her husband 
and to support her ?---It would be perhaps more correct to say that national custom and 
family instincts and considerations compel him to do so. 

690. Suppose “ ukulobola” and plurality of wives were sanctioned, do you think 
that bigamy should then under any circumstances be regarded as a crime in regard to 
natives, and would it not involve a conflict of laws to punish one native for an act 
which in another would have the support of the law ?—I hold that if 1 man marries ac- 
cording to Christian rites he thereby bars himself from any second marriage while his first 
wife lives and he is not legally divorced from her. I think that there would be no in- 
congruity in punishing for bigamy under such circumstances. 

691. Then if a man married in church according to Christian forms, you would 
not allow him during the lifetime of his wife, and before a divorce, to marry again by 
native custom ?—No. 

692. What difference would you draw between the case of a polygamist and the 
case just mentioned ?—In both cases the men are married under an expressed or implied 
contract. The one observes the contract which custom imposes on him, and the other 
understands the contract entered into by him before a magistrate or clergyman. Each 
should be bound by the contract which he has voluntarily made. 

693. It is the case, I believe, that the Natal law requires the presence of what are 
ealled ‘“ official witnesses,” at every native marriage ?--- Yes. 

694. I understand by the 8rd section of the code of native law administered in 
Natal that marriages among natives are not recognized as valid unless dowry has been 
paid ?—The inference to be drawn from the wording of the section is as you understand 
it. In all ordinary marriages between native and native according to native law some pro- 
perty must pass between the families to complete the contract and render the marriage 
valid. The object of the section is to provide for cases in which the father might from 
conscientious motives desire the marriage of his daughter to be unaccompanied by any 
transfer of property to him from the husband or his family ; it requires that in such 
cases, and in cases where such a desire on the part of the father applies to marriages 
according to Christian rites, that the father shall make a declaration before the magis- 
trate of his voluntary resignation of the right to make any such demand as in ordinary 
cases would be made; it provides also for the proper registration of marriages so made, 
with all the information necessary to identify them, and it legalises them. The object 
of this declaration by the father is to legally bar any claim in respect of no property 
having passed on the marriage, which might at any subsequent period be set up by the 
father himself or his heirs. 

695 Does clause 4 of the Natal code make it indispensable that dowry should be 

id fora widow ?—Yes; that something should pass between the husband and the 
Emily to which the widow belongs. The object is to keep up the woman’s self respect, 
which according to their ideas, would suffer if no consideration passed, and to prevent 
her, being a widow, from becoming common property, as she is among the Cape Frontier 


696. Apart from his own waa Heed have you any means of knowing if the official 
witnesses or registration officers in Natal pay the fees they receive regularly to the magis- 
trate —I have found as a rule that if you frankly trust them they will fulfil their trust 
with faithfulness. But there are several checks ; the chief gets his fee through the magis- 
trate as well as the official witness, and he would always know if more marriages had 
taken place among his people during the month than had been registered, as shown by 
the account of his fees. 

697. Is a polygamist punished if he violates the marriage tie ?—There are civil 
consequences which must depend upon the circumstances of the case, but there is no 
more punishment in native law for such violation than there is in ours. 

698. The court may grant a divorce, [ understand, for cruelty on the part of the 
husband ?— Yes. 

699. Then I suppose we must come to the conclusion that the Natal native courts 

cruelty as worse than violation of the marriage bed ?—The condition of a people 
who practice polygamy, and our own law on the subject to a very recent date, suggest 
considerations which I think sufficiently account for this. 

700. Can you tell us whether women captured in war undergo any ceremony of 
marriage ?—The fact of capture confers ownership; the captor can assume as he pleases 
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the position of father or husband ; that is he may marry the woman to another or marry 
her himself: in the former case there would be some ceremony, in the latter a declara- 
tion as public as the circumstances permitted would be all. When pence and convenient 
neighbourhood follow war, family claims sometimes revive, and the woman’s relatives 
propose an arrangement. 

701. Do you consider that the legal recognition of the custom of polygamy includes 
the recognition of “ ukungena ?’’—TI should not say that one includes the other, but 
that the one custom is, as far as I can see, the only justification of the other. 

702, Allowing your view that polygamous marriages give a status to the wife, and 
that they should receive some sanction, do you think the same may be said in favour of 
“ ukulobola ? ’—The status of the wife would be poor indeed if she could be taunted 
with the fact that her father’s home was none the better for her having been born. 
The “lobola” creates pride and self-respect in her; and she looks upon it as a 
guarantee of protection as also as of position. 

703. I understand that the intended wife is entitled to one head of cattle ?—She 
gets it on the day of her marriage, and its slaughter is a part of the marriage 
ceremony. 

704. Dr. Berry.| Was dowry a custom among the Kafirs and Fingoes when you 
first became acquainted with them ?—Yes. 

705. Has it been modified at all since you came among them ?—I think it has 
fluctuated according to the circumstances of the people. 

706. Do you not think that a custom of that kind, when brought into contact with 
civilization, will, by and by, of itself be extinguished P—I do not feel able to think so; 
after hearing what forty years of contact with civilization have produced upon the habits 
of the Fingoes. It seems tome to be much more likely to take the direction of. 
licentiousness, unless checked by some kind of control. 

707. I think you said that a law had been passed in Natal to regulate the amount 
of dowry ?— Yes. 

708. Was that because you found the fathers making a trade of giving away their 
daughters ?—Because when there was no check the fathers were tempted to put pressure 
on their daughters to marry the man who could and was willing to pay most for her, 
irrespective of the girl’s wishes; and the man who had a pretty daughter rated her 
according to his idea of the value of her beauty. 

709. Don’t we attach the same importance to beauty P—We do attach a good deal 
of importance to it; in fact, we do a great many things which we condemn the Kafirs 
for doing. 

710. Has the law been successful in discouraging that differential value of women? 
—TI believe that it has; but the working of it will have to be narrowly watched to 
prevent its object being defeated by the ingenious devices of avarice. I believe, too, 
that it has had the effect of enabling more young men to marry than before. A. return 
of all marriages registered since 1869, made up in the office of the Secretary for Native 
Affairs, Natal, annually, contains many interesting facts, showing, as it does, how many 
first, second, third, and so on, marriages took place in each year. Unfortunately for 
the purposes of comparison no such information is available before that date. 

711. In the colonial Native Affairs Blue Book for 1879, I find a native missionary 
writes as follows,on page 105 :—“The great hindrances to Christianity and civilization are 
dowry, polygamy, circumcision, beer parties, and red clay. Polygamy is a disgrace, 
and ruining to females. Many old men who havea number of cattle buy as many 
young women as they can get, and this deprives them of their suitable husbands, 
and compels some of them to become prostitutes.” Are these sentiments shared in by 
you ?—I can’t agree with all of them. The evil of polygamy alluded to is what the 
Natal law aims at ameliorating. 

712. From what you know of our native dependencies, do you think it possible to 
introduce a system of marriage by means of registration there?—I think so. It is 
quite possible to do this in a way which would be felt to be a real benefit by the natives 
themselves. 

713. If we proposed introducing that system of marriage by registration, do you 


‘think it would be advisable to begin by allowing a voluntary registration P—No, I 


think not. Ltegistration to be of use must be as perfect as it can be made. A voluntary 
registration must be an imperfect one, and being imperfect, would be worse than useless, 
because it would be misleading. 

714. Although you are in favour of registration of marriages before native magis- 
trates, you would not have natives, who are married in accordance with native custom, 
interfered with ?—Both should be registered. If you register at all, every native 
marriage should be registered. 

715. Then if a man wants to marry five wives, every one must be registered, 
whether he gives cattle or not ?—Yes. 
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716. Do you think there would be any difficulty in simply registering all these 

iages ?—I see no difficulty that looks insuperable. Discretion and judgment 
would have to be used in the manner of introducing it, because it would be like the first 
handling of the reins with horses that have never felt the bit. 

717. You would use the reins before the whip ?—Quite so. 

718. You would not interfere with their rights beyond simply making them 
register ?—Registration would not interfere with their rights at all; checking the abuse 
of those rights would come afterwards. 

719. Your general belief is that any rude disturbance of the habits of the people 
would make them discontented with our rule ?—Yes. 

720. Lf this system of 2 aig were introduced, would you not object to a man 
who is already married without registration going in and registering subsequent 
marnages ?—Certainly not. Every registration should show that it is the first, second, 
or third wife that is being registered, so as to show the number of previous marriages, 
if any; without this, much valuable information would be lost. hat is the course 
adopted in Natal. 

721. Do you find it feasible to carry that out P—Yes, quite so. 

722. If a native woman married against her will, and after marriage does not offer 
conjugal rights, is she liable to punishment by the man?—Not legally. She 
would be protected by the magistrate. 

723. If the same sort of thing were to happen on our location here, do you think 
we should punish the woman P—Among some tribes women always resist, and some- 
times very seriously. I don’t see how you could punish for that. 

724, I have known men prosecuted in magistrates’ courts for violently assaulting 
women who were married to them according to custom, and who would not give 
ir i rights ?—Such cases can be judged of only by the circumstances connected 
with them ; but it would seem that a violent assault upon any woman would justify 
prosecution. 

725. Is there no native custom by which a woman can divorce herself from her 
husband ?—None ; except by running away from him, and refusing to return. 

726. In your reply this morning to a proposal by the President that cattle should 
be held in trust, you suggested that a woman had better have a lien on her father’s 
house in respect of the cattle paid for her as dowry ?—If the cattle were held in trust, 
there would be no check as to what had become of them, and the father could account for 
their non-existence as he liked. I think it would be better for the woman that she should 
be clothed with a legal nght to protection and maintenance by her father’s family in 
consideration of the cattle received at her marriage, than that she should possess a claim 
to any particular cattle, which might be carried off by an epidemic long before the need 
arose. I would, in fact, legalize what is at present the custom in many tribes. 

727. Lf disputes about marriage were brought into our courts, do you think the 
chief might act as assessor in deciding them ?—He might be of great assistance in that 
way. 
728. Do you think that there would be any difficulty in substituting a money 
payment for cattle ?—I don’t know that there would be much difficulty; but it woula 

ive the process more the aspect of buying a woman than marrying a wife. The theory 
1s said by the natives to be, that the cattle fill the eyes of those whom the daughter 
has left behind, as she filled them with her presence. And, perhaps, the sight of 
cattle might, under the circumstances, inspire a little more sentiment than that fa few 
pieces of money. 

729. Ti the Government recognize a first marriage, and not those who marry 
according to native custom a second and third time, would not the natives regard that 
as a blow against their customs, and immediately become suspicious ?—I think so; and 
that you would sooner acquire more effective power to ameliorate and change, by 
recognizing the facts you find, than by ignoring them. 

730. This morning you said that polygamy was against the law of nature ?—I 
think I said it would seem to be so, as far as we were able to read nature. The question 
is whether we read her correctly or not. 

731. Is it not a fact that history shows that originally all natives were polygamous, 
and that we have reason to suppose that the Kafirs will become monogamous ?—I may 
be wrong, but that 1s not my impression. I suppose it possible that a class of circum- 
stances might have existed in our country that would favour polygamy, and that 
another class might have existed elsewhere that would discourage the practice. 

732. Do you think, as far as you know, that young men have a difficulty in getting 
wives under this dowry settlement P—I suppose that as a rule most of them have. Our 
young men find less difficulty in getting than in supporting wives after they have got 
them; but among both classes, so long as the difficulty exists as an incentive to industry 
and diligence, it can do but little harm. 
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733. Have not the parents a preference for old and rich men P—Yes. 

734. Does this preference arise from a self-regarding consideration that by the 
speedy death of an old man the daughter may be free to marry again P—I scarcely 

ink that such a calculation enters much into their consideration. I imagine it is the 
same sort of feeling as that which induces us to wish to see our daughters married into 
respectable families. 

735. Does the heir of a deceased husband step in and claim the wives ?—No; in 
his capacity of heir he becomes the head of the family, and undertakes the control of 
the establishment. 

736. Then in fact when the husband dies the wife may go back to her father’s 
kraal to be supported P—Yes; but it generally happens that she prefers to remain with 
her son and children. 

737. I think you said that if we were to attempt to put down polygamy by trust- 
ing to the assistance of the poor men, who can’t give cattle for their wives, we should be 
making a mistake ?— Yes. 

738. That is because the poor man would support the interests of his tribe rather 
than see them disturbed ?—Yes; and again the poor men among them, like poor men 
elsewhere, have not much influence. It is property and position which give influence 
among natives as amongst us. 

739. Another argument used against polygamy is this, that husbands are bound to 

rovide for the comfort of their wives and family, while at the same time they have 
to pay a large part of their capital away in cattle, and this prevents the young men 
from settling. a young man has sufficient money for dowry he will spend it all on 
cattle for the dowry, and so have nothing to start with >— Well, living, as a rule, is not 
expensive with them, they don’t want much to make themselves comfortable. In the 
next place, a woman can reckon upon some assistance from her friends; and as a fact 
they experience very little of the kind of distress which your question suggests. 

740. Do you think that polygamy tends to make Kafirs bad husbands, labourers, 
and citizens ?—No. 

741. Have you known any monogamist Kafir a better husband than his neigh- 
bour who has married many wives ?—No; as far as I have seen there is a great deal of 
family affection among them, whatever the number of their wives and children may be. 

742, Polygamy has not been artificially encouraged to satisfy sensual desires, buf, 
as I understand you to say, it is suited to the circumstances under which they live ?— 
The kind of existence they lead and their peculiar beliefs and views render polygamy 
almost a necessity as far as their social condition is concerned. 

743. Does a married woman allow her husband to have connection with her while 
still pregnant, or during the period she is nourishing her child ?—No; as a rule she 
does not. 

744, How long does lactation last ?—I should *hink a year, sometimes longer. 

745. Is it the case then that a woman will go two or three years without allowing 
her husband to have connection with her ?—Yes, frequently it is so. 

746. If that is the case you can hardly say that men marry a number of wives for 
the sake of sensual indulgence ?—That would, I suppose, have something to do with it. 
The woman can exercise restraint because the superstition she feels about it is strong 
enough to enable herto do so. But with the husband, who has no such sustaining 
consideration, it is a different thing. 

747. Don’t these habits show that polygamy is necessitated owing to the habits of 
the women themselves ?—I don’t think it would be mght to say that they necessitate 
polygamy, but they are certainly some of the pleas by which it is justified. 

748. Do you think the native man who takes eight or ten wives, or the woman 
who becomes one of these wives, think they are doing wrong?—No. The belief that 
they are doing right is that which, in my opinion, gives so large a portion of the popu- 
lation a strong claim to consideration in any legislative action affecting their position. 

749. Do you think the practice of polygamy is compatible with native progress P— 
I think so, to a certain extent at least. 

750. Have you ever seen fathers teaching their sons licentious habits P—No. 

751. Is conversation of a licentious character >—My impression is that it is more 
so among the frontier tribes than among the Zulus. 

752. Are there women known as prostitutes P—No ; except such as have abandoned 
their friends and taken to that kind of life in towns. 

753. Are fathers and mothers attached to their children ?—Yes. 

754. You think on the whole that the domestic ties don’t suffer from polygamy ? 
—No. 

755. Asa polygamist people there is very little family disturbance among them? 
—It is the most perfect system that can be devised for their condition of life and causes 
much less family disturbance than might have been expected. 


MINUTES OF EVIDENCE. 45 


756. Sir J. D. Barry.| Have you read in the summary of our statute law adopting 
and giving effect to native law and customs, the provisions of the Kaffrarian Ordinance 
of 1864. | Vide Appendix A., p. mae Do you think these are wise provisions >— Yes; as 
far as I can understand them I think they are. 

757. Mr. Stanford.) A man goes to a mission station, having been married accord- 
ing to Kafir custom, and wishes to put one of his wives away. It happens that the head 
wife is the old one, and he has her put away to marry a young one ?—I have just 
heard an analysis of Act 18 of 1864 read and approve of the provisions as far as they 
go, and have also heard the first and second Section of Ordinance 10 of 1864, and ap- 
prove of them ae in so far as the second permits the outrageous proceeding described 
in your question. I also approve of the fourth Section, but would make the subsequent 
native marriage bigamous and punishable. I also approve of the fifth Section. 

758. Sir J. D. Barry.| In recognizing dowry you have said some step might be 
taken in the direction of legalizing it as a sort of marriage settlement, but to what ex- 
tent you are not prepared to say ?—Not further than that the woman should be clothed 
with the legal nght to maintenance and protection by her father’s family. I would, 
however, require the registration of all marriages. 

759. If you go as far as that, don’t you think we might go further and say after 
five years there shall be no more than one marnage registaredl ?—TI should not like to 
bind the Government to a hard and fast decision such as that would be; circumstances 
may and should be taken advantage of as they arise, but in the ever-changing politics 
of South Africa, I think it would not be wise to fix a time at which you have pledged 
yourself to do an unpopular thing. The oad native population of Natal are under 
strict control, but they have been brought to this by degrees, and by taking advantage 
of opportunities as they occurred, or were indicated by the state of public feeling at the 
time. Another consideration is that that population has never taken up arms against 
us, while your people have; and that, in my opinion, alters the position of things very 
much. 

760. I also understand that you think it is better not to ignore native customs, but 
to adopt the best of them, and try and control them ?—Yes. 

761. Should the law direct that this dowry should be treated as a civil matter, or 
would you punish as in case of an offence ?—I think everything connected with it should 
be treated as a civil matter; that would be the basis upon which they themselves would, 
and do treat it, and it is as well to avoid making changes where they are not necessary. 

762. Whatever may have been the origin of polygamy, I think we are all 
that the object of legislation is to abolish it; and would it not be a step in that direction 
if we were to treat second marriages as invalid P—Yes; but I am afraid it would bes 
too hasty step, especially in the dependencies. 

763. Supposing we legislate at once for future marriages ?—I should not like to do 
so. The first impression you make 1s all important; and # you rouse suspicions at first, 
your management will not succeed. 

764. Suppose we limit the nghts of the first marmage to all property according to 
native custom and so create an impression in favour of one wife?—It would create a 
feeling of national unrest. You might, however, by a system of registration, get the 
natives to look to the law for direction. You would thus create a habit of obedience, 
which you could use as a step to introduce changes at favourable opportunities. 

765. Are you aware of any Christian denomination which recognizes in any way 
polygamous marriages, and if you do would you think it in accordance with the prin- 
ciples of Christianity if natives marricd according to native custom were received as 
converts, their wives being still recognized as wives ?—I know of no Christian denomina- 
tion that recognizes polygamous marriages. 

766. If clergymen did allow this, would they be acting in accordance with principles 
of justice >—In my view they would, and I believe that they would fill their churches 
more than they do now, and would have, I think, a greater number of reliable 
converts. 

767. I read the following extract from a memoir of Bishop Millman, Calcutta, cap. 
17, page 233, by his sister. She says that in respect to the admission by baptism into 
the Church of such converts as have more than one wife, the Bishop wrote as follows :— 
“Tt is only the very exceptional case of married people among the natives of India 
which justifies, in my opinion, a departure from what may perhaps be called the general 
rule, that polyamists retaining polygamy in any way should not be baptised. I am of 
opinion that a man lawfully married in this country to more than one wife, if desirous 
of baptism, might (being in other respects judged deserving) be baptised, and yet retain 
his present wives, and give them their conjugal due. He must not marry another, and 
if one died he must not marry another in her place. He must pledge himself strictly to 
monogamy for his children. He must not be admitted to the ministry, nor to any 
ecclesiastical office of any kind in the Church. If the wives are desirous of baptism they 
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should be admitted to it, and in general when a man desires baptism he should show 
that his wives will probably follow him, if they propose to live with him. Under these 
safeguards I don’t think that such a solution can have mischievous consequences, or that 
it is contrary to the law of God.”—If the missionaries could see their way to acting on 
these principles they would, I think, certainly increase their churches, and give a larger 
proportion of the population the desire and the opportunity of becoming converts. 

768. You disapprove of the law forcing native converts to give up all their wives? 
—TI think it is a most cruel law, and cannot reconcile it with the unselfishness of our 
Christian religion. 
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Examination of Sir Theophilus Shepstone, K&.C.M.G., continued. 


769. Sir J. D. Barry]. The Natal Native Administration Law was based on a 
series of instructions originally issued on your recommendation ?— Yes. 

770. Are these a complete guide to the law of inheritance ?—No, I should think 
not. The chief guide to administrators would be decisions in cases of appeal; these 
decisions would be communicated to the magistrates as they were made, but I do not 
think they have been collated so as to be available. 

771. What is hereditable property according to native custom, as recognized by 
the law of Natal ’—Chiefly cattle. 

772. Does native law deal with the rights over persons of women as hereditable ?— 
No; nor do native customs themselves recognize women as property, except in so far as 
a man may consider his wife or his children his property. 

773. Independent of the Natal Government, do native laws recognize property over 
a person ?—I have never found that to be so. The nearest approach to it which I have 
ever seen was the condition of the Fingoes under the Gcaleka tribe in 1835. 

774. They don’t recognize any state of slavery, and don’t have any slaves them- 
selves ?—No. 

775, Are women capable of inheriting property by native custom ?—Only in rare 
cases. The wives of deceased chiefs have special rights in that respect, and their sex 
does not operate against them. Other women who have by their own industry acquired 
cattle, are allowed to own them, and use the proceeds from them as they like. 

776. Is the property vested in the father ?—The property generally consists in 
cattle, and is vested in the father as head of the kraal, or family village. 

777. In the case of a chief of any importance there are usually three sections: the 
great wife, right-hand wife, and left-hand wife?—They are called by different 
names among different tribes; there may be several wives belonging and junior to the 
head of each section. From time to time during the lifetime of the chief he apportions 
cattle to the different sections. These are then Fooked upon as the property of that sec- 
tion. It is not uncommon for the father to advauce cattle belonging to one section for 
the purposes of another, and such advances form charges upon the assisted section or the 
heir to it. The eldest son of the chief wife of each one of these sections is the heir to the 

roperty of that section, but if the head wife has no male issue then the wife next 
low her in rank in the same section bears the heir to its property. The son of the 
great wife is the universal heir; he is head of the family, and of all its members. 

778. What becomes of the great wife on the death of her husband ?—She lives with 
her son; she has more influence than any one else in the family, and nothing is done 
without consulting her. Her eldest son occupies the controlling place of the father. 

779. Has the second son any rights of property under their law of inheritance ?— 
No; that is to say, the second son in each section or house has none; he looks to the 
eldest son for help, who is supposed to provide him with cattle sufficient to secure a wife 
for him. The eldest son of each section is required to help his junior brothers in that 
section with sufficient property to enable them to get one wife. 

780. When he makes this advance, is it as a donation or loan ?—It is a donation. 
He does not get it back again; it is the only claim that his brothers inherit. 

781. Suppose a man refuses help, does native custom give them a remedy; can they 
complain to the chief P—I have frequently known chiefs order an elder brother to help 
his younger to get his first wife. 
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782. The heir recognizes the claim of his brothers in his section to be helped to 
the extent of one wife, and only one ?--- Yes. 

783. What becomes of the brother after marriage ?---He may become himself the 
head of a new kraal, or he may remain attached to his brother’s family, but wherever 
he may go he is looked upon as a servant of the elder brother. 

734. Until they marry has the eldest son any control over the labour of his 
brothers ?---The eldest son takes the control that the father had over them. He may 
call upon them to do the sort of work required of men, such as a helping to make 
the kraals, or going out to defend the family, or the chief. 

785. If the brothers earn anything before they are married, does it become their 
own property ?---Yes; but the earnings of boys are considered to belong to 
their fathers. 

786. Is primogeniture a law with the Kafir ?---Yes; except in the case of chiefs. 
this exception was made to prevent temptation to disputes about succession during the 
chief’s life. The chief frequently delays selecting the wife who is to bear the successor 
until late in life, and sometimes he dies without having done so. This naming of the 
wife, and who is to bear the chief, is done in various ways in different tribes. .; some 
cases the chief himself has the absolute right of nomination. In other tribes the right 
is exercised by the chief in co-operation with the headmen. In that case the tmbe 
frequently contributes towards the marriage of the women selected. The choice of the 
headmen is declared at the marriage, or immediately afterwards, though it is quite 
possible that the chief and people may select one of the women who has already been 
married to the chief. | 

787. Is the first wife the great wife or not ?---Never. She has, however, special 
rights attached to her seniority. Her eldest son has a fixed rank which no other son 
can interfere with, and he usually becomes the regent. He cannot inherit the chieftain- 
ship unless the male issue of all the other houses have been exhausted. 

788. Does the right-hand wife rank above the left-hand wife ?--- Yes; for instance, 
if the issue were to fail in the great house, the right-hand house would be next in rank, 
and a child would be transferred from that house to the great house, to become the 
heir. The rules of inheritance are found on page 24 of the regulations issued under 
Law No. 1 of 1869.* 

789. Are these customs generally known ?--- Yes. : 

790. In addition to the property which you say is assigned to it by the husband, 
can each house own the property which accrues from the marriage of its daughters P--- 
Yes; such property iovolves to the eldest son of that house. 

791. If at the death of the father, the eldest son is also dead, on whom does the 
property devolve ?---On his eldest son if he has one, and if not, on his brother ; but if 
the brother’s issue is exhausted, then it goes to the next subordinate house, and so on 
to the last. It is not probable, therefore, that issue will fail. | 

792. Suppose, however, that mail issue did fail ?---Then the heir will come from 
some pollateral bench of the family, not descended through the daughters. 

793. Do the Natal regulations adopt the native law of inheritance ?---I think it 
tries to do so. 

794. When a son takes a deceased father’s place, do his sisters become subject to 
him ?---Yes. He fixes the amount of the “lobola,” and he is bound to support them 
if they are deserted by their husbands, as well as their children, if they come to him. 


He does not, however, exercise this responsibitity over the houses of the other sections, 


* The Regulations are as follows :-— 
INHERITANCE. 


Asa eral rule, the eldest son inherits. This is not 8o with the Chiefs, however. The eldest 
son in each house inherits the property of that. 

Each wife has » certain proportion of property assigned to her by her husband. There is a kind 
of division into three portions of the different houses. 

1st. The eldo«t wife’s house, or right-hand house. 
2nd. The house of the wife of greatest rank. 
3rd. The left-hand house. 

The different wives rank under these separate heads, and in the case of any of these wives dying 
without issue, her property would go to the eldest sun of the head wife of her house. In the case 
of a Chief or man of rank, the son of the wife of greatest rank is the universal heir, and also inherits 
all property that has not becn assigned to the other houses. 

The eldest son of the right-hand house can never be the universal heir, but he is the guardian 
of the heir. 

The left-hand house is prior to the right-hand house in the right of inheritance to chieftainship. 

The eldest son of the right-hand house can only succeed to the chieftainship or universal heir- 
ship in the event of heirs failing all his subordinate houses. 

The eldest son of the right-hand house is, in position, the great executive officer of the family. 
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supposing there are sons in those sections. If the wives in the other sections have no 
son, then he becomes the guardian of the girls, and receives the lobola just as he would 
in reference to the girls in his own sections. 

795. Are there many dispntes among them arising out of questions of succession ? 


‘Yes 


"796. Do these disputes arise from different interpretations of native law ?---I think 


_they almost always arise out of matters of fact, such as distribution of cattle, repayment 


of advances made by the father in his lifetime, and such like questions. 
797. During the lifetime of the head of the family he can give to each section any 
teney acquired by him, 
and has not been already apportioned to any house in his family. When a daughter 
is married the dowry goes to the house out of which she is married. The futher can add 
to that property, and frequently does add to it. 

798. Can the father by an expression of will, during lifetime, fix the property for 
each house to hold good after his death ?---Any actual apportionment holds good, provided 
it is not in conflict with their usual custom. The property is taken over as the father 
leaves it, and each family well knows the cattle which belong to its section. 

799. Do the cattle go into different kraals ?—They may or they may not; but the 
members of the separate houses know their own cattle. 

800. Could a father give any of the cattle of the mght-hand wife for the use of the 
head-wife for milking purposes P—Yes; but it would be understood that it was a loan 
only; such a case, however, is not likely to occur, the need would be most probable in 
the opposite direction. 

801. Can achief declare what son is to be his successor?—In some tribes the 
chief declares this; in others the wife only who is to bear the heir is named, and her 
eldest son is recognized as heir. In cases where both these courses have been neglected, 
the rank and position of the several wives, and the feeling of the heads of the people 
decide it. 

802. Is there any form of disposition known as articu/o mortes, or would an expres- 
sion of will made by a dying person be respected ?—Not as regards property, I think, 
because the right of that is settled by their devolution laws; but the people treasure up 
the last words of their parents, and abide by them as far as possible. 

803. What is the effect of the Natal code, with regard to testamentary disposi- 
tion of property ?—There is a special law providing for testamentary disposition ; but 


_it is, I think, limited to immovable property. 


804. Then there has been no departure from the native custom which does not 
recognize testamentary disposition of immovable property P—No. 

805. Do you think that wise ?—I fancy the principle which guides Government 
there is to legislate as circumstances require. 

806. Would it not be a wise law which provided for testamentary disposition 
among natives ?—It would be wise if it were necessary; but their own laws and 
customs provide so amply, and I think so justly for the disposition of property known 
to those laws as to render needless any legislation by us on the subject, at least, until a 
change of ideas and of the nature of property takes place. 

807. If testamentary disposal were introduced among the natives, would it not 
break down polygamous marriage ?—It would certainly be the cause of every great 
disturbance, [ think; for instance, some querulous old man, at the last stage of his 
existence, might alter all the arrangements which had been made in accordance with 
the rights and just claims of all concerned, during his lifetime. You, as a Government, 
would have to support his will, and the population as well as the relatives would be 
against you. 

808. Would not the chiefs be in favour of testamentary disposition, seeing that it 
would carry out their humours after death P—I should not think of the chiefs; they 
must be ignored in the consideration of that which is good for the general population. 
I would not care much about the humours of a chief, regarding a change by which the 
whole population would be affected, provided that the population saw its value, and 
were prepared to accept it. 

809. You mean then that you would not do anything which would disturb the 
patriarchal arrangements which exist among the people ?---Certainly not as regards the 
disposition of property, completed from time to time during the lifetime of the head of 


the family. 


810. If the headmen understood that the law of testamentary disposition would have 
their wishes carried out after death, in accordance with native customs, would you not 
get them in favour of it, and if so, would not the operation of the law break down 
tribal power gradually ?---I think it would break down order, and subvert justice. It 
would give to a man with infirm body and unsound mind the power of overturning 
arrangements existing for, perhaps, a lifetime, whereby members of the family had 


MINUTES OF EVIDENCE. 49 


become entitled to look upon certain property as theirs. It would be unjust and would 
militate against your influence for good. 

811. Is there much property outside the family circle ?---There is, occasionally, a 
great deal of money held by individuals, as well as unappropriated cattle. 


812. You would not only allow native custom to operate in respect of cattle, but 
where cattle have been converted into money you would allow testamentary disposition, 
or in the case of anything else having been converted into money P---I should not be 
inclined to agree with that distinction. I would not allow a man at the last moment, 
when his mind is clouded by weakness and specially obnoxious sinister influences, to 
subvert arrangements deliberately made in accordance with the customs of the people, 
which are fair and just in those matters, while he was in possession of full mental and 
bodily vigour; but, on the other hand, I would not so much object to his disposing of 

y outside, and unaffected by those arrangements, as he chose at the last moment, 
although that would be an innovation, because all such property would belong, of right, 
to the heir as residuary legatee. I look upon family arrangements made gradually 
during a number of years as being tantamount to a published and accepted testamentary 
disposition of the property attached to the kraal, because it is made with reference to 
what is to be the distribution and position of the different members of the family after 
the father’s death. Their arrangements I regard as, in fact, the father’s will, which 
should not be disturbed because the interests of so many people would be interfered with. 


813. Would it be possible to reduce their rules to something like a definite form P 
—I think so, the principles could easily be laid down. 

814. Don’t you think it would be well to allow testamentary disposition of property 
where a will is made in the presence of a magistrate, and with the knowledge and 
consent of the heir ?--- You would not have many wills made under those circumstances. 
The difficulties I have alluded to would remain the same. 

815. Is there no power of getting the relatives to consent to this ?---The relatives 
would never consent although the chief might authorize. 

816. Substituting the magistrate for the chief, could he not act in these cases P--- 
Whatever power belongs to the chief must by analogy belong to the magistrate placed 
over him, and to the Supreme Chief or Government that appoints both; there seems to 
me to be no question about the power, but then the question is the prudence of 
exercising it in a Lor lgeare way. I see no objection, but, on the contrary, great benefit 
to all concerned, if these family arrangements could be recorded by the magistrate when 
they are made, and if any change in Paid decided upon during the lifetime of the head 
of the family with the knowledge of the family ould be officially registered ; such a 
practice would be soon recognized by the natives themselves as conferring a boon, by 
placing at their disposal unerring testimony of what had been really done in any 
particular case. But to give facilities and encouragement to all such deliberate 
arrangements being subverted at a moment, when the fulfilment only of them would be 
expected, would, I think, be to startle the people by showing them that your interfer- 
ence had rendered all their arrangements and settlements insecure, and so create a 
serious, if not a dangerous state, of feeling. 

817. Why should it cause this, and do you fear it would be actually resisted or 
create rebellion ?---I should, I think, fear disintegration more than rebellion, because 
you would dissolve the rules which, as yet, form the chief cement of society. If on 
your first contact with these people you succeed in doing this you cause chaos; if you 
try and don’t succeed you more likely arouse resistance. 

818, What form would you suggest for testamentary disposition in regard to 
property acquired outside of the fam arrangement ?—If it must be, I should think 
that Aer disposition should be made in the presence of three or four witnesses, the more 
the better. 

819. Would it not be better to have official witnesses to such disposition P—It 
would be an improvement if there were. 

820. With regard to land, is land in any form hereditable property by native 
custom ?—The land is vested in the chief; his people acquire mghts as against each 
other, by occupation, to special localities which they may occupy and cultivate. A chief 
sometimes apportions a certain tract of country with the right of residing and cultiva- 
ting in it, and the headman can allow as many people as he choses, whether they form 
a part of his family or not, so long as they recognize him as their headman, to build 
kraals and cultivate within that tract. They can, however, be dispossessed by him, 
but have a right of appeal to the chief; and the headman may in turn be dispossessed 
by the chief, against hich, of course, there could be no appeal. 

~ 821.. Does a right of occupation include the right of grazing cattle over the land ? 
one I C6. 
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822. Does the nheritance to such rights of occupation go as in the case with 
cattle P—Yes. ) 

823. Mr. Stanford.1 Where a brother has assisted the younger brother to marry, 
does he ever advance a claim for it afterwards ?---If the younger brother belongs to 
another section he does; but if he belongs to the same house, that is, borne by the . 
same mother, the elder, or heir, is considered bound to provide his younger brother with 
the means of getting his first wife. : 

824. lo claims of the younger brothers of the same section extend further than 
the eldest son in each house ?---No, I think not; there’is, of conrse, a general right of 
appeal to the eldest brother of the family for assistance. 

825. Are not the eldest sons of the section, or the wniversal heir, puided by 
circumstances of the family in deciding whether they can assist their brother or not? 

826. Would you alter the law of native inheritance without the people first asking 
for such alterations ?---I should deprecate any alterations myself, except where it may 
be found that the law is operating unjustly. 

827. I understand you to say that in case of failure of the heirs in a great house, 
they would go for the heir, ‘first, tv the house of the left-hand wife in preference to the 
house of the right-hand wife ?---There is a great deal of obscurity about the right- 
hand house in many tribes; what I mean to say is that the oldest wife of a chief 
cannot bear the heir. 

828. I put the question, because the Natal Native law is misleading on that point. 
I find the matter as you say ?---It seems misleading, but the principle is, I think, the 
same. In many, if not most, of the Natal tribes, the mght-hand wife is considered to 
belong to the section of the great house, and not to be the head of a separate section, 
as the left-hand house is; in that case, of course, should there be no male issue to the 
great wife, the heir would have to be supplied by the mght-hand house, being next the 
great wife. 

829. Might not this preference be attributed to the fact that the heir of the right- 
hand house is also the heir to a portion of the tribe ?—This is not universally the case ; 
that is, all tribes do not give the same wife the same title. 

830. Is the disposition of the wives among Kafir tribes the same as that. which 
obtains among the Natal natives ?—I think pretty nearly so from what I know of the 
frontier tribes. | 

831. Mr. J. Aykff.| In your view does the law of primogeniture which you say 
obtains among the natives possess any recommendations ?— Yes, 

832. Do the recommendations of this law arise from their serving the ends of 
publie policy, or the ends of justice and equity ?—Both. 

833. Is it not a custom of the natives that the father often in his lifetime allots a 
certain number of ¢attle to each house ?—Yes. . 

834. Does that liberty usually commend itself to the judgment and approval of 
he natives generally ?---Yes. _ | 

835. May. Brownlee, I see, appears to hold that such an arrangement is liable to 
be set aside after the father’s death, if the great son can show that there has been undue 
partiality for a younger son, and if it be set aside, the whole of the property goes to 
the great son. Do you hold that view ?---Tf the arrangements made by the father are 
caleulated to produce discontent in the family, and are contrary to the recognized 
rights of its members, those arrangements can be, and frequently are, set aside, but in 
the tribes with which I am most. acquainted, it does not follow that an injustice com- 
mitted by the father on one, is remedied by the commission of another on all the other 
members of the family. ‘The great son is the residuary legatee, and would in addition 
to the property of his own house, be entitled to such of his father’s property only as 
had not, in accordance with recognized rules, been appointed to other houses. 

836. He also seems to hold the opinion that the great son inherits everything, 
and the other sons only get what may have been allotted to them in the father’s life- 
time. Do you concur in that opinion ?--- Yes, that is to say, the eldest son of each wife 
inherits the property belonging to his mother’s house at his father’s death. 

837. I see that the Rev. ‘Tyo Soga was of opinion that the daughters of a deceased 
Kafir inherits no property, and the brother has the power of keeping them and selling 
them. Do such rules obtain in Natal ?---It is the case with all the native tribes, not 
Sesutu, of South Africa, as far as I know, that females cannot inherit, and that whatever 
aecrues from the marriages of girls goes to the brother after the father’s death. This 
obtains also in Natal. 

838. He also makes the following statements: (cide Proceedings of the Com- 
mission on Native Affairs, 1865), “I don’t think the law of inheritance should be 
interfered with.” “Polygamy should certainly be discountenanced.”’ May I ask if 
you agree with those opinions ?--- Yes. 
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839. The Cape Native Affairs’ Commission of 1865 represented to the Govern- 
ment that the native law of inheritance (Act 18 of 1864) “has met, with almost 
universal disapproval. The whole evidence goes to show that the tendency of legalising 
native customs in this matter will be to retard the progress of civilization, and to 
perpetuate some of the worst features of heathenism.” ould that circumstance, and 
the fact of the evidence referred to, having been given by experienced men, lead you 
‘to hesitate about advising us to legalise native customs ?---I recommend that native 
custonis should be recognized by law, uot because I wish to legalise them, but because I 
wish to check, control, and eventually suppress such of them as it may be thought 
necessary to suppress. When evils are ignored they are more likely to grow than die 
away. I find, for instance, that the practice of ukulobola has been ignored in this 
colony, and tho consequence is that a,custom which, in my opinion, is capable of being 
turned to good account, has degenerated into a direct encouragement to fathers and 
brothers to sell their daughters and sisters as often as they can get an excuse for so 
doing ; and the further immediate and inevitable consequence of this is that the whole 
weight of every family influence is hostile to the morality of its female members. | 
840. You are represented as having stated to the Natal Commission that the 
frontier Kafirs have somewhat the advantage of the Zulus, and Natal Kafirs in respect 
of moral and intellectual character. Does the term “Frontier Kafir’ mean our 
natives, and do you still give them that advantage, and if so, don’t you think they are 
better fitted to be subjected to Colonial law than your Natal natives ?---I do not 
remember drawing this comparison in 1852-3, nor can I call to mind the circumstances 
under which the remark was made. The term “ Frontier Kafirs” would, when used 
by me, certainly mean the natives on the frontier of this colony. But if in 1803 it 
was my opinion that the frontier Kafirs had the advantage in morality over the Zulus 
of Natal, I can, from what I have learned during my present visit, think so no longer ; 
ibly the ignoring of customs which, for want of check or control have become 
icentious, may account for the change. | 

841. There have been several instances of natives sending petitions to Parliament, 
thus showing they understand the practice of formally expressing their desires to the 
Legislature, but this Commission has no notice of any natives asking for legislation 
on their peculiar customs. Don’t you think their silence in this respect shows 
that they have no strong wishes upon the subject ?---I don’t think that the sending by 
natives of petitions to Parliament on other subjects, and then not asking for legislation 
on their peculiar customs, can be looked upon as proving much either way. Their 
customs appear not to have been interfered with, and it would seem that they practise 
them in even a more degraded form, because they practise them without checks or 
hindrance. 

842. If educated and civilized natives, and the advocates of native rights in the 
colony, claim equality with the white man, for their people, would that circumstance 
lead you to uatify your recommendation that native laws and customs should be 
legalised ?—I think that a civilized educated native who has ceased to practise native 
customs is entitled to every consideration on his own account, but I cannot sec that his 
advanced condition necessarily involves equal consideration to the general population 
not so qualified. In Natal cases of such individual advancement are provided 
for. 
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843. Hon. 7. Upington.] I may inform you that the Cape of Good Hope 
Criminal law is the Dutch Criminal law, but the judges have persistently endeavoured 
to assimilate tho practice to the English rules, and peer except in a few instances, 
the criminal law which prevails in this colony is the English Criminal law. We have, 
however, a number of native dependencies in which different laws apply. In Basuto- 
land every crime which is a crime according to colonial law, and every act done to 
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ersonal property which is a crime in Colonial law, isa crime in Basutoland, which 
limitation mentioned in the regulations. Inthe Transkei and Griqualand East that 
limitation does not exist, and all acts against personal property which according to 
Colonial law would amount to a crime in the colony, are crimes in the Transkei and 
Griqualand East. It was proposed to make exactly the same provision in the remain- 
ing dependencies of Tembuland and Bomvanaland, but in consequence of a hitch in 
Parliament these regulations were not passed. In Basutoland due allowance 
in the administration of the criminal law has been given to the discretion of magis- 
trates; in the Transkei and Griqualand East the magistrates must follow Colonial law. 
What I wish to know from you is this: in case it should be found that the 
existing regulations work fairly well in the Transkei and Griqualand East, would 
it not be qutie sufficient simply to indicate in all the colonial dependencies, 
that what ore crimes in the colony should be crimes there; and further, do 
you think that such a simple proceeding as that, being brought before the minds of 
the native population there, would disquiet them ?—I am not prepared to say that in 
my opinion such a declaration would be quite judicious. lt would, I think, be dis- 
quieting to a population to tell them that you were going to introduce among them the 
definitions which are applied to crimes in another country; they would naturally 
suppose that some great change was about to be made, when in fact there would be 
little or none. Where there is no need for incurring the risk of being misunderstood, 
it might as well be avoided. 

844. I understand you to hold the opinion that there would be no objection to 
simply indicating that what is a crime according to the law of the colony should be a 
crime in the native dependencies ?—The indication might be so made as to be free from 
objections. 

845. Would it be for the benefit of the whole community, colonial as well as 
native, to define what is murder, theft, or such like offence within native territories? 
—Our laws and their’s differ but little in their recognition of what are crimes and 
offences; it is the treatment of them wherein divergence mes apparent; this seems 
to require that special guidance should be afforded to those who administer justice in 
the dependencies. 

846. Speaking of colonial natives, are you aware of any offence according to native 
law which is not an offence according to the ordinary law of our own colony? 
—Probably the only class of offences recognized by them and not by us would be those 
which come under the head of witchcraft; and charges of this kind usually break down 
under examination by a civilized magistrate. I don’t remember any other, but I must 
say that I have been for so many years separated from the tribes of whom we are 
speaking, that I know nothing of their more recent developments. 

847. Practically the only new offence that is created by our native regulations is 
that of compelling any person to undergo circumcision and also witchcraft ?—Yes. The 
cnstom is practised to but a very limited extent in Natal. 

848. Is there anything else which occurs to you that it is necessary to make a 
criminal offence, not included under one of the ordinary criminal offences provided by 
law ?—Nothing strikes me at the moment. I should wish to say in reference to the 
wide discretion that it appears is allowed to the Basutoland magistrates, that although 
it is unavoidable that great discretion should be allowed to those who administer Justice 
it is neither desirable nor safe that the discretion should be so unrestricted as to admit 
of each magistrate being his own law maker. The fact that although both our and the 
native laws view the same acts as crimes and offences, and yet treat them differently 
seems to require that some special guidance should be given to the magistrates to avoid 
confusion and secure uniformity ; unless this is done the different magistrates will drift 
into separate and conflicting systems of criminal and civil law, and that would not only 
constitute a grievance but be a serious evil. 

849. Do you not think that your objection would be better met if Government 
prepared a hand-book defining their duties carefully ,—A hand-book would be very 
useful, but I think that the circumstances of your dependencies will require something 
more than what I understand a hand-book to be. 

850. I takeit that the general effect of your experience is this: that there is no 
such broad distinction between native criminal law and colonial criminal law. as you 
have seen them administered, to make it difficult to assimilate the two ?—The difficulty 
does not consist so much in assimilating the recognition of crimes; the difference js in 
their punishments ; in other words, in the different views which civilized and savage 
communities take of the same act. Natives know no technical distinction between 
civil and criminal law ; but practically offences against the chief and tribe may be said 
to be treated as criminal, whilst those against individuals, in which the interests of the 
at aoe tribe are not immediately concerned, are treated as questions between 
individuals. 
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851. I understand you to say that in case you were satisfied that the magistrates 
in the Transkei have found that these regulations work satisfactorily, and created no 
such crimes as are new to native customs, you would come to the conclusion that crimes 
known to Colonial law should be declared to be crimes there, leaving it to the magistrates 
to be guided by a text book?P—Yes; the mogistrates should be guided by a book in 
which the laws of the country are authoritatively laid down. 

852. You have given your opinion as to what would be the effect of making poly- 
gamy a crime amongst the people; do you think it would be dangerous at present to 
interfere with the law P—I think so. 

853. Do you think there is any way in which bigamy could be discouraged 
other than by the spread of education, without straining the laws of inheritance 
Of course, moral and social improvement is the great cause to look to, but if you put 
bigamy down by law and the morality of the people is not improved by your mode of 
suppression you don’t benefit them. 

854. Would not a provision which, without rendering polygamy criminal, would 
render the children of subsequent marriages illegitimate and incapable of inheriting 
goa long way to discourage polygamy ?—One would suppose that such a provision 
certainly would do so. 

855. Mr. Stanford.| Are cases of theft ordinarily regarded as against the 
chief or individual ?—In olden times cattle thefts were looked upon as crimes against 
the community, and that would be against the chief. 

856. Is that so now ?—It is in the direction of Natal and the Zulus. 

857. In the case where a man has lost property, and recovers it, does the thief make 
restitution ?— Yes. 

858. Suppose there is no provision in the law of the oolony, would you make a 
provision carrying out their rule about restitution ?—Cattle thefts are always liable to 
produce such serious consequences so immediately that if at present there is only a law 
to secure restitution among the frontier tribes T should recommend that punishment be 
added ; that is that it should be treated as a crime as well as civil injury. 


859. With reference to polygamy, do you think it advisable to acknowledge one 
wife only ?—I feel strongly on that point myself; I know that my views on the sub- 
ject are not popular, but it seems to me to be a monstrous thing that we should attempt 
to promote our views of civilization by perpetrating a great wrong upon a large propor- 
tion of the population. a 

860. Referring to the future operation of the law, would it have the same effect 
in causing injustice, supposing the law only dealt with those who are about to marry. 
In the colony now we ignore these marriages, and if we make a law to prohibit it in 
the future would it not decrease the evil ?—I don’t think that that would be very effec- 
tive for some time to come; you must take into account the condition of the people 
before you legislate upon such a subject. If you legislate prematurely you are more 
likely to produce immorality than to cure it, because it would sink the women still 
lower. They would persevere in the practice with loss of self-respect, which they now 

reserve. 
861. Dr. Berry.] Would you see any great practical difference between such a 
code as we would like to see and a hand-book to resident magistrates. I think what 
some of us mean by a hand-book is what others mean by a code ?—What I mean by a 
code for magistrates is a work copious enough to make your administration uniform. 
T have looked through a little hand-book of the Indian Penal Code, shown me by the 
President, and think it well adapted to the object for which it was written. 


862. Sir J. D. Barry.| Would you not like to see the Commission at a work which 
would place such a hand-book in the hands of the magistrates P—It would be a good 
thing to do, and my impression was that the object of the Commission was to accom- 

lish some such work. It is not necessary to tell a Kafir that you are doing away with 
hie laws when in fact you are not really doing so. The magistrates should have com- 
plete explanations on every essential point of law, both civil and criminal, to guide 
them. 


863. Don’t you think the fact of our appointing new magistrates from: time to 
time renders it any necessary that such a book should be framed ?—Certainly. I 
can’t imagine a greater difficulty than a man appointed to a magistracy in the Trans- 
kei would find himself in, having to administer laws which he knows little or nothing 
about, and regarding which he has no special means at hand of acquiring information. 
By such a book, however, he would have a summary of Colonial laws, giving examples 
of cases. 
864. When you find that there are cases of murder in Tembuland, as stated b 

Mr, Stanford, which are waiting for trial because there is no law to administer, don’t 
you think this would be a reason to set us about framing a law P—Yeer. 
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865. Don’t you think if such a code existed that it might be translated and distri- 
buted among the missionaries and natives, and so become familiarized ?—To be of much 
practical use the translation of such a code must be both free, and very carefully 
done; if this cannot be made sure of, it would be much safer and better to leave the 
explanation of the law to those who are bound to explain it and who know the lan- 


e. 

F806. Do you think it would be better, both in civil and criminal matters, if magis- 
trates in applying the law were to state what it was ?—I should think that that would 
be his duty. | | 

867. Hon. T. Upington.| Returning to the marriage question, suppose it should 
be decided that it would be a very inadvisable thing at the present moment to limit 
natives to one wife, do you not think that the Natal custom of having marriages 
arranged in the presence of Kafir officers, who see that the woman gives te consent, 
would be inoperative ?—I see no reason for thinking that it would be in practice 
inoperative here any more than it is in Natal. 

868. It occurred to me in such a case, if pressure were brought to bear upon a 
woman, she would be very unlikely, through fear, to say before a Government officer 
that she objected ?—This has not been found to be the case in Natal. Cases have oc- 
eurred in which women living in remote places have had pressure brought to bear upon 
them, and have been married against their wishes, but the moment they have been 
to do so they have gone to the magistrate and claimed and received his protection. 

869. In your opinion would there’ be any benefit in taking the woman apart from 
her relatives and asking her in the presence of the magistrate if she consents or not, 
before the ‘ceremony takes place ?—There arc, perhaps, cases in which women would 
not have the strength of mind to say in public they object, but who would refuse con- 
sent if that course were followed. It would be a very cumbrous course, however, to 
follow; it is not always possible to get a magistrate, and it would be placing a great in- 
convenience in the way of the people without any adequate advantages. If in the case 
of Natal, for instance, magistrates were required to be present at the marriages their 
whole time would be taken up in travelling about their districts for this purpose only, 
especially in districts such as contain, as some do, from 50,000 to 60,000 natives. I 
think, however, that by dat beads: the validity of the marriage to depend upon the 
public utterance by the woman of her consent, you give her enough for the present; a 
more ample remedy than she or her ancesters ever had before, and that you may safely 
leave her to take care of herself. 

870. Sir J. D. Barry.| I think vou said that our object should be to take over the 
best in their customs, so that we might get control over the natives and gain their sym- 
pathy ; would we not be carrying out that object if we made a law enforcing every 
woman to go toa magistrate, and inform him that she means to get married. The 
magistrate might question her privately as to her wishes, and on the next day the 
registration|officer could get her consent or refusal formally ?—The course you suggest has 
been fully discussed, and I believe that it has been found to be impracticable and full 
of objections. I think, too, that the experience of Natal has shown that the women 
are quite capable of taking care of themselves. 

S71. You think the women would obey the law but that it would be cumbrous ’— 
It would be a great hardship to the women, and would involve numerous practical diffi- 
culties and objections which do not appear at first sight. 

872. Would there be resistance’if you gave the officer the power of questioning the 
girl I don’t think there would be any resistance, but it strikes me that more eae 
would come of it than good. 

873. In vour knowledge are there any instances of natives attempting to bribe 
their chiefs with reference to matters pending’ before the chiefs in their position as 
judicial authorities ?—I do not recollect any specific instance, although I have no doubt 
that such attempts are made. Natives frequently make offerings to their chief in Natal, 
but it would be scarcely worth their while to attempt to bribe the chief, because there 
are such great facilities afforded them for appealing. I cannot speak authoritatively 
with respect to the tribes between this colony and Natal. 

87-4, What made me ask was because Cetywayo told us that part of his revenue 
came from bribes P—I should not think that he intended to convey that meaning; it is 
after the trial that the cattle would be taken to him. 

875. He says they paid him for being lenient ?—Yes; he must have meant that 
that was after the trial. 

876. You have read that examination, and do you concur in Cetywayo’s 
views of fact and native custom?’—I think where he speaks of the laws 
and customs he correctly describes those established under the despotic rules of his 
uncles Chaka and Dingaan ; but what he says of his own conduct and revenue I do not 
place much reliance upon. 
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877. He told us also that women ‘are bought and sald, but you don’t look upon 

their custom as one of buying and selling ?—No; I have given my views on that 
int. 7 = | : 

e, . 878. Sir J. D. Barry.| What are the principles or rules governing land-tenure 
among the natives?—I believe myself that the principle underlying all land-tenure 
among the native tribes is that the land belongs to the tribe, that the chief has the 
right of giving occupation tq it as between the members of the tribe, and the headmen 
again have the right of subdividing subject to any appeal a man may chose to make to 
the chief. Land is, however, always spoken of as the property of the chief. 

879. May the chief in any case disturb the nights of ocoupation granted to head- 
men or others P—] think so. 7 oe ot ; 

.880. As between the tribes themselves are the boundaries fixed P—They are usually 
fixed by custom and use. As a rule accident decides the boundary. | 

- 881. Are they at sll fixed P—As a rule they are by natural barriers or objects, as 

rivers, and so forth. | 

882. Do disputes ever arise as to what are these barriers P—Yes, frequently ; and 
sometimes bring about war between the disputanta. | 

883. What has been the nature cf these disputes?—They have arisen from 
trespass, by the people of one tribe cultivating ground belonging to another; by 
quarrelling among the herd boys of different tribes; and from conflicting claims to 
granng rights. In some cases members of .one tribe have encroached on the territory 
of another, and no notice has been taken at first of this, because it was supposed that 
such trespass would lead to no harm; ultimately, however, quarrels have arisen when, 
rights have been claimed on the ground of occupation. 


884. Independently of our law, do the tribes settle disputes which arise among 
themselves in reference to boundaries?—Where boundaries have been recognized 
between tribes they are usually respected, and the disputes regarding them are settled 
by communication between the chiefs by means of messengers. In the old times it 
sometimes happened that people belonging to one tribe would fly to another; and as 
this was regarded as a sort of treason, because it wenkened the strength of a tribe and 
increased that of » possible enemy, it was lawful for the pursuers, if they could catch 
the fugitives before they crossed the boundary, to take their cattle. By this means 
boundaries became known and recognized. 


885. If the people resisted, would those who had started in pursuit kill them ?— 
Resistance might and sometimes does cause violence, but the object is to take the cattle 
before they cross the boundary, where they would be under the protection of the chief 
whose territory tney entered. I am speaking of the practice in times when small tribes 
were living as neighbours between the Cape Frontier and Natal. In Zululand death, 
if caught, is the punishment of all deserters. _ 

886. How are the boundaries known ?—Usually by land-marks, such as rivers, 
mountain ranges, or watersheds. 

887. Are there no meetings arranged between the headmen of the different tribes 
at which these boundaries are defined ?—TI don’t know of any meetings of this kind, but 
when the country was not so populous as it 1s now, if a chief wished to remove toa 
country owned by another chief, but not occupied by him, he would obtain the per- 
mission of that chief to occupy it on such terms as he might choose to impose. 

488. Is the land in which the tribe is settled held in common ’— Yes. 

889. Surely not the agricultural lands ?—It is all in common, subject, of course, to 
priority of individual occupation. 

890. What does the chief reserve for himself individually ?—lIIe would select a 

iece of ground which he thought most advantageous for his kranls, and mast suitable 
for grazing purposes. 

891. Do all cattle graze in common ?—Yes; but each kraal tries to reserve some 

articular track for grazing, and members of it frequently object to cattle from other 
iaals grazing on the land they have so tried to reserve. 

892. Does a chief have a separate piece of ground for each wife ?—Each kraal has 
its own land, as well as each separate wife. 


893. Does he cut off a piece of ground for cultivation’—The ground to be 
cultivated is decided upon with reference to the grazing conveniences, and the sub- 
division of cultivated land is marked by strips of grass left untouched usually by mutual 
consent. 

894. And having satisfied himself, does the chief allow others the same rights — 
Yes. 

895. Is there no special distinction between the rights to occupation of particular 
land :for building huts, and for cultivation ?—The right to cultivated land is, for obvious 
reasons, more prized and more respected than the mght to any particular spot to build 
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upon ; their huts are removed and rebuilt without difficulty, and without the preparation 
of time, which gives a special value to cultivated land. 

896. Is that right to ground they have cultivated forfeited by non-joinder P—No. 

897. Suppose a man is incapable, through ill-health, of cultivating his piece. of 
land for one or more years, does his rights to it cease P—No; perhaps a friend might 
be allowed to cultivate it, or some other arrangement be made for its temporary use by 
the man who had the right to it, or by the chief. What modifications may have been 
brought about by the introduction of ploughs among the frontier tribes I am not aware 
of; but they would naturally be in the direction of causing a greater value to be placed 
upon land once tilled by the plough. 

898. Could any one deprive a man of his rights to land?—The headman could 
ee him away, and so deprive him of the rights, but the man could appeal to the 
chief. - 

899. Would non-usor destroy a man’s rights to land ?—It would if he removed to 
such a distance as to prevent his using it, and the land lay unused. 

900. There is no number of years fixed P—No. 

901. They have a very vague opinion of time ?—They reckon by moons and the 
revolution of the seasons. 

902. When a man dies, has his family a right to keep the laud and cultivate it P— 
His heir would succeed to it, as head of the family. 

903. If a man has, say three wives, a great wife and right and left hand wives, 
would the respective families after his death continue to keep the land they each 
cultivated before his death P—Yes. 

904. Then, in fact, there is a species of recognized tenure of distinct plots of land 
not held in common ?— Yes. 

905. Are there disputes about the boundaries of these plots?—Usually the - 
inhabitants of a village select ground for cultivation, and the sub-divisions are marked 
off by fringes of grass; but disputes do ocour. 

906. Suppose there was an actual disturbance of these fringes of grass, what 
remedy would the owner have ?—He would appeal to the headman of the section. 

907. How would he settle the dispute ?—By a formal hearing of the case. He 
might depute some one to examine the trespass, or examine it himself, and decide the 
matter. 

908. Do families ever dispose of such rights of occupation in any way, by 
exchanging them for cattle or selling them ?—TI never heard of any such practice. 

909. ft a family left a district, what would become of the land they occupied ?— 
The right to dispose of its occupation would revert to the headman. 

of0. Is this patronage exercised according to any rule or custom P—I don’t think 
any rule is observed. They act according to the exigencies or requirements of the 
moment. 

911. Do natives who have come in contact with Europeans recognize any sort of 
exchange of land ?—In Natal, which I know most about, there are natives sufficiently 
advanced to recognize it very clearly, and some there have spent large sums of money 
in purchasing land from white farmers. 

912. In doing so, do they leave their tribes?—It is as a rule only that class of 
natives who do this—men who have been improved by civilization, and who have 
become separated from their tribes. 

913. Has there been any exchange of plots of cultivated ground by natives to 
natives ?—Not that I am aware of. There may have been without my knowing of it. 

914. Do you know if the Natal Government have interfered with such ee 
—I do not know that they have done so; I should think not. 

915. The Natal Government has settled the tribes on locations, and vested the 
property for their use in trustees ?—Yes. 

916. The Natal law would not recognize purchase within these areas ?-—-There is 
no title to land issued to natives within these areas; there is merely a right of occupa- 
tion. Where natives have purchased land, they have been improved by education, and 
have made money by trading, as carriers, and so on, and have purchased land outside 
the trust area. 

917. With regard to these areas under trust, are there definite titles P—-Yes. 

918. Who are the trustees —-They are the Governor and the members of the 
Executive Council. I shall endeavour to furnish the Commission with a copy of the 
instrument that creates this trust. (Vide papers handed in by witness, at conclusion of 
evidence). 

919. Are there any special distinctions in that trust deed ?—It is a long time since 
I read it; the object of it 1s to secure the lands for the benefit of the natives. 

920. Has there been any legislation by the Natal Legislature upon this subject of 
tenure ?-—No. The natives have the mght of holding land if they purchase outside of 
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the trust areas, and there has been no special legislation in regard to trust lands. The 
natives occupy those areas in their own way, subject to magisterial supervision in all 


21. Have they prospered ?—I think they have; but the locations are too small 
for the number of people that they will some day be required to accommodate. 

922. If that is so, does it not create poverty ?—I think not; a very large pro- 
portion of the native population occupies private lands on rent, and Crown lands, and 
that enables those, both in and without the locations, to make money in one way or 
another. 

923. Do natives on these trust areas generally adhere to the locations and work 
there, or do they go out to work ?—Many of thenr go out to work, that is, the young 
men ; but the great majority can manage to make enough for their wants in the 
location. In bad seasons they suffer occasionally from scarcity of food, but they are 
always able to pay their taxes. 

924. How are disputes settled ?—By the magistrate appointed over ‘the location, 
who, besides being magistrate over the white population, also administers native law to 
the natives 

925. What are the powers taken from a chief and given to a magistrate in these 
trust areas ?—Almost all of his most important powers. For instance, in every case 
which he decides, there is an appeal to the magistrate, and from the magistrate to the 
higher courts. 

926. How would it interfere with the executive functions of the chief, in allotting 
land, for instance ?>—The magistrate would not interfere unless a man had complained 
to the chief, and felt that he had not got justice. The magistrate can interfere in any 
case where a man appeals to him from the chief. 

927. In these areas are there any rules observed in regard to occupation of land, 
water rights, and rights of way ?—These are settled among themselves. 

928. How do they determine disputes about mghts of way, suppose such cases 
arise ?—There is no such thing as disputes about rights of way; they never think of 
interfering with a person travelling, even though he pass through their gardens. 

929. Suppose a man were found in a mealie garden under suspicious circum- 
stances ?—In that case the owner might make a complaint, if he thought the circum- 
stances warranted his so doing. A man can, however, go wherever there is a foot-path ; 
they have no vagrants. 

930. Do natives buy farms to which titles have been held P—Yes; but the idea of 
property in land is one of very slow growth. 

931. Among what class has it grown up ?—Among Christian natives, who have 
been educated, or among those whose cupidity has been excited and intelligence 
sharpened by contact with civilization. These are generally from broken tribes, like 
the Fingoes. 

932. This individual tenure is in the hands of men who have broken away from 
their tribes for the purposes of ges ?—-Chiefly among those who by accident have 
become separated from their chief and tribe. The men in whom this growth has been 
most conspicuous have been a number of Amaswazie, who came into Natal with the 
Rey. Mr. Allison in 16-46, and who settled at what is now Edendale, near Maritzburg. 
Mr. Allison, who was well acquainted with the idiosyncrasies of the native mind, 
interested these people in a scheme he had thought over, and induced them to purchase 
a farm near Maritzburg. There they established a village, but many of the men soon 
became too well-off to be contented with the village; they enriched themselves by 
trading and following the carrying trade, with their wagons and oxen, and most of 
them were very successful. They had many severe trials to pass through, and some 
ultimately failed; many, however, of those who passed safely through these ordeals 
purchased lands, giving as much as a thousand pounds or more for farms, which they 
bought in companies. 

933. Several of them clubbed together and got the title in common ?- -The title 
was transferred to some of themselves to hold it in trust for the rest of the purchasers. 
This was done because they felt their own weakness after the experience they had 
gained, and they wished to protect themselves against it. They are very fond of going 
on trading trips, and they usually felt so sure of success as to be willing to mortgage 
their Jands; and in case of failure they were ruined. It was to protect themselves 
against their weakness in this respect that they determined that their lands should! be 
held by trustees. 

934. When the Swazies settled near Maritzburg, was any one appointed trustee P— 
Yes; the first trustees were the Chairman of the Wesleyan Missions in Natal; Dr. 
Mann, the Superintendent of Education; and myself. The Surveyor-General, Dr. 
Sutherland is now in the place of Dr. Mann. 
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935. When there is a vacancy, do the trustees provide for that ?—The election is 
by the owners of allotments. Each man has an allotment in proportion to the amount, 
of money he contributed towards the purchase of the farm. 

936. How was the right of a man to an allotment secured ?——He has his title deed 
or transfer for his sub-division. There is a flourishing little village there now 

937. Was the ground alienable, and could the owner sell it if he liked P—Yes. 

938. Have Europeans made their way into the farm ?—Yes; a very few, however, 

939. Do any live among them ?—Yes, one or two; but ultimately the location will, 
I believe, be occupied by whites, and the natives will, for the most part, go. 

940. Have any of them sold their lots ?—Yes, some have ; but I think mortgaging 
will give the land into the hands of Eypropeans. 

941. Are the plots valuable P—No. 

942. Does the system work to advantage ?—Yes, I think so, and will work to 
advantage ; for, although most of the natives will ultimately go away from the location, 
still the greater Pepaeee of them will purchase land elsewhere, and all will have 
received a good deal of practical education. Many of those who were the original. 

roprietors have made money by trading, and have gone out and purchased or hired 
fand elsewhere. 

943. Always combining and appointing trustees P—Yes, most of them, I think, 
have, where the purchase has been considerable. 

944. Are these lands they purchase surveyed and marked off?—Yes; they are 
farms already surveyed; and the purchasers propose to have each sub-division surveyed. 

945. Were the expenses of surveying the sub-divisions in Allison’s location con- 
siderable ?—Seventy-four were, I think, something like twenty-eight shillings, on an 
average. 

"946. The Government never stepped in to make the cost of survey less —There is 
a Government tariff, by which surveyors are bound. 

947. Has any plan suggested itself to your mind by which the survey expenses 
could be reduced to a minimum ?—No; I don’t think the cost of survey affects the 
question very much. 

948. In India there is an inexpensive way of surveying by men who are not 
actually surveyors, but who belong to the engineering department; has nothing of that 
kind been attempted in Natal for the benefit of native land-holders ?—The natives now 
see the advantage and importance of having the boundaries of lands they purchase 
accurate ; they pay large sums of money for their land, and some of them have put up 
houses worth up to £900; and if men not thoroughly skilled in surveying were 
employed, it would cause great difficulties, and the ultimate loss might be greater. 

949. Is it not the case sometimes that the cost of survey is much out of proportion 
to the value of the property surveyed ?— Yes, where the lots are isolated and small. 

950. Could not Government meet the case of men who cannot afford to pay the 
thirty shillings for surveying by alloting a small piece of ground to these people on 
quitrent ?—The success of such a plan would depend on the man’s appreciation of the 
value of the land; if you give him a piece of land before he has grasped the idea of 
property in land, he will not value it, and it will most likely soon find its way into 
other hands. 

951. With regard to that first piece of land bought by the Swazies, did they ever 
establish any rule among themselves for the occupation of the land, so as not to 
interfere with each others riglits >—They found little necessity for that until nearly 
twenty years after they had settled; then it was in respect of the commonage land that 
an appeal was made to the trustees. The trustees met the people; the whole matter 
was discussed, and regulations agreed upon ; they agreed also to the necessity for local 
taxation for local purposes. 

952. That was an arrangement among themselves ?—Yes, upon discussion and 
recommendations made at the meeting of proprietors with the trustees. 

953. By these regulations, do they enforce a municipal government among them- 
selves P—A number of them were elected as a committee to assist the trustees. The 
trustees had not the power to enforce their rules or orders by fines, and could not enforce 
the rights which the trust deed gives them. Soit is proposed to ask for a law to confer 
municipal powers upon the inhabitants sufficient to enforce sanitary and other 
regulations. 

954. Are the occupants principally natives ?--- Yes. 

955. Do you think they are capable of some sort of municipal government ?--- Yes, 
I think so. 

956. Are they heathen or Christians ?—Christians, chiefly. 

957. Do you think that system could be extended to the Kafirs P—Undoubtedly. 

958. In this case we have been speaking of, the people had branched off from their 
tribe, and bought land in the names of trustees ?—Yes. 


MINUTES OF EVIDENCE. 59 


959. Was their object to get rid of native laws or to accumulate wealth P— 
Revolution drove them from their tribe; accident brought them to Natal, and the 
teaching of their missionary, who was expelled with them, led them to see the value of 
property in land. 7 
| 960. .The moment the tribal connection is broken into there is a desire on the part 

of individual members to take to trading or other mdustrious pursuits —In the instance 
J allude to this has happened, under instruction and guidance. 

961. When any of these people branch off from the station and buy lands, they 
have their titles vested in trustees, and then have sub-divisions surveyed, and titles 
_ given to individual members ?---That is what I say is the object of their-trust. I am 
watching the development of this scheme with great interest. 
| 962. Could not Government, where it found a number of natives located within a 
certain area, graft upon their native customs this system which you have mentioned ?— 
Tt is of no use trying to graft institutions on native populations who are not fitted to 
receive them. These Amaswazie, and, perhaps, the occupants of one or two American 
mission stations, are an exception to the rule, and they form a very small proportion 
indeed to the whole population. 

963. Suppose you granted individual titles to natives on a location, and the land 
were divided in plots, would you limit the titles to natives, or would you invite white 
people to come in and take up grants ?—I see no chance at present, or for some time to 
come, of any fusion between the populations, and I do not believe that such a mixed 
occupation would su 

964. What would become of the native if ejected >—He would become a vagrant 
and a danger to the country. 

965. Then, where there is individual tenure granted in locations, you think it 
should be restricted to the natives ?---I should not be inclined to touch the locations 
with the view of giving individual titles to land until the natives have become fitted for 
it. When fitted for it, by all means grant it; but in giving it you will practically tell 
them that you can no longer keep them afloat; that they must stand or fall by their 
own exertions; and that, if they cannot keep pace with the white man in the race of 
life, they must fall. I think, however, that it is cruel to force these men to adopt 
prematurely a civilized mode of living and acting, which, when they have adopted by 

compulsion, will inevitably cause their destruction. 

966. Is there any difference of tenure among the tribes you are acquainted with ?--- 
Not that I know of. 

967. Do you not think if a tract of territory were selected and surveyed on the 
system adopted at Edendale, and natives were invited to become purchasers, that the 
an oe be a good one ?—It may be attempted successfully, where the conditions 
favour it. 

968 Would you invite Europeans as well ?---If you want to make a native village, 
there is no use in inviting Europeans. 

969. Where natives are invited, wculd you impose any condition as to the right of 
alienating pro rty, or as to the necessity of personal occupation ?---A native village, 
_pure and simple, where titles to allotments are given, seems to me to be the first stage; 
a village where both races are intermixed is the second. During the first I think 
- yestrictions on alienation to whites should be made; during the second such restrictions 
should, I suppose, be removed; but there will be a long interval between the stages. 
~ The object must, of course, be to get the natives sufficiently advanced to hold their own 
with their white fellow-subjects in whatever capacity they may aim at filling, whether 
of independent citizens or servants. Personal occupation in the first stage would, I 
imagine, have to be a condition. 

970. What was the extent of the land held by the natives at Mdendale ?---The 
erven were about three-quarters of an acre each, but there were arable lands of varying 


971. Would it not be well if Government encouraged natives who had broken away 
from their tribes to get land on lease by paying certain rental ?---If Government has the 
land, certainly. 

972. If there is land, would you encourage such a system ?---Certainly, and allow 
the leases to be converted intu freehold grants. 

973. What occupation under the lease would you fix; would it be short or long ? 
ae would have to be considered ; the period of occupation, should, I think, not be 
too short. 

974. Would you not introduce increased periods for those who occupy small plots 
of ground ?---It might be advisable, but all the phases of the subject would have to be 
carefully looked into. 

975. In Natal, magistrates are special courts to determine all rights to tribal land, 
and do decide them, and that works well; would you encourage the establishment of 
such courts here, if they don’t already exist ?---Yes. 
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976. Is there a special Act provided ?---The position and authority of the magis- 
trates were, I think, based originally on the Royal Instructions of 1848. 

977. Have there been many disputes settled by magistrates ?---I imagine disputes 
of this kind frequently arise, and call for magisterial interference. 

978. Do you think where there is tribal occupation it is wise to appoint a special 
court to convert tribal land into separate holdings, or do you think a court would be a 
very inconvenient way of dealing with such questions ?---I think that whenever such 
conversion is made some special authority, not necessarily a court, will be necessary ; but 
I know of no tribe in which it could be expected to succeed, if such an attempt were 
made, for some time to come. 

979. Have you looked into the system of land courts in New Zealand recognized 
by statute ?---No. 

980. Mr. W. E. Stanford.| Have those natives prospered who purchased farms 
from white men ?---I think so. 

981. The principle that the chief holds the land in trust for the men has been 
adopted in the locations of which you spoke ?---The trustees hold the position of the 
chief in that respect, and are bound to act in terms of the Letters Patent by which 
they are appointed. 

982. So that now all land disputes, instead of being referred to the chief, go to the 
magistrate and the trustees ?--- Yes. 

983. Would you recommend granting individual titles if the natives had no desire 
for them ?---No; it would be an unvalued and useless gift. 


984. In some parts of Tembuland and Emigrant Tembuland farms have been 
granted in some instances to Kafirs, and the people have done very well, and have 
prospered in every way individually ?---I see no difference between that state of things 
and the process that is taking place in Natal. _ Where natives are fitted for advance- 
ment, give them every means of advancing. There are, I believe, now in the banks of 
Natal several thousand pounds, lodged by natives who are anxious to purchase land. 
But this number is very small in proportion to the general population, and there is a 
danger in too sanguine minds to take it for granted that, because ten or fifty men are 
capable of appreciating a thing, therefore the fifty thousand others are. 

985. Hon. 7. Upington.| In your opinion the great obstacle to the individual 
tenure system is the want of appreciation on the part of natives of the value of their 
land ?---Yes ; of personal property in land. 

986. Do you not think the influence of the chief has got something to do with 
this ?---No, I don’t. I think the notion that land is not a valuable personal property 
is an idea that they receive with their mother’s milk, and is very difficult to get rid 
of. 

987. So that even with the growth of education it would be a difficult thing to 
eradicate ?---Yes ; but it has been eradicated by education and by trading in Natal. 

988. Do you not think that if it were brought home to the mind of a native that 
he could acquire a piece of land, his right to which would not be interfered with by the 
headman, that he would be encouraged to get hold of that piece of land and hold it ? 
---One would suppose that he would, but practically it is not so. I believe where 
individual titles have been given out in locations, even here, where the land is near this 
town and valuable, and the grantees have been in contact with civilization for more 
than forty years, they have not been taken up. 


989. If the matter were brought prominently before them, and the question of 
expenses did not present itself, don’t you think they may be induced to adopt the 
system of individual tenure ?---I think that if they really adopted the idea of the value 
of individual property in land they would not be deterred by the question of expenses. 
The absence of this idea, or its great weakness, makes them indifferent to it. They are 
a clever people, and argue well on most subjects, but they don’t appreciate personal 
property in land as one would wish them to. 

990. I believe in Natal the natives differ very much in their mode of dealing with 
land ?---As regards the tribal land, they are much alike. 

991. The chieftainship 1s not very strong in Natal ?---It is strong in one way, and 
not in another. We have found it very easy to destroy the power of the chief in the 
way of governing, but we never can eradicate his power of doing mischief, when the 
people are inclined to go with him, as, indeed, is the case with all men of influence 
anywhere. 

992. But still you have no such great chiefs in Natal as we have here, such men, 
for instance, as Kreliand N’Gangalezwi P—No; our most considerable chief in Natal 
would not be able to raise more than five thousand men. 


993. Of what tribe are Jantje’s people who accompanied the British troops into 
Zulujand during the late war >—They are of Zulu origin, resident in Natal. 
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994. How do they hold their lands?—One section of them is on a location, but 
Jantje himself is living on a private farm or Government land, I am not sure which, 
and probably pays rent. 

995. Have many descendants of Moshesh’s people gone into Natal?—Very few 
indeed. 

996. Have many of our Cape colonial natives settled there at all ?—I don’t think 
any of them have settled there. 

997. Would you say that this arises from the state of the law there, or from want 
of connection between the tribes P—I should say that the main object of oo colonial 
natives going there is to claim cattle or to seek for relatives, separated by Zulu ravages, 
or to see their friends; and that unless they started with some intention of changing 
their residence, they would not settle ; the journey, too, is long and diffcult. 


998. Can you say that it is because they dislike the laws that they do not go 
there ?—I remember with regard to the people of Moshesh that, when in 1868, it was 
contemplated to annex Basutoland to Natal, the main secret objection of the Basutos 
was the restrictions placed by the Natal laws upon the possession of firearms by 
natives. 

999. Mr. J. Ayliff.] Can you indicate, with anything like precision, the names of 
the tribes in Natal from which our Fingo people have come ?—They have the same tribal 
names there as they have here. 

1000. How do they hold their lands ?—In the way I have described. 

1001. Are they noticeable for being more docile than the other natives of Natal ?— 
I don’t think so. The Amahlubis are the only people we have had any trouble with 
and they were Langalibalele’s people. I think, without an exception, we have a section 
in Natal of each of the Fingo tribes here. 

1002. Is there no communication between the Fingoes of the colony and the tribes, 
from which they come ?—Very little indeed; it is a very long journey from here to 
Natal. 

1003. You don’t seem to encourage the system of giving individual titles to natives ? 
—I don’t wish to be considered as not wishing to encourage it. What I am afraid of 
is that if individual titles are given too soon it will result in depriving them of land 
altogether. 

1004. If there are instances of our natives here having taken up titles, would you not 
regard that as a germ of civilization ?—Certainly. 

1005. And would you not consider it so important that you would recommend 
Government to foster it ?— Yes. 

1006. I understand you to say that you don’t think the influence of the chief would 
be likely to be used in deterring people from taking up individual titles ?---That opinion 
was intended to apply to land other than that which he occupied with his tribe. 

1007. Would you qualify your opinion on that respect at all, if you were told that 
when it was announced that titles would be granted at the Mission Station of Emgwali, 
Sandilli, and a number of his councillors told the people not to take them up ?---I do 
not know the circumstances of the case sufficiently to say whether that fact would 
induce me to qualify my opinion ; it is, perhaps, quite possible that it might confirm it. 

1008. Do you think the system of Government letting land to common people 
is an encroachment upon the prerogative of the chiefs ?—Undoubtedly, where that 
land has been looked upon as tribal land. 

1009. Dr. Berry.| Is there not any service that the chief expects from his people in 
virtue of their holding land from him ?—I don’t think he expects any return for this. 

1010. Are they not bound to serve him in certain ways ?—I think not, in con- 
sideration of holding or oceupying land. 

1011. Nor to pay him anything j---No. 

1012. Don’t they contribute cattle sometimes to help him to get wives ?---In some 
tribes they contribute towards paying for the great wife; they also render him other 
services such as cultivating his pardens, building his kraals or his huts, but all these 
services are considered due to him as chief. In Zululand the young regiments do this 
work. 

1013. Have the natives no rights to water ; for instance if a man were to turn off 
the water of a stream and deprive the man below of his share, what remedy would the 
latter have ?---In a matter of that kind I think the injured man would complain to the 
chief, who would settle it according to his ideas of justice in the case. 


1014. And the same would hold good asto the construction of water-furrows ?--- Yes; 
I think I have only met with two cases where natives have constructed water-furrows 
without having been instructed at all by white people. These were places where the 
water has been led out for generations past, and I have never heard a dispute about 
them. 
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1015. I suppose you would think it the duty of Government to keep the natives 
on the land and to give them every encouragement to like it ?---Yes. 

1016, What course could be adopted to encourage the natives to adopt individual 
land tenure ?---I suppose the best way to encourage them, would be to improve their 


_ social condition by education; but as far as I have seen the es teaching which 


struggling contact with civilization gives a man, is the most effective. 
1017. Would not the breaking down of the power of the chiefs be one way.?---By 


. breaking down the power of the chiefs you do not change the condition or ideas of the 
_tribe ; you are more likely to establish a grievance. To govern the tribe you must put 


another chief over it, and the question is whether your nominee will really take the place 
of the other in the eyes of the people. The withdrawal and education of an individual 
member of the tribe away from the influence of his chief and people is another and a very 
different matter, and is, I think the right end to begin at. 

1018. Suppose yon take away from the chief his judicial, and executive functions, 
and give him certain official duties, at the same time too exercising control over him in 


~ his dealing with his people, would not that be wise ?---It would be wise if the people 
_ were satisfied. But 1 doubt the ability of the Government to destroy, except samaall 


the power of any chief, and to supply his place by an officer; it may be done by de. 
grees, but the attempt would defeat itself if done too quickly. 

1019. But the moment you can excite a desire on the part of the people to acquire 
wealth you break the power of the chief ?---Perhaps the desire to acquire wealth in the 
shape of property in land might tend in that direction. 

1020. If a man has sweats he likes to keep it, but if he is under a chief he is in 
fear of losing it ?---He does not think so as arule; you must first make him think 


so. 
1021. If the native exchanged his wealth for land, would not that tend to break 


--the power of the chief ?---If you could appropriate a tract of country not subject to any 


chief, nor occupied by any tribe, and give therein village and agricultural allotments 
with common grazing rights over defined areas, to natives who have learnt or may by 
degrees learn to value individual property in land, you might attract many of the more 


- advanced and thinking natives from their tribal condition, and prepare them for even 


further advancement; but those settlements should be under civilized administration 
and should be governed by an adaptation or mixture of our and their laws to suit ther 


| condition. 


1022. Would it not be better to give those people lease-hold tenure ?---Perhaps it 
might as a beginning. 
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1023. Sir J. D. Barry.| Have you any remarks to make on the subject of land 
tenure before we pass away from it?—No, I think not. When I become mor 
acquainted with the circumstances of the country here, and I feel that I am able to 
make additional remaks, I may do so in writing. 

1024. You say that one of the evils in connection with granting titles to natives, 
is that Europeans would almost immediately become owners of plots so alloted -- 
‘Yes. 

1025. That is because natives are improvident, soon get into debt, and forfeit their 
land ?—It is only where they have learned by experience that they see the danger they 
run in mortgaging their lots. 

1026. Don’t you think also that the surveying expenses are to the natives an im- 
portant item, and make them hesitate in taking up titles P—My idea is, that if a native 
really felt the value of land, the expense of survey would be no barrier to his acquiring 
it; the great object is to create in him a desire to purchase. 

1027. And you would guard against Kkuropeans stepping in ?—Yes at first. Pro- 
bably a system of leasing might sufficiently guard against this. 

1028. Would that sort of leasing be made to fit in with the native system of o¢cu- 
pation. They don’t like being told off to occupy certain pots but like to choose their 
own ground, and if they become attached to it then they like to remain P---They like to | 
occupy ground that is useful, and if a survey is made of the ground, and the survey 
cuts into ground that is useless, the value of the land may not be such as to induce 
them to settle upon it. 
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1029. Suppose you eppomted a Government officer to survey the land, but not 
to mark off the plots until there were occupants for them, and then to charge a small - 
rate. It would be better would it not to have a small rate than to allow the native to’ 
have the ground for nothing ?--If you could get the natives to pay for land, that 
would be 2 sign of course that they value it; but your difficulty is to get them to value: 
it. | 

1080. Do you know anything of the Indian system of appointing surveyors to mark 
off plots of land, which the natives will be allowed to occupy, and have titles given 
them, if they perform the duties of occupation ?---I have heard of it, and approve of it, 
because, as | understand it, the marking off coincides with the actual occupation of the 

tee. 

1081. Would not a system of that kind be better than that of the hut-tax, which 18 
rather fitted for some primitive condition ?---I think that the hut-tax is a good foundation 
for a revenue; in Natal it produces £60,000 a year; it is besides a tax on polygamists, 
because if a man has 20 wives he has 20 huts, and pays a tax on each. 

1032. Still if a man has a large family, he is a wealthy man and he may pay less 
in proportion to his wealth than the man who has only one hut ?---You can’t adjust a. 
tax of that sort as fairly as you might wish to do perhaps, and the man who only has 
one wife may be richer than the other who has twenty, and may with his ploughs use 
more land. | 

1033. Suppose the ground were rated according to its real value to the natives, and 
you taxed each owner in ortion to the benefit he derived from it, would that not 
be better than a system which imposes the same rate all round, and where the tax is 
not in proportion to the benefit derived from occupation; and don’t you think that 
we could pass away from the hut-tax to some scheme of occupaticn, as I have sug- 

?---The rate is uniform only as far as the Government is concerned; it is the 
native himself who by his practices makes the tax fall heavier or lighter upon him than 
upon his neighbour. I do not think your proposal would benefit the revenue or answer 
the purpose you have in view. Kent for land should, I think, be a separate matter. 

' 1034. But then revenue is a secondary consideration, the great object being to get 
the natives under our control, and to govern them justly p...Ves, perhaps so. 

1035. Do you think it better to abandon altogether the system of commonage 
tenure, or are you in favour of retaining it?---I think you mnst retain it; if you follow 
out a system of small allotments you must have commonage. 

1036. You think that it is better then a system of dividing the land, and letting 
each person have his own grazing land ?--- You have not the land, and so it is idle to 
speculate on that system. 

1°37. A system of small lots and commonage attached is in accordance with what 
is zone throughout the world ?---I think so, the necessities of populations imposed it 
everywhere. 

1038. Hon. Mr. 7. Upington.| In Governor Scott’s time, I believe, there was a 
proposal made in Natal to grant reserves of land to the tribes, and to vest the title in 
trustees. Was there any objection taken to that proposal?---It was made by the 
Governor, but objection was taken to it by the Legislative Council; not, I think, to 
the principle, but to the form or details of the proposal. 

1039. eee you any recollection of the reason for their objection ?---They thought, 
if I remember rightly, that individual trustees, not being members of the Government, 
would form an inconvenient element. It was ultimately settled by making the Governor 
and Executive Council trustees. 

1040. Have they forfeiture for rebellion in Natal ?---Yes; According to native 
law. 

1041. Has the principle of forfeiture ever been carried out ?---We have only had 
one instance, and the right of occupation was forfeited. 

1042. Then one of the objections that the Legislative Council had to this system 
might have been this: that if land were granted to trustees they could not enforce 
forfeiture in case of rebellion ?---I don’t think that entered into their objection. 

1043. Their objection was to the general principle ?---Yes; of persons outside the 
Government, and I think native chiefs themselves, being trustees of such large areas of 
land. 

1044. Mr. J. Ayliff.| Can you tell us how many locations or settlements of natives 
there are in the colony of Natal ?---There are, I think, about from (40) forty under 
the trust which I have described, varying in extent from 8,000 to 265,000 acres. 
There are also deeds of trust to missionary bodies, in all of which the Secretary for 
Native Affairs, is associated with the chief officers of the Mission Societies. The land 
provision made for natives by the Natal Government, would probably be 2,000,000 acres. 

1045. What do you suppose is the average number of the population in each loca- 
tion ?---The size of the location is determined by the character of the country. We were 
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obliged in selecting districts to avoid interference as much as possible with property 
already here and there are wider areas of rough country in one part than in another 
of these locations. I can’t remember the amount of population in each; but, assuming 
the native population to be 450,000, the provision in land made for them would give 
the very large average of 144 to the square mile, including all the uninhabitable portions 
of it, which are considerable. 


1046. And except in the case of Edendale and two or three other Mission Stations, 
you referred to, the tenure of land is on the principle that you have described as being 
in this Native trust ?---Yes: but I must not omit to mention, besides, the farms and 
pieces of land which natives have hired or purchased from white people. 


1047. Has it been the policy of Government to encourage anything like a desire 
among natives to have land upon individual title ?---That has always been the policy 
of Government as far as it could go; at this moment large quanties of Crown Land are 
being thrown into the market ; it is occupied by natives in many cases, and’ the Govern- 
ment is trying to induce them to compete for it at the public sales, and in many cases 
they will complete and probably purchase. 


1048. Sir J. D. Barry.| You have already stated what the system is of general 
Government among natives; can you shortly tell us again ?---The government is 
administered by the chief, who acts in all important cases with the advice of his 
councillors. 

1049. Do they exercise control over him directly or otherwise ?---Yes; I think they 
do directly. 

1050. Can he act contrary to their wishes if he likes ?---Theoretically, I suppose he 
could, because he is considered supreme; but I doubt if many would attempt 1t unless 
they had standing armies at their back, as the Zulu kings have had. 

1051. It would be dangerous for him to go contrary to public opinion ?--- Well he 
would deprive himself of any power to enforce his own will. 

1052. Do native laws and customs recognize any sort of village government ?--- 
Every kraal is a village and has its own system of government; the head of the kraal 
represents the chief in that kraal. It is a sort of patriarchal system. 

1053. Before the chiefs act do they ascertain the opinion of the councillors ?---They 
do as a rule in important matters. 

1054. Would the chief hazard his position if he acted contrary to the opinion of the 
councillors ?---Certainly he would ; for as I said before he would deprive himself of the 
power of carrying out his views. . 

1055. Do disturbances sometimes take place where the chief has disregarded the 
opinion of the councillors ?---Very rarely, I think. 

1056. Can you state whether a disturbance has taken place in consequence of a 
great chief having set aside the opinion of his councillors ?---I don’t remember any 
instance at this moment, but I should say without giving an instance, that disturbance 
must ultimately follow persistent disregard of the opinions of the leading men of the 
tribe. 

1057. Suppose there was a complete revolution, would a chief be appointed in con- 
nection with the previous one, or would they select one wholly unconnected with him? 
---That would mean civil war between the chief and a member of his family ; if one or 
the other should not be annihilated in the struggle, the probabilities are that the tribe 
would be divided under the independent heads of the same family. I have never, as 
far as I can remember, heard of a case of revolution in which the chicftainship has gone 
out of the chief’s family. When Chaka, the Zulu king, wasa ssassinated in 1828, lis 
brother, Dingaan, was made king in his place. 

1058. Do you know of any dispute among petty chiefs which has ended in the 
supplanting of one of them ¥---Disputes between subordinate chiefs arc frequent enough; 
but in such cases the Supreme Chief would interpose his authority. 

1059. Are you aware of any sort of municipal government carried out amongst 
the people according to native custom ?---I should say that their mode of Government 
is based upon principles very like those of municipal government. 

1060. Public opinion is expressed, dlrenageh not in the form of elections ?--- 
Yes. 

1061. At their meeting of councillors can any one, connected with the tribe, get up 
and speak ?---Yes; and it is a very convenient way of allowing public opinion to express 
itself. 

1062. Have they sanitary arangements among themselves in their kraals ?—Yes; 
in a primitive way, but they are very particular about the matter. 

1063. Are grazing nghts announced publicly ?---I think not beyond any announce- 
oo which the head of a kraal may alos to make about it to the people of his 

aal. 
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1064. Is there any sort of system of education known among these native villages ? 
—I think not. 

1065. Do the inhabitants of the village make any contribution to the headman ? 
---Their labour is contributed in the way of building kraals, or in other ways connected 
with the necessities of the establishment; but their wants are very few in that 
respect. 

: 1066. That is public work then; is it done at stated periods ?---Every year the 
fences require renewing, and the labour of the men of the kraal is put in requisition for 
such needs. 

1067. Is there any feast of first fruits?---There is among the more northern 
tribes. 

1068. At that ceremony are contributions made to the chief, as some form of 
recognition of his rank ?---The dance itself is a recognition of his rank; but there are 
no contributions as part of the recognition orceremony. It is common when natives 
wish to describe the high rank, or pure descent of a chief, to hear them say that he is 
entitled to hold a dance of the first fruits. 

1069. Who finds the feast ?---The chief. 

1070. Is there no sort of return made to the chief, for unless he gets some revenue 
from other sources one would expect contributions to be made to him at the feast ?---A 
Aulu king has many sources of revenue; the chief are fines, confiscations, contributions 
of cattle and girls demanded on his behalf, fees, and voluntary contributions. 

1071. Wasthe idea of the hut-tax suggested by anything which exists among the 
natives ?---No; it was an idea of mine; first it was seven shillings, but it has since been 
increased to fourteen shillings. , 

1072. And also for the purpose, was it not, of putting down polygamy ?---It seemed 
the most convenient mode of @illesene revenue, and possessed an additional advantage 
of bearing upon polygamy. 

1073. Have the people paid the tax ?--- Yes. 

1074. Has it had no perceptible check on polygamy ?---It is impossible to say ; it 
may have had an influence, but [ doubt its having had much. 

1075. I think you stated the other day that by getting the consent of the woman 
before marriage, and by fixing the amount of the ukulobola, a check was placed upon 
polygamy ?---That is to say, it has had the effect of bringing wives within the means of 
young men; I think the statistics of Natal show that. 

1076. In what form were these statistics obtained ?---Hach marriage is registered 
with the number of the marriage, 7.c., whether it is the first or second, and soon. I shall 
furnish the Commission with a return of these registrations for the last eleven years; it 
is unfortunate for the sake of comparison that these years are those only during which 
the check which I have described has been in foroe; but I think that the return shows 
that first marriages have increased in a greater proportion than others. 

1077. The result of that really, then, has been to increase the hut-tax ?---It has 
increased the number of families, and it has, of course, increased the hut-tax. 

1078. The increase of marriages among young men must have increased the 
number of those who have a voice in the management of local matters ?---It must 
necessarily do so, because when a man is married he becomes the head of a family, and 
has a right to his say in village matters. 

1079. It has then distributed more power among the people than before, and 
has, to some extent, I suppose, broken the patriarchal system ?---I don’t know that 
it would necessarily have that effect; the increase of families would scarcely, perhaps, 
diminish the power of their patriarchal head, although it must distribute power more 
among the people. 

1080. By increasing the power of the people don’t you increase the controlling 
influence over the chief ?---I am not sure that in distributing the power among more 
people that you increase it, except in the sense that more exponents of public opinion 
are created. 

1081. I take it that whatever be the virtue of this system of government by 


chieftainship, it is desirable to encroach upon it ?---It has many evils as well as many 


advantages ; but the danger of encroaching upon the position of the chief seems to me 
to consist in the fact that you cannot get a full substitute for him. 

1082. But the magistrate is a substitute because he performs judicial functions ?--- 
Yes; as far as judicial functions are concerned; but the feeling towards a chief is 
totally different to that with which they regard a magistrate, though he may acquire 
something like it, if he be judicious, and the population he manages is a collection of 
people from different tribes who don’t live in tribal connection. 

1083. You have said that the voice of the people has some weight; if that be so 
don’t you think that the real substitute for a chief is some form of local government, 
based to some extent upon what we find among them ?---Yes; I think that eventually 
some such development may be found very useful 


T 
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1084. Seemg, forinstance, in the case of the Amaswazies at Edendale, that they have 
developed a desire fora municipal form of government, might not a system of the 
same sort be extended to the majority of native villages ?---I think that such an 
attempt would fail with organized tribes and their present condition. In the case of 
the Amaswazi you must remember that they were removed entirely from their tribe, 
and found themselves under circumstances which made it necessary for them to establish 
something that would suit their condition. They had the advantage also of a very in- 
telligent and painstaking pastor in the Rev. Mr. Allison. 

1085. Yet they were natives, and were not civilized natives, when they came to 
Kdendale, and they have set up some form of municipal government ?---Yes; but they 
were under guidance of a special character, and it took them many years before they 
could realise what was necessary. | 

1086. Would you recommend as a substitute for the chief’s power the appointment 
of magistrates, who would be guided by rules based upon European systems ?--- 
I certainly would recommend the appointment of magistrates, but I think 
they would require rules based as far os possible on both systems; they should take 
into account our civilized ideas, but in such a way as not unnecessarily to offend the 
prejudices of the natives. 

1087. Would you recommend that the natives should be consulted in some form 
before framing the rules?---I do not know that they need be consulted, although it 
would be well if they could be. I imagine that the condition of the natives referred 
to, is such that they would accept without question the rules laid down by the Govern- 
ment, provided they were such as commended themselves to their sense of right, and 
embraced, as far as possible, principles which they themselves recognized in the manage- 
ment of their. own affairs. hae cians made afterwards in these rules should be care- 
fully explained before they are decided upon, and the objections of the natives, if any, 
considered and answered. 

1088. That you did as Secretary for Native Affairs P--- Yes, 

1089. What is the best means of ascertaining the views of the natives 9—The only 
practical means would be to call the chief and headmen together and state what you 
have to propose, and listen patiently to what they have to say ; answer them if you can, 
and reserve such points as you cannot for further consideration; but always let the 
people feel that their views have had your earnest consideration. 

1090. In Ceylon an Ordinance was passed to facilitate local government in village 
communities. The headmen’s division, or part thereof, was there brought into villages, 
or convenient groups of villages; public meetings of the inhabitants were called for 
the purpose of making rules, the government agent always presiding ; and at every such 
meeting, every male inhabitant above 21 years was entitled to vote for the election of 
the village committee. Do you see any reason why something similar to this should 
not be adopted among our natives ?—The principle of delegating to the local heads of 
the village the settlement of local matters is the same as that which already exists in 
tribal arrangements here, but the local matters are much less important here. There 
is no voting, of course; that would be an innovation. Otherwise, however, and exeept- 
ing too the circumstances which exist there and don’t exist here, the principle is acted 
upon in all tribes that I am acquainted with. 

1091. Do you think the natives would approve of any system of electing the head- 
men ?—E lection is contrary to their ideas; in the meantime would it not be advisable 
to take what you have got, and graft the practice of voting upon it when you can do 


1092. Suppose the native village could have the power of electing their chief P—It 
is necessary to discriminate between a chief and a headman. A chief in the view of the 
natives is born a chief, and succeeds according to ancient usage. Our ideas of the 
operation of the election principle is that it should be for a limited time; but to apply 
this to the position of native headmen would, I think, most certainly cause confusion 
and failure. Practically, however, in many cases the position of headman is attained 
by election, because by their conduct and reputation headmen draw men to them who 
prefer to live under them; but it is an election that lasts a whole life. 

1093. Would they like to have any voice in the matter of schools P—I should say 
that they would like to have a voice in everything. 

1094. Do you think such a power as is vested in divisional councils might be in- 
troduced among the Fingoes, for instance ?—Yes: if guided by magistrates. That is 
the power we want to get for the Amaswazi, as the present municipal law does not em- 
brace small communities, such as Edendale. | 

1095. Do you think anything would be gained by giving natives prizes for pro- 
gress, such as in building square houses; or that any good would come out 
of such a system of awards?—We have tried that in Natal, by granting ex- 
emption from the hut-tax in the case of those who lived in squaré houses; but they 


_ MINUTES OF EVIDENCE. 67 


built in many cases square things for houses that were not so good as the old Kafir 
huts. Where natives have bought land, they have built good houses, with glass win- 
dows, &c., and have fairly furnished them. 

1096 Are these men looked up to by the other natives P—Yes; I think they are; 
they are looked upon as men of intelligence. Another advantage of Mr. Allison’s 
training that I forgot to mention, was that he made tradesmen of many of the men; 
such as carpenters, bricklayers,&¢. You must, however, have thousands of Fingoes in 
the frontier districts who are as far advanced as those men at Edendale. 


1097. Have they anything like ogricultural shows in Natal for natives, where 
they could find out the market prices and value of their stock P—No ; there are many ob- 
jections to stock shows, as they tend, where there is disease among cattle, to spread it. 
The natives also thoroughly understand the fluctuations of prices for stock and corn, 
and take advantage of them. Many of them sell their produce on the public markets. 


1098. Don’t you think it would be a good thing if Government allowed the hut- 
tax to be paid in kind ?—That was permitted for several years at first in Natal, but the 
natives themselves found it more advantageous to make the money in other ways than 
annually to draw upon their stock, and now the payment is universally made in money. 
But in the event of their having to sell stock to provide themselves with the requisite 
amounts, they find it more advantageous to sell to traders. 

4099,.In Fiji, Sir Arthur Gordon has established the principle of paying in kind, 
and the cattle are sold at a fair, which is attended by the natives, who then learn to ap- 
preciate the value set upon stock by Europeans. They see that fair prices are given by 
competition and they avail themselves of the sale by selling their own property and 
getting the highest market price for it. Do you not think that such a system could be 
mtroduced into the dependencies ?—As far as I can judge I should think it is not ad- 
visable to introduce such a system. The natives themselves are very soon taught by 
the competition of traders what the value of their saleable property is, and they do not 
require the instruction or protection that such an institution is supposed to give; and 
there is this objection, that a fair affords opportunities and temptations to do a great 
deal of mischief. 

1100. Do the chiefs as a rule prohibit the sale of spirits P—It is prohibited by law 
in Natal, but the law is evaded by both seller and buyer to a very great extent. 

1101. Cetywayo told us that he prohibited the sale of spirits —Possibly he did; 
but I do not think he was a total abstainer himself. 

1102. What is the Natal law regarding the sale of wines and spirits P—Law No. 
22, 1878, enacts a penalty of £10 for the first offence, or three months’ imprisonment ; 
£15, or six months’ imprisonment, for the second offence; and £20, or nine months’ 
imprisonment, for the third or subsequent offence. But where buyer and seller com- 
bine to defeat the law, the enforcing of it becomes difficult, and occasionally only suc- 


al. 

1103. Is the law strictly enforced?—Yes; but it is not easy to get sufficient 
oof. 

1104. Is the system of informers encouraged P—A part of the fine goes to the 


er. 

1105. Has the law been of any service ?—Yes; I think so. 

1106. Before the law came into force did the chiefs prohibit the use of spirits P—I 
can’t say they did; but for many years after Natal was established you would scarcely 
have found a native in 5,000 who would spend half-a-crown on drink. The sale of 

irits was condemned by magistrates, and the chiefs themselves were opposed to it. 
habit of drinking, however, has increased very much during the last few years, 
notwithstanding the restriction. 

1107. In the first instance, if you had not imposed restriction would that have had 
a-good effect P—It would, I think, only have increased more rapidly. 

1108. Can you suggest a remedy P—No. 

1109. You look upon if as an evil f—There can be no doubt about that. It causes 
more breaches of the peace than anything else; and there are many other social evils 
which it creates. | 

1110. If the system of municipal government were given to villages would you 
not give the municipality the power of excluding spinits from the village P—Yes; if 
they would do so. I don’t know if there is a community that would do it, as far as I 
can judge of the state of the people. Eleven years ago I remember going through 
Terbuland, and saw signs of great demoralization at the traders’ stations. I bought a 
mule from some natives, and I heard them say they would go to the neighbouring 
canteen with the money, and they calculated how many days it would take them to 
drink the spirits it would buy before they went home. 
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Sir 7. Shepstone. 
‘Sept. 13, 1861. 


Sir 7. Shepstcne. 
Sept. 13, 1881. 


68 NATIVE LAWS AND CUSTOMS COMMISSION. 


1111. Is there any form of total abstinence among the natives ?—No form, I 
think, although there is a large number of natives who will have nothing to do with 
drink 


1112. Do women drink ?—If they come in contact with civilization many of them 
do, and it ruins them in every way. 

1113. Have the missionaries tried to check the evil ’—Very much indeed. I think 
it is one of their rules that members must not drink. j 

1114, Has that a good effect ?—I believe it has. 

1115. Are the people at a mission station better than the other natives ?—In some 
cases they are. In Natal there is a better class of men at the mission stations than you 
will as a rule find at those with independent tribes, because many among those at the 
latter stations have gone there for protection against accusations of one kind and another, 
and although most of them may be, and probably are, unfounded, their character is 
damaged. In Natal that does not apply. 

1116. Can you point to any section of natives in Natal which is best as to industry 
and social relations and habits P—I think more or less they are all anxious to get money; 
but I am unable to point to any particular section as notably superior to others in either 
of the respects you mention. 

1117. Which native community do you most approve of —I should point to 
Edendale, but it is a very small commuity. . 

1118. Are they polygamists ?—No; most of them are Christians. I am sorry to 
say, however, that some of them have not continued to act up to their profession. 

a Is the habit of drinking prevalent among them P—Yes; among a good many 
of them. 

1120. Are there missionaries there P—It 1s a mission station. 

1121. You would point to that community as bemg most advanced ?—Yes; and 
most healthily advanced. 

1122. And you would be pleased to see all the natives in Natal similarly advanced, 
notwithstanding the existence of some evils among them ?—Yes. 

1123. Does the principle of individual tenure obtain among all of them ?—Yes. 

1124. Mr. Stanford.| I understand you to say that in Natal native loca- 
tions, headmen are left to administer municipal government there, according to their 
customs ?—Yes. 

1125. Does this work well ?—Yes. 

1126. About how many huts are there in each kraal among Natal natives ?— 
Among common people about five or six. 

1127. Where there are these small kraals scattered about, do you think that muni- 
cipal government would answer P—The head of a kraal, whether large or small as re- 
gards the number of huts, is responsible for the inmates of his kraal; a collection of 
kraals, that is a number of small villages, is responsible to the headman of the locality, 
which may be defined by the contour of a valley or any other convenient demarcation. 
So that in fact the principle applies whatever the number of huts in a kraal may be. 

1128. On mission stations, where the kraals are closer together, you think they 
might receive municipal rights P—Practically they do; the missionary is looked upon 
as the head of the village, he assembles his people and they conform to his authority, 
and become a law to themselves in that way. | 

1129. The question of witchcraft is an important one in native government, is it 
not ?—Yes; with independent native tribes the witch doctor becomes a political engine 
in -the hands of the chief. Jor instance, if the chief fears a strong member of his tribe, 
it is only necessary for him to induce the witch-doctor to point him out publicly as 
guilty of witchcraft to accomplish his ruin. The simple accusation against him is con- 
sidered sufficient evidence; from being a great man, having plenty of property and 
many friends, he suddenly finds himself left alone, and with the people ready to kill 
him, who but shortly before would have gladly greeted him asa frend. The witch- 
doctor is the accuser ; he is supposed to be in communication with spirits, and the accu- 
sation is made with the effect t have said, without there being any other evidence to 
support it. 

This concluded the examination. 

Sir Theophilus Shepstone afterwards furnished the Commission eith the annexed papers, 
viz.: Registration of Statement of Natire Marriages in Natal, fron Nocember, 1869, to 
December, 1880 ; Return showing Land Provision for Natives «nr Natal; and various Deeds 
under which Landare secured to Natives in Trust, 
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LETTERS PATENT APPOINTING TRUST FOR NATIVE LANDS 
| IN NATAL. 


GOVERNMENT NOTICE,—No. 57, 1864. 


His Excellency the Lieutenant Governor direots the publication for general information of the 
gubjomed Letters Patent by Her Majesty dated the twenty seventh day of April, 1864. 


By His Excollency’s command, 


D. ERSKINE, 
Colonial Secretary. 


Colonial Office, Natal, 
June 27, 1864. 


em ee re ee 


Victoria by the grace of God, of the United Kingdom of Great Britain and Freland, Queen, Defender of 
the Futth :—T'o all to whom all these presents shall come, greeting / 


WHEREAS it is expetlient to provide for the disposal and management of certain Lands in Our 
Colony in Natal which are now or may hereafter be applicable to purposes connected with the 
support, advantage, or well being, of the Inhabitants of our said Colony, of African descent, herein- 
after called ‘‘ Natives,” and it may be convenient that such Lands, or some portions thereof, or 
some interest therein, should be vested in an incorporated Board of Trustees in order to such 
disposal and management as aforesaid. 


Now know ye that We of our special grace, certain knowledge and mere motion, have giver, 
granted and ordained, and by these presents for Us, our Heirs, and Successors do give, grant and 
ordain that the following persons, that is to say, the Officer for the time being Administcring the 
Government of our said Colony, and the Members for the time being of our Executive Council of 
our said Colony, and such other persons as may from time to time be appointed by Us, our Heirs, 
or Successors ne arrant under our or their Sign Manual and Signet (such appointments being in 
all cases revocable at our or their pleasure), be one body politic and corporate in deed ad in 
name by the name of the ‘‘ Natal Native Trust,” and by that name shall have perpetual succession, 
and shall have a common seal which may by them be selected and altored at their pleasure; and 
also by that name shall and may sue and be sued, plead and be impleaded in all Courts whether of 
Law or Equity as well in our United Kingdom of Great Britain und Ireland as in our Colonial 
Possessions. 


And We do hereby ordain and declare that the said Corporatidn may take and hold Lands 
within our said Colony of Natal, or any interest in such lands, and may grant, sell, lease, or other- 
wise dispose of the samo Lands in such wise as they shall deem fit, for the support, advantage, or 
well being of the said Natives, or for purposes connected therewith. 


And We do further ordain and declare that no meeting of the said Corporation shall be held 
unless summoned by the Officer for the time being administering the Government of Natal, and that 
the ssid Officer, or some member of the Corporation appointed by him m writing under his hand 
shall preside at every such mccting, and that no such meeting shall 1 aaa to business unless three 
members of the said Corporation at the least shall be present, and t all questions raised at any 
such mecting shall be decided by u majority of the votes of the members present thereat; provided 
that any meeting may be adjourned by the member of the Corporation Pieter: thereat, and that 
no rule, order, or resolution of the said Corporation shall take effect until it shall have been signed 
by the Officer Administering the Government in token of his assent thereto. 


Subject to the above provisions we do further declare and ordain that the said Corporation 
may at any meeting, or meetings thereof, make rules, orders, or resolutions, respecting the conduct 
of their business and tho appointment and removal of officers to carry on the same and respecting 
the functions of such officers, and ag 9 pias the acceptance, management, alienation or disposal of 
land and other property at any time belonging to them, and respecting all other matters pertaining 
to the right execution of their Trust. 


Provided always that We do reserve to ourselves, our heirs and successors full power and 
authority to alter or revoke these f ghonieti or any part of them, and through one of our principal 
Secretaries of State to digallow and cancel any rule, order, or resolution made by the said Cor- 
poration im virtue of the powers hereinbefore conferred upon them. 


In witness whereof We have caused these Our Letters to be made patent. 

Witness Ourself at Westminster the twenty-seventh day of April in tho twenty-seventh year 
of Our reign. : 

By warrant under the Queen’s Sign Manual, 


(Signed) C. ROMILLY. 
L. 
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DEED granting certain Lands to Umini and Tribe in Trust. 


THIS INDENTURE made this twenty-seventh day of May, in the year of our Lord one thousand 
eight hundred and fifty-eight, His Excellency John Scott, Esquire, Lieutenant Governor of the 
Colony of Natal, in the name and on behalf of Her Majesty Queen Victoria of the one part, and the 
Lord Bishop of Natal, the Secretary for Native Affairs, and the Chief of the tribe of Amatuli, of the 
other part—Witnesseth that the said John Scott, Lieutenant Governor of Natal, doth by these 
resents, nt, cede, and transfer unto the said Lord Bishop of Natal, the said Secre for 
Native Aduirs, and the said Chief of the tribe of Amatuli, and their successors, all, that, and those, 
that piece of land containing seven thousand nine hundred and seventy-seven acres one rood and 
eight perches, more or less, situate in the county of Durban within the colony of Natal, and 
bounded on the north by River Umzimbazi, east by Government reserve south by Government 
ground and west by mission prope and open ground (as will further appear by the diagram 
thoreof framed by the Surveyor and thereto annexed) To have and to hold the said hereinbefore 
described land unto the said Lord Bishop of Natal, the said Sccretary for Native Affairs, and the 
said Chief of the tribe of Amatuli, and their successors, to the uses, upon and for the trusts and 
purposes and subject to the powers, conditions and agreements hereinafter declared of and concern- 
ing the same. That is to say, upon trust that the said Lord Bishop of Natal, and the Secretary for 
Native Affairs, and the said Chief of the tribe of Amatuli and their successors, shall apply the 
yearly rents, profits and issues thereof, to and for the use of, benefit and advantage of the people of 
the said tribe as the said trustees shall deem most judicious and advisable and also upon trust to 
apportion the said land amongst the people of the said tribe, at such times, and to grant the same 
in freehold amongst the said tribe, subject to such conditions, restrictions and reservations, as the 
said Lord Bishop of Natal, the said Secretary for Native Affairs and the said Chief of the tribo of 
Amatuli and their successors, shall think fair and reasonable. Provided always and it is hereby 
agreed and declared by and between the said parties hereto that it shall and may be lawful for the 
said Lord Bishop of Natal, the said Secretary for Native Affairs, and the said Chief of the tribe of 
Amatuli and their successors, at any time or times to demise and lease the same lands or any part 
thereof tu any person or persons whomsoever, for any term of years not exceeding twenty-one 
years to take effect on possession and not by way of future interest at the best yearly rent that can 
be had or gotten for the samo and upon such other terms and conditions as the said Lord Bishop of 
Natal, the said Secretary for Native Affairs and the said Chief of the tribe of Amatuli, and their 
successors, shall think fair and reasonable. And if any disputes or difficulties shall at any time arise 
in relation to the said lands hereby granted or any part thereof, it shall be lawful for the said 
Lord Bishop of Natal, the said Secretary for Native Affairs, and the said Chief of the tribe of 
Amatuli, and their successors, if they shall think proper at their discretion to refer any such disputes 
or difficulties to arbitration in the usual manner, or otherwise to settle and adjust the same in such 
manner, in all respects as they shall think proper. And that it shall and may be lawful for the 
Governor of the colony for the time being, from time to time to call upon and require the said Lord 
Bishop of Natal, the said Secretary for Native Affairs, and the said Chief of the tribe of Amatuli, 
and their successors, to render an account of the trusts hereby created or of any monies received in 
virtue thereof—And to institute and maintain any actions or suits for the recovery of any money 
that shall appoar due on tho taking of said account, and for the compelling of the said Lord Bishop 
of Natal, tho said Secretary for Native Affairs, and the said Chief of the tribe of Amatuli, and their 
successors, or any of them, to render account of the trusts eee created and of any monies received 
in virtue thereof. Provided also and it is hereby agreed and declared by the said parties hereto that 
the receipts in writing of the said Lord Bishop of Natal, the said Secretary for Native Affairs, and 
the said Chief of the tribe of Amatuli, and their successors for the time being, acting in the execution 
of the trusts or powers of these presents for any monies payable to them, by virtue of these presents, 
shall effectually discharge the person or persons paying the same for all responsibility as to the 
misapplication or non-application thereof and from all obligation of seeing to the application 
thereof. Provided also and it is hereby agreed and declared by and between the said parties hereto 
that if the said trustees hereinbefore appointed or any or either of them, or any future trustee or 
trustees to be appointed as hereinafter is mentioned shall happen to die or shall depart from the 
colony or shall te desirous of oe discharged or shall decline or become incapable to act in the 
trusts or powers herein contained before the same shall be fully performed or otherwise satisfied, 
then and in every such case it shall be lawful for the Governor of the colony for the time being by 
any writing under his hand to substitute and appoint any other person or persons to be a trustee or 
trustees in lieu of the trustee or trustecs so dying, departing from this colony, desiring to be 
discharged, declining or become incapable to act as aforesaid. And that when any trustce or 
trustecs shall have been appointed as aforesaid all the said trust lands and any monies arising there- 
from which shall be then vested in the trustees or trustee for the time being of these presents shall 
with all convenient speed be ceded, transferred and paid so as effectually to vest the same in the 
continuing trustees and such new or other trustee or trustees or if there shall be no continuin 
trustee then in such new trustee or trustees only upon the same trusts as are hereinbefore decl 
concerning the same or such of the same trusts as shall be subsisting or capable of taking effect, and 
it is hereby agreed and declared that evcry such new trustee shall in ull things act and assist in the 
management and execution of the trusts and powers to which he shall be so appointed as effectually 
and with the same powers, authorities, exemptions, and discretion as if he had been originally by 
these presents nominated a trustee for the purposes aforesaid. Provided always and it is hereby 
& by and between the parties to these presents that if any disputes or difficulties should arise 
between the present or any hereafter to be appointed trustees the said differenco or dispute shall be 
determined and settled acvording to the opinion of the sree ees of the trustees done in pursuance of 
such determination or settlement of disputes or difference shall in all matters, acts, things, and deeds 
be as effectual and conclusive as if all the trustees had thercin concurred and agreed. Provided 
also and it is hereby agreed and declared by and between the said parties hereto that the said Lord 
Bishop of Natal, the said Secretary for Native Affairs, and the said Chief of the tribe of Amatuli, 
and their sucoessors shall be chargeable respectively only with so much money as they respectively 
shall actually receive by virtue of the trusts hereby in them reposed notwithstanding their respec- 
tively joining with any co-trustees or co-trustee in the signature of receipts, for the sake of 


73 


conformity and shall not be answerable or accountable for any loss or damage which may happen 
in the execution of any of the trusts or powers herein expressed, or in relation thereto, unless the 
same shall happen through their own wilful default respectively. And it is hereby further 

and declared that it shall be lawful for the said Lord Bishop of Natal, the said Secretary for Native 
Affairs, and the sail Chief of the tribe of Amatuli, and their successors out of the monies which 
shall come to their respective hands by virtue of these presents, to retain to and reimburse them- 
selves respectively and to allow to their co-trustees all such costs, charges, damages, and expenses, 
as they or any, or either of them may sustain or incur, in or about the oxecution of any of the 
trusts, or powers herein expressed or in relation thereto, provided however that the said Lord 
Bishop of Natal, the said Secretary for Native Affairs, and the said Chief of the tribe of Amatuli, 
and their successors, shall not be entitled to charge or receive any pay, or commission or fee, for or 
in respect of the trust thereby created or any act done by them therein. In witness whereof the 
said parties to these presents, have hereunto set their hands and seals the day and year first above 
written. 


Signed, sealed and delivered by the within named in the presence of 


(Sgd.) PHILIP ALLEN 

(Sgd.) P. SUTHERLAND 

(Sgd.) MASEZE  X his mark 
(Sgd.) NOULWA X his mark 
(Sgd.) MAKAWANE X his mark 


(Sg].) J. W. NATAL 
(Sgd.) T. SHEPSTONE 


(Sgd.) UMNINI X his mark 


DEED UNDER WHICH GRANTS HAVE BEEN MADE OF 
RESERVES FOR NATIVE OCCUPATION AROUND 
MISSION STATIONS. 


Wy HEREAS an Ordinance (No. 5, 1856) entituled ‘‘ An Ordinance to empower the Lieutenant 

Governor to make Grants of Land to the American Board of Commissioners for Foreign 
Missions, and to enable it to hold the same,” was passed by the Acting Lieutenant Governor of 
Natal, with the advice and consent of the Legislative Council, to enable the Lieutenant Governar 
to grant Land to Missionary Bodies, subject to such conditions as the Lieutenant Governor may 
see fit to impose: 


And whereas, pursuant to said Ordinance, a grant has been made under the hand of 
Esquire, Lieutenant Governor of the Colony of Natal, bearing 
date the day of 186 , of 
ecres of Land for the purposes of a Missionary Station to the 


And whereas application has been made for, and it is expedient that certain lands adjacent to 
said Station, and containing approximately acres, be the 
same more or less, should be granted to Trustees, in trust for natives, with the intent and object 
that the said lands may be occupied and inhabited by Natives, in order that the said 

may have a fixed population to labour among 
as missionaries, without let or hindrance, upon certain conditions hereby imposed, aud hereinafter 
set forth and declared : 


And whereas, for the execution and performance of said conditions, it is necessary that said 
lands should be vested in Trustces : 


Now, THEREFORE, sel to the powers vested in me under the said Ordinance, and to 
every other power enabling me in this behalf, I, JOHN SCOTT, Lieutenant Governor of the 
Colony of Natal, do herby grant, give, and transfer, unto the Honourable Theophilus Shepstone, 
Secretary for Native Affairs, or the person who, for the time being, shall be lawfully acting in that 
capacity, unto 


a certain piece or parcel of land, bounded on the North by 


on the South by , on the East by , and on 
the West by , Situate at » In the County 
of , and in the Colony of Natal, and known as : 
and containin be the same more or less, and 
without any lai for compensation, according to the diagram hereunto attached, in. trust for such 


Natives, as now are, or at any time hereafter may lawfully be, resident on the lands hereby granted, 
on the conditions, and subject to, the trusts and regulations hereinafter expressed of and concerning 
the same, on the condition of hereby excepting, and always reserving out of this grant unto the 
Colonial Government of Natal, all rivers, streams, waters, and wuter-courses, and all roads and 
thoroughfares now made or running over, or through, the premises hereby granted ; and also 
saving and reserving unto the suid Colonial Government, and unto any person or persons empowered 


K 
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in that behalf by the Colonial Secretary, for the time being, full and free power, right, and liberty, 
at all times, to enter upon and lay out, and make or cause to be laid out «nd made, any road or 
roads, water-course, or water-courses, into, through, and upon the premises hereby granted; and 
from the same to cut, dig, quarry, remove, and cart away wood, timber, trees, sand, earth, and 
stone, for the purpose of making, constructing, or repairing, any road, river, stream, water-course, 
bridge, or culvert, in and upon the said premises: provided always, that if, in the construction or 
repairing of any roads or water-course as aforesaid, any building erected upon such premises, or 
any part thereof, be required to be pulled down or taken away, reasonable compensation shall be 
made for the same by the Colonial Government. And further, always reserving out of this grant 
free liberty for all travellers to outspan upon the premises hereby granted, upon suitable situations, 
for any period not exceeding twenty-four hours, unless longer detained by any unavoidable cause. 


And on condition that the Natives now residing, or hereafter to reside, upon the said land 
hereby granted, shall be permitted to dwell thereon, and use the same for cultivation, and pasturage 
on the common, save as hereinafter excepted. Provided always, and it is hereby agreed, that no 
Native who is not, at the time of the execution of these presents, resident thercon, shall be allowed 
to reside or dwell on or upon, or inhabit any part of the lands hereby granted, unless with the 
consent in writing of a majority of the Trustees acting in the trusts of these presents. 


And on the further condition that it shall and may be lawful for the Lieutenant Governor, upon 
the application of the Trustees, or the majority of them, to allot and transfer to any of the Natives 
resident at any time on the laud hereby granted, such portions thereof as to the Lieutenant 
Governor nay seem fit, and at such price as he may think fair and equitable, subject to such 
conditions as the Lieutenant Governor may impose in such Deed of Transfer. Provided always, 
that any money, or purchase price, as may he received on any such transfer, shall be paid to the 
Trustees, to be expended on the improvement or amelioration of the lands hereby granted, cither 
to the construction of roads, erection of houses, or such other purposes as to the Trustees shall 
seem {fit and proper. And on the further condition that it shall and may be lawful for the 
Lieutenant Governor at any time, upon the application of the Trustees, or a majority of them, to 
order, or cause to be removed, any Native at present residing, or at any time hereafter lawfully 
resident upon the lands hereby granted, save and except such natives as may have had _ portions of 
land allotted and transferred to them, pursuant to the powers herein contained. 


And it shall be lawful for the Trustees to demand and receive such rent as they may determine 
upon, and as the natives who may hereafter wish to live on said lands shall agree to pay, and 
to demand and receive compensation in money, by way of license or otherwise, for the cutting or 
removing of wood or trees, and for the digging or removing of minerals, or other natural products 
of, upon, or from the land, whose sale or removal would not be injurious to the natives Vawfully 
occupying theland. Provided, however, that after defraying the expenses of carrying out this trust, 
and after the improvements and ameliorations before mentioned should any be neccessary on the 
lands which produced the money, have been completed, the Trustees are empowered, with the consent 
of the Lieutenant Governor for the time being, to expend such monies in ameliorating the condition of 
the Reserves held around the Mission Stations of the 
by the same Trustees, or in the building and maintenance of School Houses and such Reserves, or 
upon the Glebe Lands included therein. 


And upon the further condition thatit shall and may be lawful for the Lieutenant Governor, by any 
instrument in writing, when and so soon as the office of Secretary for Native Affairs may be 
abolished or determined, and when and as soon as the 
to substitute and appoint any other person or persons to be a Trustee, or Trustees, in the place or 
stead of the Trustee, or Trustees, hereby appointed, and whose office has been abolished, and has 
ceased and determined, or whose office is not filled up and held by a person resident in Natal. 


And every such Trustee and Trustees, to be substituted and appointed as aforesaid, shall have 
the same and the like powers and authorities as the Trustecs by these presents appointed, and may 
do and execute all acts, deeds, and things to be by them executed and performed; and upon their 
appointment and nomination being registered in the Register of Deeds office, the lands hereby 
granted, or such portions of them as may not have been alienated, shall thereupon become 
vested in them, either conjointly with the old Trustees, or to the exclusion of them, as the case may 
be; and any Trustee, or stees, ceasing to be a Trustee, or Trustees, as aforesaid, shall, upon 
such registration, cease to have any power or authority over the lands hereby granted, or power 
or right tointerfere in any of the trusts hereby created. 


And upon the further condition that it shall and may be lawful for the Lieutenant Governor, 
at his own discretion, from time to time, and at all times, such one or more Trustecs as to him 
may appear necessary, in addition to the Trustees hereby nominated, to nominate and appoint, 
by any instrument or instruments, in writing; and the Trustee, or Trustecs, to be nominated and 
appointed pursuant to this power in this condition given, to remove, and by any instrument or 
instruments in writing to substitute and appoint any other person or persons to be a Trustee, or 
Trustees, in the place and stead of the Trustee, or Trustees, so to be removed; and every Trustee 
and Trustees, to be nominated and appointed, and any Trustee, and Trustees, to be substituted and 
appointed under this present condition, shall have the same and the like powers and authorities 
as the Trustees by these presents in the preceding condition appointed, and shall do and execute all 
and the same acts, deeds, and things, as are to be by the said Trustees executed und performed in 
the same and as ample a manner as if they were by these presents nominated and appointed ; and 
upon their appointment and nomination being registered in the Register of Deeds office, the lands 
hereby granted, or such portions of them as may not have been alienated, shall thereupon become 
vested in them conjointly with the old Trustecs, as the case may be; und any Trustee, or Trustees, 
removed pursuant to the power in this condition contained, shall, upon such registration, cease to 
have any power or authority over the lands hereby granted, or pone or right to interfere in any of 
trusts hereby created, und also all acts, deeds, and things, done by the majority of the Trustees, for 
the time being acting in the trust of these presents, shall be binding and conclusive over the other, 
or others; and all acts, decds, and things done by the majority of the Trustees, shall be as 
effectual and valid as if all the Trustees, for the time being, concurred therein or conformed thereto. 


(i) 


DEED OF TRANSFER OF CERTAIN LANDS PURCHASED BY 
NATIVES OF EDENDALE MISSION STATION—CON- 
DITIONS OF TRANSFER DECIDED UPON BY THEM- 
SELVES. 

KNOW all men whom it may concern—That Kenneth Howard Hathorn, of Pietermaritzburg, 
Attorney of the Supreme Court of Natal, and Notary Public, appeared before me, Registrar 
of Deeds, he, the said Kenneth Howard Hathorn being duly authorized and empowered 
thereto by » special power of attorney granted to him by Joseph de Kock (A’s son, other- 
wise A. J’s son) late of Pietermaritzburg but now of Kronstadt, Orange Free State, 
storekeeper, dated the thirtieth day of October, 1873, and drawn up at Pietermaritzburg, in 
the presence of, and certified by a competent witness, which power of attorney was cxhibited 
to me on this day; and the said appearer declared that his principal, the said Joseph de 
Kock, had truly and legally sold, and that he the said appearer in his capacity as attorney to 
the said Joseph de Kock, dia by these presents cede and transfer in full and free property to 
and on behalf of Johannes Kumalo, Daniel Msimang, Stephanus Mini, and Timothy Gule, in 
their capacity as trustees of a certain native community hereinafter described, and to other 
the trustees for the time being of these presents to the uses and upon the trusts and subject 
to the conditions hereinafter set forth, all that and those a certain piece of perpetual Quit 
Rent Land, in extent eight thousand and eighty-two acres and two roods, more or less, 
rituated and being the Farm ‘ Klip Fontein” or ‘‘ Klein Fontein,” in the county of Kip 
River, Colony of Natal, bounded north by Rooi Poort, south by Quagga’s Drift and Govern- 
ment land, east by Drie Fontein and west by Government land, as wil more fully appear on 
reference to the diagram framed yee surveyor and annexed to the original Government 
grant thereof in favor of Caspar Hendrik Badenhorst, dated the Ist day of April, 1852, and 
to four subsequent deeds, the first dated 3rd August, 1861, transferring the said furin to the 
said Joseph de Kock and John Bresler, trading as De Kock and Bresler, Joseph UWenderson 
and Philip Ferreira in undivided third shares, the second dated 20th September, 1861, trans- 
ferring Philip Ferreira’s undivided third share in the said farm to Joseph Henderson, the 
third dated the 22nd day of February, 1865, transferring Joseph Henderson’s undivided two- 
thirds share in said farm to the said Joseph de Kock, A’s son, and the fourth also dated the 
22nd day of February, 1865, transferring John Bresler’s one-sixth share in said farm to the 
said Joseph de Kock, A’s son, to hold the same to the said Johannes Kumalo, Daniel Msimang, 
Stephanus Mini and Timothy Gule, as such trustees for the time being of these presents to 
the uses and in the manner and subject to the conditions following, that is to say :--- 

First. The said premises hereby transferred shall be held in undivided equal shares to and for the 
use of the following persons (constituting the said community) during their respective lives, 
the said shares being held by said persons in the proportion shown below, subject to clause 
27 hereinafter contained. 

Name of Usufructuary No. of shares. 
(Here follow the names and number of shares.) 

Second. As soon as may be after the date of these presents the said trustees shall draw up and affix 
to the chapel or building used asa place of worship upon the said estate ‘‘ Klip Fontein”’ or 
‘Klein Fontein,” a notice in the English language and legibly written calling a 
meeting of the usufructuaries nereunder at some place upon said farm ‘ Klip 
Fontein” or ‘‘ Klein Fontein,” for the purpose of electing twelve persons: which twelve 
persons so elected shall together with the trustees form a Committee of Management for the 
current year with the powers hereinafter defined and regulated. 

Third. On the first Wednesday or so thereafter as may be in each and evcry year the said trustees 
or the trustees for the time being shall draw up and affix to the door of the chapel or build- 
ing therein use as aplace of worship upon the said estate ‘ ae Fontein ”’ or ‘‘ Klein 
Fontein,” hereby conveyed, a notice in the English language legibly written, calling a 
meeting of the usufructuaries for the purpose of electing twelve persons, who 
together with the trustees for the time being shall form a Committee of Management for 
such year with the powers hereinafter defined and regulated, such Committee of Manage- 
ment to hold and exercise such powers until the appointment of anew Committee of 
Management. 

Fourth. Each usufructuary will be entitled in proportion to the number of shares held by him to 
the use of certain quantity of ground for building purposes, a certain quantity of arable land 
and a proportion of commonage for grazing purposes, the respective quantities and the sites 
of euch person's allotments for such several pepe shall be fixed and determined by the 
Committee of Management for the time being, whose decision shall be final. 

Fifth. In the event of the deuth, resignation, or mecapacity of any of the trustee, the surviving 
trustee or trustees shall within three months thereafter summon 4 meeting of the usufructu- 
aries to be held at adate not less than oue calendar month from the date of notice 
summoning the same at some place upon said farm ‘‘ Klip Fontein” or ‘‘ Klein Fontein,”’ 
for the purpose of electing a trustee in the place of cach trustee so dead, resigned, or 
incapacitated, such notice to be published in the same manner as is herein before provided 
with regard to summoning annual meetings for other purposes. 

Sixth. Every appointment of any new trustee or trustees shall be registered in the Registrar of 
Deeds Ofice and immediately upon such registration the premises hereby transferred shall 
vest in such new trustees jointly with the remaining trustees in the same manner as if they 
had been appointed by and nominated in these presents. 

Seventh. In the event of the death, resignation, or incapacity of any of the Committee of Manage- 
ment (other than any of the trustees) the remaining members of the committee shall elect 
from among the usufructuaries a new member in place of each member of said committee so 
dead, resigned, or incapacitated. 

Eighth. That the life interest or share or shares or any portion thereof, of any member of the 
community may upon his decease or upon the sale of the same by him, be renewed and 
revised as hereinafter provided for to and in favor of any person or persons of whom the 
Committee of Management may approve and uport any such renewal or renewal of any 
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interest or share hereunder, the incoming usufructuary (i.¢., the person in whose name the 
same shall be transferred or renewed) shall thereupon become invested with a life interest in 
the same manner as the previous owner of such interest or share, and s!all thereupon become 
# life usufructuary for all the purposes and intents of the deed; and upon the death of such 
incoming usufructuary or upon a sale by him, his life interest in the premises may be in like 
munner again revived und renewed and transferred in favour of a third person who may be 
succeeded again in like manner and so on for perpetuity. 

Ninth, That upon the death of any usufructuary, his shar: or shares shall tor the time being, and 
until transferred to sume other person or persons, vcst inthe committee. 

Tenth. That in case wny usufructuary hercunder shall take to himself, and have more than one 

wite at any time, the committee hereunder shall have the power, and are hereby required to 

expel any such usufructuary from the community, and all rights, claims, and privileges of any 
usufructuary so exp:lled in and to the premises shall be forfeited and determine: provided 
however that any such usufructuary shall he entitled to claim, and the committee ag soon as 
may bh: thercufter shall be bound to pay to him without interest, all sums of money paid in 
or coutributed by such usufructuary towards this trust at or before the execution of these 

" presets. 

Eleventh. That upon the death of any usufructuary the eldest son of such usufructuary, shall, subject to 
the nupproval of the committee, be entitled to have and to take the share or shares and come 
into the place of such deceased. But in the event of the committee not approving of such 
eldest son, transfer to him of the share or shares of his deceased parent shall be stayed and 
held in abeyance; and the committee are hereby empowered and directed to place in 
occupation, and control of the share vr shares of such deceased, soine other son of such 
deceased or some other person or persons to hold the ssid share or shares, and enjoy the use 
and occupation thereof for his or their own benefit, or if any, for the bencfit of the rest of 
the deceased : subject at all times to the sanction of the committee: and upon the death as 
aforesaid of a usufructuary or at any time thereafter when the committee shall approve of 
the eldest son, should they ever do so, transfer of any share or shares of his deceased parent 
shall be made to him at his expense, and in case the committee never do give their approval 
to such eldest son, his children and their representatives shall not be in any way prejudiced 
thereby but shall be trented in every respect as if approval had been given to their father 
and transfer made to hin: That upon the death of a usufructuary leaving no son, him or 
her surviving but only u daughter or daughters, the committee shall, if they approve of the 
heir of such deceased under native law, make transfer to him of the deceased’s dae or shares 
hereunder, but in case they do not approve of such heir, the committee shall cause one half 
of such shares if more than one to be sold to the greatest advantage, and the proceeds thereof 
to be paid after deduction of all proper expenses and of any sums due to the committee in 
respect thereof, to such heir, and the remaining half shall be held by the committee in trust 
for the daughter or daughters of such deceased until she or they shall all be married, when 
the same shall be realized and divided among them, or if only one daughter, shall with the 
approval of the committee, be transferred to her, in case any such deceased shall leave an 
uneven number of shares ; as no share can be divided, the odd share shall always fall to the 
child or children half in any division between the heir as aforesaid and the said child or 
children. That in case of the death of any usufructuary without leaving children or their 
representatives, his share or shares hereunder shal] be sold by the committee to the greatest 
possible advantage to some proper person or persons and after deduction of all proper 
expenses and any sums due to said committee the proceeds shall be paid over to the repre- 
sentatives of said decensed, but in case the committee approve of the heir to such deceased’s 
share or shares transfer may be made to him without any such sale. 

Twelfth. That a child or children of any usufructuary dying before such usufructuary shall for 
all the purposes of this trust be represented by his or their children if any according to the 
law of succession. 

Thirteenth. That all the provisions herein contained shall be applicable to any usufructuary who 
may be now deceased and to any who may be deceased before the execution of these 

resents. 

Fourteenth. That in oase of the death of a usufructuary leaving #« wife and child or children ors 
wife only, or a child or children only requiring a guardian under native law, or who under 
native law would come under the guardianship of some relative of the deceased or of some 
other person not being a usufructuary hereunder, the committee are hereby constituted 

ian with any benefits attached to the office in place of any such relative or D 
notwithstanding any law custom or usage to the contrary, with power to appoint and depuis 
any usufructuary hereunder or more than one as such guardian or guardians, and to remove 
and reappoint the same and to appoint another or others. 

Fifteenth. That any usufructuary may dispose of his interest in any share or shares hereunder u 
the Committee of Manugenient approving of the person or persons to whom it is intended to 
sell any such. 

Sixteenth. That no share shall be transferred to and registered in the name of any person, except 
with the approval of the Committee of Management, the said committee shall not approve of 
the transfer to any person or persons of any share or shares other than a member or members 
of the native tribes of this colony, or of the tribes of the countries adjacent thereto coinmonly 
called Kafirs. 

Seventeenth. That the Couunittee of Management shall have, and are hereby required to exercise the 
powers necessary for the good management and right preservation of the said farm, and are 
especially required to pay through the trustees Quit Rents and all other imposts to which 
such farm is and may be liable und to protect the general interest of the usufructuaries and 
their successors by appeals to law, and defences of suits at law, if necessary, to be conducted 
in the names of the said trustees or the trustees for the time being and the proper and legiti- 
mate expenses connected therewith and with the preparation of this Deed and Transfer of 
said farm and all other expenses incurred by the said committee and trustees as such shall be 
borne by the usufructuaries and their successors in proportion to the number of shares held 
by each, and in case of the non-payment by any such of any sum demanded in respect 
thereof by the said Committee of Management, the said committee shall after giving a 
month’s notice in writing to any defaulter, have the power to sell the interest hereunder, or 
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share or shares of any such defaulter, and any improvement he may have made thereon to 
any person approved of by them, and after deducting from the purchase money the amount 60 
due by such defaulter and expenses consequent thereon, the balance, if any, shall be paid 
over to him on demand. And the said committee shall have the power, and are hereby 
required to give possession to any such purchaser, and if need be, eject by lawful means 
any person or persons in possession of any share or shares so sold by them. 


Eighteenth. That any sale by the Committee of Management of the interest of any usufructuary to 
which they may have given their approval shall be followed and completed by a transfer of 
the same in the office of the Registrar of Deeds, as hereinafter provided. And the said 
committee shall be bound to have any such transfer so made upon payment of the necessary 
expense thereof. 

Neéneteenth. That every change in said trustees and every change in said usufructuaries (7.e., transfer 
of their interests in any share or shares to some other person or persons) and any other 
changes that may arise required by this Deed to be registered with the Registrar of Deeds 
shall be so registered upon the declaration stating the circumstances made and subscribed 
as the agent of said usufructuaries by any two of the trustees, or in case of their absence 
from the colony or other unavoidable impediment to the making by them of such declara- 
tion, then upor the declartion of one trustee and two members of such Committee of 
Management or upon the declaration of four of such members, and all such alterations and 
changes shall be notified by the Registrar of Deeds, on this deed, or on a paper or parch- 
ment attached thereto. 

Twentieth. That no share shall be divided and no share shall be registered in the name of more than 
one person at a time. 

Twenty-first. That all matters coming before the said Committce of Management shall be decided 
by a majority of votes, the chairman having a casting as well asa deliberate vote. That 
eight of such members shall be a quorum that the proceedings of said committee shall be 
conducted at some place on said land to which any of the usufructuaries shall so long as he 
conducts himself properly thereat have free access at all proper hours and especially at all 
meetings. That in case at any two consecutive meetings of said committee (having been 
duly convened as may be decided upon) there shall not be present a quorum of such com- 
mittee it shall and may be competent to said trustecs to issue a notice declaring said 
committee dissolved by reason of such non-attendance of » quorum at such two meetings, 
and thereupon the said trustees shall in terms of Section I. proceed to the election of a new 
committee of management for the remainder of the current year. 


~ Twenty-second. That there shall be set apart by the Committeo of Management certain portions of 
the land hereunder for the following purposes, subject to regulations in respect thereof to be 
nade from time to time by said committee, viz :— 


Market 
Burial of the Dead 
Thanlela, or Native Court 


and for any other purposes for which it may be found necessary to set apart land for the 
common interest and benefit of the usufructuaries. 

Twenty-third. That a certain portion or portions of the land hereunder in the whole not exceedin 
fifteen acres shall be set apart by said Committee of Management and held for religious andl 
mission purposes, and for the use and occupation of the minister or ministers for the time 
being officiating there with the consent and approbation of the committee. 


Twenty-fourth. That all disputes arising between the usufructuaries in reference to their rights here- 
under shall be settled by the Committee of Management and all questions arising in reference 
to the community hereunder may be decided by the committee whose decision shal] be final 
and binding unless set aside by a majority of votes at a gencral meeting of usufructuaries : 
provided always that no usufructuary or no party or parties hereunder shall be entitled to 
maintain any action in any court in this colony or any court or tribunal held under native 
law on his rights hereunder until the disputes or questions arising as aforesaid shall have 
been settled or decided in manner hereinbefore set forth, and then only for the binding or 
award of the committee or general meeting as the case my be on the disputes or questions 
arising as aforesaid, is hereby declared to be a contition precedent to the right of any 
usufructuary or party or parties hereunder to maintain any action or suit. 


Twenty-fifth. Each life usufructuary shall for every share that he may hold have one vote b 
ballot in all matters connected with the carrying out or the management of this trust and 
matters connected with or arising out of this trust and not apncinity provided for herein may 
be arranged and regulated in accordance with the decision of the members or life usufructu- 
aries for the time being at any meeting held by them for that purpose; a majority of votes 
to carry any such decision. 


Twenty-sirth, That upon receipt of a requisition from not less that ten usufructuaries the Committee 
of Management or trustees, as the case may be, shall be bound to call a general mecting of 
usufructuaries to consider and decide upon any question mentioned in such requisition: 
and such meeting shall be heldnot later than three months from the receipt of such requisition. 


Twenty-seventh. That in case any error or errors shall be found in the first clause hereunder in the 
name or names of any person or persons or in the number of shares apportioned to each, or 
in case it should be found that the name or number of shares of any person or persons that 
ought to have been inserted therein has not been so inserted, such error or errors shall be 
rectified or any insertion in respect thereof shall be made upon a declaration stating the 
circumstance in accordance with clause 19, and any such rectification or insertion shall be 
notified on this Deed or otherwise as in clause 19 provided. 


Tweaty-eighth. That should it be found advisable at any time hereafter to do so, the Committee 
of Management may in the manner hereinbefore provided cruse to be filed and registered 
with this deed in the office of the Registrar of Deeds any plan or plans or writings or 
documents showing the portions into which the land hereunder has been divided or tending 
to explain more fully matters arising hereunder. 
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WHEREFORE the said Kenneth Howard Hathorn renouncing all the pent and title his 
ara ae heretofore had to the premises, did in consequence also acknowledge the said Joseph de 
ock to be entirely dispossessed of and disentitled to the same, and that by virtue of these presents 
the said Johannes Kumalo, Daniel Msimany, Stephanus Mini, and Timothy Gule in their said 
capacity as trustees, or the trustees for the time being now are and henceforth shall be entitled 
thereto conformably to local custom; moreover promising to free and warrant the property thus 
sold and transferred as also to clear it from all encumbrances and hypothecations according to the 
laws respecting the purchase and sale of landed property, Government however reserving its right, 
and y prasnaelege her his principal to be satisfactorily paid the whole of the purchase money, 
amounting to a sum of nine hundred (£900) pounds sterling. 


AND the said appearer, the said Kenneth Howard Hathorn being duly authorized thereto 
by powers of attorney granted to him by the said Johannes Kumalo, Daniel Msimang, Stephanus 
Mini and Timothy Gule; which powers of attorney were exhibited to me, Registrar of Deeds, and 
are annexed to and filed with this Deed, declared to accept for them, the said Johannes Kumalo, 
Daniel Msimang, Stephanus Mini, and Timothy Gule the property ceded and transferred by these 
presents, upon the trusts, uses, intents and purposes aforesaid. 

In witness whereof, I the said Registrar together with the appearer, q.7., a3 aforesaid have 
subscribed to these presents and have caused the seal of office to bo affixed theretu. 

is done and executed at the office of the Registrar of Deeds at Pietermaritzburg in the 
- Colony of Natal, in the seventh day of the month of December, in the year of our Lord, one 


thousand, eight hundred and seventy-five. 
(Signed) KENNETH H. HATHORN, 
In my presence, 
(Signed) F. 5. BERNING, 
Registrar of Deeds. 
Reg. Trfr. Regr. 


This is to certify unto all whom it may concern, that I, Theophilus Shepstone, in my capacity 
as Secretary for Native Affairs, of the Colony of Natal, and being directed and authorized thats 
by His Excellency the Lieutenant Governor, as Supreme Chief over the Native population, do 
hereby assent to and authorize any, all, and every of the provisions contained in the foregoing 
Deed and the trusts thereunder in any way opposed to or in conflict with Native Law; and do 
hereby declare the same to be binding and effectual. 


Given under my hand at the Secretary of Native Affairs’s Office in Pietermaritzburg. Colony 
of Natal, this seventh day of December, one thousand eight hundred and ee 
‘Bigned) 7. SHEPSTONE, 
Secretary for Native Affairs. 


MEMORANDUM. 


Although I cannot help thinking that the conditions of this Trust Deed are too artificial and 
complicated to stand the strain of any lengthened practical application, I look upon them asa 
remarkable outcome of the experiences of the men concerned. The arrangement as well as the 
conditions originated altogether with themselves ; they had felt their personal weakness on certain 
points discernible in the document, and they endeavoured to fortify themselves by the provisions 
which they caused to be inserted therein; one of these, it will be observed, expels any shareholder 
who may become a polygamist, reserving to him only the repayment, without interest, of any money 
he may have orginally paid into the co-partnership. It is, I think, the most distinct evidence of 
healthy progress which I have seen among the natives in Natal, the developement of which it will be 
most interesting to watch. 

T. SHEPSTONE. 


Pietermaritzburg, Nov. 24th, 1881. 
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Graham’s Town, Tuesday, 18th September, 1881. 
PRESENT : 
Sir J. D. Barry. 
J. Ayiirr, Esq., MLA. | W. E. Stanrorp, Esq. 
Hon. T. Urineron, M.L.A. 


Dashe, a Gaika, of Maqomo’s tribe, residing at Wardens, near Fort Beaufort, called in 
and examined; Mr. Stanford interpreting. 


1130. dir J. D. Barry.| What is your name?—Dashe. I am a Gaika; I was 
circumcised about 56 years ago at the Yellowwood, Chumie, and was about 20 years 
old at the time. I was born at the Oliphant’s Hoek. 

1131. Are you a son of a councillor?—No; my father was a common man. 

1132. Had he many wives according to your customs ?—He had three wives, and 
the third became the great wife. They were all Eno’s people. 

1133. Were you the son of the third wife P—No; I was the son of the first wife; 
my father drove her away. 

1134. Did she take you with her ?—My mother was sent away before I was born, 
and my grandmother brought me up. 

1135. Where did your mother live ?—At her brother’s place. 

1136. How many cattle did your father give as dowry when he married your 
mother ?—When my father was keeping company with my mother before marriage he 
gave five head of cattle to her family. 

1137. Did he give more afterwards ?—Well, she was not a married wife. 

1138. Did your mother have any more children when she was driven away P—No; 
I was the only one. ' 

1139. Why did your mother leave ?—Because her friends wanted more cattle, and 
my father would not give them. 

1140. Did your father get back his cattle ?>—No; they were not asked for, because 
I came back in place of them. 

1141. Then you did not stay with your mother ?—No; my great uncle came and 
took me back to my father’s place. 

1142. Did you remain with your father?—Yes; instead of the cattle being 
brought back I remained there as a substitute for them, and I never went back to my 
mother’s ae aes ‘aa Ge as 

1143. If you had never been brought back would your father hay 
cattle P---The cattle would have been ave up. 7 Serene 

1144. Hon.Mr. Upington.| Supposing a dispute about the cattle arose who would have 
settled it.---There are many instances where disputes have arisen, when a man has died 
without issue, and the chief settles it. 

1145. Suppose your mother had not been driven away, but had run away of her 
own accord, would your father, according to Kafir law, have had the right to take the 
cattle back ?—lIf the wife goes off, and is not driven away the cattle would be de- 
manded. If my mother had gone and I had not been born the cattle would have been 
demanded. | 

1146. Sir J. D. Barry.| If your mother had left of her own free will and you had 
been born, could not your father then have demanded the cattle ?—A portion of the 
cattle would have been given up; the rest would have been left for my benefit. 

1147. Did you live with your father’s family until you became an abakweta by 
undergoing the rite of circumcision ?—After I had been brought back I never parted 
from my home. 

1148. In whose hut did you live ?—My grandmother’s. 

1149. When you came back to your father’s kraal, had he any wives —He mar- 
ried the other two women after my mother left him. 


Dashe. 
Sept. 13, 1881. 


Dashe 
Sept. 13, 1881. 
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1150. Did you never live in their huts?—No; I did not live with them; my 
pe lived at Alice, and my father lived at Blakeway’s place, near Fort Beau- 
ort. 

1151. What did they do at your circumcision ?—I was circumcised at Alice by my 
uncle. 

1152. Why do natives circumcise >—We must go back to the source of the people 
if we want to get at that. | 

1153. Can you go back ?—I know how far back I could go with the genealogies 
of the Kafirs. Whenever a chief is circumcised some wealthy man is eaten up, so that 
they may get possession of his cattle. 

1154. Is that a reason for cireumcison ?—I can’t tell you the object of circumcision, 
nor the origin of it. 

1155. Hon. Mr. Upington.| At the time of this rite of circumcision are any presents 
given to the chief by the fathers of the young men ?—When a son of a chief 1s circum- 
cised, and when the boys who were circumcised with him, are well, the chief makes 
large presents to them and to the men who circumcised them. 

1156. What is the effect of circumcision on the boys; do they become warriors, 
and are martial weapons given them ?—No; but clothing is prepared for them when 
they come out. 

1157. Was there a young chief circumcised with you ?—There was a minor Tembu 
chief circumcised af that time. 

1158. Was the blood of another circumcised boy wiped on you, and what is the 
meaning of that “‘ wiping of the blood” ?—A common lad 1s circumcised first, then the 
chief, ae another common lad, who 1s said to have had the blood of the chicf wiped 
upon him. 

. 1159. What is meant in your custom when the clief’s blood is wiped upon an- 
other ?—It is an arrangement before the practice that one boy should be circumcised 
before the chief, and he is called the supperter of the chief, and the one who comes 
after the chief is called the wiper of the chief’s blood. 

1160, Does this wiping of the chief's blood signify anything ?—It is simply this: 
the chief having been circumcised, and his blood, still upon the assegai, is wipe upon 
the next boy. 

1161. Do they circumcise with a small assegai ?—Yes, called Zrerana, The man 
who circumcises receives a number of cattle, which are paid by the fathers of the boys. 

1162. Do you call the person who performs the rite Ihankata 7—Yes. 

1163. After the boys are circumcised, is not some one told off to take care of them? 
—At the time Maqomo was circumcised a great man was clected to look after him. 

1164. During the rite are the boys all the time covered with white clay ?—The 
boys are always whitened. 

1165. Why do they whiten themselves 7—It 1s a custom. 

1166. Do you know the origin of it ’—It creates an illusion ; it induces you to 
believe that a very ugly fellow is really a handsome lad. At one time no circumcised 
lad could go near home, but the whites with their new laws have turned that all upside 
down, and now they come about the kraal like wolves. 

1167. Don’t they remain out for two months sometimes ?—Generally they go out 
in the spring of the year. 

1168. Do they dance ?—Yes; they are always dancing. 

1169, At the end of the tine of probation what dees the Lhaiukata do with the 
abakicta -—Weo remains with them until they are well; then they are dressed and 
cleansed, and he goes with them, alsu cleansed and dressed anew, to the * great place.” 
Here some of the boys remain a day or two while others continue in service. 

1170. Does the chief say anyihing to them when they are brought to Linn ’—The 
chicf advises them. 

LI7L. What sort of counsel is given to the boys 2—My father said I was not to 
touch anothor man’s wife nor to injure another man’s child, especially a girl; if it were 
a woman who had no husband I might have intercourse with her; I was to fear old 
persons, and not to reply disrespectfully to then. 

1172. Were you present when Saudili came out of the white clay and was ad- 
vised ?—TI was not present when Sandili was advised. 

1173. Who advises the boys on these occasions ?—The councillors first begin to 
advise the boys. There is poe a large assemblage of people, and tho boys are 
placed on the right hand. hen Sandili was circumcised, Tyala was placed in fe 
and Magomo objected to Tyala being placed in charge of Sandili. 

1174. I want to know what advice is given by the chief ?’—Whien a chief's son 
comes out of the clay he goes with all the boys who were circumcised with him to the 

eat placo (Kuwomhkulu), when advice 1s first given by. the councillors, and then by the 
chief. When boys like myself are circumcised without a chief, they receive advice from 
their own parents. 
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1175. Did they give any advice against stealing ?—We did not require any advice 
about stealing, for Gaika was dead against stealing. 

1176. After this advice you became a man ?-=After I was circumcised I went to 
my father’s house and there remained. 

1177. When you were an abakiecta were you allowed any liberty ; could you take 
anything you found ?—No ; abakieetas found stealing were punished. 

1178. Were you allowed to have intercourse with a woman while you were an 
abakweta, 1f you could ?—In former days the practice was a harmless thing, and it is 
only since your laws have come into operation that it has become what it has. 

1179. After you became a man you were allowed to look aftera wife for yourself ? 
—I chose a wife and my father got her for me. 

1180. How did you choose your wife?—I made her acquaintance, laughed and 
chaffed with her, and she got fond of me. 

1181. Did you then see her father ?>—Why should I go to her father. 

1182. What did you do next, then?—My great uncle said to me, “ What do you 
think about this girl;” I said, “I like her;” he then sent a messenger to ask for the 
girl for me. The father of the girl said “I don’t know what you are talking about ;” 
my father said, “I will tell you what Iam saying, I say seven,” and eight was given. 
In those days a young man was a child; if he had any cattle he did not call them his, 
because he wished to respect his people, and if the chief gave him a cow the head of the 
kraal would take it and he would say nothing. Those eight head of cattle went to the 
girl’s kraal, and ths marriage party came from the girl’s people to my father’s kraal. 
Next morning the people gathered together to ses the girl. Then they killed the big 
red and white cow with big horvs; they wanted to kill three, but I said no; kill one, 
because they won’t let us dance here, this is Fort Beaufort, and it is not the oceasion of 
the marriage. Then the girl was brought out of the hut and made to show her form, 
and next she was taken into the hut to be inspected, and they looked at her legs. My 
first wife was not very pretty, and people who looked at us when we were both together 
said that she was not suited to me. 

1183. Did you have more than one wife?—Yes; I married another little wife 
afterwards. It is not so very long since I married her. I gave four head of cattle for 
her, and may have to give more. I have only married two wives, and the first one was 
dead when I married the second. 

1184. Why did you give cattle fur your wives ?—The father of the girl must “ eat 
the blood” of his daughter; he brought her up and I took her away. 
és 1185. What did the father do with the cattle ?—He could do what he liked with 

em. 

1186. Suppose his daughter left her husband, what would then become of the 
cattle P—T he cattle would go back to the husband’s family, and supposing the daughter 
had four children, and left her husband with them, some of the cattle would be returned 
by her father, while the rest would be kept for the children. | 

1187. Suppose she had no children and left her husband ?—Then the cattle would 
go back to her lhusband’s kraal, even with the calves. If the husband dies and the 
peas returns to her father’s kranl, the cattle are brought back to the husband’s 

y- 

1188. If the husband dies and the wife has children, what then ?—Supposing the 
man died and the woman had three children, then some people would leave all the 
cattle with the woman’s family, while others would fetch some of the cattle back. 

1189. Suppese the husband dies and leaves his wife in poverty, can she have a 
claim for maintenance on her father’s family P—Any person returning in that way is 
received with the greatest kindness by her people. 

1190. When she went back would she have a right to the milk of the cattle paid 
for her as lobola ?.--She would not necessarily have a right to those particular cattle, 
though one of them might be given her. ‘These are old customs and have been handed 
down from one generation to another. 

1191. You say your father assisted you to get a wife, but if you had a sister he 
would have expected to receive something for her ?—That is the custom. They help 
the son to get married and expect to get cattle for the girl. 

1192. Does not that custom treat a woman as if she were a cow, by demanding 
something in exchange for her ?—A father expects to get something for his daughter, 
as she has to perform the duties of a wife and give birth to children. As these things 
are inflictions on the girl the father must get something in compensation. 

1193. Why should the father get compensation for inflictions on his daughter; 
ought not he rather to give her something P—If you talk like that let us talk about your 
customs. 

1194 It is our custom for the father to give presents both to the daughter and the 
son at the time of their marriage ?—You are mistaken when you suppose that we 
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don’t treat our daughters well when they are married. My first wife brought a 
red cow which her father had given her. We always provide our girls with things, 
and what we give is called shuzi. It often happens when a marriage is divorced that the 
dowry cattle are not sent back by the father of the girl, because the cattle taken to 
the hushand’s kraal by the wife were equal in number. One squares the other, the case 
is ended, and there are no disputes. 

1195. Your custom is for the father to get something when the daughter marries 
for his own benefit, while our custom is for the father to benefit the daughter P—Among 
us, when an alliance is made between two rich men, the cattle pass a) other, and the 
one family get as much as the other. Now let me ask a question : who is the chief called 
Government, and who is the chief called Xosa ? Let us mention names and go back to 
old times. ‘he place where this town stands was captured by a Kafir chief from the 
Bushmen, und let me ask you if you know the chief of the Tembus, who gives one 
judgment one day and another judgment another day ; but it is all your fault, and this 
has only been since the white men came among us. You must think over that. Our 
laws were perfect before your arrival. We went to the great chief when there was a 
dispute, and the matter was settled. Now the judgments go this way and that way ; 
we go first to a petty chief and he says one thing, and we go to a magistrate and he 
says another thing. In those days, if there was a case, it used to be inquired into on 
the spot where it occurred, and if it was a serious matter it went up to the great place, 
where it was looked into and ended. 


Graham’s Town, Wednesday, 14th September, 1881. 
Sir J. D. Barry. 


Hon. T. Upitneton, M.A. Rev. Dr. Srewarrt. 
W. E. Stanrorn, Esq. J. Aynirr, Esq., M.L.A. 


Toto, Metu, Ngqaba Tshuka, and Zonke, five members of the Gaika tribe, resident at 
Lovedale and Ely, in the division of Victoria Kast, called in and examined. 


1196. Sir J. D. Barry.| Toto, state who you are?—I am a Gaika, of Eno’s 
tribe, and was a councillor of Stockwe, Eno’s son. Eno originally came from the 
Gcealeka tribe, between which and the Gaika tribe there is a connection. Eno was of 
royal descent, though not in a direct line. 

1197. In the summary of Native Laws and Customs, compiled from Col. Mac- 
lean’s Compendium, it is said that--‘‘ The government of the Kafir tribes is by here- 
ditary chieftainship, and the paramount chief is above all law in his own tribe.” Is 
that right ?—No; before a chief can talk a matter over he must call his councillors 
together, and then that matter must be talked by the councillors. The chief will have 
to hear what the councillors say, and in case the councillors suggested a course which 
was not palatable to the chief, the chief would have to give way to the councillors. 

1198. Further, in the Compendium it is said that the paramount chief “has the 
power of life and death, and is supposed to do no wrong.”’ Is that correct ?—The chief 
can’t kill anyone whom he chooses; if he wishes to have anyone killed he must call the 
councillors together, and say what must I do with so-and-so, who has been troubling 
me very much. In that case, also, the chief would be guided by what the councillors 
said. 
1199. Can the chief do wrong ?—Yes; a chief can do wrong, and it often happens 
that when a chief does wrong he would be interfered with, and punished, by having his 
favourite councillor or prime minister eaten up. The man who would be eaten up 
would be the leading councillor, or the man who had been appointed to office on the 
day the chief was circumcised. 

1200. What is the reason for punishing a chief in that way P—The prime minister 
is the chief’s mouthpiece, and the other councillors say, as a reason for eating him up, 
that it must have been by his advice that the chief did wrong. 

1201. How many councillors does a chief have ?—If he isa great chief he may 
perhaps have ten councillors given him; perhaps he only takes five, on the day he is 
circumcised, and on that day the prime minister 1s also appointed and is selected out of 
the councillors of the tribe who are already headmen of kraals; he is picked out for the 
office on account of his good qualities. 

T'shuka says: After the young chief has passed through the rite of circumcision 
he goes to his father’s kraal to receive advice. On that day there is a great assemblage 
of all the councillors of the tribe, and they seleet from among themselves those men 
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‘who are to take charge of the young chief, and they appoint one man first in rank as weet Feige Pu +0 
councillor, then another second in rank, and another third, andso on. Then the young aca 
chief is told that these are the men to whose words he will have to listen. There you ‘Sept. 14, 1881. 
have a check upon the power of a chief, because he can’t do anything without first 

hearing the words of dhece men. If, however, subsequently the chief should throw 

over these councillors and take to younger men, and, if acting upon the advice of these 

young men, he sends a party to a certain kraal in the tribe to do some wrong, the 

people of that kraal are at liberty to turn out with their assegais and resist the powers 

of the chief. If in executing this wrong the chief himself goes with the young men, 

leaving the old councillors, in whose charge he was originally placed, the people would 

not refrain from assegaing the chief himself. 

(All the witnesses say Tshuka is right.) 

1202. Supposing the old councillors go wrong ?—Tshuka says: The old councillors 
are punished ; when it is found that the chief, acting sometimes on the advice of one of 
them, without the advice of the others, executes some wrong, and if the people ascer- 
tain the name of the councillor who has been the cause of the wrong-doing, they 
would confiscate his property. 

1203. Do you know of a case in which that has occurred ?—Toto says: After the 
ehief Gaika had come out of the rite of circumcision, but before the Government had 
been formally placed in his hands, Ndhlambe being regent, he got together a number 
of young men and went off and seized the cattle belonging to a man named Hlanqu, 
a Gaika of his own tribe. When the cattle were taken away from him, Hlanqu, who 
was a councillor of the tribe, but not one of high rank, went to Ganya, also a councillor, 
but one of some influence, and told him the matter. Ganya at once collected all the 
men in the neighbourhood, and attacked Gaika and the force he had brought with him. 
They fought, and Gaika himself was wounded, receiving an assegai wound in the foot. 
Hlanqu’s cattle were recovered and restored to him. 

1204. Do you know of any chief having been deposed ?—If a chief does wrong, 
but is willing to learn from experience to be wise, it is passed over and he remains a 
chief; but if he continues to act against the customs and laws, the remedy of the people 
is to leave him and choose another chief, going to a subordinate chief of the same tribe, 
and strengthening him, the great chief probably remaining with only a small number. 
‘Whether the others removed or not would depend on the ciroumstances of the country ; 
if they were settled too close to the great chief to be safe, they would go to a chief 
whose protection they claimed; but if they were situated at such a distance as to be 
free from danger, they would remain at their kraals, and acknowledge the chief they 
last joined. 

1205. Where is the residence of the great councillor ?—The kraal of the chief 
councillor is never very far from that of the chief himself. 

1206. Has he access to the person of the chief at all times ?—Yes; and the chief 
very often goes to the councillor’s kraal. 

1207. fa the chief councillor’s residence a refuge to anyone escaping punishment P 
—Yes; if an offender gets to a councillor’s kraal he would know he was safe. 

1208. Supposing he committed a crime, would he not be punished after reaching 
the councillor’s kraal >—His life can’t be touched when once he gets there; the matter 
‘would then be adjusted by fine. 

(All witnesses agree on this point.) 

1209. Would he be free if he had committed murder ?—No matter what the 
charge is against him, if he got to the chief councillor’s kraal he would be safe; the 
-chief himself could not go and kill him there. After that the man could come out and 
go to the chief’s kraal, and nothing would be done to him. It is a limit to the chief’s 
power so that he should not be absolute. 

Tshuka says: It is to prevent the chief working his own will. 

1210. Mr. J. Ayliff.] Is it competent for one of the amapakati to drive away a man 
who is seeking a sanctuary P—He can’t drive a man away. 

1211. Do they feed a man at this sanctuary ?—The man would stay thore like any 
other member of the kraal. | 

1212. Is the residence of any other councillor a refuge also f—A man can go for 
ee to any of the kraals belonging to those men empowered to take charge of the 
chief on the day he came out of the white clay (circumcision ceremony.) 

1213. Suppose a man were dangerous and had made himself obnoxious to the 
whole of the tribe, how would this law act in his case ?—That man would be killed, 
because he would have no one on his side, having lost the confidence of both chief and 

le. 

PP Tal. Would that be after a trial P—Yes; the matter would be first “ talked ”’ b 
the councillors, and the chief would agree the man had made them all tired with hig 
doings. If he then managed to get away after their decision, by slipping out of thei 
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hands in some extraordinary way, and reach the councillor’s kraal, he would be safe 
because the councillor would say “leave him alone, and let us see what he will do to- 
morrow.” 

1215. Then it 1s only in case the councillor, at whose kraal the man goes for 
refuge, joins in the outcry against him that the man would be killed ?—Yes; when a 
man runs to the kraal for refuge he states the cireumstances which caused him to fly 
there, and the councillor would send a message to the chief to ask ‘‘ what is the reason 
that I see so-and-so here ?” and the matter would be inquired into. 

1216, In case the refugee were afterwards fined, would the councillor in whose 
kraal the man had remained receive any portion of the fine ?—The councillor would 
not receive any of the cattle paid, but the ordinary sheriff would receive his fee, accord- 
ing to Kafir custom. 

1217. Have the amapakat: the privilege of going to the chief’s kraal at all times? 
—Yes; there are always councillors at the great place. 

1218. Does the chief ever decide a case before calling the councillors together ?— 
The cases are ‘“‘ talked” at the great place in the presence of the councillors and the 
chief. The councillors are all assembled, and it frequently happens that they send a 
case back to the place where it comes from, to be settled by the councillor living there. 
After the ease has been heard the councillors discuss the matter amongst themselves, 
and having talked the matter over, they say so-and-so has got the truth, and then say 
to the chief “ end this matter, and here is the word to do it,” giving their decision. The 
chief acts upon their advice, following some precedent. 

1219. Suppose the councillors cannot agree among themselves ?—In case of any 
disputes arising between the councillors the case is postponed, while they search for 
precedents and inquire more narrowly than before into the cause. 

1220. If they don’t agree then, what next ?—In all cases the councillors would 
ultimately agree. 

1221. How do they set about searching for precedents; does each one bring out 
any case that he thinks bears upon the point under consideration ?—They discuss the 
case among themselves. The chief gives the judgment when they have all agreed. 

1222. Suppose the chief does not agree with the judgment the councillors arrive 
at, what then ?—He has to be satisfied with the judgment. If he has anything to say 
he can state his reasons for not agreeing with them, and they will consider his reasons 

1223. Then if the amapakati are all agreed the chief must accept their decision P— 
If the councillors are not satisfied with the reasons the chief has given there the thing 
ends, and the chief gives the judgment they have decided upon. 

1224. Is there any cusiom fixing the number of the councillors who may be present 
at a trial ?—There is no stated number; all councillors have the right to go to the great 
place and listen to the case. 

1225. If only one or two councillors were present would they go on with the trial, 
or would it be postponed until a larger number arrived ?—The case would not be lis- 
tened to on that day. 

1226 Can you state what has been the greatest or smallest number of councillors 
present at any of these trials ?—I can’t state any particular number, because the num- 
ber is only limited by the extent of the tribe, every man having a nght to go to the 
great place. 

1227. Suppose a man kills another, and is caught in the act, would the councillors 
be consulted in such a case ?—If a man has killed another the messengers are sent to 
enforce the fine without there being any hearing. 

1228. Hon. Mr. Upington.| How would ey in such acase know that the man 
was guilty ?—If the man asserts his innocence to the messengers, and states that he can 
prove who committed the crime, he would then be taken before the chief. 

1229, What steps are taken when anything is done of the nature of a crime, and 
it is known who committed the act ?—If it isa crime from which the chief would derive 
a fine the messengers would be despatched from the great place to enforce the fine. If 
there was any doubt about the case the matter would be inquired into. 

1230. If the person charged asserts his innocence and claims a right of appeal to 
the chief, is he allowed to do so?—Yes; every man has aright, if he wishes to do so, 
of appealing to the chief at the great place, and le would be heard. 

1231. Before a man gives evidence in a case, is there any form of swearing gone 
through, binding him to speak the truth ?—There is no form of swearing. 

1232. Suppose it was discovered that a man had given false testimony in a case, 
what would be the consequence P—He would not be punished, but he would gain the 
reputation of being a liar. 

1233. Is there any jurisdiction deputed to a petty chief ?—The petty chief decides 
matters in his district, but the people have always a right of appeal to the great chief. 
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1234. Is the petty chief also assisted by councillors >—Yes; and he may even ask 
for the assistance of the councillors of the great chief if he wishes to do so in deciding a 
case. The headman and councillors may decide a case arising among the people of his 
district, but in all cases there is an appeal to the chief. 

1235. Suppose a man refuses to have his case heard before a petty chief ?— When 
a man takes a case to a headman, the defendant may refuse to go to that court, and the 
ease would then go to the chief, but if the defendant appears before the headman he 
would have to hear the judgment passed before lhe could appeal. He could appeal 
after he had heard the judgment. tte would have the nght to take a trivial case before 
the chief, but if the chief considered it too trivial he would most hkely send it back to 
the headman. If, again, a case is sent back and the headman thinks it to be important, 
he may send it back to the chief. 

1236. Sir J. D. Barry.] How do they act in case of murder ?---Tshuka says: 
There are two cases of killing: there is the accidental killing of a man, and there is 
killing a man angrily. Where a man kills another in anger the case does not go before 
the councillors, but where it 1s a case of accidental death the matter is enquired into 
by the councillors, who then state the circumstances in connection with the death of the 
man to the chief and plead for the man who was the cause of the death. 

1237. Hon. Mr. Upington. | Is that the only case in which the jurisdiction of the coun- 
cillors is ousted ?---Another case in which the councillor is not allowed to interfere 
is the case of assault, or any case of blood. These “s:z/’’ cases as they are called, all go 
to the chief, the councillors can deal with cases of theft. If it is a case of theft between 
men of the same tribe, the thief pays the owner of the stolen stock, but in a case where 
a man has stolen cattle from another tribe, the chief ‘eats’? the property of the thief 
up, or confiscates it, and puts the matter night with the owner of the stock. 

1238. The chief enforces his decision by sheriff’s officers ?—Yes. 

1239. Are these sheriffs or wmsi/a chosen from the councillors ?--- Yes. 

1240. And are the officers selected for the time being ?---A councillor from the 
great place is chosen for wmsila. 

1241. How is he paid ?---He receives something out of the fine. 

1242. Would he report to the chief or councillors as to what he had done ?---On 
his return from executing the sentence he would report either to the chief or councillors 
as to how the case had been decided. 

1243. Suppose a man is fined, but has nothing wherewith to pay the fine ?---If he 
is a poor man and has nothing, the sheriff would say to the man who owns him what 
he must pay ; it may be his brother, or if he had no brother some of his other relatives 
would pay. 

1244. If a woman commits an assault, is she or her husband fined ?---Her husband 
would have to pay. 

1245. Would they call the woman before the councillors to be tried, or would they 
try the husband only ?---Both husband and wife would go up. 

1246. Suppose a man is captured after committing a murder, would they appoint 
any officers to take care of him before the trial came on ?---In our custom a man does 
not die for another, but his cattle would be confiscated. 

1247. Does the refuge you spoke of only apply to blood cases, and that after 
sentence has been passed ?---No; even in a case where a man thought be had been 
unjustly dealt with, he would have the right to go to the councillor’s kraal to have his 
case fully enquired into. Even in a case where a man has been punished by the chief 
for a minor criminal act, he has the right to go to the councillor, and report the matter 
in order to secure a full enquiry. 

1248. What would the councillor then do ?---ILe would go to the chief and ask 
why the man had been caten up, and if it were evident that the man had been unjustly 
punished, the councillor would compel the chief to restore the cattle he had seized as a 
fine. 
1249. low would he compel the chief to restore the cattle ?---ITe would go and 
enquire into the matter, and ask why the man had been eaten up; and if there were no 

ood reasons forthcoming, he would say to the chief, * give up the cattle,” and the chief 
would have the cattle collected and restored. If good reasons are shown the councillors 
and people generally for the action taken, the chief would be supported. | 

1250. Would one councillor on his own authority be able to act in that way, or 
would he not first assemble the other councillors before calling upon the chief to restore 
the cattle ?---Yes, there would be a meeting of the councillors. The chief would call 
together all the «mapakati who were with him in the matter, and the prime minister 
would summon all those who agreed with him. Then hoth parties would assemble in 
the great place and the matter would be discussed. | | 

1251. Col. Maclean, in his Compendium, says: “‘ ‘The regular sources of the chief’s 
revenue consist of cattle inherited from his father, offerings, and occasional tribute from 
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his people, and fines, and confiscations.’’ Is his revenue distinct from his inheritance ? 


‘*- __Tshuka says: the chief gets cattle from the fines imposed, and he also gets cattle by 


begging from his people. 

1252. Does he receive cattle by pardoning offenders ?---No. 

1253. [fas the chief the power of pardoning ?---He can let a man off when a charge 
is brought against him, and nothing will be done to that man. 

1254. Can the chief dothat without consulting his councillors ?---No, the man 
would only be pardoned if he proved his innocence. 

1255. Do they ever fix the amount of the fine ?---Sometimes a number is mentioned, 
and often it is not. 

1256. If a number is fixed upon, could the chief in “ blood cases” let off payment 
of a part of the fine ---Yes; the councillors might report to the chief, for instance, that 
the fine should be four head of cattle, and the chief might say that two head would be 
better. 

1257. Hon. Mr. Upington.| Is there any special law with regard to stealing at night? 
---[f a man catches a thief in his kraal at night he can throw an assegai at him, or he 
can even kill the thief. 

1258. Sir J. D. Barry.] Can the parties to a criminal case compromise without 
going to the chief ?—No. 

1259. If they attempted to compromise, would they be punished ?—They would 
be punished. 

1260. What would be the punishment ?---The blood belongs to the chief, and they 
would be punished by fine. : 

1261. Would they be fined by the councillors and chief ?--- Yes. 

1262. Mr. Stanford.| Are these customs generally observed among the native 
tribes ?---Toto says: The customs of which I have been speaking are applicable to the 
cera tribes. By the Xosa tribes I mean the Gaikas and (Gcealekas, and not the 

embus. 

1263. Do you know of any new customs ?---There have been no new customs lately 
introduced among us. 

1264. What is the punishment in case of theft between two men of the same 
tribe P---In that case compensation would have to be paid by the thief to the owner of 
the property. 

1265. Sir J. D. Barry.| If there was a faction fight and no blood was shed, would 
the men who took part in it be punished ?---Toto says: Supposing blows with the 
kerrie had been given and received, all the people who sapeged in the fight would be 
fined. 

1266. If someone was killed, what then ?---Then “blood”? money would be 

aid. 

1267. Would all the men have to contribute to the fine, or would the man who 
was the cause of the other’s death alone have to pay ?---The man who killed the other 
would have to pay more than the rest, but they would all have to pay. 

1268. Is adultery a crime, and is it fined ?---It is a civil case. 

1269. To whom would the fine go ?---To the husband. 

1270. Would a faction fight come under a civil or a criminal offence ’---It would 
be a criminal caso. 

1271. Is procuring abortion considered as criminal ?---It is a “blood” case, and 
goes to the chief. 

1272. Is the doctor punished ?---Yes the doctor is also punished. 

1273. Is a woman punished who puts her child to death after birth ?— Yes, in that 
case it is treated as murder. | 

1274. Do women who are not married sometimes have children ?---Yes, cases of 
that sort do happen. 

1275. Have cases been known where these women have concealed the birth of 
their children ?---I don’t know of any case; our women have no opportunities for con- 
cealing themselves. 

1276. Is rape o crime ?---It is not a criminal offence; where a married woman is 
concerned, the fine would go to the husband. 

1277. Would it not be a criminal offence where a man assaults the woman ?--- 
With regard to rape we wish to state that where violence has been used, the case goes 
before the chief, and it is then looked upon as criminal; the chief would give a portion 
of the fine to the husband if he chose to do so. 

1278. Is there a custom known as the intonjane practised among the women ?--- 
Yes, it is a custom observed when a girl arrives at the age of puberty. When a gul 
arrives at that stage the other girls assemble at the kraal, cattle are killed, and there is 
dancing. Nothing is done to the body of the girl. 
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1279. What is a girl called after this ceremony ?---She is called a girl, “ intombi,”’ 
after she has passed through these rites. Girls have been married without havin 
passed through the ‘nfonjane, but it often happens that they then go back to the kraa 
to pass through the ceremony; but most of the girls pass through the ceremony before 
marriage. 

1280. Suppose a man has connection with a girl before lobola is agreed upon ?--- 
It is then a civil case, and the fine goes to the father of the girl. 

1281. Is that the case where there is pregnancy or not ?---Even if pregnancy does 
not follow there is a case for damages. 

1282. Is there any difference in seducing a girl before the infonjane and after it ?--- 
No, the case is just the same. 

1283. Are unnatural crimes considered as offences, such for instance as connection 
with animals ?---If a man did a thing of that kind he would be killed ; they would call 
him an evil thing, or wmtakatt. 

1284. If a man injures another’s cow, is that looked upon as a civil offence ?---The 
owner of the cow would get damages. 

1285. If a man were to set fire to grass on grazing ground, would that be an 
offence against the chief ?---There is no punishment for grass burning, except where the 
fire extends to the kraal, and does damage to the kraal property, or where cattle are 
killed by it. 

1286. Suppose a man keeps too many cattle on a place, and takes more than his 
share of grazing ground, can he be stopped ?---A man can keep as many cattle as he 
likes and graze them, and the chief cannot stop him. 

1287. What is the rule when cattle stray into a mealie garden ?---The cattle are 
driven out and sometimes the herd-boy is punished, or scolded by the owner of the 
garden ground ; there is no case if the mealies are destroyed. 

1288. Is that right ?--- Yes, it is our custom. 

1289. Why °... We don’t know ; we came into the world finding the custom al- 
ready in existence. Then although the man may have lost his property he belongs to 
the tribe, and he knows he will not suffer, because the other people will give him food 
if he loses his stock. 

1290. Has the owner of a piece of cultivated ground to enclose it ?—There was no 
tule that all gardens were to be closed. 


1291. Is it a rule for those who have gardens to see that cattle do not trespass, or 
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is it the rule that those who herd the cattle should look after them and prevent them . 


trespassing ?---'The law used to say to the owners of gardens, “look after your gardens,” 
and to the herd-boys, “look after your cattle.” Where a case of this sort did arise, in 
which the owner of cattle saw them entering another man’s garden, but took no steps to 
prevent them, the owner of the garden would claim damages from the man who owned 
the cattle. 

1292. Suppose a man had not enclosed his property and cattle got into it, would 
he not have a case for damages ?---No; it would be regarded as an accident. 

1293. May a husband beat his wife for misconduct ?--- Yes; he might beat her hard, 
when she would most likely go back to her father’s; her relatives would then perhaps 
refuse to give her up until her husband had paid something for her. 

1294. Suppose he strikes out a tooth or an eye ?---That would be a “ blood ” case, 
and would go to the chief. 

1295. May parents beat their children ?---Yes, but if they injure them in any way 
so as to knock out an eye for instance, it would be a case for the chief. 

1296. Is witchcraft a crime, and would it go to the chief ?---In what way. 

1297. In what way ?---I am asking you in what way. 

1298. What is witchcraft then ?---Sorcerers are murderers, they are called igqwira 
or anatakati, and are punished by death. 

1299. Is a man who strikes another with a stick considered guilty of witchcraft ?--- 
No, that is only an assault case. The sorcerer or wizard is pointed out by the witch- 
doctor who says the man is wmtakatt. 

1300. How does the witch doctor know the wmntakati ?---He sees that the man has 
a charm which has an evil influence. 

1301. If a man is found guilty of having this charm is he killed P—He is killed. 

1302. And all his stock forfeited ?— Yes. 

1303. Can you explain what the charm is, from your own experience P—Yes. 
Sityakuva was smelt out by Vusa, Zaba’s son at Qiraba (King William’s Town) many 
years ago. Negcelwane was ill at the time, and a witch doctor was sent for from 
Mngaba. Tho doctor arrived at the kraal with his retinue, and all the neighbours were 
assembled together. The dancing then began, and the witch doctor accused Sityakuva 
of having bewitched Ngcelwane. The doctor said that Sityakuva had cut off a piece 
of Ngcelwane’s blanket, and put some charm on it and hid it away in the hut, and by 
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this means caused Ngcelwane’s illness. As soon as the doctor had smelt him out, 
Sityakuva was caught and tried; they went and brought the charms out of the hut 
were they were hidden, and on accusing Sityakuva, he admitted his guilt, and said that 
he had bewitched Ngcelwane. The order was then given that he should be killed, and 
some men took him away and killed him. 

1304. Before the man admitted that he had bewitched the other, was force used 
to make him confess ?—Hle acknowledged his guilt before any violence at all was 
used. 

1305. Wasthat when the chief and counoillors were assembled ?—Yes. 

1306. Do you believe in the truth of that bewitching ?—We all believed it then. 

1307. Do you believe it now ?—Yes, because Ngcelwane got better. 

1308. But could not the doctor have physicked Ngcelwane, and by that means have 
made him well ?—The doctor did give him medicine as well. 

1309. Did you hear the man confess that he had used charms ?—Yes, with these 
ears. 

1310. What did he say ?—“ Yes,”’ he said, “ I was killing him.” 

1311. Was he a doctor ?—No. 

1312. How did he say he had been killing the other man ?—By the pieco of stuff 
he had cut off from Ngcelwane’s blanket. 

1313. Don’t you think that is all nonsense ?—I say now, it is not nonsense. 

1314. Don’t you think it is a convenient way for a chief who wants a man’s 
property, to cause a doctor to bring a charge against that man ?—No, it was not so; for 
the witch doctor may be fetched from Graham’s town to Alice, and may not know 
any people there, but when he arrives there he smells out the person guilty of sorcery. 

1315. And does he receive payment for his services out of the property of the 
accused man ?—No, he docs not receive anything from the property belonging to the 


1316. Does he receive anything from the sick man ?— Yes. 

1317. Then it is to his interest to accuse a man of making another sick, for unless 
he successfully accuses someone he will not get any payment, or he will tell a lie in 
order to maintain his reputation as a doctor ?—After a witch doctor is called he ex- 
amines the sick man, and if he thinksthe man is not bewitched, but is ill only from 
ordinary causes, he gets paid all the same. 

1318. But if he cannot cure the sick man, would he then not say the illness was 
the result of some extraordinary cause and smell out someone P—Even if a witch doctor 
smelt out a man, and the sick person did not recover, he would not get paid. 

1319. Supposing a man were charged with witchcraft, but would not confess the 
charge, how would the doctor accuse the man ?—The doctor has to support his accusa- 
tions by producing the charm. 

1320. Suppose the doctor produces a piece of blanket, what would that mean ?--. 
Well that is evidence it 1s a piece of charm. 

1321. Suppose Sityakuva said that he had cut the piece off the blanket, but 
denied that it was a charm, would you have believed it was witchcraft P—I cannot say 
what would have happened then. All I know is that he did admit it. 

1322. What charm did you see in that piece of blanket P— Idon’t know that I 
could say, but I saw the charm, and I knew of the illness of the man, and I put the 
two things together, and they agreed. 

1323. But what connection was there between a piece of blanket and the illness of 
the man f---I don’t know so much about the blanket as the charm in the blanket. 

1324. And what was the charm ?---There was a little black object, but we did not 
examine it too closely. 

1325. If you had touched the blanket there would have been no harm, would 
there ?---I don’t know that I would not have got any harm by it, when I saw what it 
did in the other case. 

1326. Was the man charmed ?---I thoroughly believe that the man Sityakuva was 
“ umtakati.”’ 

1327. Why ?---Because the other man got well after Sityakuva was killed. 

1328. Might not the doctor in the first place have given Ngcelwane physic to 
make him ill, and then brought him round hes the wntakata was killed, and have 
said the illness was caused not by his own medicine, but by a piece of blanket ?---The 
man had been ill a long time before this happened. ‘The doctor had been fetched from 
a long distance, and this was the first time he had seen the sick man. 

1329, But suppose the man had been ill, did not the doctor give him medicine ?--- 
The doctor gave him medicine after the smelling out, after the man was killed. 

1330. ft the doctor had given medicine to the sick man before the smelling out, 
how can you say it would not have cured him as well as it would have after the other 
man was killed ?---I cannot give evidence on that; I know that Ngcelwane lived as it 
was. 
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1331. Was the wntakata a rich man P---No. 

1332. Was he a poor man ?--- Yes. 

1333. Was he connected with the man who was ill?---No. Ngcelwane was 
connected with Eno, by a younger brother ; he was Langa’s son. 

1334. Did the doctor get paid in this case ?--- Yes, he received something. 

1335. For giving physic after the man was killed ?---He was paid because the 
sick man was cured. 

1336. The wntakata, you say, was eaten up ?---All that he had was taken; but it 
was only two head of cattle. He had one wife. 

1337. What became of her ?---She remained at the kraal to which she belonged, 
with her two daughters. 

1338. Who gct the daughters ?---The women and her children remained with 
the wizard’s brother. 

1339. Did the brother have anything to do with the calling in of the doctor ?--- 
No, the doctor was sent for by the sick man’s relatives. After the death of Sityakuva, 
Tino gave his widow three head cf cattle to milk for her support. 

1340. Do you know of any other case of a man having bewitched another ?---There 
are many, although I cannot enumerate them all. 

1341. Do you know of any case in which a man was charged with bewitchin 
another, who was convicted and killed without having confessed ?---Yes, there is one i 
shall mention. Boto was charged with having bewitched another, he denied the charge, 
and the result of the enquiry was that he was acquitted. 

1342. What was the evidence brought against him P---The evidence was the accu- 
sation of the doctor, but that was not supported by the production of the charm, and he 
was looked upon as a liar. Boto was allowed to live, and he became a rich man. The 
witch doctor said that Boto was killing a sick man by charms, and the people said 
produce those charms ; but he could not produce them. | 

1343. What did he try to produce ?---When the people called upon him to produce 
the charms he did not know where to look for them, and the people said he was a 


ar. 

1344, What became of the witch doctor in that case ?---He was eaten up, and his 
property confiscated because he was a liar. 

1345. Then do they eat up a witch doctor if he falsely accuses another of sorcery. 
--- Yes. 

1346. Then the doctor feels that when he charges anyone with witchercft he must 
prove it or else be eaten up ?--- Yes, the doctor knows he will be called upon to produce the 
charms at the same time that he accuses a man of witchcraft. 

1347. Is the doctor’s position a lucrative one if it succeeds ?---Yes, he gets rich. 

1348. Therefore, he knows he risks a great deal, and is willing to do so for his 
payment ?---He knows that if he falsely accuses another he will be punished. 

1349. Ifa witch doctor is called in, and he cannot effect a cure, would they 
punish him ?—Nothing would be done to him. 

1350. If the doctor is called in when the case is not a difficult one, and when he 
easily cures the sick man, do they pay him ?—Doctors generally get one head of cattle 
for attendance upon a sick man if they cure him. 

1351.—Does the doctor get more if it is « difficult case and he has first to smell out 
somebody ?—If it is a case in which the doctor has to smell out and produce charms, 
he gets two head of cattle; out of the two head of cattle one is killed at the kraal for his 
use while there, and the other one he takes away with him. 

1352. Do you know of any witch doctor who was killed ?—I don’t know of such a 
case, but [ know of some of them having been eaten up. 

1353. Do you know of any witch doctors being charged in our courts with bringing 
false charges against another ?—No, [ don’t know of any of those cases. 

1354. Don’t you see it is a dangerous thing to have witch doctors about who can 
eause the death of a man by producing a piece of blanket ?—In those days we believed 
in the thing, but now there 1s no danger because witch doctors do not exist. They are 
not allowed. 

1355. Do not you think they were not allowed to practise because the whole thing 
was a deception ’—I cannot speak on that matter. In those days the chiefs carried out 
the system, and now there is a change. 

1356. Do you believe in these charms any more ?—It is another time now; and 
I cannot cay about that. 

1357. If any of your friends were sick, would vou call in a witch doctor ?—Now I 
go off to the white doctor and ask for medicines. 

1358. Do the people object to this ?—I cannot unswer for the hearts of other men, 
but what I know is that when a man is sick now, the relatives get a “ tickey ”’ 

(three-pence), and go to the white doctor for medicine. 


M 


Toto, Metu, Noqaba, 
Tshuka, and Zonke. 


Sept. 14, 1881. 


Toto, Metu, Ngqata, 
Tshuka, and Zonke 


Sepé. 14, 1881. 


GU NATIVE LAWS AND CUSTOMS COMMISSION. 


1359. Don’t you think it is better that that should be the practice P—Now that I 
have not got my old customs, I am satisfied to go to the doctor and get medicine. 

1360. Are the other natives satisfied P—I cannot answer for them. 

1361. Mr. Stanford.| What was the origin of the war between Gaika and 
Ndhlambe P—Thsuka says: The origin of the war between Gaika and his uncle 
Ndhlambe was this, that Gaika committed adultery with Ndhlambe’s wife. I was 
young in those days, and I cannot say whether it was after or before the British 
Government acknowledged Gaika’s supreme chieftanship. The great fight at Debe 
Nek was in consequence of a land dispute. There was first a struggle between the 
herds of Gaika and Ndhlambe, and Ndhlambe ordered the other herds to pay, while 
Gaika said Ndhlambe’s herds must pay. Another fight followed, and owing to the 
assistance which Ndhlambe received from the witch doctor Linxs, the majority of the 
people went over to him, and Gaika’s army was beaten. Linxs was the wise man of 
those days, and was the same man who made the attack on Graham’s Town. He wasa 
kind of prophet, and I think he must have been a witch doctor. Those who were on 
Ndhlambe’s side believed in him, and those on Gaika’s side did not. 

1362. Rev. Dr. Steart.] Was the war popular ?—Gaika and most of his people 
were opposed to the war, and wished the matter to be discussed, but Ndhlambe fecling 
his power pressed on. 

1363. Did any of the headmen give advice P—Ntsina and others endeavoured to 
prevent bloodshed. 

1364. Was Linxs known by another name ?---The Dutch called him “ Lenks” or 
“ loft-handed,” and his Kafir name was Nxele or Makanda, which also meant 
left-handed. 

1864, Mr. Stanford.] Is it customary to have a witch doctor attached to the great 
place P---Among some of the chiefs it is customary, and he is called intongaya- 
kwomkulu. 

1366. Rev. Dr. Séewart.]Are these known now as witch doctors ?---They do not call 
them witch doctors in our days. 

1367. Are they looked upon as such ?---Such things are not heard of now. 

1368. Do the people believe that it is entirely swept away ?---We still have a 
belief in our own medicines, and in our own way of administering them. It has 
happened within my knowledge that » man who had not recovered after receiving 
medicines from a European, has gone to a native doctor, not a witch doctor, but a 
medicine doctor, for medicines, and has been cured. 

1369. Mr. Stanford.} Does a man pass through any rite before becoming a witch 
doctor P---All witch doctors have to pass through the right of whkutwasa before being 
acknowledged as such. 

1370. Do the Gaikas go through any ceremony of whukafiula before going to war ? 
---We Gaikas never had a doctor for that work. Kreli may have adopted the custom 
becsuse he is nearer to the tribes to the north. 

1371. Were there any other rites connected with the witch doctor ¥---The follow- 
ing custom was sometimes practised when a headman was ill: the doctor would say 
thot the spirits of the sick man’s ancestors required food, and then a beast would be 
sacrificed, and all the people would be assembled together to partake of the feast. 

1372. Can you describe the working of the Spoor law?---'loto says: The custom in 
following the spoor of cattle stolen from the colony was this: the spoor was traced from 
the colony to some kraals among the Gaikas, andthe people were then held responsible and 
had to pay the value of the cattle. If the spoor was not traced soon to one kraal, the 
duty of following it up was handed on from one community to another, until at last the 
thieves were found. If the thieves could not be found, and the spoor Lecame obliterated, 
tho kraals in the neighbourhood of the spot where the spoor was lost were held re- 
sponsible for the stolen cattle. Among ourselves if stock was lost, and the spoor was 
found, it would be traced as far as it could, and if lost in the neighbourhood of any 
kraals, those kraals would be searched, and if the owner refused to allow the people to 
search, it was taken as evidence that he was guilty of the theft. 

1373. What was the punishment for homicide ?---If a man killed another acci- 
dentally, he had to pay a fine to the chief. The chief would make him pay a fine 
becauso one of his men had been killed. In that case the fine would not be so heavy as 
it would have been if the man had killed another intentionally or jn malice. 

1374. [Low are cases of assault dealt with ?---When o man assaults another and 
injures him seriously, he is punished by fine, but the mjured man does not get anything 
out of the fine. 

Tehuka says: Sometimes when a man received an injury in a fight, and the matter 
was not reported to the chief at the time, no notice would be taken of it by the chief if 
he heard of it subsequently. 
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i How is incestuous intercourse punished ?---It is punished by fine payable to 
the chief. 

1376. Do you know of any instances where the people have abandoned a chief 
because of his injustice ?---Gaika, who was not popular with his people, lost power and 
authority by a great number of his followers going over to Ndhlambe. 

1377. Is disobedience to the chief punished ?---Yes, contempt of the chief is 
punishable by fine. 

1378. If a man was summoned to appear at the chief’s kraal and refused to go, 
would he be punished ?---Toto says: If a man was ordered by the chief to appear at 
his kraal to answer a complaint, and refused to go, he would be sent for several times, 
and failing his appearance the case would be adjudicated in his absence, and judgment 
given against him. If he then refused to obey the judgment oa messenger would 
be sent to enforce it. 

1379. Sir J. D. Barry.| Are there any cases where a man may disobey his chief 
and yet escape ?---The chief, perhaps, may order me to seek for cattle for him ina 
certain place ; I might refuse, and he would send someone else. He might, perhaps, 
then send for me to ask why I had not gone, but I would not be punished; I might 
lose favour in his sight. If I could give good reasons why I had not gone, of course it 
would be all right. | 

1380. Mr. Stanford.| What is the custom known as watching the chief’s grave P--- 
In the case where o chief has died and been buried, some men are appointed to watch 
the grave, and if they refuse to go they are forced to the grave. 

1381. What is the practice in reference to“ isizi” or blood cases ?---These are 
criminal cases, and are reported immediately to the chief, and the man who fails to do 
80 is punished. 

1382. Hon. Mr. Upington.| Do you know of any instance where a man was punished 
for treason against the chief, such as plotting his overthrow P—A man would be killed 
if he did 3 but I have not seen a case of the kind ; the people know the penalty for 
it is death. | 

1383. Is it an offence to speak disrespectfully of the chief ?—The chief would take 
no notice of that. 

1384. Suppose a man were to molest the person of a chief in any way, would the 

nalty be death ?—I have known instances where the chief has received a crack on the 
ead from a knob-kerrie, in some fight arising when he has been out, and no notice has 
been taken of it. 

1385. Is the chief in no better position than a common man in case of assault ?--- 
The punishment for an assault on a chief is greater than for an assault committed on 
the person of a common man. The whole of the man’s projerty, in the first case, 
would be confiscated. 

1386. What is the mode of execution ?---I never went to see a man executed. 
There is a rock down in the Nahoon, which is called the wizard’s rock, and from which 
men were thrown in the old time. 

1387. If men belonging to one chief left him and went to another, could the first 
chief go and demand those men back again ?---If the chief under whom the men were 
living heard that they were going, and was quick enough to catch them on the way, he 
could take their cattle from them. 

1388. Supposing the chief did not catch them ?---Then the other chief would look 
after the men who had fled, and nothing would be done to them. 

1389. Mr. Ayh7f.] Do you understand that the object of punishment is to prevent 
crime or to ensure compensation for the man who has suffered ?---Tshuka says : It is to 
prevent crime. 

1390. And do you think that the practice of punishing by fine for a severe assault 
is a good way of punishing ?--- We like that custom. 

1391. What would be the fine imposed for knocking out an eye ?---I remember a 
case where a man’s eye was knocked out, and the fine paid by the man who did it was 
five head of cattle. It was an accident. 

1392. In such a case would the same penalty be imposed if a rich man knocked 
out another man’s eye as if a poor man hal committed the mnjury ?--- Yes. 

1393. Don’t you think that in such a case the punishment would be more severe 
upon the poor man than on the rich ?---If a man was very poor he would always be 
interceded for. 

1394. Do not the chiefs regulate the punishment according to rule ?---A chief 
always follows a custom in cases of that kind just mentioned. 

1395. Lf the object of punishment is to maintain good order in government, don’t 
you think that if a man committed a grave offence it would be a better mode of 
punishment to imprison him, than to fine him?---I don’t know how to answer, 
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because these things don’t seem to go equally with your customs Herel am an old 
man, but I have to pay hut-tax and garden-tax. 

1396. Have you noticed the way in which magistrates and judges award justice, 
and try cases ?---I used to go to courts sometimes, but I don’t now, and cannot say. 

1397. When you wert to the court did you see that there were nine men who 
were called in to help the judge to find out whether the man tried is guilty or not ?--- 
Yes, I saw that. 

1398. Do you think that is a good plan ?---I thought it was all right, because 
they were the councillors to see into the case. 

1399. Do you think the people in the Transkei would be glad to have their 
cases tried in the same way, suppose a law were made in that country ?---I don’t know. 
The law may be useful, but I cannot say. I think men are much worse now than 
they were in the olden time. 

1400. Do you think the men would wish it ?---Would the white men take our 
men to assist them, or would they carry out the law themselves ? 

1401. The law would be applied by the magistrates ?---I don’t know if the people 
would like it. If the magistrates had policemen to carry out the law we would not 
like it; those are people who treat us badly, and no good would come out of it. 

1402. Sir J. D. Barry.| Suppose a chief were consulted, and the councillors were 
taken as a jury list from which men would be selected to give aid to the magistrate, 
would they not appreciate that, and be competent to say if a man were guilty or not? 
---We cannot say anything about that, because it is not our idea. We only know the 
customs we have been speaking to you of. 

1403. Hon. Mr. Tanglin Suppose a magistrate desired to ascertain truly whether a 
man was guilty or not, and wished to have it decided by people of his own race, would 
it not be well to have nine men from prisoner’s own people to consider the question ? 
---We should like this very much, because it would be following our own custom; if 
the men were allowed to sit and listen to the case, and at the end to say to the 
magistrate, ‘this is the case,” grving him the word, it would be well. 

1404. Sir J. D. Barry.| If you had those nine councillors in the box, do you 
think they would talk the matter over and settle among themselves what the judgment 
should be ?--- Yes, they would like it very much, because, as I said before, it would be 
following our own custom. 

1405. That is the sort of thing you have been doing among yourselves P—Yes, 
that is our custom; we used to go and dusa (visit or wait on the chief) at the great 
place. If the people saw the councillors in the court with the magistrate, they would 
say we can ‘“‘busa”’ at this place, according to our custom, and they would like that. 

1406. If a Kafir is charged with a “blood ”’ offence, is he not allowed to select 
some man to talk for him ?—Toto says: Hach man had to talk for himself, we had no 
perverters. 

1407. Would you sooner be without the perverters ?—Yes, because then you can 
get the truth. 

1408, Mr. J. Aylif#f.] Do you think a magistrate in the Transkei would be well 
assisted if he had nine Fingoes or Kafirs in the court to talk the matter over P—Yes, if 
the magistrate treated them kindly they would be willing to go. 

1409. Suppose in that country there should be a custom that the people should 
help the magistrate in arranging roads, or in managing schools, would the people take 
suflicient interest in these works to discuss the matter ?— Yes, they would like it ; it isa 
busca. 

1410. These works would give a great deal of trouble, and there would be no pay 
for them ; under those circumstances do you think the people would undertake them ?— 
If they got nothing they would not be satisfied. 

1411. Would they not look upon it as a privilege if they were asked to help the 
magistrate ?---A man does not like to work 1f he cannot get his stomach filled. 

1412. But the councillor is not paid for giving advice to the chief is he ?---Yes, he 
has cattle given him. Just as we are here now, I might say to the chief, “ Give mea 
cow.” <A councillor might see 2 cow being milked in the kraal, and say, ‘“ Chief, I like 
that cow,” and the chief would say, “ Drive it home.”” We are very sorry the chiefs 
have died. If I saw a chief riding a horse, I might say, “Give me that horse,”’ and he 
would give it to me. 
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Sir J. D. Barry. 


W. E. Sranrorp, Esq. Rev. Dr. Stewart. 
J. AyLirr, Esq., M.L.A. Hon. T. Uprneton, M.L.A. 


Examination of Zoto, Tshuka, Metu, Ngqaba, Zonke, and Dashe, Gaikas, continued. 


1413. Sir J. D. Barry.| Is lobola demanded by the parent because he loses the Toto, Tshuka, Metu, 
services of his daughter ?---Toto says: When a girl is going to be married it is expected "gab Zonke, and 
that something shall be received for her, because there has bon a great deal of expense ee 
at her marriage. Sept. 15, 1881. 

Tshuka says: The dowry and thas: is the knot of relationship and of marriage, 
therefore when a girl goes to one kraal, something is to go from that kraal to tho father 
of the girl, so that each family should possess something. 

(The other witnesses agree.) 

1414. Then it is not because the father of the girl loses the services of his daughter 
that he receives the lobola ?---Toto says: It is not on account of the services only ; that 
reason is considered, but besides that, there is the relationship to be considered. 

1415. Why should anything be paid for relationship ?---There would be no 
relationship without the cattle, for there would then be no friendship between the two 
kraals 


1416. Our custom is for the parents to give dowry to their daughters when they 
are about to be married, and how 1s it that Kafirs expect something for their girls, and 
look upon them as they would upon cows ?--- With regard to the sale of a cow it is quite 
a different matter. We do not sell our girls, but cattle are paid for them to create an 
alliance between the two families. 

Ngqaba says: When a girl is marricd she goes from one family or tribe to another, 
and cattle are sent from the other family or tribe to show their recognition of her, and 
also to provide an asylum for her in future, supposing she should come to need it ; then 
the cattle are divided among the father’s family, so that if the father himself became 

r, the girl in case of need could claim from others who had received ‘kasi cattle. 
Fou white people appear to marry your girls, and then have done with them, and take 
no further interest in them. 

1417. But we take such interest in our daughters that we provide them’ with a 
dowry, which is for her own use in the future ?---We also have the same custom; and 
it often happens that when a girl is going to be married she takes a cow, and often 
when her kaross is worn out hoses to her father for a new one, and he gives one to 
her; she gets the ox out of which the kaross is made, and in addition to this she 
frequently takes with her one of the sacred cattle belonging to the family, called 
wbulunga. So that in that respect ow custom is very similar to the one mentioned 
by you. | 

a 1418. How are the lobola cattle, after they have been received, distributed ?--- 
Negqaba says: When the dowry cattle get to the father’s kraal his relatives are assembled 
together, brothers, uncles, and sons, and the cattle are distributed among them, some 
regard being given to those who assisted at the ceremony of the tfonjane, and who 
gave cattle on that occasion to be killed at the feast. It sometimes happens that even 
an uncircumcised boy, if a poor relative, would have a claim, and would receive one of 
the cattle. The father of the girl and the heir of the house to which she belonged would 
have the most say in the distribution. 

1419. What are the expenses incurred in connection with the custom of the 
tntonjane ?---The usual way is for either the father, or heir of the house to which the 

irl belongs, or her uncle, or some other relative, to givea beast to be killed for the 
feast. The number of cattle killed is according to the circumstances of the people; if 
they were rich, each would give a beast, but poor people are not compelled to go beyond 
what they can afford. 

1420. What are the obligations imposed by custom upon the father of the girl, 
and upon the relatives who receive a portion of the lobola ?—Toto says: The girl 
knows all the parties who received a share of the ¢kast paid for her, and as her children 
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grow up she will give them this information, and when they arrive at maturity they 
will go to these people and ask for cattle or assegais; if the girl became poor and re- 
quired assistance, she would go to these relatives and ask for cattle, and in nearly every 
case she would receive something, with which she would return to her husband’s kraal. 
Supposing that her husband died, and she could not remain at his kraal, she would 
have the right to go to her relatives for maintenance for herself and children. 

1421. If those people who received tkasi refused to give maintenance to the girl 
when she claimed it, would the chief order them to give the assistance asked for P— 
Yes. 

1422. Would that be after a formal complaint had been made to him ?--- Yes. 

1423. Does he decide what is to be paid for maintenance ?—The chief would say 
to the man, “ Show your friendship which you had when you received the cattle for this 
woman, and to-day you are washing it off.” 

1424. If he refused to show his friendship, what would the chief then do ?---Then 
it would become an ordinary case, and payment would be exacted from the man. 

1425. In the form of a fine ?—Yes, he would be punished by paying a fino in 
cattle. 

1426. To whom would the fine go ?---It would be given to the girl. 

1427. Would she get that fine directly, or would the chief appoint some care-taker 
to look after it for her benefit, and for her children’s benefit ?---The fine would go to 
the woman herself. The chief would say, “ Here are the cattle, and you had better go 
to a friend of yours and stay there.” 

1428. She would go to her father’s friends ?--- Yes, she would choose some relative 
of her father, if her father were not alive, and live with him. 

1429. Suppose the woman dies after having received the fine awarded by the chief, 
would her children have a claim upon it P--- Yes. 

1430. Do you know of a case where a chief has had to step in to order a father 
to pay a fine because he would not help his daughter ?---We never have cases of that 
kind ; a man always receives his own daughter. 

1431. But when tho father of the girl is dead, and some of those who have received 
a portion of the lobola are alive, but refuse to show friendship, what then ?---That is 
case we mentioned before, when we said the girl would go and complain to the 

lef. 

1432. Can you mention a case where assistance was refused and ordered afterwards 
by the chief to be given P---Yes, Jikane’s daughter, Mato, was married to Pizana of 
Ndhlambe’s tribe. She went back to her relatives after her husband’s death, and went 
to Gagana, her uncle, for help, and Gagana said to her “ go away.”” Then she went to 
Kofana’s kraal, Kofana being a relative of Gagana, and then accompanied by the men 
of that kraal she went to Stockwe to state the case. The result was that Gagana was 
compelled to return the cattle he had received out of the tkasi paid for Mato; and they 
were for the benefit of Mato’s children, she being subsequently married. 

1433. Before 2 woman is married is her consent obtained or not P---She is not con- 
sulted ; she is called to the kraal where the men are assembled, and they say to her, 
“You must smear yourself with red clay to-day, we are going to send you to so-and- 
so,” meaning her intended husband. She then gets herself ready, and the bridal party 
leaves accordingly. Even if the girl says she does not wish to go with the man 
mentioned, she will be compelled to do so. If she goes to the chief, she would be 
ordered to obey her parents. 

1434. If she is ordered to marry a man she has not seen before, she must obey ?--- 
Yes, even if she has to go from here to Chaka’s country to her husband. 

1435. What would be the penalty if she refused ?---She always goes; she knows 
she cannot go beyond the order of the people to whom she belongs. 

1436. Sie she knows the man, but dislikes him, would she then have to go? 
---Sometimes when she is very obstinate, they send the man’s cattle back again. 

1437. Have they the power to marry her to a man she does not like P— Yes, some- 
times the relatives make her go in spite of all opposition. 

1438. And what the relatives wish, would the chief enforce ?—-When she goes to 
the chief sho has less chance than with her relatives, because the chief would beat 
her. 

1439. Can you give an instance where a woman who had refused to marry a man 
was ordered to do so by her relatives?—Dashe says: Kobini’s daughter refused to 
marry Gwenta, and went to Maqomo about it, and Maqomo pulled out a sjambok and 

ave her a beating. She remained with Gwenta for years and had children by him, 
ut she finally ran away and was never traced. 

1440. Do you know of any case where a girl has committed suicide in consequence 
of being forced to marry P—Wo know of no instance of a girl having committed suicide 
under those circumstances. 
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1441. Have you ever heard of such a case ?—We cannot bring any case of the 
kind to our recollections. 

1442. Can any of you give another case where a woman has been forced to_marry 
either by her father, or by the chiof >—Tshuka says: Eno’s daughter refused Fulani, 
and Eno’s son Stockwe gave her a beating. She went to Fulani and lived with him all 
her life. He is dead now, but she is living with her childron, 2 happy woman. Her 
children are grown-up men now. Then Qukaba’s daughter refused Ae eran and 
she also was beaten and forced to go to him; she married him and lived with him very 
happily all her life, and is still at the kraal with her family. 

(Dashe says he is a relativo of that girl.) 

1443. Did you help in forcing the woman to marry ?—No, I belonged to the hus- 
band’s family. 

1444. In this case was the chief’s intervention called in ?—The chief’s intervention 
was not required. 

1445. Have any of you forced your daughters to marry men they did not like P— 
Toto says: No; my girls all go without a word and live with their husbands. T'wo of 
them are married to old men. 

1446. Did you select their husbands for them ?---I merely say to the girl on the 
day she is leaving, “smear with red clay, you are going to-day.” The Rev. Dr. 
Stewart knows one of the old men to whom f have married my daughter. 

1447. Did she express any wish to be married to him P---No. : 

1448. Then you consulted your own wishes in the matter ?---I was satisfied with 
the man; I knew his character, and told him I wished to have friendship with his family. 
We would not send a girl to a man, if he had plenty of cattle even, unless we were 
satisfied that he would make a good husband. 

1449. You thought the man who married your daughter would make a good 
husband ?--- Yes, I thought he wou!d be kind to her, and the girl has remained with him 
comfortably ever since. In fact both of them have come to live with me. 

1450. Is it the custom for a daughter to go and live with her father, taking her 
husband with her ?---I saw that they were poor where they were living, and I said 
you had better come and live with me. The girl found something to do at Love- 
dale. 

1451. How old was this girl when sho married the old man P---She was an intombt 
about sixteen years old. 

1452. How old was the man ?---He was younger than I am; she has four children 
now. 
1453. How many cattle did you get ?---Ten head of cattle. 

1454. Do you think you could have got ten head from a young man?---I do not 
like to marry my girls to young men. They are troublesome; they throw the girls 
away and get tired of them. Vith us a girl docs not choose her own husband, we 
choose for her. 

1455. Did the family of any young man apply to you for your daughter, before 
you married her to the old man ?---Yes, there were several applications for her. Several 
young men wanted her. I said I did not trust in them, and would rather give my girl 
to a man of some standing, and on whom [ could depend. 

1456. How much lobola did these young men offer ?---Asan earnest of their in- 
tentions one offered five head of cattle, and another offered three; but that was not the 
full number, und had I consented, more would have been given. ‘They knew my 
daughter before, and my daughter would have taken any one of them if I had told her 
to. 

1457. Did you ever tell your daughter that these young men had asked for her ?--- 
I said nothing at all about the offers to her. I said to thoso fellows: “I don’t want 

ou.” 

1458. Had you any reason to suppose that your daughter liked any of these young 
men ?---Our custom is for tho father of the girl to choose the husband. She did not 
know about the applications at all. 

1459. Did the young men show aay attention to her ?---I don’t know about that, 
and [ did not care to ask. 

1460. How many daughters have you P---Seven. 

1461. All by one wife ?---Counting little girls I havo nine altogether, some by one 
wife and some by another. I have three wives, and only two sons, two more having 


1462. Have you marricd another daughter also to an old man ?---I have seven 
married daughters. 

1463. How much did you get with each daughter ?---I got twelve head of cattle 
for one girl; for my daughter by my great wife I got thirteen head; I got ton head 
for one married to a Tambookie, and I have not finished with that man yet; I got ten 
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Toto, Tshuka, as . head of cattle and two horses for another, and I have not done with him, he has not 
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: paid all his lobola ; I got six head of cattle for another girl, and that is not completed 


yet. 

1464. How much more do you expect ?---If he pays me seven heal I will go to 
him again. Another man has paid me nine head of cattle, and he owes me more ; I must 
go to hain again. Although I am an ugly man my girls are good-looking. When a 
man looks at one of them he trembles. If you saw even my little girl, you would say: 
“oh! I wish I were a black man.” My eldest son has five girls, and my second son 
has two. My brother died and has left me nine girls; and another brother of mine has 
also nine girls, so that there are thirty girls among us. I will have their cattle. 

1465. Do you find husbands for these girls, your nieces, just as you would for 
your own children ?---All these men you ses working in town among you are all working 
for me. I hope you will pay these servants well and give them nice cattle for payment, 
for they are coming to me. 


1466. Have you ot all the cattle you received for the girls, or did you give any 
to vour relatives ¥--- Yes, I have distributed them, in some cases I have only kept one 
head of catt!. for myself. 

1467. Besides the old man you mentioned, have any other of your sons-in-law 

ne to live with you ?---No. 

1468. You say you prefer old men to young ones, because the latter are too 
troublesome ?---Those are not. very old men I have married my girls to. 

1469. Were you born before the war of 1835 ?---I was a youg man then. 

1470. Is the oldest son-in-law near your age ’---He is not a very old man, he is 
about forty. All the other girls are married to younger men 

1471. Why do you say that young men are troublesome ?---By young men, I 
mean those who have just been circumcised, very young men. They just go wandering 
about all over the country, getting a loaf of bread here, and a drink at a canteen over 
yonder, and were would my girl be? These men are no good at work. When they go 
to farmers and get a piece of work they don’t stay there. 

1472. What number of cattle did you pay for your wives ?---My great wife cost 
me twenty head of cattle. Three or four men wanted her, and they all wanted to show 
what they could do in the way of giving cattle, and I gave more than anyone else 
could. That is how I got her. She is with me now; she is a fine tall woman and 
works in Dr. Stewart’s garden. I:ven now she makes a man look kindly to her. 

1473. Why did you marry her ?---I married her because I liked her. The matter 
was opened at her father’s kraal, by his speaking to my father, and saying that he 
liked me, and would send his girl to our kraal. The two old men settled it among 
themselves, and the first. I knew of it was when the girl arrived. I had not asked for 
her ; she was brought to our kraal. 

1474. Did they then ask you what number of cattle you were willing to give ?--- 
She came after the dowry had been paid. 

1475. Who fixed the dowry ?---The father of the girl said he wanted twenty head 
of cattle. . 

1476. Was that before she was brought to your kraal ?--- Yes. 

1477. Did you consent to give the twenty head ?---My father consented for me. 

1478. Did he take your cattle, or did he pay for you himself ?---Among us the 
junior has no cattle, and the father gives the cattle for him. After I was married I 
set up a house for myself. 

1479, At the time when von married your great wife, had vou any other wives ?-- 
No; she was my first wife. IT remained at my father’s kraal and helped him. 

1480. Had he any power over you after you got married ?---Yes, I was under my 
father all his life time. If a father tells his son to go to another kraal, he gives him 
so many cattle, and says © vo and build over there.” The father commands the whole 
family during his hfe time. 

1481. After you married your great wife, did you marry a second wife ?---Yes, I 
married a right-hand wife, and gave eight head of cattle for her. 

1482, Who chose her ?---I did. 

1443, Is it usual for a father to choose more than one wife for his son ?---Tt hap- 
pens in different ways ; sometimes the father will select even a second wife, and some- 
times the son will say “I like that woman,” and they will arrange it. Then the 
relatives will be ussembled and will be told that the son wants to marry. 

1424. When you married a second time did your father choose vour wife ?---I 
went to him, and said “there is a girl 1 like,” and he consented. 

1485. Did you pay your own cattle for her ?—The matter was arranged between 
our relatives ; my father did not give anything himself, but my brothers gave towards 
the cas’, I went myself to ask for the girl. 
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1486. What did you say to the girl’s father ?---I said “I like this girl and would 
wish her to be my wife.” He said, all right. Then he brought her to my kraal. 
~ + 1487. Before he brought her to your kraal did he say anything about cattle P— 
The first thing was this: sf sent a man to the father of the girl to say I liked her, but 
that she must not go to the infonjane any more. Then I began to send cattle; I sent 
six head first, and then the girl was brought; then I gave two more when the bridal 

arty left our kraal. They took back two head with them, and we slaughtered three 
ead at our kraal. 

__ 1488. Why did you say that the girl was not to go any more to the intfonjane P—I 
said that I was going to marry her; and I objected to her going to the intonjane and 
playing with the young men, seeing that she was to be my wife. 

1489. You meant that she was not to attend the dances connected with the intone 
jane ?—Yes. 

1490. Is it usual for a father, when he receives a proposal for one of his daughters, 
to prevent her going to these dances ?—Yes, if a girl is going to be married she does 
not attend. 

1491. Before you went to your father about this second marriage, did you consult 
your great wife at all —I did not say anything to my great wife. She would not 
assist me to be married, but I would tell my ae 

1492. Did you find out from her if she would like you to marry again before you 
took proceedings ?---Yes, she must have been satisfied, because both are living with 
me now; neither of my wives have left me. 

1493. When the second wife was brought to your kraal was there any dancing P— 
‘Yes, there was the usual dance. 

1494, Did your great wife attend that dance P—Yes. 

1495. Do wives like other wives added to their husband’s establishment P—Ngqaba 
says: They are different ; some wives say to their husbands that they wish him to 
marry a second wife ; others again don’t like it. 

1496. Why do they ask their husbands to marry a second wife P—A wife may say 
to her husband : “I would like you to marry another wife, because I cannot do the 
work on this place without assistance.” 

1497. at work would that be —The work about the place, such as cooking and 
cutting wood. 

1498. But a second wife would not help at a great wife’s cooking, would she ? Has 
not each wife a separate establishment p—Tshuka says: Sometimes a wife may think 
in this way : her husband may fall ill and one wife could attend to him while the other 
looked to the other duties, and they would help one another in that way. Sometimes it 
happens that a woman is not very strong, and would rather have another woman on the 

lace to be of assistance to her, and to nurse her in preference to be nursed by her 
usband. 


1499. As a matter of fact, each wife has a separate hut and eats separately ?--- 
‘Yes. 
1500. And so, too, with the children of each establishment ?--- Yes. 
1501. Do they cultivate separate gardens ?—Yes. 
1502. And the produce of the different gardens goes to the separate establish- 
ments ?--- Yes. 


1503. Then a second wife is no help to a first wife’s domestic establishment ?---In 
case of sickness she would be a help. 

1504. Do you know of any case or number of cases where a first wife asked her 
husband to marry a second wife ?---Arashi was married to Kueza of Ndhlambe’s tribe. 
Arashi left his father’s kraal and built a kraal for himself. J1is wife, who was my 
sister, lived with him long at this kraal, and then shie said, you had better get another 
wife, because I am not a strong woman. When I am ill there will be no one here to 
get water and make fires, and when I am lying in the hut you will be prevented from 
going out and looking after the cattle, because you won’t be able to leave me. So he 
married a second wife, Seko’s daughter. He also married a third wife. 

1505. Had your sister any children when she asked her husband to marry again ? 
---She had four children then. 

Dashe says: My sister practised medicine ; she was a doctress, and was continually 
being sent for, so she said to her husband: “I wish you would marry again, because I 
am continually being sent for to see people, and while I am away there 1s no one to 
light the fires for you, and cook your food.’”” So he married, and both of his wives are 
still living with him. It is a common thing for married women to tell their husbands 
to marry other wives. 

Toto says: We don’t have to go far for illustrations you want. I have three 
wives, and they are all three living with me. The third wife I attached to the great 
house, because my great wife said to me “ You must marry again, and provide my 
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Toto, Tshuka Met, house with a rafter.”” My brother has three wives; while he had only two, his great 
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wife said to him “ Provide my house with a support,” and so he married a third wife. 
He has since died, and all three of his wives are living with our family still, and no 
one has gone home. They are all living with me, and their children are there tuo. The 
chief Stockwe was asked by his right-hand wife to marry another woman to be attached - 
to her section. 

1506. How does this additional wife become a support or rafter ?---Toto says: 
They belong to the great house ; if a wife who is a rafter has a son, that son ranks as a 
younger brother in the great house. 

1507. Then are women generally pleased when their husbands take other wives ? 
--- Yes, they are satisfied, because it is a custom. 

- Tshuka says: There is jealousy sometimes among the wives. 

1508, What did you, Toto, pay for your third wife ?---Nine head of cattle. 

1509. Your wives have brought you in a good deal of stock by having so many 
children ?---Yes, I have given you an account of my daughters. 

1510. Is it a profitable thing for a Kafir to have many daughters ?---Yes. 

1511. But when a son marries the father gets nothing for ian, but pays out in- 
stead ?--- Yes, I married one of my sons, and paid cattle on his account. 

1512. Then the sons bring in nothing ?---They can work for cattle and get 
earnings. 

1513. Do those earnings go to support the son’s own establishment ?---He brings 
his cattle to the father’s kraal, and the father is interested in them, and uses them. 

- 1514. How many sons have you ?---] have two grown-up sons, and one boy. 

1515. By which wife are they ?---One by the great wife, another by the right- 
hand wife, and the boy by the third wife. 

1516. What good have they done for you ?---I would not be here to-day if I had 
not had those sons. Here I am and they are looking after things at home. 

1517. Have thoy got wives ?---Yes, I said before that my one son had five daugh- 
ters, and that the other also was married. 

1518. Do they live in your kraal ?--- Yes. 

1519. Which do parents generally prefer, boys or girls ?--- We like them both. 

1520. Do you like boys least ?---I cannot say that we like one more than the other; 
the girls bring cattle and the boys look after them. 

1521. If you were a great chief, your girls would bring you ina greater deal of . 
cattle ; as much as fifty or one hundred for some ?— Yes. 

1522. If a chief has a large number of boys, each of them could only do a certain 
quantity of work ?—The circumstances of a chicf’s sons are different. They would have 
kraals of their own. 

1528. Then would they not help their parents ?—If I had land I would say to my 
eldest son, you must make a kraal over there; so it is with the sons of a chief, they 
meke kraals and hold them for their father. 

1524. Then the labour of the chief’s son would be more productive than the labour 
of a poor man ?—The chief’s son works while he is a youth, but when he becomes ma- 
ture eee his people to work. 

1525. Do the chiefe prefer boys or girls P—We like to have plenty of wives, plenty . 
of boys and girls; We like them all. e like our name to live in our children. 

1526. What 1s your reason for liking plenty of children ?—For many reasons ; 
among others this, that supposing some should be unfortunate the others would help 
them. | 

1527. Has it ever occurred to you that in the world there are the same number of 
men and women ?—I cannot count that way; I know that one man has ten wives, an- 
other six, another four, and so on, and there are enough for all. 

1528. But it is the case that the number of the sexes are equal ?—I do not think 
so, there are more women than men. 

1529. Where they have actually counted the numbers, it has been found that they 
are equal ?—Well, I will not argue that point, if you say you have counted. 

1530. If the rich man gets many wives then there are none left for the young men, 
and if Kafir fathers think the young men make troublesome husbands they are not 
likely to get married at all ?—It is a man’s own fault if he can get no cattle to marry ; 
he can get a wife if he likes to pay for her. 

1531. But if every man was industrious every man could not get a wife, if some 
had three, and others six, and so on ?—A man does not get a wife because he does not 
work ; he 1s lazy. | 

1532. If you had only one wife the two other women you married could then have 
pecome the wives of two other men, who have no wives because you maried three 
women ?—It is right that a man who does not work should not get a wife. A man 
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works, “ uses his blood,” and gets a benefit for it. I am “ eating my blood,” for I have 


three wives. 

1533. Do you think it right that you should order your daughter to marry whom 
she likes ?— Yes; it is our custom. 

1534. Is it not a bad custom to tell a woman to live with a man she hates P—I 
see that they will not go beyond this custom; I see that they live with their husbands 
and are content. 

1535. You have told us that a woman ran away from a husband she had been 
forced to marry against her wishes ; how can you say it is a good law which forces a 
woman to lie with a man she hates ?---They do get mad sometimes, and go off like that 
woman, but they go back to their husbands. A child cannot go against her father. 

1536. Do young men before they marry ever find out the girls they like ?--- Yes. 

1537. Did you marry your first wife because you liked her?---I said before that 
the two fathers met, the girl’s father and my father, and they said I was to marry. I 
had no choice. 

1538. Suppose you had not married ?---I had no power in that matter at all. 

1539. Had you power when you married your second wife?---I had no power in 
that either, but went to my father and asked permission. 

1540. Did you first see the girl and like her ?--- Yes. 

1541. Could your father have ordered you to marry a second wife without your 
consent ?--- Yes; I would have married her. 

1542. Under what circumstances is a man entitled to recover lobola ?---When his 
wife refuses to live with him and goes back to her friends. 

1543. If she has children when she goes back ?---Then the cattle are divided, und 
some remain with her on account of the children. 

1544. What is the division in such a case ?---For each child one head of cattle. 

1545. Is that independent of the number given originally of the lobola ?---No; in 
recovering part of the dowry so many cattle remain on account of the children. 

1546. Is there no law or custom which can force a runaway wife to return to her 
husband ?---The rule is for a husband to get his cattle back, if his wife refuses to live 
with him. | 

1547. Does a man in that case go and take his cattle or does the chief decide ?--- 
They first talk the matter over among themselves, and endeavour to arrange it, but if 
the two families cannot arrive at a satisfactory settlement, the matter is referred to the 
chief for his decision. 

1548. If he orders her to go back, and she refuses, what then ?---Then the cattle 
are given back. | 

1549. In such a case can her father re-marry her ?--- Yes. 

1550. Is there not a custom by which if a woman runs away after she has given 
birth to a child the lobola cannot be recovered ?---No; one head only would be left on 
account of the child. 

1551. Is there no rule which provides that the lobola cannot be recovered if a 
woman has had a number of children and runs away ?---The number of cattle left at 
the kraal of the father are in accordance with the number of children. 

1552. How would it be with you if you were limited to one wife ?---I would think 
it a very hard matter after having three wives. 

1553. Suppose you had never been allowed to have more than one wife, you could 
have bred as much cattle as you liked ?---It is a matter which should be left to oneself. 
If I had liked to get more cattle, and would have been content with one wife, it would 
been all right; but I was not. 

1554. Don’t vou think it is treating children like cattle if you force them to do 
what the father orders, whether what he orders is right or not ?---It is a rule with us 
that a child should be obedient. 

1555. Do you not treat them as oxen if you force them to act against their wishes? 
---A child is under the charge of the father who knows what is best. 

1556. But suppose the father was a bad man and a thief, and ordered his son to 
steal ’—If the father were a bad man the son would still he showing his obedience by 
taking care of the property and looking ufter the father; but he must be obedient. A 
father will not tell his son to steal. 

1557. Suppose he did ?—If the son consented to that they would both be thieves. 

1558. You say a son must obey his father whether he is ordered to do a wrong or 
right thing ?—If the thing in itself is wrong, then the son need not obey, because a 
case of that kind would bring trouble on the family. 

1559. Then it would be wrong to order a son to steal P—Yes. 

1560. Is it not a wrong thing to force a woman to go with a man, and is it not a 
bad law that tells a woman she must obey her father whether she likes it or not ’—It is 
right that a girl should go where her father sends her. 
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1561. Suppose a law were made to punish parents who made their daughters marry 
against their will, would not that be a good law ?—I cannot say anything about that 
custom, because it is not ours. 

1562. If a law were made to punish men for beating their daughters who would 
not marry as they wished, would it not be obeyed by you and other natives ?—A man 
likes his daughter to obey him, to ‘eat her blood ;” that is to say, he uses the cattle 
which are paid for her. 

1563. Would you still beat your daughters if they refused to marry ?—It 1s not 
our custom to consult a girl in the matter. 

1564. Suppose your chief in those days said that you shall not beat your daughters ; 
that you shall not marry your daughters to anyone they did not like; that you shall 
consult your daughters before choosing a husband ; would you have obeyed your chief? 
— We would not have obeyed that law; the end of that would have been that our 
daughters would have become prostitutes. They would have remained at our kraals 
and have got children promiscuously. 

1565. Suppose a law said the girls could marry whom they liked, and that the 
fathers could rot force them to marry; would not that have been a good law ?—If an 
order of that kind had been made by each chief, we would not have accepted it; but if 
Government says we must find something else, we have to learn the custom of Govern- 
ment, and would endeavour to learn it. 

1566. Would you not like your own daughter to marry the man she likes, rather 
than the man she did not like ?—It is a custom of ours for a girl to obey her father; 
that is not a custom of aday. It has always been our custom, and therefore we have 
not changed it. 

1567. Don’t you think it would bea good custom which told a father to do to- 
wards his daughter as his heart taught him; that is, to consult her wishes if they are 
good ?— Where would the girl and the son-in-law go toif the marriage were against 
the wishes of the parents. 

1568. The man would have to go to a kraal where he will find that the parents are 
willing to let him marry their daughter, and he must try again and again ?P—Tshuka 
says: We train up our children to obedience in order that when they marry they are 
good and obedient wives. If we allowed them their own wills at the kraals where they 
were brought up, they might want to use their own wills at their husband’s kraal. 

1569. Ilave you, Tshuka, ouly one wife ?—Yes. 

1570. Are you a Christian, and are Metu, Zonke, and Ngqaba Christians P—They 
all answer yes. 

1571. Do you want more than one wife ?---We have got used to one wife and have 
children. 

1572. How did you choose your wife ?---Tshuka says: I liked the girl, who was 
also a Christian, and paid lobola for her to her father. Her father was a Christian. 

1573. Have you had direct benefit from the lobola ?---No. 

1574. Why did you pay lobola ?---I paid the father. 

1575, Why ?---To make a knot of alliance. | 

1576. How did you set about getting the girl ?---I went to her father and said “I 
want your girl,” and he consented. 

1577. Did he say anything about cattle ?---He said “ you will have to pay cattle,” 
and I paid. 

1578. Did he fix upon any number ?--- Yes. 

1579. Did you take the cattle to his kraal ?---The bridal party, who brought the 
girl to me, went back wifh the cattle. 

1580. Did you take her to the minister to be married in church ?--- Yes. 

1581. Do you as a Christian like the custom of paying lobola ?---Yes 

1582. Why ?---Because it knots friendship. 

1588. Could you not have friendship without paying for it P---No. 

1584. Why not ?---I married a niece of mine to a young man who came to me for 
her ; both the young people were pleased with each other. I said to the girl, “I am 
not satisfied with that young man ;’’ but she said “TI like him.” Then I said, “ If you 
like this young man have him then, but you know what I have said.”’ They then made 
it up between themselves, but afterwards the young man threw the niece away. Lobola 
was not paid. 

1585. What became of the girl ?---She came back. 

1586. Have you had to support her since ?--- Yes. 

1587. If a man marries a woman he ought to make some provision for her ?---The 
young man got the girl cheap, so that he did not think he had married her properly, 
and took no care of her. 

1588. You think a man ought to maintain the woman he marries ?--- Yes. 
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1589. And this lobola is a means of maintaining, because if the husband could not 
support the wife she could go to her father for assistance ?--- Yes. 

1590. And the father assists her becauss he has been provided with the means by 
the lobola ?--- Yes. 


1591. 
1592. 


don’t. 


1593. 
1594. 
1595. 
1596. 


That custom you like ?--- Yes. 
And Christian natives practise it ?---Some exact payment in cattle, and some 


Who is your minister ?---The Rev. Mr. Mzimba. 

Is he connected with the Lovedale Institution ?---Yes. 

And he approves of what you do ’---Ile does not decide about it. 

Ts he opposed to it ?---This matter is a great trouble to us, because many of 


our girls who have been married without lobala have been left destitute by their hus- 
ds 


1597. 


Does your minister know that some of you Christians receive lobola for your 


daughters ?---I think he knows. 
1598. Has your minister ever said he would turn any of you out of church who 
practised this custom ?—I have not seen any one turned out of the church for it. 


1599. 


custom. 


1600. 
1601. 


Were you married in the church ?—No, I was married according to native 


But you have only one wife and look Cuts yourself as a Christian P-—Yes. 
Why did you not go to church ?—I did not see any difference between 


marrying in church, and marrying according to our custom; both of them are 


marriages. 
1602. 


died 


Have you any children ?—I had ten children, but many of them have 


1603. Have you any daughters ?— Yes, two. 


1604. 


Did you demand lobola for them ?—No, I left it. I thought if my daughter 


came back I would be able to support her. 

1605. Have your daughters married Christians ?—Yes. 

1606. Are you sorry your sons-in-law did not pay lobola ?—Yes, I wish now that 
I had demanded dowry. 


1607. 


Why ?—Because now my daughters are married and have children, and one 


of these days the husbands may turn round and turn them away, and I would have to 
support them. 


1608. 
matter was arranged between the young men and the girls themselves. 


Did you consult your daughters’ wishes in allowing them to marry >—The 
It was not 


arranged by me at all. 

1609. If lobola were paid by the husbands for maintenance of the girl in case of 
future distress, and her wishes were consulted before marriage, would that be acceptable 
to the natives ?—A law of that kind would create great satisfaction. 


1610. 
1611. 


two 


wife 


1617. 

1618. 
to Christian rites, and it was she who left me. 
to native customs. 


accordin 


1612. 
1613. 
1614. 
16105. 
1616. 


Were you a Christian at the time of your marriage ?—No. 
Had you many children before you became a church member ?—I had 


Are any of your children baptised ?—Yes. 

Was your wife baptised ?—No. 

Does she go to church P— Yes. 

Are you baptised P—Yes. 

Before you became a Chrstian had you another wife ?—I married a second 


Where is she ?—She left me. 
After or before you became a Christian ?—I married the first wife according 
My present wife was married to me 


1619. Had you any children by your first wife P—No. 


1620. 
1621. 


Did you pay lobola for her ?— Yes. 
Why did she run away?—She was a bad tempered woman and left on 


account of her bad temper. 
1622. Did you marry your second wife while the first was alive P—Yes. 
1623. Is that the reason why you were not married in church ?—No, I did not see 


any advan 
1624. 


eee to be gained by being married in a church. 
Wh 


y did you not marry two wives according to native custom ?—I don’t 


want two wives. 
1625. Why not ?—Because that is my inclination. 
1626. I thought Kafirs liked large establishments ?—All] Kafirs need not be that 


wa 


y. 
1627. Do you think it better to have one wife ?—TI find the trouble 
one wife to be quite sufficient for me. 


of marrying 
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1628. Suppose your wife were not a scold would you take a second wife 9---No, I 


Baa mre and don’t want to marry again. 


Sept. 15, 1881. 


1629. Why not under those circumstances ?---What do I want with a second 
wife. 

1630. That is what we want to know, namely, why do Kafirs like more than one 
wife ?---Well, people are not all alike; there are among the Kafirs some who like only 
one wife, and there are others who like more than one. It is according to tLeir 
inclination. | 

1631. If your chief had ordered his people to take each one wife only, would you 
have obeyed his instructions ?---I cannot answer for other people; a law of that kind 
would have suited me. 

1632. How long ago did you marry your second wife?---I married my first wife 
after the war of 1833, and in_ the war of 1846 I had three children by my second wife, 
and married her at the time Sandili was circumcised. 

1633. Did Ngqaba marry according to Christian form ?---Ngqaba says: I was 
married in church. 

1634. Have you had but one wife ?--- Yes. 

1635. Have you children ?--- Yes. 

1636. Hnve they been baptised ?---Yes, and myself and wife. 

1637. Who married you ?---The Rev. J. Laing at Lovedale. 

1638, Did you pay lobola ?---No. 

1639, Are you glad you did not ?---I suffer very much because I did not pay 
cattle for her. ' 

1640. Why ?---My wife has no home. 

1641. Has she not a homewith you ?---[ mean she has no home where she was 
born. ; 

1642. If she has a home with you what more does she want ?---That is not enough. 
She ought to have a home among her own ge a Cattle should have been paid to 
cement friendship between the two families. For instance, I have lost everything now 
and ama poor man. I have no oxen to plough with; but according to the old custom 
if I had paid lobola, my wife could have gone to her family and have asked for 
assistance. 

1643. Was her father a Christian ?--- Yes, he is dead. 

1644. If lobola was paid by you some of your wife’s relatives who would have 
received some of the cattle would help her now ; is that so ?---The son and uncle who 
would have got some of the dowry cattle are alive, and they would have helped us. 

1645. Won’t they help now ?---No, they say there is no connection. 

1646. You are satisfied with one wife, but are sorry you did not pay labola for 
her ?--- Yes, I regret not having paid thazv. 

1647. Could you have paid for her ?---Yes, I had cattle when we married, and if 
T had paid we could now have exacted assistance. 

1648, Is Zonke a Christian and baptised P---Zonke says: Yes, and so is my 


1649. Were you married according to Christian form?---Yes, in the Scotch 
Church. 

1650. Did you pay lobola ?---I have been married twice. The first wife was the 
daughter of a Christian and I did not pay dowry for her. The other was the daughter 
of a heathen. 

1651. Did you pay lobola for the second one ?---No, the mother and daughter 
became converts. 

1652. Did the daughter live with her heathen father ¥---No, she was at the 
school. | 

1653. Did her father allow you to marry her without paying lobola ?---The father 
of the girl came to demand dowry, and consulted with his wife and daughter, the wife 
being away from the husband. The women said, no, they were converts living on a 
mission station, and refused to allow cattle being paid for them. The father said, “I 
have lost my wife, and now must lose my daughter too.” I gave one cow to the girl’s 
mother. This was at the Chumie Scottish Church Mission. 

1654. Did you marrv your second wife after the death of the first wife ?---When 
that wife died, I went to another heathen, as I thought [ would marry another heathen’s 
daughter. The father of the girl said he wanted cattle. I said “all right, I will give 
you cattle if you will let me have the pirl, but the only difficulty I would make is, that 
T shall be allowed to marry in church.” He said, “ all right, do as you please, so long 
as you satisfy me with eattle.” He fixed seven head of cattle. i said, ‘‘ you must 

rovide your girl with » bridal dress to be married in, and I will give you the cattle.” 
He said, “I have nothing to do with your dresses and your marriage in church. If she 
goes from here, she goes in her red blanket, and you must. be satisfied; I don’t care 
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whether she goes in a dress or not.’”’ I said, “all right, I will pay for the dresses.” I Toto, Tehuka, Metu, 
married her and paid five head of cattle. The father lately died, but the son has come Ngqaba, Zonke. and 


to me to demand more cattle, the other two I promised to pay. I am living happily pense 
with my wife. Sept. 15, 1881. 


1655. Have you children by that woman ?---Yes, a boy and a girl. 

1656. Is Metu a Christian ?---Metu says: Yes. 

1657. Were you a Christian before you were married ?---Yes, 1 was married by 
the Rev. Mr. Dorrington in the Independent Church, Fort Beaufort. 

1658. Was your wife a Christian at the time ?---No. 

1659. Did you pay lobola ?---No. 

1660. Was her father a Christian ?---Her father was dead, but her brother was 
alive, and he was a convert. 

1661. Was that the reason you did not pay lobola ?---The brother did not ask for 
cattle. . 

1662. Have you any children by your wife ?--- Yes. 

1663. Any daughters married P—One. 

1664. Did you get lobola for her P—No, I denianded it, but the man has not paid. 

1665. Do you find any inconvenience arising from not paying lobola’—I find 
inconvenience in regard to my wife whom I married without paying for. The brother 
who gave her to me is dead, but his younger brothers every day are worrying me for 
cattle, saying that I never paid for my wife. It isa bad matter, because they come to 
me-and quarrel, and it causes bad feeling. I therefore see it would have been better 
for me to have paid cattle for her originally. I have given them one cow after I was- 
married. | 

1666. Why don’t you pay now ?—I ai poor now, and have not got cattle. 

1667. I have asked you four Christians about marriage, and you say you are 
satisfied with one wife but that you like lobola P— Yes. 

1668. You say the lobola becomes a maintenance for the wife if she afterwards 
requires support ?— Yes. 

1669. Then suppose a man has many daughters and marries them all to rich 
husbands, he would not be afterwards called upon to maintain his daughters ?-—-You 
are wrong in saying that a father would only seek to marry his daughters to rich 


“~ 


men. 

1670. Why ?---There is no custom which says that only rich men shall get 
wives. 

1671. But every man who pays lobola must have cattle, and so is rich ?---It 
often happens that if a man sees that a young man who is a good fellow has not many 
cattle, he will let. him off, and allow him to pay when he can. 

1672. But the father has a great inducement to marry his daughters to old rich 
‘men, because he gets the cattle, and is not afterwards called upon to maintain his 
daughters ?---We have already stated that girls are not only married to rich men. | 

1673. Toto, is it not a fact that men pede! marry their daughters to rich 
men 2---Toto: No, the cattle are a bond of friendship, and establish an alliance 
“between the two families. | 

1674. But you said it was only by paying the greatest number of cattle that 
you got your first wife ?---Our fathers arranged the matter first, and then some other 
‘fellows offered cattle for tho girl, and my father then gave more. 

1675. Suppose a law were made to fix the ae of cattle at a certain limit 
above which no man could pay, would it not be acceptable ?---Ngqaba says, We would 
not like the idea of any fixed number.---Toto says: By fixing the number of cattle te 
be paid for women you would be making it more lke a sale. It might be all right 
if you fix the number at thirteen, for according to our old custom the dowry in case 
of a common marriage was thirteen. 

1676. Toto, when you married your daughters what did you give them ?---The 
daughter who went to the Tambookies took two oxen with her; to the daughter of 
my great wife, I gave a cow and calf on the day she left, and since she has asked me 
for more cattle, when I gave her a heifer and ten goats. To another girl I gave a cow 
and calf. The one who returned to me also received from me a cow and calf, and 
when her husband became poor I sent for her family to come and live with me. Te 
another daughter I gave a black ox and ten sheep. To another I gave a heifer, and 
lent her two cows to milk. At each marriage I gave the girl £6 to distribute among 
the relatives of her husband when she arrived at his kraal. Besides this, one ox was 
killed by me at vey marriage to provide the bridal party on their return with food 

for the way: and I have provided my girls with dresses and ornaments. The cattle 
given to the girls are called wbudangu. : 

1677. According to native custom can a man put away a woman who bears him 
no children ?---He cannot divorce her, but he can marry another woman. 
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Graham's Town, Friday, 16th September. 
PRESENT : 


Sir J. D. Barry. 


W. E. Stranxrorp, Esq. Rev. Dr. Stewart. 
J. Ayrirr, Esqg., M.L.A. Hon. T. Uprxeton, M.L.A. 


Rev. Elijah Makiwane, Native Missionary, Macfarlane Mission Station, and Rey, 
Paombani Mzimba, Native Missionary, Lovedale, examined. 


Rev. E. Makiwane 1678. Sir J. D. Barry.] Mr. Makiwane are you a native missionary ?--- Yes. 
and Rev .P. Mrimba. 1679. To what tribe do you belong ?---The Fingo. 
Sept. 16, 1881 1680. Where were you brought up?---About the Alice district, though I have 
"“?""""" been more than ten years at the Lovedale Institution. | 

1681. Were you in part educated by the Rev. Dr. Stewart ?---During the greater 
part of my time I was with Dr. Stewart. 

1682. Where are your parents ?---They are at the Gatberg, in Griqualand East. 

1683. Are they Christians ?---Yes; they became converts about 1858, in the 
Macfarlane district, in connection with the Wesleyan denomination. They are both 
baptised. 

1684. Had your father any other wives ?---He had two wives. 

1685. Was your mother the chief wife P--- Yes. 

1686. Did your father pay lobola for his wives ?--- Yes. 

1687. What became of his wives when he became a convert ?---His second wife 
left him and returned to her parents. The other remained with him but did not 
become a Christian. 

1688. Had the wife who left him any children ?---She had a son. 

1689. What became of him ?---He is with my father. 

1690. Why did she leave your father ?---When my father joined the church he 
proposed sending her back to her parents, and she made no objection herself. It was 
understood that the child could not go with the mother. She was a Fingo and her 
father was alive. 

1691. Would her father have taken the child too P---Yes, but the understanding 
is that children belong to the father, and the mother cannot take them with her, unless 
with the father’s wish. That is the native custom, and my father acted upon it. 

1692. Was he acting on native custom in sending his wife back ?---[t was under- 
stood that polygamy was not mght. 

1693. Did the missionary say that if your father became a convert he must give 
up polygamy ?---The missionary said nothing specially about it, but it was understood. 

1694. Was it a rule that no one could be baptised who was a polygamist ?--- Yes, 
every man who became a Christian, according to the Wesleyans, had to give up all 
his wives except one. 

1695. Was there any rule as to which wife he was to retain ?---It was understood 
that he was to retain the wife first marred; and the first married among the common 
people of the Fingoes is generally the chief wife. 

1696. Has anything been heard about the other woman since ?---She has since 
been married to another man who was a heathen, and her father received lobola for 
her. 

1697. Suppose she had had several children, how would the matter have been 
arranged when your father became a Christian ?---According to native custom he would 
have had the right to retain all the children whether the mother wished it or not. 

1698. Do you know of any case where that right has been exercised ?---I do not 
know of any case where the woman objected, but [ know of a case where there were 
five children, two of whom were very young, and the father said she might take them 
with her, saying that he would claim them when they had grown up. The woman 
left taking the two little ones with her, and when they were grown up the father went 
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for them and brought them back. His name was Mabula, and both he and his wife 
were Fingoes. The woman went to her parents at the Keiskama Hoek. 

1699. Were these two children brought up as Christians ?---Some of the woman’s 
relations were Christians, and the children were allowed to go to school at the Keis- 
kama Hoek managed by the Wesleyans. 

1700. Did the children remain Christians when the father took them back ?---I 
cannot say, as they went to the Transkei with the father, but the other three who 
remained with the father in the first instance, were brought up as Christians. 

1701. Do you know of any cases where complaints have been made by wives who 
have been turned away by their husbands in consequence of their having become 
Christians ?---I don’t remember any cases. 

1702. What became of the property acquired by the house of the second wife when 
she was put away ?---The woman would have nothing, although there are some cases 
where a woman is given something. The man is not obliged to give. 


1703. From your oe do you know if any difficulty is created in the mind 


of natives who become tians by their having to dey away any of their wives P— 
It is an obstacle in the way of many who would wish to become Christians. They 
say it is a hardship to have to put away a wife and simply return her to her friends 
where, perhaps, she may not be married again and properly provided for; it would be 
a hardship to her. They say also it is not good to hve with one wife, because they 
are accustomed to live with more. 

1704. What benefits do the natives consider they denve from polygamous 
marriages ?—They like marriages of that kind because they are an indication of rank 
in the tribe, and some say it lessens immorality. 

1705. In what way ?—Because they have a number of wives to whom they are 
lawfully married according to Kafir custom. 

1706. How would it increase immorality if a man only had one wife ?—Because 
the man would go to other women who are not his wives. 

1707. Have the natives strong objections to have intercourse with their wives at 
certain times ?—Yes. 

1708. That is a feeling strongly ingrained in the native mind P—Yes, they think 
it is not proper. 

1709. Is there any custom with regard to contact between man and wife as long 
as the latter is sucking a child ?—-The understanding is that the man does not have 
acoess to her. On these occasions he lives in a different establishment. That is the rule 
generally among natives. 

1710. Do istian natives as a rule observe this custom ; that is, men who have 
only one wife P—Yes, among them it would be considered a disgrace. - 

1711. Do the husband and wife then sleep on the same mat ?—They sleep on 
different mats. 

1712. Is this arrangement for the benefit of the child ?—Yes. 

1713. Do they observe the custom because they think it would be unclean ?—No. 

1714. They don’t look at it in a moral way ?—They look to the benefit of the 
child; they say, a man who goes with the wife is killing the child, because it affects 
the milk and the child in consequence. 

1715. How do Christian natives meet that argument when they discuss the 
matter with heathens ?—They say there is more immorality among the heathen ; they 
say that where a man has many wives, some of the latter are unfaithful. 

1716. Is that a fact P—Yes, I think so. 

1717. Can you explain why there is immorality among wives of polygamous 
marriages ?—Almost all these women have each a man with whom they have illicit 
intercourse, and this goes on without the knowledge of the husband, and in some cases 
with the knowledge of the husband. 

1718. Is it true that this intercourse is known to the people of the kraal and even 
to the children, but is kept a secret from the husband ?—That is the case. 

1719. What does the husband do when he finds it out ?---In most cases he gets 
angry, though in a few instances he does nothing. 

1720. at is the result if he gets angry ?---He generally beats his wife, and gets 
cattle from the man. 

_ 1721. Does each wife have one man beside her husband, or does she take any man 
who suits her at the time P+--It is generally one at a time; she may be connected with 
one man for two or three years and then have another man. 

1722. Is this man generally young ?---He is generally of the age of the woman. 

1723. Is this a general practice, or is it a statement which you base on one or two 
isolated cases ?---It is a general practice, known to be such. 

1724. A Kafir will understand if you say such and such a woman has such a man, 
and would the children also understand ?---The people and children about the kraal 
would understand it. Oo 
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1725. How does the man practise this ?---Ife goes to the woman on the sly when 
the husband is away. | 

1726. If the wives of an establishment know that one of them has a paramour, do 
they tell the husband ?---As a rule they don’t tell, as each wife generally has her 

aramour. 
: 1727. Does this practice go on more when the husband is old and has many wives 
than when he is young ?---I think it is about the same. 

1728. Are children born from this illicit intercourse considered the children of the 
husband ?---Yes; and when it is known that it is not the child of the husband he has 
the right to claim it. | 

1729. Does the same thing happen with regard to chiefs’ wives ?--- Yes, they have 
their paramours, who are, however, confined to the leading councillors. They are more 
watched. | 

1730. Is it considered a serious offence if a man has connection with a chief’s 
wife ?---The punishment is greater and the offender is fined. | 

1731. if & man cannot pay what do they do with him ?---As I said, in the case of 
a chief’s wife, they have connection with councillors who are able to pay. But if it is 
@ young man the parents would have to pay. 

1732. You say it is a common practice ?--- Yes, it is common. 

1733. But each councillor has a number of wives himself ?--- Yes. , 

1734. So that polygamy does not prevent a man from having connection with 
other women ?---No, as a matter of fact it does not. The young unmarried men are 
more connected with unmarried women, but married men choose the wives of other 
men. 

1735. Do young men carry on the practice with young girls P--- Yes. 
1736. Is it looked upon as a disgrace for a young woman to do this ?---It is con- 
sidered a disgrace when alte has illicit intercourse with a young man. | 

1737. y ?---If she is found to have had intercourse with a man before marriage 
the same number of cattle is not paid for her as otherwise would have been ; and it is 
considered a disgrace if the lobola is small. 

1738. A large dowry then raises the woman in the eyes of the natives, and she 
likes it ?--- Yes. 

1739. Suppose a child is born before the girl is married and paternity is traced to 
a young man what then takes place ?---The young man is punished by having to pay 
so many head of cattle. 

1740. What becomes of the child ?---If the father pays a special number of cattle 
it is his, but if he does not, then it belongs to the parent of the girl. 

17-41. Has the father of the gul a right to dispose of that grand-child in marriage? 
---If the father had not paid the special number of cattle he would have the right. 

1742. Is a child born in that way looked upon as in any way tainted ; would the 
same amount of dowry be paid for such a child as for a legitimate girl ?---About the 
same. 

1743. Does the father of the seduced girl feel annoyed ?--- Yes. 

1744. Do unmarried women have their pet men ?---Yes, the having of pets or 
sweethearts is very gencral. | 

1745. Does this mean having criminal intercourse ?---Illicit. intercourse is not very 
frequent ; by having sweethearts I do not mean by that that they have intercourse. On 
certain nights they sleep together but have no intercourse. 

1746. Where this sort of thing takes place does the man generally marry the girl? 
---Quite as often she 1s married to some one else. 

1747. Do the father and mother connive at this practice ?---They know it goes on, 
but do not know the man with whom the girl goes. 

1748. Would they put a stop to it if they knew ?---The heathen do not as a rul 
object to a girl having a sweetheart or uhunctcha, but they would prevent the girl sleep- 
ing with her sweetheart if they could. 

1749. Is the word ukumetcha used for the pet of a married woman as well?---No, 
the pet man of a married woman 1s called whureceza, which means an adulterer. 

1740. Is there any indecency practised by the unmarried couple ?---The only 
indecency is that they sometimes lie together naked and excite each other's passions 
without having illicit intercourse. That is a common custom among the heathen. 

1751. What dothe women sayabont such a man ?---They call him “isimetcha,” and 
the young men of the kraal to which the girl belongs have the right to beat a man 
found lying with a girl. 

1752. Would the father of the girl beat the man ?---I have not heard of a case 
where a father beat the man, but if he found them together he would be vexed. 

1783. Do you know the custom of the ‘nfonjane practised among the heathen 
natives f---I have never witnessed it myself, but have heard of it. 
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1754. From what you have heard of the custom, do you think it fosters indecent 
conduct ?--- Yes, because there is more freedom allowed between the young people. 

1755. A woman who has gone through the intonjane is likely to be indecent ?--- Yes, 
J am speaking of the women who take part in the dances. | | 

1756, Do all the youg girls go to the intonjane ?---I once met a party of women, 
consisting of old and young women, going with the intonjane to wash. 

1757. Do you believe the ceremony is a bad one ?---Yes, because the girls present 
loge all their modesty. 

1758. Have you brothers and sisters ?---I have seven, all brought up as Christians; 
one of my sisters has been married ; my father did not get lobola for her. He said he 
did not care for it ; he did not see what good it would do. She was married in church 
to a Christian and has many children. 

1759. Do you know the practice of lobola ?--- Yes, it is the giving of cattle to the 
parents of the girl. As far as I understand it, the payment is given as compensation to 
the father for the loss of his daughter’s services. | 

1760. Is it not given for the purpose of maintaining the daughter in case of subse- 
quent poverty ?--- Yes, if the girl is ill-treated by her husband she has the right to claim 
protection from those who received the cattle paid for her. Lobola is not considered as 
an Immediate maintenance. “ss ' 

1761. Do any others but the parent of the girl get any of the lobola ?--- Yes, it is 
divided among those who contributed to the girl’s outfit. 

1762.-Is the outfit in any proportion to the lobola ?---There is a rough proportion. 
The daughters of chiefs and councillors have more cattle given them than the daughters 
of common people. For instance, suppose the dowry were fifty head of cattle, then the 
outfit would cost a little over £10. he name for the outfit is “imphlale.” What is 
necessary 1s the outfit and cattle for the purpose of “ulunga”’ (hairs drawn out of the 
brush of the tail of oxen to be worn round the neck asacharm). The outfit is less 
valuable than the lobola. | 

1763. Is the girl entitled to claim support from any of those who received a part 
of the dowry ?---Yes, because they are all near relatives. 

1764. Suppose the father could not support her, and her relatives would not, 
would the native law force them to render her assistance ?—It forces them to restore 
the cattle they received to the girl or to the girl’s father if he be alive and willing to 
maintain her. 

1765. What if the father refuses ?—I know a case, where Bangani refused to 
support a daughter whose husband Lad died. She had children and wanted to go back 
to her father. Complaint was made to the chief in the King William’s Town district, 
and the father had to support his daughter. I remember another case occurring at the 
Chumie, where a brother would not support his sister who came for assistance, but on 
an appeal to the chief, decision was given in favour of the girl. | 

1766. Do the man and woman both understand that the latter can claim assistance 
on account of lobola ?--- Yes. 

1767. What is your opinion of tho custom ?---In itself, I do not think it is a bad 
one. 

1768. Do you mean if is neuf bad as far as it can be considered as maintenance for 
the woman ¥---Yes, as far asthe question of maintenance goes it is not bad; but I do 
not think that a father ought to demand anything for his daughter. | 

1769. You object to the father demanding lobola ?--- Yes. 

1770. If it were a voluntary gift you would uot object to it, inasmnch as the 
father loses the services of his daughter ?--- Yes. 

1771. Asa practice do you consider it to be good or bad ?---I do not think itis 
good. It is bad because some of the parents do not look so much to the comfort of their 

ughters as to the number of cattle they are to receive. 

1772. Asa fact do you not consider that the man who gets lobola looks upon the 
maintenance of the girl as a remote possibility ?---In most cases the parent is not 
called upon to maintain his daughter. 

1773, Among rich people parents are seldom called upon to maintain because 
they marry their girls to rich men ?---Well, it is ill-treatment that generally sends a 

irl back to her parents’ kraal, and she is just as likely to be ill-treated by a rich hus- 
and as by a poor one. | 

1774, Practically, a man looks to the number of the cattle he is to receive for his 
daughters and so would be most likely to marry her to a rich, old man ?---I don’t think 
they look to that ; respectability is taken into consideration as well as the number of 
cattle. They look to the position their daughter 1s to acquire after eg ae 

- 1775. Then heathen Kafirs do regard to some extent the future of their children. 
--- Yes. 
1776. Has not the heathen got into the habit of regarding it as profit ae 
0 
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the natives in the colony I have noticed this, but not to the same extent beyond the 
order. 


1777. What is it that influences an ordinary parent among the heathen in marry- 
ing his daughter ?---The position of the family to whom the girl is to be married, and 
then the number of cattle he is to get to himself, these are the chief considerations. 
Sometimes the feeling of the girl is considered, but the principal consideration is the 
position of the young man. 


1778. Are they proud of their family connection ?--- Yes, they are very proud. 

1779. Do you think that lobola could in any form be with advantage retained ?--- 
I don’t say in any form, because it would always have the tendency of making parents 
look to what they get for the comfort of their children, as far as the position of the 
family is concerned. 

1780, Suppose the law declared that lobola was to be for the benefit of the girl for 
whom it was received and for the children, would that do ?---There would be a difficulty 
as to how the children could get the cattle; and if the cattle are to be kept as they now 
are, people would be tempted to create difficulties 

178: 1. Suppose the father of the girl was appointed care-taker of the cattle, and 
had to divide them equally among the children, giving to the girls an outfit on the 
time of their marriage out of the trust ; would not that suit ?---I am not prepared to say. 

1782. Are there many Christian natives who like the practice of lobola P.--There 
are many. 

1783. Is it not the reason that many natives refuse to become Christians because 
they like the practice ?---[ do not think that influences them very much, because 
Christian people practise it a great deal. 

1784. Does the Scotch Church refuse to take a man into the Church who practises 
lobola ?---No; but some connected with the Free Church have voluntarily given it up. 

1785. Has it not occurred to you to find some remedy for it ?---The way we deal 
with it is simply to tell the people what we think of it. 

1786. What is the ceremony of a heathen marriage ?---It is essential that cattle 
should be given. 

1787. Is there a dance at every marriage ?---No; that is not a necessity, but the 
necessity is the public handing over of the girl. 

1788. Who hands the girl over ?---The parents do publicly; they take her to the 
kraal of the intended husband and hand her over. 

1789. What must be done before a man can say of the girl, “ This is my wife ?”’--- 
Where there is not a dance, the parents of both sides, or their representatives, meet at 
the kraal of the young man, and it is publicly stated that the girl 1s handed over to the 
young man. 

1790. Who receives the girl ?---The father of the young man. 

1791. Is there any formal way of handing the girl over ?---There is necessary form 
used. 

1792. I am told that some Kafir women consider that they are not married unless 
they are ‘“‘ danced in ;” is that so among heathen Fingoes P---The dancing does fix the 
se of the wife, but is not essential to the marriage. In many case it precedes the 

anding over, and sometimes succeeds it. 

1793. Have you witnessed any Fingo heathen marriages P---I have not seen them 
myself personally. 

1794. As far as you know, what are the essentials of marriages ?---I think the 
handing over and the giving of cattle are essentials to a marniage. 

1795. Are the cattle given after or before a handing over ?---Generally one or two 
are given before. 

1796. According to heathen custom, can a father force his daughter to whom 
he likes P---They do force their daughters, and if the father commands the ‘icashin 
must obey ; she is punished if she resists. 

1797. Would the chief enforce the father’s wishes ?--- Yes. 

1798. Do you think a law could be made to deal with the custom of lobola ?---If 
lobola could be made a sort of settlement for the women and children it might be a good 
thing, and I think Christian natives would accept it. 

1799. Would it not have some effect on the custom P--- Yes, but the difficulty I see 
to the arrangement is in finding a good trustee, 

1800. Would not the father be suitable ?---If the father of the girl were made 
trustee it seems to me that the cattle, in most cases, would not be kept for the benefit of 

the children. 

1801. Who then would you propose as trustees P—I am not prepared to say who 
would be the best party to be trustee. 

1802. If you appointed the husband trustee, what then ?P—My difficulty to that 
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would be whether he would keep the cattle for the children. I think he would use them 
for himself in most cases. 

1803. Suppose you made the girl’s father trustee, giving the right of milking the 
cows, and leaving it to the husband to call upon him to give an account of the cattle P— 
I think the father of the young man would be the best of the three. 

1804. Well, sup the young man’s father were appointed trustee of the lobola, 
would that be acceptable P—I am not prepared to say. 

1805. Would it be acceptable to the eathen natives P—I do not think it would. 

1806, If such o law were passed, would it be evaded P—It might at first be evaded. 
It would be evaded by the parents of the girl asking for presents before the girl was 
handed over. 

1807. Do you think polygamy could be put down P—I think it would be advisable 
to put it down. 

1808. How would you put it down ?—By registering marriages, and recognizi 
the children of the first marnage as entitled to a claim on the property of the father : at 
course dealing only with cases that may come after a certain fixed } period. I would not 
terfere with marriages already existing. 

1809. Would they obey the law ?—Yes, I think they would; but I might add that 
they would not obey it if they were doubtful whether the law would be applied. 

1810. Do you think the heathen native would obey unless he were punished for 
disobedience ?—I think he would do so, seeing that the influence of the girl first married 
would be brought to bear upon him to register. 

1811. Don’t you think rich, old men would go on marrying other wives without 
caring for the law ?---In a few exceptional cases that none ise: place. 

1812. Don’t you think the heathen are so convinced that their marriage custom 
is 8 good one that they would go on practising polygamy P—If they understood that 
marriage according to their custom was not a real marriage it would stop the custom. 

1813. How was it that when, in 1864, polygamous marriage were declared illegal, 
they continued the practice ?—I do not think that the natives understood at the time 
that their marriages were illegal. 

1814. Would a law prohibiting polygamous marriages not be very unjust, in that 
it would have the effect of making hundreds of women prostitutes, who were married 
according to native custom P?—I said the law would have to deal with future marriages, 
and not with those already married. 

1815. If it dealt with future marriages, don’t you think the law would be dis- 
obeyed ?—If they believe that the law will be applied it will stop polygamy ; but s0 long 
as they believe that the law will not be put in force, they will continue the practice. 

1816. Would you not impose a penalty?—The penalty would be, not recogniz- 
ing the children. 

1817. Don’t you think such a law would be disobeyed except by such natives as 
have come in contact with civilization P—If it dealt with future cases, 1 believe it would 
be obeyed by the Fingoes. I cannot speak for the other tribes. 

1818. Are you acquainted with many heathen natives as well as Christian P— Yes. 

1819. Do you think there is more immorality practised among the heathen natives 
than among Christian natives P—My opinion is that there is more immorality among 
the heathen. 

1820. Why do you think so?—The reason I say so is, that women among the 
heathen do not so strictly guard themselves as they do among Christian communities, 
and among the latter the disgrace is felt much more than it is among the heathen. The 
Christian people regard it a sin to be in any way connected with women other than their 
Wives, and in consequence they are much more faithful to their wives than are the 
heathen, and it is the same with the wives. 

1821. Do you say that from your experience ?---From what I have actually found 
at mission stations and at heathen kraals. 

1822. It is said that there is more immorality among natives who have come in 
contact with Europeans than among others P---I believe it to be the case that such might 
be said of those people who live in towns. 

1823. Is there not a great deal of immorality among those natives yon know to 

rofess Christianity ?---I do not believe the immorality is greater than it is among the 
aathen: but it does exist. As far as I have observed the immorality is greater among 
the heathen. 

1824, Rev. Dr. Stexart.| To what do you attribute the greater morality of the 
Christians ?---T'o the belief that it is sinful to be immoral; that it is an offence against 
God and man. 

1825. Is there much dissatiefaction among members of native churches as to the 
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1826. To what is that due ?---It has been caused partly by some men having de- 
serted their wives, and then the father, who has to support the wife, finds that he has no 
oe to do so. 

1827. Do you think if wise for missionary bodies to make a law in respect to 
lobola ?---I think that only moral influence should be brought to bear upon it. | 

1828. Do you think it is evaded by the members of those bodies where a law has 
been made ?---Yes; I know it has been evaded. 

1829. Extensively ?--- Yes, very. 

1830. Among Wesleyans ?--- Yes. 

1831. Do you think any immoral principle involved in the question of lobola ?--- 
Not when it is taken by itself. 

1832. Do you think a law ey hee be harmful if applied at once ?--- 
Yes; I think it would do a great deal of : : 

1833. In what way ?..-One reason 18 that native young men do not feel the Chris- 
tian or civilized marriage tie as strongly as Europeans do, and the consequence is that 
they easily leave their wives and take others. 

1834. An opinion is often expressed that Kafirs pay attention to the comforts of 
their daughters when arranging for their daughters, is that so ?---What I believe to be 
the case is, that some regard is paid to the future welfare of the daughter, but that the 
desire to get something 1s stronger. 

1835. Would you not say that in the majority of cases less is paid to the comfort 
of the girl than to the number of cattle to be received for her ?---As things stand now, 
I should say the cases are equally divided. | 

Rev. Mr. Mzimba says: At first the desire for gain was present, but it was small, and 
the principal thing sought after was a good alliance for the girl. They now look more 
to the cattle than to anything else ; but it was not so oeivinally. 

. 1836. Can you give us your view of the Branding Act ?---Rev. Mr. Makiwane. 
says: The impression among the natives, both in the colony and the Transkei and 
Fingoland, where I have travelled since the passing of the Act, is that if the cattle have. 
the Government brand, Government have a claim to them and may take them away. 
They look upon it in the same way as they would ona man marking his own cattle 
They say Government is marking the cattle, and think that, therefore, Government may 
at some time claim them all. If they were required to brand with their own brand it 
would be all right. Another thing they do not understand is, that while natives are 
obliged to brand with a Government brand, Europeans use their own brand. | 

1837. Hon. Mr. Upington.| What is the brand used ?—There is a certain brand 
for each location, and all the cattle of that location are branded with it. 

1838. Is there any such practical objection to the use of this brand, such as that. 
cattle canot be distinguished because they are all marked with a common brand ?---The 
objections I have heard advanced by natives are those I have statod ; first that a Govern- 
ment brand is used, and secondly that only natives are obliged to use the brand. 

1839. Is this also your experience, Mr. Mzimba ?—Yes; natives are able to distin- 
guish their cattle by the marks on the ears, but what they object to is that a Govern- 
ment brand should be used; they are afraid there is something at the back of it. Muro- 
pean farmers have their initials branded on their cattle, aud the natives would prefer 
the law to let them use the own marks. 

1840. If there were any general law, do you think it would be accepted by Chris- 
tian natives ?---Yes, and by heathen. 

1841. Would the heathen accept a law embracing the question of inheritance ?--. 
They understand their own customs better, and that is why they are very slow in 
coming to European practice, and especially in settling questions of inheritance. ‘ea 

1842. If the effect were to assimilate the law, and make one uniform law for black 
aud white, would that do good or evil ?---It would do good. 

1843. Would you state your views as to whether it would be good or evil to allow 
polygamists to remain members of Christian churches ?---IT am not prepared to say, 
though it is a subject I have thought upon. I think there would be much misery 
caused by sending back to their parents women who, apa to their own customs, 
were properly married. They never believed themselves any other than true wives, but 
all of a sudden they are to be told that they are no longer, legally married. Then the | 
circumstances of their going back to their friends, who are perhaps not prepared to help 
them, are, I feel, very hard. . 

1844. Has any modification of the plan occurred to you ?---Those brought up on 
mission stations should not adopt this custom. I would have the husband who put off 
his wives support them. | 
1845. Would you allow these women to marry again f---Yes; I would let them 


marry. 
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Rev. Mr. Makiwane says: One way of lessening the hardship of the women is for 
the husband to give something to them when they have to leave him for their parents. 

1846. Do you believe that polygamy is lessening P--- Yes. | 

1847. Mr. W. E. Stanford.| Is ukumetcha a Fingo or Kafir custom ?---I have 
found it among both. 

1848. What is the difference between wkumetcha and ukumetse?---Ukumetse is an 
intimacy, and ukumetcha a friendship. 

1849. Is wkumetse common on mission stations ?---It is to be found, though it is 
not common, as far as I know. 

1850. In your opinion, is not lobola a great protection to married women, whether 
they be heathen or Christian, in every way P--Not in every way; but there are certainly 
advantages connected with it. 

1851. With regard to the ion that the father of the girl should only receive 
the dowry cattle on trust for his daughter and her children, to be surrendered when 
ealled upon; do you think he would receive the cattle on those conditions P---I do not 
think he would as a general rule; but I do not think the father of the girl a proper 

ian of the trust. 

1852. Don’t you think that in such a case the father would refuse to receive the 
lobola ?---Yes; the effect would be that in many cases lobola would not be asked for 
at all. 

1853. Would that be the effect among the heathen ?--- Yes. 

Rev. Mr. Mzimba says: I think the proper trustee should be the father of the 
woman, as unless that were the case you might as well say nothing about lobola, for if 
the father of the husband is to be trustee no cattle whatever would be given. 

1854. You know that if the girl becomes poor at her husband’s kraal she has a 
right to go back to her father and claim support ---That is so. 

1855. Is not that sufficient ?---The only difficulty about that is that the father of 
the girl gets most of the benefit, and the daughter receives scarcely anything, except 
when she is sent away from her husband, or if her husband dies and leaves her poor. 

1856. If vou think lobola is required to make o marriage tie more binding upon 
heathen natives, and at the same time you would endeavour to make lobola a trust, not 
allowing the father of the girl to get it, would you not be taking steps to stamp it out ? 
—I think that would stamp it out. 

1857. In what way would you benefit the woman by creating a trust, other than 
she is now bencfited by the present native custom ?---l think that the cattle should be 
kept for the children as a trust, so that, for instance, when one of the sons were married 
he might derive some benefit from the lobola paid for his mother, and a daughter mar- 
rying should have some benefit from it. 

1858. In what way ?—By having assistance in their marriage expenses. 

1859. But have not daughters and sons-in-law, as it is, a right to go to their father- 
in-law ?—They have a right to go to their mother’s relatives. 

1860. You would allow the father of the girl to use the cattle until the grand- 
children were of age ?—Yes. 

1861. Do you not think that such a system would lead to a great deal of dis- 
honesty ?—Yes; that is the great difficulty I see, if the father is not honest as a trustee. 

1862. Suppose the father were to be held criminally responsible for the cattle 

iven into his charge, do you think he would respect the trust ?—He would if you en- 
orced the law and punished offenders. 

1863. Suppose it were required that a girl should make pnblie her consent, that 
the number of the dowry should be limited, and that the claim of the girl’s children for 
support and maintenance on account of lobola be reengnized in courts of law, would 
that answer ?—I think that would answer; although I believe the tathers would man- 
age to get more than the limited number of cattle. Still the young man would have 
the advantage of knowing that he need not give more than a certain number; but I do 
not think he would take his father-in-law to court for claiming more than the limited 
number of enttle. 


1864, You say you would have one wife only recognized, and that that would be 


acceptable to the population in time, provided they were made to understand that the 
children of the first wife only should be allowed to inhent property ?— Yes. 

1865, Don’t you think such a Taw would be evaded by the fathers during their 
life-time assigning the cattle to the children of the other wives ; and in what way would 
you prevent polygamy by recognizing only the children of the first wife ?—In course of 
time the children themselves would object ; those who belonged to the registered wife 
would claim all the cattle. 

1866. But the father has a perfect right to give away his cattle to any of his other 
children if he likes. Under the circumstances, do you think that the Fingoes would 
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give up polygamy in time ?—I believe they would in time, though jit might be a long 
tim 


e. 

1867. You say polygamy is lessening ?—This side of the Kei it is lessening, but it 
is not so beyond the Kei. _ e 

1868. Are you acquainted with other tribes than the Fingoes ?—I have been for 
some time by the Bashee. | 

1869. Are you sufficiently acquainted with those tribes to be able to state whether 
the registration of wives would be acceptable P—A difficulty might arise in the case of 
the chiefs and the headmen, for their chief wife is not always the first married. Asa 
rule the principal wife is generally the third or number two. 

1870. So difficulties would arise with the headmen P---Yes; if they were aaked to 
register wife number one, they would not do it unless they were punished. 

1871. Don’t you think, from the state of the native mind, that there would be re- 
sistance to the law if they were compelled to register,?---I do not think they would 
resist it if they were fully warned of the time when the law would come in force. They 
would not resist because they are not in a position to do so, and if they were in a posi- 
tion to do so, the majority of the men are already married, and as the law would not 
deal with existing marriages the young men only would be concerned. | 

1872. What would you do in the case of a young chief who intended to marry a 
good many wives ?---I don’t know what the effect would be upon him; his first wife 
would not be the principal one. 

1873. Is not immorality more common among young girls on a mission station 
than it is among girls at the kraals ?---It is more common in the neighbourhood of towns 
than anywhere else. 

1874. Is it not found to be more common among girls on a mission station than 
among those at heathen kraals ?---It is seen more on mission stations, but in reality it 
is not more common. Among the heathen, if any illicit intercourse takes place the girl 
is at once taken to the man and marriage takes place; whereas marriage does not 
follow at a mission station. 

1875. Why not at a mission station ?---Sometimes the young people are married ; 
but very often the young man will not consent to take the woman ; and the married 
men do not marry the girls. 

1876. Does it often happen among the heathen that a married man has intercourse 
with young girls ?---It does happen, but not very often. When it does take place he 
is obliged to marry the girl. 

1877. Is the immorality at mission stations attributable to the fact that lobola is 
not countenanced P---No. 

1878. Hon. Mr. Upington.| Among the Fingoes, is any effort made by the heathen 
to educate their children ?---Rev. Mr. Makiwane says: Where they live near mission 
stations some send their children to school, but where they live away they do not. 

1879. Are the means of education taken advantage of by Christian Fingoes ?--- 
Yes, although not to the extent that one would expect. 

1880. How do you account for that ?---They are indifferent, and do not fully ap- 
preciate the advantages offered them. 

1881. Do you as a minister labour among any other people except the Fingoes ?--- 
Kafirs are also in my mission. 

1882. In your opinion are the Fingoes better calculated than the Gaika Kafirs to 
fall in with European notions ?---They are, for this reason that the Kafirs have still 
their chiefs, while the Fingoes are broken up. 

1883. But the Kafirs in your district have not got any chiefs ?—They know they 
belong to a nation; they have their traditions. 

1884, Is there any communication between the Gaika Kafirs in different districts? 
—Yes, they still sympathise with each other, and know one another’s movements. 

1885. Do you think the tribal spirit is kept up by inter-communication P—They 
still keep up their tribe, and pride themselves on it. 

1886. With reference to this dowry question, don’t you think it would be a suff- 
cient protection to the married woman and her children if the ordinary law under which 
we live were applied to a case where a wife left her husband on account of ill-treatment, 
and forced the husband to pay for her maintenance ?—It would be sufficient protection 
if it could be applied with effect, but a man generally drives his wife off when he has 
no more property. 

1887. But would there not be the same danger, if you made the father a trustee, in 
his turning out td be a man of straw, and not being able to support the woman ?—I see 
there might be the same difficulty in the one case as in the other. 

1888. When you spoke of the Branding Act and its effect, were you referring to 
any particular location where branding was carried out ?—I was referring to no parti- 
cular neighbourhood. 
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1889. Is your knowledge of the feeling of the natives from hearsay ?—lIt is from Rev. EF. Makiwane 
-what I personally heard from natives, both on my own station, as well as in the Trans- °4 Rev. P. Msinéc. 
kei. a 

1890. As I understand you to say, the natives only object to a Government brand aac 
being used, but would be willing to mark the cattle with their own brand P—I have 
heard it said by themselves that they would have no objection to brand their cattle with 
their own name. 

1891. Do you know that the object of the Act was to enable owners to trace stolen 
cattle ?— Yes, I understand that was the object. 

1892. Suppose, then, that natives were allowed to use their own marks, there would 
be no clue to the discovery of stolen cattle >My own opinion is that branding with a 
certain brand is not much of a protection, and in course of time it would become use- 
less. 

1893. Why so ?—Because tho cattle of one location would be bought by the people 
of another, or they might be paid away as dowry, and the receiver of them might sell 
them again. If they were branded at each location there would be no distinguishing 
the mark. 

1894. Is not the brand easily obliterated, and might not the same objection apply 
to branding in the case of Europeans P—I understand that as soon as a native receives 
cattle at a location he must brand them, but that is not the case with Europeans. 

1895. Do the cattle of natives pass more readily from them than do those of Euro- 
peans ?—I suppose it would be about the same; but while European farmers don’t 
always brand, natives are obliged to. 

1896. What is the nature of the brand used ?—It is a certain letter, used for the 
whole of any one location, and is stamped on the hip of the animal. 

1897. I was surprised to hear it stated that a uniform system of law in regard to 
inheritance, as between the colonists and the native population would be received by the 
natives ?---By the Christian natives, and by a good many of the heathen if they were 
compelled. 

1898. I have heard it stated that any interference with the marriage laws of the 
natives, or with their law of inheritance, would lead to a revolution; is that your 
opinion ?---Suppose a law were passed to be enforced at once, a revolution might ensue. 

or instance, all the married men, feeling that their children were to be disinherited, 
might rise. 

1899. If a change in the law concerning natives were made, would not the natives 
think there was something behind ?---It would depend upon what the change was. 

1900. Suppose you did not interfere with marriages at present existing, but made 
a law to deal with future cases, would that strike terror into the native mind ?---I am not 
ready to say; I don’t think it would strike terror into their minds. 

Rev. Mr. Mzimba says: When the natives understand that they are being directed 
to a higher position, they would not be alarmed at the change in the law. 

1901. Do you think a law of that kind might be applied to all the natives ?---I 
would say it could be introduced in the colony and among the Fingoes; I would not 
be prepared to answer for the dependencies, 

1902. You say that the children of illicit intercourse were claimed by the husband 
of the woman, if she were a married woman; would a son born to a chief’s wife in that 
way, and known to be illegitimate, be recognized as the son of the chief ?---Not in the 
case of one who was to take ae debate 

1903. Sir J. D. Barry.) Have you any opinion about the Pass laws P—Rev. Mr. 
Makiwane says :—I have been taken up by the police for not having a pass, once while 
travelling along the road from the Tanskei. I was taken to the Chief Constable at Stut- 
terheim, and when in answer to inquiries I told him I was a minister, he conferred with 
the clerk, and they agreed not to imprison me. 

Rev. Mr. Mzimba says: I have also been subjected to great inconvenience in the 
colony; that was at Komgha. I was apprehended and taken to the magistrate. I was 
asked for a pass and had not got one, and the chief constable handed me over to the 
gaoler, who put me in gaol. I was released on appearing before the magistrate. 

1904. The object of the Pass law is to protect property by preventing thieves 
going about; do you think it effects that object P—I don’t think the law prevents steal- 
in 


: 1905. Do the laws check stealing ?—Very likely, in certain cases. The reason wh 
the pass system does not check theft is that the thief knows where he is going to steal, 
and what cattle he is going to steal; he then ee to the magistrate and says he wants 
a pass for moving such and such a troop of cattle, telling their number and their 


colour. 

1906. Have you, as a Fingo, got a certificate P—I never had one. 

1907. Mr. Upington.| Who was the magistrate before whom you appeared P—Mr. a 
E. Chalmers. P 
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ey eee 1908, Did he release you the moment he heard that you were a Fingo ?—Yes. 
ROMANE ee eae 1909. Sir J. D. Barry.| When a polygamist becomes a Christian, you say, he should 
Sept. 16, 1881. keep his first wife and put away the others, whom he must support until they are pro- 
vided for >—Yes. 

1910. Would not that be a wrong to the women put away, seeing that they were 
properly married according to native custom ?—I don’: think it would be doing the 
wonlen a wrong. 

1911. Is it not wrong to take from a woman her privilege as a wife ?—The diff- 
culty is iu the interpretation of the Bible. 

1912. Bishop Afillman, of the Church of England, at Calcutta, expressed an opinion 
in favour of admitting polygamists with their wives into the church, but would not 
allow a man already a member to marry other wives ?—That is a matter that requires 
much thought. 
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Examination of Zofo, Tshuka, Noggaba, Zonke, and Metu, Gaika Kafirs, resumed. 


Toto, Tshuku, Nyqirs: 1913. Hon. Mr. Upington.| Is there any native oustom regulating divorce, and the 
Zonke, and Afet.. means of obtaining divorce P—T'oto says: Yes, that does happen. Sometimes the hus- 
Sept. 17, 1881, band refuses to live with his wife any more, and sometimes the wife refuses to live with 
the husband any more; and when the wife goes back to her relatives the dowry cattle 

are returned to the husband. 

1914. In case a native wishes to obtain a divorce, how does he set about it P—If a 
man sees that he cannot live any longer with a woman he sends her back to her rela- 
tives, sending with her a messenger to state the reasons why he has sent her away. 

1915. Can she then apply to the chief for redress P—Yes, it would be competent 
for the wife to go to the chief if she wished the matter inquired into. It may happen 
after the wife had been sent home in that way that she might return to her husband. 

1916. If a chief ordered a husband to take his wife back, would the man be bound 
to obey ?—Yes, he would take his wife back. 

1917. When an appeal of this nature is made to the chief, is the case heard in the 
same way as other cases ?>— Yes. 

1918. Is there no process by which they appeal in the first instance to the chief 
before sending the wife away P—The matter need not necessarily go to the chief; it 
may be arranged among the parties themselves. 

1919. If the parties did not agree, would the husband have the power of sending the 
woman away without first obtaining authority from the chief ?—Tshuka says: If the 
matter cannot be arranged among the people themselves it will be referred to the chief, 
but there are difficulties in the way of a husband divorcing his wife, for he has not the 
same claim upon the cattle if he drives her away as he would have if she left of her own 
accord. ‘The general thing is for the wife to divorce herself from the husband. 

1920. Is divorce supposed to be complete before the chief makes some order ?— 
Toto says: If the husband and wife agree to separate, and the families of the two 
parties do not take the matter up, the matter is arranged among themselves, a part of 
the cattle are returned to the husband, and they do not go to the chief. 

1921. Is the wife at liberty to re-marry then »—- She can always re-marry when 
back at her father’s kraal. 

1922. Who takes the children P—The husband. 

1923. In all cases of divorce P—Yes, the husband keeps the children. 

1924. What are the causes for which a husband may divorce his wife P—~A hus- 
band may divorce his wife if he finds that they cannot agree on account of her bed 


~ 
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temper and general ill-behaviour; such as going about in the neighbourhood in a way gba apse Naqabe 


she should not, and in neglecting her household duties. In this case the husband would 
call her relatives together and discuss the matter, bringing forward his grievances for 
consideration. 

1925. Suppose a wife were to leave her husband, according to native custom, could 
the husband use force to bring her back P—If a wife runs away from her husband and 
goes to the kraal belonging to her people, the husband may follow her thero but dare 
not touch her though he see her. He must apply to her relatives for her, and if the 
wife has grievances to make she will state them to her father or to her other relatives, 
and then inquiries will be made, the husband having to answer. : 

1926. If the relatives side with the woman and refuse to give her up, has the hus- 
band a remedy in appealing to the chief P—If the woman has made up her mind to 
leave her husband, and her relatives support her, then the husband will claim the cattle, 
and if the relatives decline to restore them to him, it will be a matter for the chief. 

1927. Can a man divorce a wife for barrenness, according to native custom ?—A 
woman cannot be divorced on that account; if a wife does not bear children our custom 
is for the husband to marry another woman, who would be a rafter of the house, 
so that the second wife’s children would belong to that house. 

1928. Do these two women remain at the husband’s kraal and belong to the same 
house ?—They would live in separate huts, but the children would be reckoned to be- 
long to one house. They would also take care of cach other. 

1929. Is adultery by a wife good ground for divorce P—No; they are not divorced 
on that account, but the man is fined. 

1930. What is the extent of the fine P—It is from one to ten head of cattle. 

1931. If the woman ran away with the man who committed adultery with her, 
would not the husband have good ground for separation and recovery of the dowry 
cattle ?---The husband would search for his wife and endeavour to recover her, but if he 
found her and she refused to go back to him he would apply to her relatives for the 
cattle. 

1932. In that case, if the woman did return, would the man who committed adul- 
tery be fined P--- Yes. 

1933. Does o man often put his wife away simply because he takes a dislike to 
her ?---It is not a usual thing ; among bad men sometimes the rar is done, and it is 
Lgiar against them; they only get back a very small portion of the cattle, and they 

ose caste. 

1934. If the wife takes milk out of the milk-sack, is that a ground for divorce ?--- 
If she went to the milk-sack by mistake it would be overlooked, but if she continued 
going to the sack they would look upon her as a thief, and would say to her “ we can- 
not have a thief here, go.”’ 

1935. I suppose there would be no necessity for a wife to go to the milk-sack, as 
she would have her own store P--- Yes, a wife always has her own calabash in the hut. 

1936. If she did go to the sack it would be from sheer necessity or thievish dispo- 
sition ?---She would only go to the sack to steal, because if she were hungry she would 
send one of her bova to get milk for her. | 

1937. When a husband goes to his wife’s relations to complain of her misconduct, 
or to endeavour to get her back if she leaves him, does he take witnesses to speak with 
regard to the way in which they lived ?-- A man sometimes takes his wife before her 
own people, and in that case he would have witnesses ; he would state his case and the 
woman would answer; the matter having been inquired into, her relatives would then 
give her advice, and most probably they would return to their kraal together. 

1938. So that in almost every kind of case it is customary to take witnesses if there 
are witnesses available ?--- Yes. 

1939. Mr. J. Ay.) Ts it not a practice of natives going to court to be accom- 
panied by friends ?---If evidence is required during a trial at the Great Place it some- 
times happens that the parties concerned are sent off to fetch their witnesses, or meseen- 
gers may be sent to fetch witnesses. 

1940. Do wives often leave their husbands simply because they dislike them ?---If 
they do that, the husband gets the cattle back. 

1941. Is the marriage supposed to be at an end ?---Yes. - 

1942. In claiming the cattle is the husband entitled to the progeny of the original 
stock P---No, he can only olaim the original number. 

1943. Suppose some of the cows had calved or were in calf, to whom would the 
calves belong ?---A cow in calf is counted as one, but a cow and calf are two, and the 
number only is reckoned without regard to age. 

1944. Is incest a crime among natives ?—Yes, and it is punishable. 

1945. In every case >— Yee. 

1946. Mr. Stanford.] For instance, is intercourse between brother and sister 


punished P— Yes. P2 


ke, and Metu 
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1947. Are such cases frequent ?—They do happen; in those cases the man is 
driven away from the kraal, and they won’t have him there any longer. 

1948. Can a man marry his deceased wife’s sister ?—Yes; but we do not marry 
two sisters if both are alive. 

1949, Rev. Dr. Stewart.| How far do you reckon the degrees of consanguinity ?— 
As far as we can trace back blood relations, so far is no man allowed to marry. 

1950. When a inan marries a deceased wife’s sister, is there no custom with regard 
to dowry ?—The old dowry remains for her account, and a few head of cattle may be 
added. ‘Tie marriage takes place in the usual manner, with the exception of the dowry. 
A. dance is given, and the bridal party return to the father’s kraal with a few head of 
cattle. 

1951. Is there any special reason for giving these few head of cattle ?—Yes, 
because the husband would have been entitled to claim his catttle after the death of his 
wife, but as her sister comes to him, the original cattle are reckoned as her dowry. 
The sister comes to take the place of the deceased wife, and to nourish the children. 

1952. Has the new wife a separate household ?—She takes the position held by her 
deceased sister, even if it were the position of principal wife. 

1953. How would the inheritance of that house go?—The eldest son of the 
deceased sister would be the heir, and the sons of the second sister would rank as 
younger sons in the house. 

1954. Suppose a husband dies leaving three wives, a great wife, right-hand wife, 
and left-hand wife, and children by each, how would the property be distributed >— 
There would be two houses, the house of the great wife and the house of the right, 
hand wife, the left-hand wife being a “rafter” to either of these, and the son of the 
great house would receive the property attached to his house, and so with the son of the 
other house. 

1955. If the man married a fourth wife, what would be her status ?—She would 
be a “rafter” of the nght-hand house. 

1956. And if he married a fifth wife?—The establishments need not necessarily 
contain the same number of “rafters;’’ a man may attach more huts to the section of 
the great wife than to the establishment of the right-hand wife. 

1957, Then it les with the husband to fix the position of the “rafters ? ’—He 
would not decide upon the status of any house without due deliberation, and would 
consult with his relatives. 

1958. Are you aware of any instances where a man has attached more “ rafters” 
to the right-hand house than to the section of the great wife ?—Tshuka says: Some- 
times, when the great wife is a harsh woman, and the minor wives do not care to 
submit to her, they appeal to the husband for protection, and in that way “rafters” 


-are transferred from the great wife’s section to that of the mght-hand wife; more 


consequence would then be attached to the right-hand section, but the practice is 
unusual. 

1959. Have the principal wives power over the others ?—Yes, they have a good 
deal of authority over the rest. 

1960. And do they order them to work while they do not work themselves ?— 
They would be like a family, the great wife being a mother, and the other wives would 
assist in the work going on, for instance, in the garden. They would go to the great 
wife and say “‘ Where is the seed, as we will dig inthe garden.” Most likely the great 
wife would be there also. 

1961. Would the great wife have the power to make the other wives work while 
she sat still P—No. 

1962. When a man marries a wife, does he apportion cattle to her at once ?-— 
Suppose she were attached to the great wife’s section, a cow or two might be taken 
from that section and given to her for support; and as the husband afterwards acquired 


cattle he would, as he felt inclined, distribute them among the houses, some going to 


this wife as well. 

1963. Does he make this distribution in a public manner in the presence of 
witnesses ?—It is a thing that requires witnesses, and must be known by the people of 
the kraal, for, if not, they will understand that the cattle have been attached to the 
great house. If the husband merely drove the cattle into the kraal without apportion- 
ing them, then they would be taken for granted as belonging to the great house. 

1964. Are there any special number of witnesses required for this apportionment ? 
—Npo, it is supposed to be known by the people of the kraal. 

1965. Does he collect the people together and say I have given so many cattle to 
this house P—Toto speaking of his own experience, says: We make any distribution of 
this kind public, to guard against dispute, so that in case the father died, it would be 
known how all the cattle of the kraal were divided. For instance, when I returned 
to my kraal with two head of cattle from a son-in-law, I called my sons and wives 
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together and said, “This red cow goes to the right-hand house, and the other cow I 700, Tshuka, Ngqaba, 
give to the rafter of the great house.’ My great son, the universal heir, who was “”*# and Metu. 
present, approved of what I did. Sept. 17, 1881. 

1966. Does each house know its own cattle ?—Yes; it would not be necessary to 
have a distinct mark for each hut, though it is done in some cases by a distinct ear 
mark. 

1967. Suppose a husband neglected to make this public announcement when he 
apportioned cattle to any particular house, what would become of the cattle on his 
death ?—In that case the property would go to the universal heir; it is necessary that 
the father should state distinctly what are the cattle belonging to each house. 

1968. If the universal heir appropriated those cattle, would he not be compelled to 
do something with regard to the neglected house ?—He would take charge of that 
house and look to its support. 

1969. Mr. J. Aylif'| Are you pretty equal in your distribution of cattle in that 
way ’—Although the greater number of cattle go to the great houses, still this is 
equalised by the fact that there are more in these houses in connection with the family. 

1970. After the allotment is made, are the particular cattle devoted to each house 
to which they are apportioned ?—Yes; it is understood that the husband, or head of 
the kraal, has full power over all the cattle; they are his. 

1971. Suppose the husband had to pay a fine in cattle, how would he arrange the 
matter in giving cattle as far as the claims of the different houses are concerned f—He 
would endeavour to equalise it as far as possible by taking cattle from different 
houses. 

1972. In case of the father’s death, would the young girls at home inherit property P 
—No, but they would look to their brothers for support. 

1973. And would they remain connected with their own house ?—Yes. 

1974. Would the universal heir have the power to marry the sisters of the great 
house to whom he liked ?—Yes. 

1975. Would he have equal powers in disposing of the girls of the right-hand 
house ?—The heir of that house wishing to marry his sister to somebody would report 
the matter to the universal heir. If the son of the right-hand house was away, the 
great son might settle the matter, but not until after he had consulted with the other 
son. 

1976.—Would the great son have the same power over the girls as the deceased 
father had ?— Yes. 

1977. What control would he have over the subordinate wives ?—If the women 
did not return to their relatives on the death of their husband, they could remain at 
the kraal in charge of the great son, who would look upon them as mothers, that is, 
more specially the wives attached to his section; the son of the right-hand wife 
succeeding to the section to which he belonged. 

1978. Do you know of any case where the great son has married these women to 
another man ?—No. 

1979. Do they always remain at their deceased husband’s kraal P—Some do, and 
others return to their own relatives. In many cases the young women return to their 
relatives, and the son would endeavour to recover the dowry paid for them; if they 
had no children he would recover most of the dowry. If they had children he would 
get some of the cattle back on their account. 

1980. Are they free to go back to their relatives if they like ?—The women 
frequently return, and are re-married from their parents’ kraal, but they continue to 
look upon their deceased husband’s kraal as their home. : 

1981. Do you consider that these women are in any way the property of the great 
son on the death of the husband ?—No, in no way are they his property ; they are not 
looked upon as property; if a woman has no children and cares to remain at her 
husband’s kraal, she may do so. 

1982. Is there anything in your law of inheritance that might be altered ?—We 
are quite satisfied with our law of inheritance, and do not want it amended in any way. 

{ All the other witnesses agree. | 

1983. Do you know of any case where there has been a dispute arising out of the 
death of a man who left many wives and much property ?—Protection against this is 
given, as I have said, by making the distribution of cattle public. That is why we tell 
all the people. There have been cases of dispute. 

1984. How have these cases been settled ?—As a rule they come to the head of the 
family first, and if he cannot arrange the matter satisfactorily, they go to the chief. 

1985. Referring to the cases you have in your mind, were those disputes settled 
on a point of law or on questions of fact regarding the number of cattle p—We do 
not dispute about the law, we only dispute about questions of fact regarding the distri- 
bution of cattle; what the father orders in his life-time is the rule. 
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1986. Do you know of any case which has arisen because a father, who was a man 
of standing, died without making this allotment in his life-time ?—There never was 
such a case. 

1987. Do you know of any case in which, it having been known that a man had 
neglected to make his allotment, the chief would remind the man of his duty ?—If a 
man neglected to attend to this business, his relatives would say to him that he must 
do it. 

1988. When a man dies, is it known how the cattle have been distributed ?--- Yes, 
the previous distribution of the cattle is well-known. 

1989. Suppose a man left his kraal in Tembuland and went to the colony to buy 
cattle, but died on his wav back, before any arrangement was made, how would that 
case be settled P—The son takes the place of the father, and would leave the kraal and 
go and fetch the cattle which his father had bought, and the distribution would remain 
in his hands. In most cases he would allot the cattle just as his father would have 
done. When the son succeeded to his father’s place in the kraal, in all probability the 
chief himself would go and visit the young man and give him advice, or there would 
be an assembly of councillors and men in the neighbourhood, and the young man would 
be told that he is now in the place of his father, that he must remember he has great 
trust reposed in him, and that ho must look after the children left by his father. 

1990. If hoe were a dishonest man, might he not keep all these cattle to himself ?--- 
Yes, but even then his uncles would step in and point out to him the evils of his ways. 

1991. Suppose a son persisted in his wrong-doing after his family had remon- 
strated with bia would the chief interpose and see right done ?—Yes, because the 
relatives would then say to him, ‘‘ You remember that when you took charge of this 
family you were to take care of if in your father’s place, but now you are throwing 
your charge away.” Under these circumstances the family would appeal to the chief. 

1992. Where the chief intervened, could he divide the property equally between 
the members of the family ?—Yes, he would intervene to that extent. 

1993. And would divide the cattle equally ?—You cannot lay down any rule as to 
the number of cattle to be apportioned; they would be guided by circumstances, for 
they might find a hut with many children and another with few. The chief would 
order the relatives of the deceased father to settle the matter. 

1994. Mr. W. E. Stanford.| Would you be satisfied with a law which required 
the cattle paid as dowry to be a trust placed in the hands of the girl’s father, to be held 
by him on account of herself and children P—No; but we acknowledge the right of the 
girl or her children to go to the father for maintenance and support should such 4 
necessity arise. 

1995. Do you think there is more immorality among girls on a’ mission station, 
than among those in heathen kraals ?—Yes, I think so, and attribute it to the fact that 

irls on a mission station choose husbands for themselves, and are not married by their 
Eathors: and also because dowry is not paid for them. If our girls were seduced we 
could make the man pay for her seduction according to the old custom ; but under the 
new rule the cattle he pays are taken away from us, and we are told the man and 
woman did it because they loved each other. By that I mean that wherea girl has had 
a child by a young man, and action is taken against the man according to our 
custom, the magistrate steps in and says the intercourse was by mutual consent, and 
we get nothing for the mischief that has been done. 

Tshuka says: I think it would be better if we went back to tho old system, by 
which the father has the disposal of his girls, because as it is now the girl merely waits 
at her father’s kraal for some man or other to turn up, and the father’s wishes and 
interest in the matter are not consulted. 

1996. Rev. Dr. Sterart.| Toto, the ground of your opinion that there is more 
immorality among the girls at a mission station than among heathen girls surprised 
me; you say that because cattle are not paid for a girl, that, therefore, she loses her 
cael character, and you think that is sufficient information P—With reference to the 
immorality of heathen girls as compared with that of girls at mission stations, I can- 
not say. I do not know about mission stations. 

1997. Tshuka, what do you say P—Tshuka says: We do say that there is more 
immorality among mission girls than among heathen girls, and this may be attributed 
to the fact that there are more people gathered together at a station, and we see more 
of this thing there than we do among the heathen who are scattered about. 

1998. tr. Stanford.| Have many girls married on a mission station been seduced 
before marriage ?—Tshuka says: Yes, marriages on mission stations are becoming less 
frequont. 

: 1999. To what do you attribute that ?—There are fewer marriages at mission 
stations. 

2000. Are widows commonly married among the heathen ?—Yes. 
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2001. Are they on mission stations ?—Very few. 

2002, Is there such a thing as an old maid among the heathen ?—No; among 
the red Kafirs such a thing as an unmarried woman is never seen. 

2003. How is it among mission stations ?—There are many unmarried women. 

2004. Rev. Dr. Sfewart.] Are you acquainted with the names of girls on a 
mission station who have never married and had children ?— Yes. 

[ Witness mentions the names of four women. | 

2005. Mr. Stanford.| Do you think that if the fathers of these girls had been 
entitled to receive cattle for them when they were married, that better care would have 
been taken of the girls ?—Unless you give the father the power of marrying girls 
it is impossible for him to take care of them. 

2006. What control over the habits of the girl would this native power of marry- 
ing the girls give the fathers?—The father has the power, when the girl becomes 
marriageable, to seek a husband for her. 

2007. Who took away that power from them as Christian rights ?—They have 
been deprived by the Christian custom, which says there must be no lobola. 

2008. Is the power of looking after his children taken from the parent because he 
receives no lobola?—TIn addition to the law which says there must be no lobola, there 
is a law which says our children must go and seek service, and they go to service, and 
are away from the control of the parent. 

2009. What law is there connected with the churches which says there must be no 
lobola ?—There is such a law in all the churches. 

2010. Who made that law ?—I am under the impression that such a law exists. 

2011. Who informed you that there was such a Jaw in the church to which you 
belong ?—It was discussed at St. Thomas River when I was there. 

2012. What law is it that requires you to send your children to service as you 
have mentioned P—I cannot say that that law was established by any particular 
individual, but it has been established by universal custom, that our ahildven should go 
and do something for their own support, seeing that there was no longer in existence 
the custom of lobola, which brought something into the family. 

2013. Do you know of anyone suffering church censure on account of lobola ?—I 
don’t know of anybody suspended on that account; but, at the same time, I know it 
was universally proclaimed that parents must no longer sell their daughters. 

2014. Is there not some natural tie between father and daughter that should 
induce the former to look after his child, apart from the question of lobola ?—But 
when the children are away in service the father has no control over them. 

2015. Then this mischief is not due to the want of lobola, but to the want of 
parental control ?—I say that both the reasons I have given are the reasons which 
cause it to be as I have said; because children go away end seek service, and because 
their parents can no longer endisa (marry) them, and the girls themselves wish 
to exercise their own will with reference to marriage. 


Graham's Town, Monday, 19th September, 1881. 


PRESENT : 


sir J. D. Barry. 
W. E. Sranrorp, Esq. | J. Ayiirr, Esg., M.A. 


Rey. Dr. Stewart. 


Examination of Toto, Tshuka, Metu, Zonke, and Nogaba continued. 


2016. Mr. Stanford.] Toto, are there any instances within your knowledge where 
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heathen girls on being married are found by their husbands to be pregnant P—Cases of “"4e, and Nggaba. 


this kind are not common among us, and if cases of the kind do occur, the man has the 
nght to send the girl back to her father. If the man likes the girl he may keep her, 
and bring an action against the man who had illicit intercourse with the woman. 
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2017. Isa man liable to any penalty for having illicit intercourse with a woman 
before she is married ?—It is considered a very great offence indeed, and between tribes 
it might lead to war. 

2018. Rev. Dr. Stewart.] Do you mean to say that the seduction of a common girl 
will lead to war between tribes?—By war, I do not mean a war which would disturb 
a tribe, but such a war as would create a feud between the two families. 

2019. Would they come to blows ?—The quarrel would be this: most likely the 
relatives of the girl feeling angry, would at once go out and seize cattle belonging to 
the other family, and the fight would occur. 

2020. Could not the matter also be settled by fine P—If they did not attempt 
to take the law into their own hands, the case would be “talked” over, and the man 
would most likely be fined. 

2021. It would depend upon the temper of the man whether they took the 
law into their own hands, then, would it not ’—Yes. 

2022. Is it not the case that the whole drift of what you have said on this matter 
is that the offence of the kind mentioned is settled by fine ?—According to custom the 
matter is put right by fine. 

2023. My. Stanford.| Is the fine the same in the case where a girl is found te 
have had connection with a man, as it is in the case where she is found to be pregnant ? 
—In the case where pregnancy does not follow, the man would be fined from one to 
four head of cattle; but where the woman becomes pregnant the fine would be from 
five to six head. It would be a civil offence, and the cattle would be taken by the 
father of the girl. 

2024. Tshuka, is there no punishment inflicted on men at mission stations who 
have been found to commit such an offence ?—Tshuka says: The heathen father looks 
after his girls, and the Christian father does not. 

2025. Why do you say this?—Toto says: We, the heathen, look after our 
girls, they are cattle; that 1s why we won’t let our girls go to schools to be taught to 
read. The girls at the mission schools are not looked after. We are willing to let 
our boys go to school, we allow them to go; we like the missionarics, but we do not 
allow our girls to go, because we see they are easily lead away, and easily got by the 
young men. ' 

2026. Rev. Dr. Stercart.] Toto, where are you living ?—Toto says: At Ely. 

2027. How far from the church ?—Close to it. 

2028. Is that a mission station ?—Some of my wives and children are at Lovedale, 
and one wife is with me at Ely; I am on a private farm not far from the church. 

2029, Your two wives live at Lovedale ?— Yes. 

2030. Then you are surrounded by a number of mission stations, and yet you say 
that girls on o mission station are immoral; if this be so, how do you protect 
your children ?—None of my big girls are at my kraals necr the mission station ; I have 
sent them to the Fish River. here are three girls at my place, near Ely, and _ five 
daughters are with my son at the Fish River. 

2031. There are others to account for ?—The eight girls I have mentioned are the 
only grown-up girls ; the others are little girls. 

2032. Why do you live in a place surrounded by mission stations if the influences 
of the stations on the morals of the girls is as bad as you say P—I cannot go anywhere 
else; if I could I would, but I am shut up. 

2033. If you, a heathen, living surrounded by mission stations, can keep your 

irls free, what is to prevent other natives who are Christians from doing the same ?— 
ii is because I have seen the dangers I have mentioned that I have sent five girls to 
the Fish River. : 

2034. You object to the word “ purchase” as applied to lobola ?—Yes. 

2035. It is also a law among Kafirs that females can inherit nothing, is it not ?— 
Yes; the women Jook for support from the son who succeeds their deceased husband. 

2036. Is it correct to say that native women inherit nothing ?—Yes. We all agree 
to that. 

2037. Is it correct also to say that women are themselves the property of their 
husbands ?---Yes. (The other witnesses agree to this.) 

2038 How then do you reconcile the contradictory statements involved in your 
last answers ?---Toto says: I say there is no purchase; lobola is not the completion of 
a bargain, as the payment for a cow would be; and I say the wife is the hashand’s 
property because he takes charge of her; if he dies she can return to her own 

ople. 
P3039. Is it the case that when a man dies his wives become the roperty of heirs ? 
.--No; in no case has the heir the right to dispose of his deceased father 8 Wl1ves. 

2040. If one of these women wanted to marry again, would it be necessary for her 

to obtain the consent of the heir ?---If a woman is still young enough to marry again 
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she leaves her deceased husband’s kraal, and goes back to her father’s kraals, and the 
heirs of the deceased have no control over her. 

2041. Sir J. D. Barry.) Have all of you, beside Toto, got erfs in the Municipality 
of Alice ?--- Yes. 

2042. What rents do you pay ?---We pay house rent 10s., annual quitrent of 10s., 
water rates and road rates, each ds. 

2043. Are you satisfied with your holdings ?---We have been enclosed and see no 
means of getting out. Boundaries are made around us, and so we have to submit. 

2044. Is it not better to have these erfs than to live at your kraals?---We like 
freedom better. 

2045. Would you like to go back to the old state of things under the chiefs?--- 


Yes. 

2046. What benefit did you enjoy under the chiefs?---We had our freedom 
then. 

2047. But you were not free under your chiefs ?---He did not interfere with our 
rights to land. 

2048. He apportioned you each a piece of ground to live on, and then as now, you 
had your grazing rights?---A man chose a site for his kraal, and he could plough as 
much land as ever he liked. 

2049. You can now plough up your piece of land ?---We plough the land we have 
now, finish that, but have no more. 

Toto says: they are not large enough for gardens. 

2050. Then you can hire lands ?---Tshuka says: we don’t appear to do ourselves 
any good, even when we do hire ground. We do not understand the system and get 
into trouble and disputes, and when the lands are finished we find we have lost. The 
only way we can hire lands to advantage to ourselves is when we hire from the Rev. 
Dr. Stewart. 

2051. With whom have you had disputes about land ?---I was referring to disputes 
arising out of the hiring of land from white men at a distance from Eoveile: 

2052. Have you known of those cases ?--- We have seen cases of that kind. 

2053. The holdings you have now were grants given by Sir G. Grey ?---Yes. 

2054. What is the extent of the plot of land ?---Six acres. 

2055. Can you sell the land if you like ?---I do not know. 

2056. Have any of the men who also obtained grants sold their holdings?---No- 
one has sold. 

2057. Would you be better off if you had not got these titles ?---When I was 
living at a mission station, at Nora, it was better than now, because there were no white 
people about; we were free, and we could put up our kraals where we liked, and herd 
our cattle where we liked. 

2058. If you had the mght to sell your land, would you be satisfied ?---[ do not 
seo that I could be benefited by that night; what land have I got to sell, seeing that 
the piece I have is too small for me ? 

2059. Why do not a number of you club together to buy a farm on which you 
could live ?---It would be too costly. 

2060. Mr. J. Ayiiff.} Do you think it would be better if the natives lived in 
locations, each man having a title to his property ?--- Yes. 

2061. Do the people of your class have any objection to having their rights to land 
regulated by title deeds ?—It might be better if the pieces of land were larger, but we 
prefer our old system. 

2062. Sir J. D. Barry.| Under the old system as the population increased you 
would be reduced to small pieces of land for your own use, without having a title to 
them ?—Oh! I suppose the old people would die off as the young ones grew up. 

2063. Mr. J. Ayliff;.| Suppose your piece of land were double the size it is, 
would not that please you?---Yes; I would be better pleased with twelve acres than 
with six ; but I do not like surveying nor the titles. 

2064. You do not like separate titles ?---I put up with individual titles because I 
am forced to do so; but if I could possibly avoid them I would. 

2065. Is that the general feeling of your class with respect to titles ?---We all 
say this feeling is very wide-spread, it goes down to the women and children. 

2066. There are some cases where people of your class have paid hundreds of 

unds for farms, and got separate titles a have not seen anyone who has bought a 


arm. 
2067. If Government were to settle natives of your class on a large tract of country, 
allowing them to live as they did, under their chiefs, do you think they would prefer 
that to each holding a piece of land under separate title ?---We would all prefer the old 
stem. 
2068. Do you understand that when a man has a title deed it gives him such a 
Q 
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right to the soil that neither the Governor nor anyone else can deprive him of it, and 
that he can sell it if he has the opportunity ?---I do not understand that. 

2069. Why ?---Because the very first time I have not got ten shillings to pay my 
rent, they will say ‘“ Do not plough there.”’ 

' 2070. Who will tell you that ?---I saw that in Nqagatsha’s case and Thetshe’s 
case; they had titles like mine. Nqagatsha bought ten acres of ground from Govern- 
ment, at Keiskama; and in consequence of having to pay for this he was hard up, and 
he could not find money to pay rent for the gardens he owns near Alice, and when they 
found this out they said he was not to plough. 

2071. What became of the land ?---He had to let it out to someone else in order to 
raise money. 

2072. Sir J. D. Barry.) Have you any objection to paying the hut-tax ?---We 
are not dissatisfied because we have to pay tax for our gardens, but these things go on 
increasing every year; we have to pay land rates, water rates, and road rates, 

2073. Mr. J. Ayliff.] Do you know the value of your lots ?---I do not know. 

2074. Is your land irigated ?---No; we have to go and skip water for use. 

2075, You like to have your own plough and your own cattle to the exclusion of 
other people, why don’t you like to hold your land in the same way ?---Yes ; I like to 
have my own cow and plough, but so it was with the land under the old system; I had 
my own lan:l, and if I found that the ground was not good, or if I wanted to let my 
garden rest, | could go somewhere else and plough. 

2076. But in that case the land belonged to the chief and not to you ?---Although 
it was held in the name of the chief, he had no ght to disturb me in my garden. 

2077. Sir J. D. Barry.| Do you, as living within the Alice Municipality, exercise 
the right of voting ?--- We have nothing to do with that. 

2078. Why don’t you vote ?---How can we go without being sent for. 

2079. Have you ever voted for members of parliament ?--- Yes. 

2080. Rev. Dr. Stewart.] Does your objection to separate titles extend to present 
arrangements ?---Toto says: Individual land tenure is unacceptable to us; it is not our 
custom. 

2081. Have you other causes of discontent ?---Toto says: We are dissatisfied about 
paying taxes: garden tax, house tax, water rates, road rates. We were not accustomed 
when going on a visit, to ask for a pass; now we must go to the office, and perhaps 
they say, ‘“‘no pass to-day,” and we set off on our journey, are caught, and put in prison. 
We don’t like prison, that is not our way of punishing. We don’t like our girls 
being seduced and the man who does it being let off. ‘Phere are many more griev- 
ances I could state ; but [am a common man. If I were a chief I could state grievances 
on behalf of my tribe. 

Tshuka says: Very great trouble comes to usin this way: we are told that the 
main roads belong to Government; well, we go to ask for a pass to travel sometimes, 
but the officer who gives the passes is not in, and we, perhaps, thinking that the road 
belongs to Government, and not to a private individual, imagine we have a right to 
travel on it without a pass; we are arrested, put in prison, and put to hard labour. A 
man may have five sheep and a few head of cattle in his kraal, and now at night anyone 
can go and laugh at the man and drive off his sheep and cattle, while the owner cannot 
do anything, because he has got “ only his hands.”’ 

2082. What remedy do you propose for this ?—It is not for us to propose a remedy, 
this must be left in the hands of Ge cament and Government will find the best means 
of remedying the grievances we have stated. 


Graham’s Town, Tuesday, 20th September. 


PRESENT : 
Sir J. D. Barry. | 
J. Ayiirr, Esq., M.L.A. | W. E. Staxrorp, Esq. 


Mr. S. Barrett, Inspector of Native Locations, Lower Albany, examined. 


2083, Sir J. D. Barry.) What are you in your official capacity —I am Superin- 
tendent of the Natives, within the Graham’s Town Location, and Inspector of Natives 
over a part of the District of Albany. 
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2084. Are you paid by Government in both capacities ?— Yes. 

2085. What are your duties as Superintendent ?---Principally to hear the griev- 
ances of the natives in the Graham’s Town location, and to bring such grievance to the 
notice of the magistrate as should come before him, and also to settle disputes. 

2086. How do you settle disputes ?---By arbitration generally. 

2087. What people live in the Graham’s Town location ?---Hottentots, Fingoes, 
and Kafirs ; the former living apart, and the l*ingoes and Kafirs together. 

2088. Is the whole of the land in the location let out in freehold grants ?--- Yes, 
I produce a t which has not been taken out, let similar to those which have. 

2089 Were all the grants given out in the same year ?---Some were given out in 
1856, and some in 1857; the one I produce was given out in 1857, the latest grant. 

2090. This is a grant by the Governor in consideration of one pound sterling paid 
to the Municipality of Graham's Town for seventy square roods of land, under the 
selection of the town council, and further, that the proprietors of the land granted, 
should pay annually to the Governor five shillings, to be applied to educational pur- 
poses for the benefit of the erf-holders in the location, with full power to hol.. the land 
in perpetuity, after the expiration of a certain number of years, subject to such regulations 
as may in future be established in regard to the lands ?---Yes, I believe those were the 
conditions. 

2091. Were all the surveys made about the same time ?---I believe so. 

2092. Have all the grants been taken up for the lots surveyed ?---No; the 
original number surveyed was four hundred and sixty-five. 

2093. Did that include the whole location ?---The erven are supposed to include 
arable land, there were no separate lots reserved for cultivation. 

2094. Was any land reserved for grazing purposes?---The few cattle they have 
greze on the town commonage. 

2095. Out of these four hundred and sixty-five, how many grants were taken up ? 
---Three hundred and ninety-eight titles were issued. 

2096. Have the remainder been occupied or not ?---I believe they have all been 
occupied at one time or another, but they are not all occupied now. 

2097. How many were not taken up ?---About sixty-six. 

2098. Have these been occupied ?---Some of them. 

2099. By whom ?---By people coming into town for work. 

2100. They paid nothing, but squatted down on the land ?---Yes, in many in- 


oes. 

2101. Have many of those lots which were taken up passed into the hands of 
Europeans ?--- Yes, about forty-eight. 

2102. Has transfer been given ?--- Yes. | 

2103. Then the transaction must have been with the consent of the Government ? 
---I suppose s0. 


2104. Are any Europeans in actual occupation of the grants?---Yes, about 


twenty. 

2105. What have become of other lots bought by white men ?---Some have been 
cultivated, others have been re-let to natives, and the remainder lie waste. 

2106. Do the European occupiers occupy only oneerf?---One of them occupies 
about six erven, he has built a shop on one erf, and cultivates the rest. 

2107. You are now speaking of the whole location ?--- Yes. 

2108. Have sales of land taken place among the natives ?---I find many in possession 
of the land, who say they bought it, but I should think the transfer was not given. 

2109. There are numbers of natives without transfer ?--- Yes. 

2110. Are there any canteens in the location ?---No, though there are a number of 
ae where Kafir beer is sold in large quantities ; these huts which supply the beer have 
no licence. 

2111. Is that allowed ?---We cannot check the sale of beer; for although it is a 
notorious fact that beer is sold at these huts, we cannot obtain evidence of the crime. 

2112. Do you know any of these huts ?--- Yes, but the owners are very crafty. 

2113. Is there much drunkenness in consequence of the consumption of this Kafir 
beer ?--- Yes, thereis a great deal of drunkenness. The men drink principally on a Sunday, 
when they have more time than on week days. 

2114. Do the people who live inthe location cultivate land, ordo they work in 
town ?---T’hey are mostly in service, but in a good season some of them cultivate. In 
bad seasons they cannot cultivate, as there is no means of irrigating the land. The lower 
part of the Hottentot location might be irrigated. 

2115. Where the land can be irrigated, do the owners cultivate and make a living ? 
---I don’t think the lots are large enough to enable the occupier to make a living from 
them ; some of them grow vegetables for the town market. 

2116. Do women work at cultivation ?---Yes, most of the cultivation is done by 
them, that is the Kafir women ; the Hottentots are mostly washerwomen. 


Q2 


Mr. S. Barrett. 
Sept. 20, 1881. 


Mr. S. Barrett. 
Sept. 20, 1881. 


124 MINUTES OF EVIDENCE. 


2117. Are there any churches in the location ?---Yes, there is Mr. Turpin’s church, 
Church of England, on the Kafir side, and the minister lives among the natives. 

2116. Is there any other mission ?--- Yes, there is a Wesleyan Mission on the Fingoe 
side, under the Rev. Mr. Holden, who I believe is in England. 

2119. Is there any other mission ?---The late Mr. Smit had charge of the Hot- 
tentot location, but his church was in town. 

2120. Have they achools for the children ?---Yes, both Mr. Turpin’s church and 
the Wesleyan have schools. 

2121. Do the Kafir and Fingoe children mix ?---Not asa rule. As soon as the 
sons are big enough they are sent to work. 

2122, What sort of control do ministers exercise over their respective people ?---[ 
don’t know about their rules, 

2123. Do you think that the personal influence of the heads of the different churches 
exercises an important effect on the natives ?--- Yes; it depends, of course, on the indi- 
vidual character of the ministers. Some men naturally exercise more influence than 
others. 

2124. Has that influence been favourable to the natives ?--- Yes, I think so. 

2125. Would not the location be worse without them ?---Considerably worse 

2126. Is “ ukulobola”’ at all practised among the natives there ?---Yes, though. 
not to the seme extent as it is at the kraals in the district. 

2127. Are the people all Christians ?---No ; it is not a mission station, it isa place 
where any man can live without reference to religion. 

2128. The Graham’s Town regulations apply to them ?---Yes, I think they apply 
to them ; they pay road rates, and so on. 

2129. Do these locations come under the operation of any of the Acts ?---Not those 
in town. Act 10 of 1870 appliesto Government locations, similar to those at Peddie 
and Alice. 

2130 Does the location come under the operation of Act 6 of 1876, or Act 8 of 
1878, or Act 40 of 1879 ?---No. 

2131. Then they come under the Municipality of Graham’s Town ?--- Yes. 

2132. Do the Inhabitants form part of any municipal ward, or do they take 
in the election of town councillors ?---I don’t think they take part in municipal 
elections. 

2133. Do they take part in the election of members of parliament ?---To a small 
extent they do. 

2134. Do they take part in the election of members of the divisional council ?---I 
think not. 

2135. In what form is “lobola”’ practised among them ?---In accordance with the 
old Kafir system. : 

2136. Do they pay cattle ?--- Yes. | 

2137. Do they ever pay in money ?---Occasionally they do, but cattle are the great 
medium of exchange. 

2138. Do you know the average number given for wives ?---They have never done 
paying; the number first given in this district is generally five or six, and then after 
this payment there is always some claim being sent in, or some reason why another 
beast should be called for as long as the parents of the girl live. 

2139. Does the custom of lobola operate either beneficially or injuriously in your 
opinion ?---I have not found it to operate injuriously myself. 

2140. Has it not the effect of inducing parents to take greater interest in the 
settlement of their daughters ?---Yes. The difficulty of lobola is that the parents are 
more apt to send their daughters to old men, who have a large number of cattle, than 
to young men, who have not got so mre the result being that old men have several 
wives, and young men can’t get any at all. 

2141. Do you think that if.an extreme limit were fixed by Government to 
lobola, that that would have the tendency of checking polygamy ?---Yes, I should 
think it would; providing the law were strictly enforced. 

2142. There should be a penalty attached to any excess of the number ?--- Yes, 
but it would be a matter of great difficulty to get one native to give evidence against 
another. 

2143. But you think that if the number of cattle, which exceed the limit, were 
seized, it would check the custom ?---Yes; and I think if a young man found out that 
an old man was giving an excessive number of cattle for a girl he wanted, he would 
give information. 

2144. Can you see any objection to Government saying that natives may exercise 
the right of lobola under a certain limit ?---It would depend what the intention of 
Government in the future would be. If, in afew years hence, they withdrew their 
sanction, it would do more harm than good. 
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2145. Don’t you think that if a limit were fixed it would ultimately tend to in- 
duce the parents to look more to the welfare of their children ?--- Yes. 

2146. Would it not also have the effect of stopping polygamy, by giving the 

oung men an opportunity of getting wives ?--- Yes, the inclination of the girls would 
ts more studied, and they would naturally prefer young husbands. 

2147. Would it not also tend to check polygamy if marriages were registered, and 
the girl was to declare her consent to the marriage ?---It would check it. 

2148. If Government were to exercise the control over lobola we have men- 
tioned, would it be better than the present system ?---Much better; under the present 
system, a father may marry his daughter to a man, and then induce her to leave him, 
in order that he may marry her to another native, and so gain more cattle. I have 
met with several such cases, and the husband has no redress. Under the present system, 
a native marriage is treated by the magistrate as simply an immoral contract. 

2149. If it isa common thing that men after paying lobola for their wives, 
find that their wives leave them in the way you have stated, does it not tend to check 
polygamy ?—I have not found it todo so. They find they cannot get wives without 
paying lobola, and so they take their chance. I don’t see that either lobola or 
polygamy have decreased in the slightest degree. 

2150. You would recommend the exercise of control by Government ?—Yes. 

2151. Do you think that control would have this further beneficial effect, that 
it could give Government to a great extent the position which the native chiefs formerly 
occupied over the natives P—I think it would have that tendency. 

2152. Do you think there would be any resistance to the control P—No ; there might 
be some objection at first on the part of the parents, but there would be no resist- 
ance. 
2153. Do you know the Act 18 of 1864, the Succession Act ?—I have read it. 
2154. Do you know of any cases which have come under that Act P—A few have 
come under my notice as Superintendent of Locations. 

2155. Have you dealt with them ?—TI have in every case by arbitration, according 
to native custom. 

2156. Have you recognzied “lobola ” in your arbitrations P—Yes. 

2157. Have you dealt with property of polygamous marriages as belonging to each 
section ?—Yes, there is very little trouble about native inheritance, unless Colonial law 
interferes. 

215s. Could not the Colonial regulations, with reference to natives, be formed so 
as to adopt the best of the native customs ?---I think so; these customs are set forth 
very distinctly in Maclean’s compendium. [ find that his information corresponds with 
the knowledge I have acquired. 

2159. Have you had much experience with natives ?—A great deal, during the 
last six years especially. 

2160. Do you find that they understand their laws well ?—Yes, they follow their 
traditions, and there is very little divergence. The Kafirs are more cognizant of their 
traditions than the Fingoes. 

2161. Are there many disputes among natives about inheritance ?---Disputes very 
seldom occur. 

- 2162. Would you extend the Act 18 of 1864 to all the natives ?---I think it would 
well. 

2163. What improvement or alteration would you suggest in this Act ?---It onl 
applies to natives within the colony; I would make it applicable to all natives who wish 
to come under its operation. 

2164. Would you make it operative in the case of a man who married according to 
Christian forms after he had already become a polygamist P—TI certainly would, because 
it would be an injustice to the women and children of the former marriage, if they 
were ignorant. 

2165. Would you advise that native customs be allowed to be adopted by native 
monogamists, married according to Christian forms?—Natives married according to 
Christian forms should not, I think, be permitted to revert to native customs - 
wards. 

2166. Once a monogamist, according to Christian forms, you would always have 
him so P—Yes. 

2167. Are you also Inspector of Locations under Acts 10 of 1870 and 8 of 1878 ? 
---I have no locations under Act 10 of 1870, but I have locations under Act 8 of 1878, 
and Act 6 of 1876. I have about thirteen locations under my charge, and they are not 
on Government lands. 

2168. Do you think those Acts have worked well ?--- Yes, on the whole. 

2169. You are collector of the hut-tax ?---Yes, and the quitrent in the town 
location ; I also register cattle in the out locations, and see that they are branded. 
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2170. Does lobola exist to the same or a greater extent among natives in the 
out locations than among those in the town ?---To a far greater extent. 

2171. Can you suggest any improvements or alterations in the Acts mentioned ?--- 
I think the Branding Act isa mistake, because it is incomplete. It is impossible to get 
the whole of the cattle branded. 

2172. Does the branding do harm ?---Well, there are a large number of cattle, 
which come and go from one location to another, and if they must be branded at each 
location, they would become covered with different brands. 

2173. Does the branding create suspicion in the native mind ?---It did at first, but 
they do not now object to it to the same extent, although they don’t like it. 

2174. Would you suggest a remedy, or advise its total abolition ?---I don’t see 
that it does any good to brand cattle; I think it would be well to let the natives brand 
their cattle if they liked. One time they were not allowed to brand, even with their . 
own brand, at least, so they have stated to me. 

2175. Do you approve of the Pass Law ?—Not as at present exercised. 

2176. Do you think it would be better to repeal it ?—Yes; I find that people who 
want to go anywhere go as readily without a pass as with one. Those who apply for 
passes are generally well-meaning natives who might be trusted without. 

2177. Is it an objection that the law gives ofhicious people a chance of interfering 
with natives and having them imprisoned —Yes. Then another objection arises from 
the manner of issuing passes. I have been appointed pass officer here, and am often 
out of town in connection with my other duties, and on my return I find perhaps fifty 
men who have been waiting several days for me, wasting their time and money. 

2178. Would it not meet that difficulty if more pass officers were appointed >—No; 
if it is necessary to issue passes at all, it is advisable to concentrate the duty of issuing 
them. The inconvenience to natives, however, 1s very great. | 

2179. You think the inconvenience arising from the Pass Law is so great, that the 
slight inconvenience which might result to the owners of stock by repealing the Act is 
not so great as to outweigh the present difficulties under which natives suffer ?—Yes; 
but as regards the removal of cattle I would have the Removal of Cattle Act made 
general throughout the country, and to apply to both white and black. 

2180. Do you think the Europeans would like that ?—No; but it would be bene- 
ficial. 

2181. Would you advise Act 14 of 1870 to be proclaimed ?—Yes; but it should 
be made applicable to black and white. 

2182. Is that the only form of pass you think is really useful ?--- Yes, I think so. 

2183. Has there been any desire displayed by natives to have individual titles ?--- 
Natives have often applied to me to know if they could not have locations of govern- 
ment land let to them, but not with a view of taking out individual titles. 

2184. Do you think it would be a good thing if their wishes were met ?---I think 
80. 

2185. How would you meet their wishes ?---[ am not in favour of individual titles, 
but I think they should have places pointed out to them where they could build their 
kraals; not, however, like village lots. 

2186. What would be the advantage of that system over one of individual titles ?— 
The difficulty about giving titles is that in case there 1s a troublesome man in a location, 
you cannot get rid of him. 

2187. Under the system you propose would you have the right as Inspector of re- 
moving a troublesome man ?--- Yes. 

2188. Would you have rules laid down for guidance in cases where it may 
be necessary to remove a man ?---It is not well to lay down arbitrary rules, because 
circumstances may arise not contemplated when the rules were formed, and yet suffi- 
cient to warrant the removal of the man. | 

2189. What further advantages would the system have ?---The natives would be 
got more together, and they ould be more in hand than they can be under present 
circumstances. 

2190. I suppose you take it that ultimately individval tenure is desirable as an 
indication of civilization ?---It may be, but I do not think it is suitable to the present 
condition of the people. 

2191. But still you would lke to see them arrive at that stage ultimately ?---I 
should not wisk to prevent them securing individual titles, but I don’t think the system 
is suited to them, and it will be a long time before it is suited to them. 

2192. Can you suggest how they could best pass from the tenure of land, subject 
to the control of the Inspector, to individual tenure within the same area ?---From what 
I have seen of individual tenure in the Graham’s Town location I think it has been a 
mistake. The natives had a number of plots aes to them, but the majority of the 
original holders have left for other districts, a large number of the plots have been sold, 
and from time to time Kafirs arriving from the country have squatted on the remainder, 
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The whole affair in fact has been a failure. The money, which it was intended to hold 
in trust for the purposes of the education of the children, has not been paid in most 
eases. Some of the original grantees have not paid from the time they entered on occu- 
pation. There is no way of getting at these defaulters, for they have no effects, and 
the erven are worth very litle in the market. 

2193. Can you suggest any means of passing on from this Government location 
scheme of individual tenure with advantage p..-How would it do to give natives the 
right of occupation to land on which they had lived for a certain number of years ? 

2194. You would give a man a title to land which he had occupied for a certain 
time ?—TI think that would be the better plan ; it would make them remain in one part, 
and prevent them wandering about. 

2195. Suppose you adopted this plan, and then found that you had more appli- 
eants for the kraals than you had spaca for, what would you do ?—I would refer the 
matter to Government with a request for more land. 

2196. Suppose Government had no land at their disposal P—Then the only thing 
to do would be to accommodate as many as you could, and tell the other applicants 
there was no room. There would always be a number of natives required on private 
farms as servants. 

2197. But suppose the people already settled on the locations increased amon 
themselves until they became too numerous for the land, what would you then pronase F 
—If Government would not provide for the surplus, the only thing for people would be 
to go out to service. 

2198. If a man died, leaving three or four wives and a number of children, and the 
family is found to be too large for the old kraal, how would that case be dealt with P— 
I suppose, according to the law of native inheritance. The section of the principal 
wife would get the land. The others would go elsewhere. 

2199. If natives were allowed to occupy land as you suggest, don’t you think it 
would be well that they should something equivalent to rents ?—Yes; they have 
to pay rents to the farmers, and iz don’t see why they should not pay to Government, 
although they need not pay so much as they do to farmers. 

2200. ere this rent was paid for a certain number of years you would convert 
the right of occupation into a freehold grant, and this you think the best way of pass- 
ing from one stage to another ?--- Yes. 

2201. In a location of the sort suggested there would be no chief, but would it not 
be well to select certain headmen to see that order prevailed, and who could be subor- 
dinates of the Inspector ?--- Yes, I think that would be a good plan. 

2202. Is there any mode among natives for obtaining the hearing of their wishes 
through certain elected members of their number ?---No; that is an idea borrowed from 
Europeans. 

3203. In Ceylon they have a system by which natives of different wards can 
select six men to be their representatives; these men meet the Inspector, and with him 
make arrangements for the management of the ward they represent. Do you think a 
system of that sort would be acceptable to the natives ?--- Yes; but, as a modification, I 
would appoint the headmen of the kraals to act under the Inspector. 

2204. Mr. Stanford.| You state that you have been immediately connected with 
natives for six years ?---That is to say I have been in the Civil Service for six years in 
the Albany District. 

2205. Had you any previous knowledge of the natives?---I have been living 
amongs natives ever since I came into the country, twelve years ci 

2206. During that period were you not asked by Mr. E. J. Warner to take charge 
of his district ?--- Yes. 

2207. He was in charge of Emigrant Tembuland. Did you not take charge of 
the whole of the district ?--- Yes. 

2208. Under what circumstances are the Kafirs who have settled on farmers’ lands 
in Albany ?---There are a large number who hire land from Mr. Keeton. The whole 
of one farm is hired by five men, and they pay eighty pounds a year for it, each man 
paying his share. In the other cases natives have settled on farms, and pay rent to the 
owners at the rate of from five to ten pounds each. 

2209. In one case natives have the whole of a farm for occupation ?--- Yes, five 
men. : 

- 2210. And what do these men do for a living ?—They depend principally on agri- 
culture and transport riding. 

2211. Are they in a fairly prosperous condition ?---Yes, fairly so. 

2212. What kind of grain do they raise ?---Principally mealies and Kafir corn, 
but they also grow wheat, oats and barley. Some plough on the halves with Mr. 
Keeton. 

2213. Do they grow such produce as wheat and barley for sale or consumption P--- 
For sale, but they grow Kafir corn for their own use. 
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2214. Should the growth of imphi for sugar-making prove a success, do you think 
natives would undertake the cultivation of it in sufficient quantities te make it profit- 
able ?---I think they would try ; as it is they grow a small quantity for their own use. 

2215. Does it grow well ?---I think the country is too bushy in Lower Albany and 
they tell me the corn gets rust. 

2216. Have you met a case where a farm has been bought by natives ?—Not in 
this district, although I have heard of a case. 

2217. Out of the original grantees in the town location, how many remain P--- 
There were four hundred and fifteen grantees and about eighty-four remain. 

2218. In what condition are those that remained »—'They have not advanced as a 
rule. The most prosperous one of the lot is in the Graham’s Town police, but the 
others have not done well generally speaking, there being not sufficient ground for them 
to cultivate, and no water for irrigation, so that in dry seasons the ground is useless. 

2219. On the whole, then, you look upon individual tenure as not advantageous in 
the present condition of the people ?—Certainly; it has been a failure as far as this 
location is concerned. 

2220. Have you had an opportunity of observing the effect of the non-recognition 
of the lobola system ?---In spite of the non-recognition of it by Government, I find that 
it still continues. 

2221. I would like you to speak more with reference to instances where you have 
seen lobola put down ?---I have had no opportunity of seeing this of late years. 

2222. far as you can form an opinion, can you state what the moral effect of 
lobola is ?---I think that immorality has a tendency to increase in proportion as lobola 
is put down. Where lobola is not received, parents do not trouble to look after their 
children to the same extent that they do when dowry is paid, and the result is very bad 
indeed. I find also that where attempts have been made to suppress the system, it has 
been carried on secretly. 

2223. Then where it has been put down it leads to deception ?---Yes, as well to 
immorality. 

2224. Are you acquainted with the principle of mutual responsibility as observed 
among the natives P—Yes. 

2225. Is it applied here ?—No. 

2226. Would you recommend its application ?—Yes; I think it is a very good 
check upon the natives. 

2227. Do you think that if it were recognized here it would be a check to cattle- 
stealing ?—Yes, I think so. I believe I am right in saying that the principle of hold- 
ing a kraal responsible for spoor traced to its precincts is not a Kafir rule pure and 
simple, but was introduced, as I am informed, by the Colonial Government. Still it is 
a good custom. 

2228. Sir J. D. megs How would you make the law operate where there are no 
chiefs >—The headmen of the kraals are always recognized, and I would make them 
responsible. 

2229. Would you make the headmen personally responsible P—It is the custom 
among the Kafirs to punish by fine, but most of the men who commit thefts are young 
fellows who have no property, and if the head of the family has to pay for them, he 
would do his utmost to check the crimes. 

2230. But would it not be an act of injustice to make the headman pay for acts 
committed by others ?—He would have the means of recovering his fine from the young 
men. 
2231. If he had the means of levying arate all round would that not do away 
with the injustice of punishing him for another man’s fault P—I don’t think that plan 
would work well. I was speaking of the head of the family when I said the headmen 
would be held personally responsible, and not the headman appointed by Government. 

2232. What do you say \obola is P—It is not a sale and se i but 1s of the nature 
of a trust. The people who receive the dowry cattle are afterwards expected, in case of 
necessity, to support the woman for whom lobola was given and her children. 

2233. Do you think that it is clear to the minds of the persons who receive and 
give the lobola that it is of the nature of a trust, or do you not think that the man who 
receives it looks simply to his own benefit >—He might at the time look simply to his 
own benefit, but the idea of trust is prospective, and is only realised in case the woman's 
busband dies and leaves her poor, or drives her away. 

2234. There are at present two essential features: first compensation for the ser- 
vices of the daughter, who passes away from her father’s house to that of her husband ; 
and second, the trust created for the future maintenance of the woman ?—I suppose 
both are taken into consideration, but trust is fully recognized. 

2235. But really the idea of creating a trust is only one feature P—The cattle are 
supposed to take the place of the girl at the father’s place. 
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2236. It is sometimes said that the Act 18 of 186+ is a dead letter, and, therefore, Mr. 8. Barrett. 
might be repealed P—It can only be said to be a dead letter because the natives under- 4 50. iss1 
stand their own customs so well that they seldom come with disputes as to inheritance a 
before the magistrates. I do not think it would be beneficial to have it repealed. 


Grahan’s Town, Wednesday, 21st September. 


Sir J. D. Barry. 
J. Aynirr, Esq., M.L.A. | W. E. Sranrorn, Esq. 
E. 8. Rotianp, Esq 


The Rev. John Aitken Chaimers, Minister of the Presbyterian Church, Graham’s Town, 
called in and examined. 


2237. Sir J. D. Barry.| How long have you been in the colony ?—I was born in Rey. 7. 4. Chalmers. 
the colony, on the frontier. — 

2238. And where were you educated ?—In Scotland. I went home when I was “¢Pt- 21, 1881. 
eleven years of age, and returned to the colony in 1861 asa minister. From 1861 to 
1864 I was with Mr. Tiyo Soga on a mission at Emqwal. 

2239. And were you engaged in mission work among the Fingoes and Gaikas ?— 
Yes; the Emqwali was a mission among the Gaikas, but there was a large number of 
Fingoes near the Emqwali, on the river called the Bolo. 

2240. Were there many Christian Gaikas and Fingoes P—Yes, there were a number 
at Emqwali, and a goodly number at the Bolo. The Bolo was an outstation of the 
Emqwali. From 1864 to 1876 I was at the Henderson Mission on the Thomas River, 
as & missionary connected with the United Presbyterian Church. I was alone, and 
among the Gaika Kafirs. There were several branches of the Gaika’s tribe in that dis- 
trict. These belonged to Tyali’s tribe. and to Ndlambe’s tribe, and Sandilli’s tribe. 
After that I came to Graham’s Town, and have been here ever since. 

2241. You, therefore, have had the opportunity of ascertaining the laws and cus- 
toms of the Gaikas and Fingoes ?—I have only come in contact with the customs of the 
Fingoes in cases of church discipline, and then it was only «luring the three years when 
I was at Emqwali. I also came in contact with the Fingoes during their location in the 
Transkei. 

2242. Have you a knowledge of the Gaika customs ?—I think so. 

2243. And you have sometimes been called as an expert in court on native laws 
and customs ?—I have been twice so called. 

2244. Can you say from your experience if the native laws and customs correspond 
among the tribes ?—I can only speak with reference particularly to the Gealekas, forI . 
was backwards and forwards among that tribo, and saw cases conducted at Kreli’s 
kraal, and there was no difference from the forms observed among the Gaikas, that I 
could see. It was between the years of 1864 and 1874 that I was in the habit of going 
to Kreli’s kraal. 

22-45. How did you get your information ?—I frequently got it in this way : the Rev 
Tiyo Soga was collecting material, intending to publisha volume of Kafircustomsand Kafir 
fables, and he and I were in the habit of examining chiefs, old councillors, and others, 
with a view to ascertain their customs. Another way in which I arrived at their cus- 
toms was during the time I was at the Thomas River, when the natives frequently re- 
ferred for advice to me, and I then gathered what their own customs were. I was also 
very often with Mr. C. Brownlee, and heard him give judgments im various cases ac- 
cording to Kafir law. Then my work among the natives was to some extent a training 
in their customs. 

2246. Are there, to your knowledge, any of these Kafir customs in writing P— 
There were a few of them written by Mr. Soga. 

2247. Have the Kafirs among themselves reduced their laws to writing ?—No. 

2248. Have you read the summury of native laws and customs compiled by Col. 
Maclean ?—Some time ago. 

2249. Is that generally correct ?—<As far as I remember at present. 

2250. Lave you read the compendium of native laws and customs compiled for the 
Commission ?— Yes, 

2251. Is it accurate P—I think so; I cannot remember anything faulty about it. 

2252. First as to crimes; does Kafir law recognize a distinction between criminal 
offences and ¢ivil cases ?—There is a difference, but it is not so clearly defined, I think 
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as it is with us, for the Kafir law of settling these is by fine ; all cases, with one or two 
exceptions, are settled by fine, whether civil or criminal, and I think this system of 
fining prevents the existence of a very marked distinction. As far as I have been able 
to understand Kafir law, nearly every case can be settled by means of a fine. Even in 
cases of murder, if the murderer takes refuge in the “ ibotwe,” or hut in which the 
councillors meet, he is safe, and no one can harm lum there. 

2253. Unless he escapes to the refuge, is he liable to fine >—Yes ; to be “ eaten up ” 
as it 1s called. 

2254. Is there no distinction between offences committed against the chief or 
community, and those against individuals, and which only affect: individuals P—Nearly 
all crimes are crimes against the chief, and in all these cases the penalty is a fine. 

225). Is there in the native mode of administering cases any distinction observed 
between criminal and civil cases ?—A distinction is made. Every case is supposed to 
be reported to the chief, and he adjudicate: upon it, and if the party is found guilty, he is 
fined. All cases settled by headmen must be reported to the chief, and the headman 
would say that the case had been submi.ted to him for adjudication, and he had settled 
it in such away. But I suspect that if a larger fine can be got by making a case a 
criminal one, this frequently complicates civil and criminal cases, for they like to get as 
much as they can from offenders. 

2256. Are blood cases punishable by fine P—Yes. 

2257. In these “isizi”’ or blood cases are the fines appropriated by the chief, as 
distinct from ordinary civil disputes ?--- Yes. 

2258. What is murder according to native law P—Murder is depriving the chief 
of a warrior, or person belonging to the tribe. 

2259. How about a woman ?—That would be depriving the tribe of a mother or 
daughter. 

2260. And is that also murder ?— Yes. 

2261. And in the case of children ?---I have never heard of a child being killed, 
but I suppose it would be murder to kill a child. 

2262. Have you ever heard of cases of infanticide among natives ?---Never. 

2263. Does that apply to both heathen and Christian natives P---I have only heard 
of infanticide in cases in which a woman has given birth to a white man’s child, but 
cannot speak definitely about that, for no such case has come under my own knowledge. 

2264. Is the accidental killing of man or woman considered equivalent to 
murder ?---No ; that is called “ ingozi,” or an accident. 

2265. Is there a penalty attached to that ?---Yes; there is a penalty in the shape 
of a fine payable by the person who was the cause of the accident, or by his friends, if 
he cannot pay. 

2266. Who do you mean by his friends ?---His father or brother. In some cases 
there is no fine enacted. I have known a man who was out at a hunt and received a 
severe injury, having had his head cut open by a blow from a kerrie given by accident, 
and there was no fine enacted, although he afterwards died from the effects of it. The 
young men concerned belonged to the same village and were distantly related. 

2267. In the case of an accident causing death, to whom does the fine go ?---It goes. 
tothe immediate relatives of the deceased, with the exception of the court fees, which go 
to the court messengers. I should like to say at this point that whenever a crime is 
committed, or any man hasa charge laid against him, great stress is laid upon an 
appeal to the chief, called by the natives “ukutandaza”’ eae so that many 
fines are mitigated in consequence of this intercession by friends and chief councillors. 
This appeal is made during the trial, or when the fine is about to be exacted, or after 
sentence has been passed. I do not know of any case where intercession was not 
made. 

2268. Is this intercession made before advice is given by the councillors, and is 
it to modify the judgment ?---It is usually made after the judgment has been 

iven. 
‘ 2269. Is the appeal to the chief’s mercy made to obtain a qualified pardon in the 
shape of a mitigation of the fine ?--- Yes. 

2270. When you speak of an accident, do you mean a pure accident, or one for 
which a man is culpable ?---A pure accident. 

2271. Would the chief in this case share the fine with the relatives of the deceased ? 
---Only if the case were before the chief, and he sent out sheriff’s officers to carry out 
the sentence. 

2272. What portion of the fine would go to the relatives ?---The whole, with the 
exception of what is due to the «msil/a, or court messenger, and what may be given to 
the chief. 

2273. Would the fine in the case of a pure accident be in proportion to the wealth 
of the man charged ?---The station of the man charged and rank of the man killed 
would be considered. 
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2274. Would the fine be greater in the case of culpable homicide ?--- Yes. 

2275. Would a portion of the fine in such a case also go to the relatives of the 
-deceased ?---If it went before the chief the court fees would be exacted, but it need not 
necessarily go before him, and might be dealt with by the headmen of the district in 
which the case occurred, and then be reported. 

2276. Could it be dealt with by the relatives alone ?---Yes; but it must be 
reported. 

2277. And would the relatives be justified in taking compensation from the offender? 
--- Yes. 
2278. Would the chief then step in ?---Not if it was reported to him that the case 
“was concluded. 

2279. Then in fact ina case of that kind a compromise is not only allowed by 
native custom, but is connived at ?—I think so. 

2280. You are now speaking of Gaika customs ?--- Yes. 

2281. Is there no distinction in the native mind between murder and culpable 
homicide ?---Yes ; the wilful killing of a man is a very grave offence, and the property 
-of the murderer is confiscated, while the penalty for the crime of culpable homicide is a 
fine. 

2282. What is the nature of the property that would be confiscated in a case of 
wilful killing ?---They would confiscate a man’s private property. 

2283. at private property has a Kafir separate from that belonging to the 
family ?---Property he has received from his father or relatives. When a boy comes 
out of the white clay he receives presents, which are called ‘“ ukwsoka,” which become 
his own property. Then he may have property in the shape of earnings received in 
service. 

2284. That you say is confiscated ?---Yes; and that which he inherits from his 
father. 

2285. But not that property which he has given to the members of the family ?--- 
I don’t think so. 

2286. Is the man then allowed to live as before ?---Yes. A Kafir never has all 
his property in one kraal. He may have his property distributed among his different 
relatives, and when the chief sends his sheriff’s officers to go and “ eat up” a man, as 
they say, they seize what is recognized as that man’s own individual property, but in 
the interval he may have hidden away a number of cattle. 

2287. Would those cattle be attachable afterwards ?---No; when once a case is 
settled they do not raise it again. 

2288. Suppose the sheriff’s officers cannot find anything at the man’s kraal when 
they visit it, but afterwards discover that he has cattle, would they be seized ?---The 
officers would remain at the man’s place and endeavour to get as much as possible from 
him, and when they think the ends of justice have been served they will go away, and 
the case is done with. I have never known a case raised after it has been once closed. 

2289, Is assault a crime punishable by the chief ?---As far as I understand all 
crimes aro punishable by the chief when they are reported to him, and if a case of assault 
were reported to him he would decide, but it might be brought, in the first place, vefore 
a headman, who would then report it. 

2290. If the case was settled, would not the chief deal with it unless it were a case 
of murder ?—I don’t think so. 

2291. Is there a fixed penalty for assault cases >—It depends on what the man can 

ay. 
2292. Is it usual to fine every man who takes part in a faction fight >—Everyone 
ig fined ; possibly those who cannot pay in cattle, pay a goat or a sheep. 

2293. Can a man compromise for a faction fight ?—I do not think so. 

2294. Are these fights encouraged ?—They are very much discouraged. 

2295. How do they generally arise P—I have known of cases arising because of 
cattle having strayed into gardens; I have known of fights occurring in consequence of 
cases of adultery ; and I have known them to result after beer drinking. 

2296. Is there no law among the natives dealing with cases of trespass P—A man 

would look into the circumstances of the trespass, and into the damage done. If the 
owner of the gardens were exasperated he might take the law into his own hands by 
maltreating the cattle, or by seizing the herd boys and giving them a sound thrash- 
ing. 
2 2297. Is there a law among them which will give redress for damage done to the 
gardens ?—I do not know what it was in olden time, for the Kafirs were not an 
agricultural people, but I have seen cases settled by the counting of the mealie heads 
destroyed, and then a fine exacted according to the quantity destroyed. 

2298. Suppose a man in self-defence assaulted another, would that be an offence in 
Kafir law ?—No. R 2 
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2299. Suppose he killed the other in self-defence ?—He would then, I think, be 
required to pay a fine. There are very few cases indeed among Kafirs in which an 
attempt is not made to exact a fine, even if the offence committed be of the smallest. 

2300. Is adultery an offence finable by the chief ?—I do not know if it would be 
finable by the ch’ef unless it were brought before him. Many of these cases, however, 
are usually settled apart from the chief. 

2301. In the compendium of laws prepared for the Commission it is said that the 
fine goes to the husband ?—As far as I understand Kafir law on this point, it is this : 
that if the chief hears the case, and if he sends certain officers to settle a certain case, 
that the principal portion goes to the aggrieved parties, and another portion to the 
sheriff’s officers who carried out the senteuce. 

2302. Is rape recognized as an offence ?—Yes; and if reported to the chief would 
be dealt with as a criminal offence. | 

2303. Is any distinction drawn between having connection with a married woman 
with her consent, and having connection with her against her will ?—I do not know that 
it would be a crime for a man to commit adultery with a woman with her consent, among 
the Gaikas. 

2304. Is it an offence fora man to have connection with a woman against her will 
whether she be married or unmarried ?—It is a very serious offence, and cannot be 
compromised. As I understand the Kafir law, the relatives of a girl go to the guilty 
man’s kraal and open the kraal at the lower side, and take out the cattle thet belong to 
him 


2305. Would the chief not interfere ?—No. 

2306. Suppose there is an attempt to stop this action on the part of the relatives of 
the girl, and violence ensues, what then ?-—Then the case might go before the chief, but 
I do not know of a fight having taken place. It is very likely that the case would be 
settled by the man paying the penalty when he saw the relatives of the girl taking the 
law into their own hands. 

2307. Is there no definite law on the subject ?—The law is as I have stated. 

2308. Is the absence of consent essential to make safe an offence according to Kafir 
ideas ?—They have a word “ukudlwengula,” which means rape, or forcing a woman ; 
i penalty in such a case goes to the parents of the girl, or to her husband, and not 
the chief. 

2309. Maclean says that a portion of the fine goes to the chief ?—It may be so, 
but I have not experience of it. 

2310. Is the seduction of virgins a crime ?—It need not be a crime if the man 
marries the girl, as he very likely would. 

2311. If the man did not marry the girl, would it become a crime punishable by 
the chief ?—I have never known a case among the heathén Kafirs where a man seduced 
a girl and did not marry her. 

2312. Is he compelled to marry her ?—He is not compelled to do so, but if he did 
not he would have the relatives of the girl trying to secure a marriage settlement. 

2313. But suppose he did not marry her?—Then he would have to pay a fine, 
but I cannot conceive a case where a man would scduce a girl and not marry her. 

2314. Is it an offence for a man to have connection with a widow ?—I have known 
of persons who have been in adultery with widows, and it has not been rogarded as 
a crime. 

2315. Are unnatural offences considered as crimes ?—I should think so. 

2316. Has a man any remedy against another who has damaged his reputation by 
slander ?—I have only known of such being a crime against the chief. They say 
“ukwtuka,” calling the chief names, a contempt of the chief. 

2317. Is that punishable ?—If the chief wishes to make anything out of it. 

2318, Mr. ollund.] Is swearing at a man considered among the Kafirs as an 
offence ?—I have not heard of it. 

2319. Is it an offence for a man to charge another falsely of committing a crime? 
—That is an offence which would be dealt with by the headman or chief. The case 
oo first be heard by the headmen, and if not settled, would be referred tv the 
chief. 

2320. To whom would the fine go in such a case ?---Tf it is a small fine it may go 
to the person aggrieved, but if a large fine it would be distributed. 

2321. Is theft an offence also punishable by the chief?--- Yes. 

2322. Can it be settled privately among the partics without reporting ?---Many of 
these cascs are settled privately if the person charged is willing to pay a fine at once 
and be done with it. 

2323. If the case were brought before the chief, to whom would the fine go?—To 
the person from whom the property was taken, but there is always some of these fines 
which go to the chief and to the sheriff’s officers, as far as I understand Kafir law. 
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9324. Have chiefs or their children any immunity with regard to theft ?---None Rev. J. 4. Chalmers. 
whatever now. Sept. 21, 1881. 

2325. Maclean says that the children of chiefs can steal from their people and no 
case can be brought against them. You do not agree with this ?---This may have been 
the case long ago, but it is not so now. There are some very peculiar customs among 
the Kafirs with reference to taking property. One relative may take property from 
another and it would not be considered a theft, but I do not know of any chief, or 
chief’s children, being now permitted to steal with impunity from people belonging to 
their tribe. 

2326. Maclean says: ‘“ There is no trespass on grazing ground, nor damages for 
trespass on cultivated lands; should the owner of a garden beat or ill-use cee 
cattle, their owners may obtain damage.” Is that the native custom ?---As far as 
understand, if there is any damage done to lands which sre already in the ear, such as 
mealie gardens, the owner of the gardens may claim compensation for the damage done, 
and if the owner of the cattle will not give compensation, the other may complain to the 
headmen or chief. 

2327. May a husband beat his wife for misconduct, to a certain extent ?--- Yes. 

2328. And a parent his children ?---Yes; but if serious injury were inflicted, the 
parent or husband would be punished by fine. 

2329. With regard to witchcraft, can you speak of any such case that came under 
your notice ?---I know of some cases; the most prominent case I remember is one which 
came before Mr. Brownlee. 

2330. Have you been present at any trials by chiefs --- Yes. 

2331. Do you know of. any form of torture exercised on natives with a view of ex- 
torting evidence ?---No. 

2332. Is there. any torture practised in the custom of witchcraft ?---Not that I 
know of. 

2333. Is giving false evidence a crime ?---I have not heard of it. 

2334. Do you know whether crimes are condoned by lapse of time?---I don’t 
know that a chief would continue with a case against a man after a certain number of 
years had elapsed since the offence was committed. 

2335. From what you know of the natives, do you think there is any difficulty in 
administering our criminal law among them, in the mode in which it is administered in 
the colony ?---There would be a difficulty if it were not explained to them ; they would, 
therefore, need full explanation. 

2336. How do you think that explanation could best be given ?---[ am not pre- 
pared to say, but if you give a Kafir a reason for anything, and explam the matter 
very clearly to him, he is a tractable being; but being conservative of his own national 
customs, it is very difficult for him to conform to European laws without thoroughly 
understanding them. 

2337. Do I understand you to say that if we explain our criminal law to them, 
and they understand it, that they will act upon it ?—Yes, I think so. 

2338. Could not the best explanation of the laws be given by those who are called 
upon to administer them, and have a knowledge of them ?—Yes, perhaps this might be 
the method employed. 

2339. Do you think that the natives could adapt themselves to trial by jury im any 
form ?---You would require to get suitable men, men of weight in the district or tribe, 
before it would be satisfactory. I should like here to say that the men who are named 
councillors, are hereditary councillors. .A man cannot become a councillor unless he has 
remained at the chief’s village the greater part of his time. Councillors are picked men, 
and especially so those chosen to advise the chiefs, while for a jury, men would be picked 
from all ranks and classes. 

2340. Would there be no other means of getting at these picked men than by 
selecting them for councillors ?—If the magistrate made a judicious selection, the system 
might work well. 

2341. Suppose the selection were made from among the wealthiest men in the 
kraal, would not that work well ’—It is not the wealthiest men who are always coun- 
cillors, some of the wealthiest men among the Gaikas were not councillors. 

2342. But suppose you add them to the councillors, would not that be acceptable ? 
—Yes, if they were good men. 

2343. Suppose the hut-tax were made the test, and those who could pay were 
allowed to sit as jurors ?—I do not know how it would work, unless the men were paid 
for attending. They understand a system of receiving remuneration for their services. 
The councillors, for instance, always get paid by the chief. 

2344. Do you think such expenses as are paid to witnesses, should be paid to the ~ 
jury ?---I think so, until the natives thoroughly appreciate the system. 
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2345. With regard to collective responsibility, do you know if it is observed 
among the Kafirs ?—I have seen it exercised, in reference to villages, in cases of sheep- 
stealing. 

2346. Do you think it desirable to continue that custom ?—I think so; they under- 
stand it thoroughly, and the chiefs have advocated it among the Gaika tribes as a check 
to theiving. 

D347" Are there any customs among the natives which you think may he dealt 
with by fine or imprisonment ?---I think it is too late to take any decisive 
measures for the check of their old established customs; we have allowed some oppor- 
tunities to pass, and having allowed them to pass, I do not see how you can now take 
any decisive action with reference to their customs. When the Fingoes were brought 
over by us in 1835, we might have then laid down certain rulesand conditions for their 
guidance. In 1867, the Gaikas were asked by Government to go across the Kei, 
and the whole tribe, with Sandili as spokesman, rather preferred to remain as ‘ police- 
men”’ to the English Government, and were willing, as they said, to submit to any 
laws and customs which the Government might impose upon them. That was another 
opportunity which we had and lost. Some of those who were interested in the welfare 
of the native tribes, then thought we had a favourable opportunity of laying down 
certain rules; but we took no steps on that occasion, and I cannot see how we can now 
legislate on these subjects. 

2348. Which are the subjects you would have proposed to legislate on among the 
Fingoes and Gaikas ?---Among the Fingoes it would, in 1835, have been very easy to 
have told them they should only have one wife, because they were poor, and were 80 
far monogamists; and among the Gaikas it would have been very easy to have told 
them that their obscene dances and practices would no longer be tolerated ; and then we 
might have been able, gradually, to put down polygamy by giving a time in the future 
for the registration of the first wife, as the mother of the heirs to be. We might also 
have laid down some laws with reference to inheritance. 

2349. Would you, in 1835, have said to the Fingoes, if you marry a second wife 
according to your custom, you must pay a fine ?---I would have only allowed them a 
passage into the colony on some such conditions as these. 

2350. Would you not, in 1865, have told the Gaikas that if any of them were 
found at any of their dances, they would be taken and fined P—I would not have put it 
in that way, but I would have made the headman responsible for order and decency. 

2351. Mr. W. #. Stanford.) If a murderer were caught before reaching the 
refuge, what would be the result ?—They would kill him I believe. This is the law :— 

“ Ukuba umntu ubulawa komkulu wabalekela ebotwe akanakwonziwa nto mntu, 
akanakubulawa, akanakubetwa, akanakupangwa; umntu owenze oko uzeka ityale; 
kutewa lomntu sukuba eselegonggile.”’ 

Interpretation :—“ If a man is being executed at the great place and escapes to the 
councillor’s hut, no man can touch him there, cannot kill him, cannot thrash him, can- 
not seize any of his property ; anyone who attempts to do any of these things would be 
punished, because it is said of a man who has gone into the ebotwe that he is saved.” 

2352. When you say that the sherff’s officers are sent to seize the individual pro- 
perty of an offender, to what property do you refer ?---I mean the man’s own property 
as distinct from the property of other persons in that kraal. The sheriff’s officers may 
attach all property belonging to the man, including the property of his individual 
houses. 

2353. In a case where a man has seduced a girl, and her relatives take the law into 
their own hands, what do you think is meant when, as you have said, they go and tear 
down a part of the lower end of the kraal, through which they drive the cattle ?---It is 
symbolical, and it means to show that the man did not go about getting the girl in a 
proper way. 

2354. If aman lost a horse and traced the thief, and the case came before the 
chief, would not the chief order the tlief to restore the horse ?---I have never known 8 
fine imposed which went altogether to the owner of the property stolen, when the chief 
adjudicated. 

2355. It is usual in Kafir law in all civil cases, adultery cases, and cases of that 
nature, for the plaintiff to give the messenger a proportion of the fine, generally about 
one out of five; is that what you refer to in saying that some of the fine is retained by 
the chicf ?--- Yes. 

2:356. What do you think were the reasons which induced the Gaikas to refuse to 
occupy the land, at present known as Fingoland ?---They said they would be subordinate 
to Kreli, and they preferred to be under British rule than be under Kreli. That I 
think was the reason they gave. But it was evident that the chiefs felt that their 
chieftainship would be eclipsed by that of Kreli. 
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2357. At that time did Government make a stipulation that if the Gaikas did not Rev. J. Ay Cralmers. 
take the country, Colonial law would be enforced in the Gaika locations ?---I am not sept 21, 1881. 
aware that that was done. 

2358. Would you at that time have recommended special legislation to meet the 
most pronounced social evils among the people ?---Yes, because it was a very critical 
time in their history, and I believe they would have submitted rather than cross the 
Kei. 

2359. Tlow would you have provided for the legislation ?---I always maintained 
that the Gaika tribe was the key to the whole native question. If we fail in legislating 
among the Gaikas, we would fail in legislating among the native tribes up to the north 
boundary, with the exception of the Basutos, of whom I know nothing. I would have 
placed among the Gaikas the very best men as magistrates, though we had to pay 
them each handsomely, and Ict these men exercise their moral influence over the tribe, 
and let them be invested with authority until we had got the tribe under some control. 
Instead of doing that, we allowed Mr. Charles Brownlee to be removed, and the tribe in 
consequence drifted away. After the cattle killing, the Gaika district was denuded of 
people, and they were allowed to return ; if, on their return to the location, we had said 
this is the law, and these are the conditions under which you remain here, the matter 
would have been very simple. I do not say that we could have carried out measures at 
once, but if, in reference to the law of inheritance, we had said that only the children of 
the first wife would be recognized by law, we would have simplified the matter very 
much. 

2360. Then you think there should have been special legislation to meet the special 
condition of these people ?---Decidedly ; because it was, as I have stated, a critical period 
in their history. 

2361. We have large locations in the colony, in a portion somewhat similar to 
what the Gaikas were in, would you recommend special legislation to mect their ease ? 
---[t would depend on the representative of Government. 

2362. Put the case where the representative of the Government is a good man, and 
the tribes he has authority over are in a similar position to what you say the Gaikas 
were in, and they practise polygamy, could they be brought under Colonial law ?--- 
Unless you do set up a thoroughly first-class man, there would be no use in asking him 
to exercise the Colonial law, because his judgement in every case that comes before him 
is liable to be revised, however trifling. I don’t think this is prudent, and to prevent 
it, you must invest a man with some power, provided, of course, he is a good officer. 

2363. It comes to this, in your opinion, that the control of the natives is simply a 
matter of personal influence and personal government ?---At present it must be, and we 
must endeavour to rule them by white chiefs instead of black, until such time as we 
have them under control. 

2364. With regard to the practice of their customs, would you recommend that 
they should be suppressed or tolerated ?---I would have some prospective legislation with 
reference to these customs, beginning, for example, in letting them understand that at 
a certain time, all those within the colony who then marry, must register their marriage 
1 would give them time to understand this, and would have the object of the law ex- 
plained to them. I am not prepared to speak with reference to the tribes beyond the 
border, though it would not do to act hastily with reference to them. 

2365. Then would you keep the present condition of affairs among the natives 
within the colony as it is ?---They are in such a state of chaos, I do not know how to 
answer at once. 

2366. Would you recognize polygamy and the native laws of inheritance ?---I 
would allow native law to be administered up to a certain point, and after that point, I 
would endeavour to bring the natives under Colonial law, It would be a very serious 
matter to legislate in reference to native marriages under Colonial law, for you would dis- 
inherit a great number of children who were legally recognized by the native law. 

2367. Would you recognize polygamy so far that where a man has two or three 
wives, you would allow him to recover cattle for any of them but one, if he liked ?--- 
You would then be allowing a man to marry several wives, after having done so, you 
would refuse to give him the opportunity of getting back his dowry when any of these 

wives left him ; ct would rather fix a certain point and say that after that time, no case 
of dowry would be allowed for a second wife. 

2368. Does adultery prevail to any extent among heathen married women ?---As 
far as my knowledge goes, it does. 

2369. The remedy appears to be, then, that the husband can enter an action against 
the adulterer, and if the case is not settled among themselves, can refer it to the chief 
for adjudication ?--- Yes. 

2370. In case where the judgment of the chief is carried out, does not a part of the 
fine remain at the chief’s kraal ?-—The fine goes to the husband. 
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2371. And where the sheriff’s officers have to execute judgment, do they not 
receive anything ?---What remained at the chief’s kraal would be that due to the 
messenger. 

2372. Are the children born of such intercourse adopted by the husband ?---It is a 
well-known fact among the Kafirs that an illegitimate boy will always return to his 
father or to his father’s kraal to be claimed, and thus the stain of illegitimacy is wiped 
out. 
2373. IT mean in the case of married women ?---[fer own husband is the recognized 
father of the child. 

2374. Would this follow in the case of a chief, whose wife went wrong ?---I do 
not know any case where a great wife went wrong, but in the case of an ordinary wife 
the offspring would become the sons of the chief. 

2375. Do you know of anything of the kind occurring in connection with the chief 
Gaika ?---It is currently reported among the old Kafir historians, that Sandili was not 
the son of Gaika. It is said that Gaika was not willing to marry his great wife, be- 
cause he had already married several wives and had sons, for whom he had a great 
affection, such as Maqomo, Tyali, and Anta, and he had no desire for an heir to displace 
them; but the tribe were determined that he should have a at wife, and that he 
should have an heir. Contrary, it is reported, to his wishes, they went to the Tam- 
bookies and got a young woman named Sutu, and brought her to Gaika’s kraal, where 
the marriage ceremony was gone through, but Gaika would have nothing to do with 
her. 

2376. Sandili was the recognized head of the tribe, but it is believed that he was 
not Gaika’s son ?--- Yes, but whether the report is correct or not, I cannot say. I have 
heard it said by old councillors that it was in consequence of the authority of the Colonial 
Government that they were able to make Sandili heir to the Gaika chieftainship. 

2377. From 1864 up to the time of the departure of the Gaikas, have they im- 
proved at all in property ?---For a time they appeared to be improving; many of them 
had returned from the colony, bringing with them immense droves of cattle; but after 
they had been in the Gaika location a few years, their property diminished. 

2378. To what cause do you attribute the reduction of their material property ?--- 
One of the causes was drunkenness ; another was that the chiefs regained their power, so 
that the colony had no control over them whatever, and the chiefs allowed customs to 
exist which demoralized the tribe, so that they became quite reckless. 

2379, Mr. W. LE. Stanford.) Do you attribute the decrease of property among the 
Gaikas to drunkenness, or to the influence of the chiefs ?---To both. 

2380. Have the chiefs themselves become addicted to drunkenness --- With only 
one exception, the Gaika chiefs were hopeless drunkards. 

2381. Could they procure drink in the locations?—Yes. There was a great 
deal of smuggling going on, to such an extent, that in one district a number of 
councillors came to me and asked me to interfere with the sale of brandy in the locations 
because they did not want to drink it in the presence of their wives and children. 
If they wanted to drink, they said, they could mde to Grey Town, and their ride back 
after drinking would make them sober. 

2382. And where brandy was not smuggled, could they not buy it at the canteens 
on the road ?—Yes, and they themselves trafficked brandy. 

2383. Ilow would they traffic in brandy ?—If a man wanted to make a little 
money, he would go away to the nearest canteen, buy a quantity of brandy, and go 
and sell it retail to people in his location. 

2384. Were the women in the practice of going to the canteens on the road between 
King William’s Town and Queen’s Town to buy brandy ?—Yes, that was a very 
common practice. 

2385, Then may we gather from your evidence that a restriction should be placed 
on the sale of brandy to these people ?—Yes, I have all along advocated that; and if 
you look to the proceedings of tho missionary conference at King William’s Town, you 
will see that the missionaries, to a large extent, brought their influence to bear on 
Government to pass a licensing bill, with a view to restrict the sale of intoxicating 
liquors. 

2386. Would you, knowing the evils which have arisen among the Gaika tribes, 
in conseq:ence of the indiscriminate sale of strong drink, recommend that in the Depend- 
encies strong restrictions should be placed on this traffic ?—If the people are to be saved 
ut all, we must restrict the sale of intoxicants among them. 

2387. In reference to the consumption of Kafir beer, would you place any restric- 
tion on that 2—The drink of Kafir beer has changed within the last few years, and it is 
no longer what it used to be among the Kafirs. Only old men were allowed to drink it 
in olden time, and there were no such immense gatherings as there are in the present 
day. Up to within a few ycars, milk was the one great beverage at all feasts. I do 
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not see how you could put a stop now to the making of Kafir beer, although you might Rev. J. 4. Cheimers. 
prevent these large gatherings. I know from facts coming to my own knowledge that t. 27, 188 
much of the mischief in the Gaika district is traceable to these beer drinking —?” 7” 1? 
gatherings. 

2388. Is it not a common practice for the natives to mix brandy with their beer ? 

—Yes. 
2389. If they simply used their beer unmixed with brandy, would your remarks 
still apply to its use ?—I cannot say, because I am not aware of the the property of 
their beer. I do not think it is so pernicious in its effects as it is when mixed with 
brandy. 

3390. Can you say whether your remarks hold good as to the present position of 
the Gaikas ?—No; I have gathered information from various sources, but should not 
like to express any opinion without having myself gone through the tribe and compared 
the present with the past. 

2391. You might, perhaps, give us the general tenour of the statements of those 
from whom you have received information as to the present state of the people P—I 
have heard it said, and I cannot account for it, that one chief in the Gaika tribe, whom 
I considered to be a sober man, is now a drunkard in the Gaika location. Whether 
this is a fact or not, I cannot say from personal experience. 

2392. Can you state from your information whether the people have improved in 
their condition ?—I cannot say ; I should best express my own opinion by saying that 
since these people have been sent across the Kei, they will not improve unless they 
are looked after; moreover, I am of opinion that there will be trouble to the 
colony, unless they are placed under wise control. They were, so far, a loyal people, 
and I know from my own Shae experience, that much of the trouble which has 
arisen between us and the Kafirs, has been due to the treatment we gave to the loyal 
natives, both as individuals and as chiefs. 

2393. During the last disturbance, did not a portion of the tribe remain loyal ?— 
Nearly all that tribe in Gaikaland, in the district of the Thomas River, where I laboured 
were loyal. 

9394. Were they heathens or Christians P—Both. 

2395. With reference to the customs of circumcision and the intonjane, I under- 
stand you to hold the opinion that forcible repression is unadvisable ?---I am not one of 
those who believe that circumcision, in itself, is an evil, and, therefore, cannot see how 
the mere rite can be repressed ; and as for tntonjane, all I can say about it is, that its 
attendant evils ought to be suppressed. 

2396. Is it a general rule among the missionaries that “ lobola ”’ should be abolished ? 
---I think the majority of missionary bodies in this country are opposed to “ lobola,” 
as far as I remember. 

2397. I think there was a resolution to that effect passed at the missionary ocon- 
ference ?---I do not think it was a repressive measure. The conference had not authority 
todo so, but as far as I remember, it sent round circulars to the different mis- 
sionary bodies, and formed a resolution on the information received. 

2398. Can you tell us what the nature of the resolution, based on the information 
received, was ?---As far as I can remember it was to this effect: That all missionaries 
discountenance the practice of ‘lobola.”’ 

2399. It was stated by Tshuka, a Gaika, whilst under examination, that at a 
meeting of missionaries at Thomas River, the natives were told that “ lobola ” was to be 
put down ?—The missionary conference formed a resolution which was sent to the dif- 
ferent ministers, who read it to their people. Tshuka, at that time, was an evangelist 
connected with the Presbyterian Church, and it was to that announcement he referred. 

2400. Have you witnessed the effect of the abolition of “‘lobola”?—As a missionary, 
I never had any trouble with reference to “lobola,”’ and Ido not remember a case which 
came before me during the sixteen years I was in the mission field. I have had several 
cases of persons who were polygamists becoming Christians, and I never interfered with 
them. They generally settled the matter themselves, without the matter being referred 
to me at all. The last instance was of this character: a man of the name of Fontaine 
had two wives, and became a Christian. His second wife had one or two children, I for- 
get which. He sent for one of the members of my church, and after a long consultation 
he returned his second wife to her father, with all the implements of which she was 

ssessed, together with two if not three head of cattle for her and the children to milk. 
here was no interference of the missionary in that case. 

2401. Then you do not hold that “lobola” should be absolutely repressed ?—Unless 

ou can find sore substitute for “lobola,’’ it would hardly do to pass repressive measures. 

There is great truth in what the old man Tshuka said here, that the Kafirs do not con- 

sider the English marriage ceremony at all so binding as “lobola.”” I know the case of 
§ 
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think so, if we 


man, but who had stich influence brought to bear upon him by the chief and the coun- 
cillors that he married a second wife and paid a very large dowry for her. The first 
wife came to me and asked if she could get.redress.. I appealed to a gentleman in the 
civil service, and he told me that there was no redress hor her, and that the matter 
would simply right itself in the question of inheritance; that all the children of the 
second wife would be illegal, and that only the children of the first wife would be the 
trie heirs. The man was killed in 1878 and I do not. know how his estate has been 
administered. 

2402. What, in your opinion, would.be the result of putting down “lobola,” in the 
present condition of the people and substituting Colonial law ?—I think it would result 
in the increase of immorality among the young unmarried women, and deception, for 
those who are determined to practice it are sure to do so stealthily. 

2403. Do you come to that conclusion on observation of its effect where “ lobola,” 
your knowledge has been suppressed P— Yes, it is the result of what I have been able to 
to gather from observation. 

2404. Don’t you think that with reference to your statement that measures might 
have been carried out among the Gaikas on their return after the cattle-killing, that as 
soon as they regained their strength they would have reasserted themselves ?—I do not 

had been careful of what we were doing. The Gaikas were simply allowed 
to do as they pleased, and there was no authority exercised over them. The Gaika popu- 
lation was a very large one, and there were two magistrates placed over the people, who had 
no magisterial authority whatever. They have themselves told me that they were power- 
less to do anything, and they were convinced that any judgment of theirs might be re- 
versed in the Eastern Districts Court, and thus they would suffer pecuniarily. And ° 
these men having little influence and living on inadequate salaries were placed over a 
population capable of doing immense injury to colonial interests. This is a matter 
about which T have again and again remonstrated with the colonial authorities, but the 
reasons given for placing these men in magisterial positions was that the colonial ex- 
chequer could not afford to pay for a better class of men. , 

2405. Then these magistrates you refer to merely acted as superintendents of the lo- 
cations, under the resident magistrate ?—Yes, and he lived at King William’s Town. 
The chiefs saw the helplessness of those officers, and gradually regained their power, 
and were quietly adjudicating on the most important cases in the Gaika location. 

2406. I suppose the people had the right, if they did not approve of the decision 
of the chief, to appeal to the resident magistrate >—They did so in a few cases, but, as 
a rule, Kafirs seldom appeal from the decision of the chief. 

2407. Then with regard to the position of the Gaikas, we come to this, that special - 
legislation is needed to meet their condition ?—I am aware that the cry of class lene 
lation is a very loud one in this colony, and no one has had to bear more than I have 
during my sojourn in the mission field from that cry, still I have advocated it, because 
I think the people are not thoroughly prepared to receive all our laws as we administer 
them amongst ourselves. 

2408. Are there not many specialities connected with their tribal and social system 
which the law does not meet at all ?—Very many. 

2409. Mr. J. AWG) Am I correct in assuming that the leading feature in the 
Kafir laws is the power of the chief ?—Yes. | | 

2410. Would you say that the power of the chief is despotic, or is it checked by 
any means P—The chief holds his authority in the two-fold capacity of father and ruler, 
but chieftainship among the Kafirs is a very powerful thing, and all loyal subjects are 
bound to submit to that power. There is a considerable amount of despotism among 
the native chiefs, though not to the same extent as in India. 

2411. His power, I take it is legislative, executive, and judicial ?—Yes. 

2312. Could you, from your observations, allow that such o case is conceivable as a 
chief repealing or reversing the whole laws and traditions of the tribe P—He would not 
do so summarily or arbitrarily, but he would endeavour to carry with him all of his 
older councillors. 

2413. No doubt you remember that terrible crisis in the history of the Kafirs, the 
cattle-killing delusion ?—Yes. | 

2414.' Do you consider that the cattle were killed owing to the orders of the chiefs, 
or to any other cause P—I am well aware that there are those who differ from me on 
this point, but the more I have examined into the Kafir killing delusion, as it is called, 
the more I believe it was a deeply laid plan among the chiefs. 

2415. Do you believe, then, that the common people were ordered to destroy their 
cattle P—Yes. 

2416. According to ordinary native laws and customs, are the rights and property 
of individuals usually respected ?—Yes. 
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3417. So that if the chiefs ordered the killing of the cattle they, to a certain extent, Rev. J. 4. Chalmers. 
created a revolution in the laws ?— Yes. —— 
2418. Do I understand you to say that in respect to the future government of paper aides 
these people, there is not much prospect of governing them well unless they are brought 
under the influence of some very able men ?—Yes; I should like to add ‘to what es- 
. caped me this morning. There is nothing more acceptable to the Kafir than the chief 
and his court; the poorest Kafir can bring before his chief even such a trifling matter 
as the theft of eggs, and that is almost a proverb amongst them. That is why I see a 
difficulty in legislating. They have their grievances, and they could always have them 
. considered at the chief’s kraal. I should like to see, in preference to the system of 
- trial by jury, some subordinate courts in connection with the English courts, where the 
_ smallest cases could be brought before them, and I would have the judgments of. these 
minor native courts reviewed by the magistrate of the district. 

2419. From your observations, have yuu found the successful and popular chiefs to 
be accessible and patient in hearing cases ?—Always accessible and very patient. I have 
seen Kreli sitting two or three days listening to the case of a poor Fingo, and listening 
as patiently as if it were a case on which depended the welfare of the whole tribe. 

2420. Do you consider these two qualities of accessibility and. patience are neces- 
sary to all officers called upon to hold positions over the natives »— Ves, as well as the 
quality of justice.” | . 
“2421. Must I infer from what you said that in dealing with the Transkeian terri- 
tory, special legislation is necessary, and that it would not be safe to force our laws on 
that dependency en bloc ?— Yes, that is my opinion. 

2422, Mr. Rolland.| Does the chief delegate power to the-men ‘you alluded to as 
‘‘ sheriff's officers ?” —He does not delegate power exactly, but these men are called 

_amisila, and they are always taken from a number of young men who “ busa,”’ or serve 
for cattle, and the chief selects these as messengers to carry out his orders; but they do 
not use violence, and when they go to carry out their orders they only carry an 
‘‘umnqgayi,” or staff. 

2423. Is there no other punishment but by fine P—None, so far as I know. 

2424. No beating?—No; nothing but confiscation of property, or making an 
offender pay a fine. | 

2425, Are there executioners >—Not known as such among the tribe, but in a case 
of capital punishment certain stout-hearted men are usually appointed to carry out the 
sentence, and it is done at night. He is stabbed with assegais, perhaps being waylaid 
in his hut; but these things are done very secretly, and it is impossible now to get correct 
information upon this point. 

2426. Have you ever known of a man being killed for theft P—Never; unless 

- stabbed at night in the act of stealing from a kraal. 

2427. Do you think it possible for a native jury to give a fair verdict P—If they 
were allowed to cross-examine I do not think they wou!d be more liable to blunder than — 
many English jurymen. 

2428. Do you not think that it would be better if they assisted only in the cross- 

- examination, and had nothing to do with the giving uf the verdict —I don’t think you 
could have more acute prosecutors than Kafirs. | . 

-2429. Is it not usual in a Gaika court for the chief to ask the opinion of his coun- 

-cillors, and sometimes to delegate one of them to give a verdict after the evidence has 
been heard P—Yes, very often; and it is usual‘to put the question ‘ What do you say ?” 
Kafir cases are not settled summarily, they go into all the evidence relevant or irre- 
-levant. 

2430. If the beer gatherings referred to to-day were suppressed, don’t you think 
there would be a void left ?—If we wish for prosperity and peace among the people, we 
must devise some measures for the suppression of these drinking gatherings. 

2431. Don’t you think that these beer-drinking meetings can be regulated by the 
attendance of ‘the police to prevent disorder ?—I would try, in the first instance, to 
make the headman responsible for the peace of his location, and if that failed, try some 
other method. These beer-drinking elias as far as I have seen them, are sources of 
great evil. I have known men who had two bags of mealies use them all at one beer- 

-making, in order that they might have a large party and invite the chief, for it is an 
-honour to feast a chief. Such a man would have no seed left’ for sowing, and in addi- 
tion he would perhaps kill several goats for the guests. This encourages thieving and 
vagrancy, and unless. we devise some measure for the suppression of the evil crimes will 
increase. 8 

2432. Suppose you make sat ae obtain the permission of the magistrate before 
they could meet P—I should not like to be the magistrate who would have to attend to 
all the applications. | 
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2433. Have you known any instance where a chief has repealed old laws and sub- 
stituted others for them P—No; but I have known of a chief saying that such and such 
a law was no longer to be enforced, and he would not do that as an arbitrary act. The 
people, in acting upon it, would say the chief says so and so. 

2434. You are aware that circumcision has been abolished in some of the tribes, 
among the Pondos, for instance, by the sitet! act of the chief ?—I was not aware 
that it had been completely abolished. I thought it was only a temporary measure for 
political purposes. 

2435. Don’t you think the witch doctors were the cause of the cattle-killing ?—I 
think they were only the tools of the chiefs and councillors. It would never have done 
to have said that the chiefs were the prime movers. But there was great tact in 
making it a religious observance, emanating, as it is said, from their priests. 

2436. Do you think the people would not have obeyed the order unless the chiefs 
had used witchcraft as an instrument P—I think so. Before the war of 1877 the “ salt 
water cure’ came down from Zululand, and it was evident it was a plot of the chiefs 
to achieve their object under the name of the priests. 

2437. Sir J. D. Barry.| You say that if a law is altered the natives like to be 
thoroughly informed about it ?— Yes. 

2438. And if they know the law they will obey it?—Yes, if they thoroughly 
understand it, and can see the reasons for its promulgation. 

2439. Don’t you think one of the great evils has been that when we have changed 
a law we have not explained the change ?—Yes, decidedly. 


2440. Don’t you think it would be good if magistrates new to the work could get 
their information at once by means of a code?—I would have a native civil service 
department. There are, among the magistrates, men who are the very best for their 

sition to be found in the colony, but there are also magistrates who are men who, 
having failed in other departments in life, have been pitch-forked into the position of 
magistrates, where they not only do an injury to themselves but to other ie cto 
who are exercising a wise and just control. Ifa code of laws were compiled I believe 
it would be a good thing for the magistrates. I have often heard the Kafirs say, “ If 
you go across to that magistrate he will hear your case and adjudicate upon it, but if 
you go to this magistrate you need not have gone at all, for he is hasty, or he cannot 
grasp it.”” A code would certainly be corrective for a certain class of magistrates. 

2441. In making a criminal code, would there not be some offences which ought 
to be crimes, but which are not so considered by native laws?—I don’t remember any 
at present, unless perjury may be one. 

2442. Are civil cases dealt with by the same parties as consider the criminal 
cases P—A great many cases among the Kafirs are settled by the “ amapakati,”’ or coun- 
cillors. Civil cases are decided by the old councillors, without reference to the chiefs, 
ey Py the petty chiefs; but there is the right of appeal in all cases to the paramount 
chief. 

2443. Are there any special laws dealing with contract among the Kafirs which 
are unknown to our ideas P—I don’t remember. 

2444, Their law with regard to the tenure of land is different to ours P-—Yes. 

2445. Therefore, in forming a civil code, that question would have to be dealt with 
specially P— Yes. | 

2446. Do the wmsila or officers carry out the judgments in civil cases P—Yes, the 
same as in criminal. A man is perhaps ordered to pay so many head of cattle, and the 
sheriff’s officers are sent to enforce the sentence. 

2447, Is there no native law dealing with insolvency ?—Not that I am aware of. 

2448. Suppose an offender is a minor, or cannot pay, what then ?—His friends 
pay. 

2449. Suppose a man repeated his offences again and again, but had no property 
to pay the fines, would his friends still have to pay for him P—If he really has nothing 
and is constantly getting into trouble, his friends are not responsible; but the ties of 
friendship among the natives are very strong, and a poor man 1s generally assisted. 

2450. Suppose a man becomes a notorious criminal, have his friends no redress?— 
Not that I am aware of. There are among the natives several notorious horse thieves, 
and they always manage to live. 


2451. Are not these thieves treated as pariahs ?—If a man becomes impoverished, 
or if he is a detected thief, all that he has to do is to go to the great place and say that 
he wants to serve, when he is taken on and becomes a court messenger, getting small 
sentences in the first instance to execute, for which he is paid, and thus he collects a 
little pro ny. 

2452. Have they any law of masters and servants P—None that I know of. 
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2453. Do you think that something similar to our law of masters and servants Rev. J. 4. Chalmers. 
could be brought into operation among the natives, where the power of the chief has... o> ise: 
been removed P—I cannot say. es 

2454. Mr. sist aula Was there much superstition among the Gaikas at the time 
they were in possession of their country ?—Yes, there was a sal great deal, especially 
in reference to cattle sickness, and “smelling out’ was frequently practised by doctors 
from Gealekaland and Fingoland. 

2455. What is a doctor P—There are several kinds of doctors; there is the doctor who 
attends cases of illness, the “awoluqxa’” or herbalist; there is the “awokupata,”’ or doctor 
who manipulates the body; there is the ‘“ awokuvumisa,” or doctor who dreams and 
sees visions; there is the “‘izanuse,” or doctor who smells out; the “ amatola,”’ who 
regulates the conduct of war; and the ‘“awemvala,” or rain doctor. _ 

2456. Will you give us your impressions on this superstition ?—I think it is more 
than a superstition. I believe it is their religion. Their doctors are consulted on every 
occasion, and there are chiefs who never go anywhere unless accompanied by a doctor. 

2457. The people believe, do they not, that the doctors have some connection with 
spiritual things >—There are what are called “‘ ukutwasa,”’ or moon changes; the doctors 
speak of passing from one state into another, and they allow their hair to grow very 
long while in that state; they don’t paint, and they are ill fora long time. Whether 
this illness is feigned or not I have never been able to discover, but they do become 
emaciated. They pass through some kind of probation and ultimately me full- 
blown doctors. During this period of probation the doctor is said to be “ twasa,”’ or 
changing, but when he has passed through it he can practise. 

458. Do you know what is done at the “ ukuvumisa,” or consultation with the 
doctor ?—Probably three or four men will go from a village to seek a doctor and they 
will tell no one where they are bound for, and when they arrive at the doctor’s place 
they will not tell who they are nor where they came from. Ultimately it will be dis- 
covered that they are persons who have come in search of the doctor. They then have 
a hut poimted out for them; the doctor takes his place and begins by uttering a series 
of assertions ; he says, “‘ You have come from so and so.” The visitors clap their hands 
and ao on a sort of low song, and reply if he has guessed aright, ‘“‘ We consent ;’”’ he 
says, ‘‘ You come from such a person,” they reply ‘‘ We consent.”’ The doctor continues 
“He is a sick person,” to which they consent; then the doctor, “The person from 
whom you come is an old man, or a young man,” as the case may be. He has had his 
friends busy getting information secretly from these people, at least that is the only 
way we can account for his knowledge. He then goes through all the courses of illness, 
and if, perhaps, he is a doctor who does not practise medicine, and it is not a case for 
witchcraft, he refuses to deal with the matter, and the men go for another doctor. This 
doctor visits the sick man, and if he effect a cure he gets his pay. 

2459. Are there many women and men among the doctors who, without practising 
witchcraft, have a knowledge of herbs?—Very many. I have kown a great many men 
a are clever at curing snake bites, and they made a good deal of property by their 
skill. 

2460. How are they paid ?—In cattle. 

2461. Are their fees recoverable by an action at law P—Yes, if they have effected 
a : 
2462. Does not payment depend upon the cure?—Yes. If you call in the 
“awokuvumisa ” you pay for his services so far, and I think this is done in money, and 
if he has correctly stated the case to the satisfation of the inquirers; but if he is a her- 
balist he is paid if he effects a cure. 

2463. ee you aquainted with the superstition of the “ icanti?’’—Yes, I have 
been sent for to cure a boy and girl who had seen the “ icanti.” I sawthe young man, 
and he professed to be speechless; nothing I could say or do would induce him to 
speak, and he never gave the slightest intimation that he was at all conscious of what 

said. He was afterwards c by a native doctor in rather a barbarous manner, for 
he sprinkled him with scalding hot water. 

2464. What account of the matter did the young man afterwards give P—He said 
he was herding cattle on the brink of the Thomas River, when suddenly he saw the 
“icanti”’ come out of a pool of water, and he was mesmerised by it and became speech- 
less. This boy ultimately became a doctor. 

2465. How is it that these doctors manage to get the people to believe that they 
have animals working with them, such as baboons or tigersP—I cannot say; it 
is a part of the deception they practise. It is supposed they dream of an animal 
while passing through the process of changing. It is not considered good to be in 
league with a baboon or elephant, as then a man is thought to be a witch. Those who 
are in league with them are supposed to ride these baboons about at night. 
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Rev. J. 4. Chalmers. 2466. Sir J. D. Barry.| Would they then be charged with witchcraft ?—If a man 
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is in league with a baboon and is said to go about with it, he is considered to be up to 
mischief, and he would be smelt out by a witch doctor: 
2467. Mr. W. E. Stanford.] Have you known of an instance of a man being 


caught with a baboon ?—I have heard of cases where men have been caught in such 


e -~ 


company, according to native accounts. I have known men to be pointed out to me as 
being in league with baboons and elephants. : 

2468. Would you be in favour of law agents practising in the native courts beyond 

the border P—No, I would not. You are not likely to ge any reliable men, and if you 

et men determined only to serve their own purposes, there is no saying what raiseht lef 


‘they might do. I would not ailow an agent in a native court unless he is a thoroughly 
' qualified practitioner, and had passed an examination to prove that he was a competent 


man and not a mere adventurer. I would not allow an agent otherwise to practise in 
a magistrate’s court beyond the border. | | 
469. In the Colony all that is required of an agent to allow him to practise isa 
fee of ten pounds, and it is not likely they would find their way into the dependencies 
for some time, but if they did you would not allow them to practise P—I would not. 
2470. Mr. J. Ayliff.}] Do you not think it important that all magistrates should 


¢ airs the native upoese ?—Yes, and where the magistrates are not familiar with 
at 


afir there should be a thoroughly com t interpreter. 
| 2471: Mr. Rolland.] Is the principle of pledging known among the Gaikas P—Not 


’ that I know of, but there is a custom among the Kafirs of lending a milch cow, “ ukun- 


goma.” Itis a common thing for a Kafir, whose cows have not calved, to'go tos 
neighbour and ask for the loan of & milch cow, and he pays nothing for it. en if 


_ the cow dies the borrower is not responsible to the owner. Again, there is no such 

thing known as a chief having all his cattle with him; all his stock are distributed 
among the people, with the exception of a few milch cows and his race oxen. I have 
" had @ horse ore to me by a chief to keep for him, just in the same way as he would 


' distribute his ca 


among the poops : 
2472. I suppose the increase by breeding would belong to the chief P—Yes. A 


‘ man who has confidence in the chief, and whom the chief trusts, may sometimes appro- 
"priate some of the increase to his own uses, and report the same.’ He would say, I ‘have 


taken such and such a head of cattle for such a purpose, and the chief would most likely 
say nothing about it. : ' 

2473. Among the Basutos, if 2 man commits a crime and escapes, the prosecution 
will be taken up even after thirty or fifty years had elapsed ?—There is nothing of that 
sort among the Gaikas. | 

2474. How do they recover their debts if the debtor refuses to pay?—By appealing 


to the chief. . | 

2475. But suppose a man cannot pay his fine P—If he has rich relatives he will 
beg of them for cattle, but as a rule, if he is poor, they take that into consideration ; 
their laws are not so stern and severe as ours are. 

2476. Are they in the habit of granting powers of atterney P—Only in the case 
where one man sends another to recover some of his cattle, as far as I know. 

2477. Could not one man go and plead for another who has a charge against him! 
oe man must go in person, but most likely three or four of his friends ‘would go with 

im. ' 

2478. Suppose a man were too old to go ?— His sons would appear for him, and it 

is 2 common thing for an old man’s sons to appear on their father’s behalf. 
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2479. Sir J. D. Bury.) You gave evidence in the Eastern Districts Court on the 
9th December last year, in the case of Sengane vs. Gondele ?—Yes. 


‘wWeNUTRS OF RVIDENCE, 148) 


2480.- According to the report of the trial, you made the following statement :--- Rev. J. 4. Chabmers. 


“T know the Kafir custom as to “ ukulobola” or dowry. Of course it is a very wide — gept. 29, 1881. 
subject. In every case it is the custom to give cattle for wives. In no case have I heard 
of any man taking to himself a wife by Kafir custom unless he gave cattle for her. That 
giving is called “ ikazi.” Europeans speak of it as a sale, but the Kafirs do not recognise 
it as such, and it is only recently that the word ‘‘ sale”? has been applied to it. Kafirs even. 
now use the word ‘‘ikazi,’’ which means that which has been given for a wife, which until. 
recently always consisted of catte; now money is sometimes given instead, because cattle. 
are not so plentiful as in former times. It is given to the natural guardian of the woman,—. 
whether he be father, uncle, or brother—by the bridegroom. In many cases, however, the 
bridegroom's friends subscribe the ‘‘ikazi,’’ sometimes a father gives the whole for his son. 
During the existence of the marriage, this dowry is in the possession of the natural guar- 
dian. The custom is this: Supposing a young girl is marriageable, and the father wants 
suitors for her, he makes known his wishes to his immediate relatives and friends. Ifa 
suitable person is found as a husband, these friends of the girl contribute to the outfit, which 
consists of beads, blankets, girdles, and household utensils, and in council these friends in | 
conjunction with the pare fix the dowry they require for the girl (1). If the dowry is 
handed over by a husband the friends meet, and then and there the dowry is divided among 
those who contributed to the outfit, the parent, however, very often keeping tlre lion’s share: 
for himself. What the friends get is their property, and what the father keeps becomes his 
absolutely; so that: he can sell or consume the property without consulting any one. The 
parent is not responsible during the lifetime of the bride and bridegroom for the mainte- . 
nance of any of the children of the marriage (2). During Hintza’s time, the law was, that. 
if the wife died first at her husband’s village, without issue, or having only one or two. 
children, the cattle were given back to the bridegroom by the father. Kreli repealed that. 
old law, and allowed the natural guardian to keep the dowry he had received absolutely, _ 
even when there were no children. If there were children (3)* provision would be made 
for the children out of the dowry by the natural guardian, although their own father was 
still living. When these children came of age, the natural guardian was bound by law to 
give them a part of the property, but not all. There is no fixed rule. They are naturally a 
grasping people, and would not give up more than they could help. I should say in a case 
where the dowry consisted of twenty head of cattle, and there were five children, he might | 
give each child a eow on coming of age. The remainder of the dowry would belong to him 
absolutely.* .If the husband died first, with or without issue, the conduct of the widow, 
would decide what would be done with the dowry. If she chooses to remain at the village. 
of her late husband, the dowry would remain with the natural guardian, nothing would be 
said about it. It would remain the property of the guardian absolutely. But it the widow. 
leaves and return to her father’s village, if she has no issue, the late husband’s heirs demand 
the dowry in case they fail to get her back. If she has issue, provision is made out of the 
dowry for the children if she refuses to return to her late husband’s village. In some cases 
the husband’s friends will in such a case make some slight provision for her out of the dowry, 
say a cow, whilst she is with her father. The dowry itself is supposed to return to the heirs 
of her late husband, and these make provision for the children. If a man dies without issue 
his father would be heir, or in default of the father, the eldest brother by the great wife. 
I never heard of a case in which the wife would be heir. I do not think there is such a.- 
thing as a wife being heir to any husband.. If a widow goes back to -her father or friends 
without ill-treatment, in all likelihood these friends wish to marry her off again (4). By, 
Kafir custom a declaration by.a Kafir-on his death-bed as to-his property is always con- 


( 1) {The Rev. Mr. Chalmers has since the trial, on purusing the evidence given by him, sup- 
plied the following notes :— 

The. iage is fixed, a dance takes place, and the bridal party do not leave the bridegroom's | 
village until such time as they have got at least a portion, if not all, the ‘‘ ikazi.” ae 

(2) Should it so happen that any of the children are brought up by hin, he is sure to be paid 
for his services. ~ _ an So. 

(3) This is not correct, I have misunderstood the questions put. Provision is miade for the‘ 
children by their natura} guardian, that is, their lawful father. o father will evor surrender his 
right to his own children. If his wife has died whilst they were still infants, in all likelihood their’ 
maternal granduother will go for them and hee them up, but she has no claim upon them, - 
neither hae her husband. Whenever they become useful as herds, &c., the father is suré to go for 
them and they must be delivered up, and the father is quite ready and willing to pay any reasen-° 
able claim that is made upon him.* No son will leave his father and set up for himself at his mater- 
nal grandparents ; sooner or later he:returns to his fathes’s house. Every daughter, also, whenever ° 
she becomes marriageable, will be married off by her own father, or if he be dead by his heirs, who- 
ever they may be. If tho father were to be so unnatural as to surrender: his claim over his children 
then such ‘sn extraordinary case as that se Ysa in the paragraphs between * * would occur; but I 
consider that it would. be one which would very rarely happen. -I havé known of illegitimate 
children, for‘example, who were brought up by their mother’s relatives, 4nd who had never been 
at their father’s village, immediately on coming of age asserting their own authority and going to 
their father, thus removing the stigma of illégitimacy, and the father was only too glad to i 
what he considered his own. So universal is this ‘practice that it has almost passed into a proverb, 
that the child of a Kafir will never ‘‘ throw'away,’’ or refuse to acknowledge, his lawful father. 

(4) If she takes away. any children by her first marriage, her late husband's relatives are sure 
to clatm them, and rather than forfeit: these children they will'pay‘any lawful claim that is made 
for their nurture. Sage ee Se 
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sidered a sacred thing. The heir is bound to carry out the dying wishes, and it is nota 
mere matter of feeling. I know when Namba, Macomo’s son, was dying, he expressed his 
last wishes to Mr. Charles Brownlee, then the Gaika Commissioner, and he, knowing the 
sacredness of these wishes, carried them out to the very letter, not only because it was a 
Kafir custom, but a'so because he respected the sacredness of the act. This custom, by 
which the widow is to remain with her late husband’s friends, and failing this, the dowry 
must be returned to the husband’s heirs, arises from the fact that tne wife is supposed to be 
the property of the husband’s village; and that the parent cannot keep both dowry and 
daughter. If she has offspring she is proud of the position, although the dowry remains the 
property of her father, as she is the guardian of her children’s property (5). If she has no 
offspring, she is kept as a servant (6). She cannot re-marry as long as she remains at the 
village of her late husband, as she is considered as a wife. The question of re-marriage 
always arises at the suggestion of her own people, not of the relatives of her late husband. 
As soon as she returns to her father’s house, her late husband’s friends send after her, and 
if she does not return, they then demand the dowry (7). As a matter of fact, she has no 
interest in the dowry at all. The heirs of the deceased husband have no interest in the 
dowry at the instant of the death of the husband, if the wife be still at the village, but that 
interest arises the moment the widow returns to her father’s kraal. This interest arises from 
the fact that the supposed value is returned. In fact, the woman is treated as a chattel 
The dowry is demanded by the heirs as compensation for the loss of the widow’s services. 
There is no re-marriage likely, or even possible, until the question of the first dowry is 
settled. A woman will never contract of her own accord. She has no voice in the matter 
of re-marriage. The wife is always supposed to belong to her father even during marriage, 
and she can always run to her father’: house for protection. She can return to her father 
when ill-treated, and then more dowry is often claimed. The father would be bound to give 
up his daughter on payment of this additional dowry, whether the woman consented or not, 
—she would not be consulted. I have known of cases of great hardship, in forcing girls 
into marriage against their will (8). I do not think the husband’s friends would ever force 
a widow to leave. I do not think in case they drove away the widow that they would be 
entitled to recover the dowry. By Kafir law the husband’s friends are bound to support the 
widow. She has a provision made for her by them, and a position which she would not have 
at her father’s village. A woman who has a father living cannot acquire property for her- 
self ; whatever she may earn becomes the property of her husband, or of her father, or other 
guardian. She is always supposed to be under guardianship. A donation to a woman 
would vest in her relatives. If a woman left her husband during his life-time, and returned 
to her relatives, they would have to give her up, or give up the dowry or its equivalent (9). 

2481. Do you still adhere to those statements ?---Yes, with this exception that I 
would qualify the expression “she is treated as a chattel.”” When the question was put to 
me in Court I had to give a categorical answer and I answered it; therefore did not 
add my explanation of the term used. [If it means that a woman is treated as a dumb 
animal, it 1s not correct. 

2482. In what sense would it be correct ?---It is correct in the sense that when 
marriageable she must submit to the wishes of her friends and relatives, and if they 
are periectly satisfied with the alliance they would compel her to go to the husband of 
their choice. 

2483. Then she is a chattel because she can be forced into marriage against her 
will ?--- Yes, in that sense. 

2484, But she has rights after she is married ?-- Yes, and those I have already stated. 

2485. Do you consider it is proper for the law in any way to connive at this forcing 
a girl to marry ,—We must take into consideration the fact that the mother of the 
girl would seldom give her consent to her daughter’s marriage, unless she believed the 

irl would be well taken care of. ; 


(5) A widow who has issue and who has any self-respect, will remain at her late husband’s 

village, look after her children, and endeavour to secure for them a position as the ‘‘sons of so and 80.” 

6) It is here that immoral practices shew themselves. A woman who does not bear children 

will possibly be made a trap to get cattle from those who are caught cohabiting with her, for she 
is not likely to be married again, or cattle got for her, if she does not bear children. 

SO ‘‘ikazi’”’ is never immediately demanded. The late husband’s friends always act 
cautio ; 

(8) it is well to state, however, that some girls will resort to an indesoribably abominable cus- 
tom, rather than be compelled to cohabit with a man they hate; and whenever they resort to this 
the marriage is broken, and the cattle returned. ; 

(9) If a man does not give at marriage the full “ ikazi ” which was demanded of him, his 
wife’s friends are sure to get her back some time or other, and they will not give her up until their 
demands are satisfied. And not only so, but if the woman bears children, as long as she does 8 
her husband is liable to have his wife sent for stealthily by her blood-relatives, in order that they 
may get a few more cattle by her. This custom is called ‘‘ukuteleka,’’ that is, paying cattle for 
one’s wife to her relatives in addition to the “ ikazi.””. A woman who bears children is considered 
very valuable. All sorts of pretexts are given for ‘‘ ukutela,’’—the wife has been ill-used, or she is 
neglected, or she does not get that support she deserves, or she requires to be doctored,—so that it 
is for the interest of the husband to treat his wives as well as possible, for he is constantly liable to 
have fresh demands made upon him ; and an unprincipled woman will often play into her parents’ 
hands, in order that they may get more cattle by her. . 
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2486. What check would you recommend to be placed upon this power of marry- Rev. J. 4. Chaliners 
ing a girl without her consent ?—It is very difficult to legislate upon that point, 1. 29, 1881. 
although it is necessary that the consent of the girl should be gained. Knowing the 
Kafir character as I do, I should say that, if the father and mother wished their 
daughter to marry a certain man, sooner or later, they would gain their object. I feel 
some difficulty about answering that question. 

2487. Do you think it would be well to have an official witness to attend at 
marriages, in order to see that the gr consents to the marriage of her own free will ?— 
‘Yes; if it is possible to do so. would not, however, lay very great stress on the 
consent of the girl, because it may be given under compulsion. 

2488. But if you gave the girl the opportunity of signifying her consent, would it 
not be a check on the parents ?—Yes; it might influence the parents, but you could 
not reach the secret influences employed to obtain consent. 

2489. You said, I think, that we did wrong in relinquishing our control over the 
natives ?—I referred to those natives with whom I have been connected. 

2490. Do you not think it is necessary to enforce control in reference to the 
question of marriage ?—As far as I understand Kafirs, especially those who have come 
in contact with the colony, they are doubtful of our method of legislation. They have 
seen so many changes, that they regard laws as temporary measures, which in the 
course of four or five years will be altered for others, so that a great many of the laws 
are dead letters, and not obeyed by the Kafirs for that reason. If there was a fixed 
method of government it would be different. 

2491. Do you not think the control of their customs in that direction would 
have the effect of placing the relation of man and wife on a higher footing ?—Yes; it 
might have that offect. 

2492. Don’t you think from that point of view it would be beneficial to have native 
officers attending at marriages, as they do in Natal, and getting the consent of the girl ? 
—If the officer was a reliable man. | | 

2493. Don’t you think that would also be the proper time to seoure registration of 
the marriage ?—Yes; it might be done at that time. 

2494. Do you think it advisable to secure the registration of polygamous marriages, 
in order that some control might be secured over them ?—I would not like to commit 
myself to a statement which might be taken to favour the practice of polygamy. I 
would not, after a certain day, have anything to do with polygamous masriages in our 
courts of law. I would merely recognize polygamous marriages up to a certain point, 
and simply then, for the sake of the children of those marriages, who, according to 
Kafir law, were legal offspring. After that period I would only recognize the wife who 
was registered. 


2495. Assuming that to be the best method of dealing with the matter, but sup- 
posing that the legislators thought otherwise, and considered that the time had not yet 
arrived when polygamous marnmages could be stopped, and that they must be tolerated 
a little while longer; do you not think in ‘such a case, that it would be advisable to 
register those marriages, at the same time securing the consent of the girl ?--- I am 
afraid of one serious evil likely to result from that, and calculated to upset the work of 
the missionary. Once it passed into law that polygamous marriages are legalized, I am 
afraid that, at mission stations, those men who have married one wife only, and who are 
not Christianized, will be encouraged thereby to marry a second and third wife. 


2496. Assuming that the Legislature is determined to recognize polygamous mar- 
riages, would it not be better to register them ?---I would not countenance any measure 
which seemed to sanction the existence of polygamy. I see many difficulties with 
reference to the registration of polygamous marriages, such as the certainty of law- 
suits arising out of these marriages. I think that the question of polygamy will correct 
itself by a little wise legislation. If we do not act hurriedly, it will gradually cease to 
exist. Perhaps we may help it to die out somewhat sooner by fixing a date, as I have 
said, after which, only the children ef the registered wife will be treated as having a 
legal right to the property of the house. I can hardly conceive of a parent giving his 
daughter to be married to a man whose heir by the first wife has already been defined 
by Colonial law, because he would know that as soon as the husband died, his daughter 
and her children, if she had any, would have no claim upon the property. 

2497. Assuming that Government fixes the period at which polygamy ceases, at 
fifty years, would it not be well to register polygamous marriages in the mean time, or 
let the natives settle the matter according to their own custom ?---Then I would much 
prefer to allow the natives to settle their own cases of dowry, arising from polygamous 
marriages, rather than that a Christian Government should do so by legalizing polygamy, 
and thus allowing such cases to be brought for fifty years into our law courts. 

\ T a 


Rev. J. A. Chalmers. 
Sept. 22, 1881. 


7 is }. § 


146 NATIVE LAWS AND cco COMMISSION, 


2498, Iam assuming that Government does sanction polygamy for fifty years, 
Would it not be better during that time to register all polygamous marriages, than to 
have nothing to do with them; because you must do either;,one or, the other ?---I would 
much rather register one marriage, and take the consequence of law suits about polyg . 
amous marriages, rather than register these. If we settle, by registering the first 
and declaring who is to be the heir, that would simplify matters very much. Of Biase 
if the Legislature passed a measure legalizing polygamy for fifty years, it would be as 
well to have polygamous marriages registered, because as the jade would have to 
adj pai on cases arising out of them, the ir registration would greatly smplny matters 
for them 

2499. Would there not also be this advantage from that registration, that it. would 
give Government the number of polygamous marriages ?---I .am afraid that the effect 
Ny be to encourage unstable Christian natives to marry several wives, and thus your 

islation would have a baneful effect upon the work of missions, and ae the moral 

gious improvement of the people. 

F500. other reason for bs ora would be that it would give us some control 
over native customs ?---Yes, it might. 

2501. You yourself, however, obj ect to polygamy P--- Yes. 

2502. And you think it would be an unwise law that recognized polgamy for fifty 

ears P--- Yes. 
: 2503. Have you the same objection to lobola P---No. 

2504. What do you think this custom of | lobola really means ?---It is ‘difficult 
to define it, but I should say it is simply giving cattle to a parent for the loss of the 
services of his daughter. 

2505. Is it not paid also in order to secure maintenance for the irl j in case she is 
afterwards deserted by her husband ?---I do not think so, and one of my reasons for 
saying sois that the tkaziis distributed. Ido not know of a case where a man has 
taken all the skazi, it is invariably distributed among the relations. of the girl. 

2506. Suppose the woman returned to her father and refused to go back to. her 
husband, would not the lobola be given up?—An equivalent might be given, but not 
the thing itself. There are always a number of things in Kafir law to prevent the whole 
of the ‘kasi being given up, and in many cases the marriage outfit is looked upon as 4 
set-off. 

2507. Isa father not bound to su ype his daughter i in case she has been ‘ill-treated 
by her husband, and leaves him P— but parental affection of itself will prompt 
him to do this. 

2508. And bound also to support her children if she brings them P—Yes. 

2509. Cannot a woman claim support for herself and childven from her father, if 
she has been driven away ?—Yes; although such a case, I should think, would go before 
the chief. 

2510. If the father in his turn drove his daughter away, would she not have the 
oy to claim support from those relatives who received a portion of the tkasi P— 

es 

2511. Could she enforce that claim P—Yeo. 

2512. Does not that claim arise because the father and relatives have received this 
tkaziP—Not necessarily, for Kafirs can always claim protection from their immediate 
relatives. 

2513. But as obligation is incurred by those who receive ikasi Yea, 

2514. If the relatives refused support, would the chief interfere P—I don’t know if 
the chief would interfere, but the friends would be very unlikely to refuse. 

2515, Then I understand you to say that this idea of. maintenance cannot be said 
to arise to any great extent from lobola P—That is my opinion. 

2516. The chief consideration in the receipt of lobola is the loss of the girl's 
services ?—Y es. 

2517. Do Kafirs recognize an absolute right to the services of their daughters | as 
servants P—Girls are not exactly regarded as servants in our sense of the word, but 
they work in the gardens. 

2518. Do you think it wise to continue that native law which gives the father the 
right to the services of the daughter ?—I think so. 

2519. If you think s0, do 7 think it is right to continue the custom of lobola? 
—My reason for saying that I would allow the lobola to exist, is simply to prevent 
the ruin of many unmarried girls, for if a girl is ruined she will not be easily married, 
and if she does the ‘kasi will be emall. As it is at present, it is a part of the ceremony 
which legalizes marriage and.makes it binding, so that a man cannot simply oa 6 
wife and then cast her off, and thus be in a position to do so as often as he p 

2520. Do you think the immediate abolition of lobola would be ‘attended by 
greater evils than ever P—Yes. 
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2521. If the law does recognize it, would you accompany that recognition with Rev. J. l. Chalmers 


futher legislation, making it binding on every relative who receives part .of the dowry, 
to support the girl and her children after marriage, in case she requires help ?—I would 
not make any special legislation to that effect, because it may give rise to considerable 
trouble to the administrators of the law; it would also create ideas in the mind of the 
natives, which at present do not exist. 

2522. I think the idea of maintenance does exist ?—But not simply because 
these cattle have been given. 

2623. Would you not get over the prejudices which some people have to lobola 
if you made it clear to the mind of the natives that the receipt of the cattle placed the 
receiver under au obligation to render assistance to the girl en children, if necessary ? 
—It is only those people who do not understand “lobola” who speak of it as a “sale 
and purchase.”’ If it was a sale, there would be an end to the transactions between the 
parents of the girl and their son-in-law, and no other questions would arise from it 
when once concluded ; moreover, if it was a sale, the purchaser could re-sell his property, 
and this:he cannot do. With reference to the question of maintenance, I see some difficulty 
about it, as Kafirs are not like Kuropeans. Kafir people are always ready to support 
their immediate relations, so that the question of maintenance, as we would view it, does 
not exist in their minds. There would be no harm, however, in explaining to those who 
receive thasi, that in the event of the daughter being destitute, she must be supported 
by them, although, according to their own custom, they would support her whether they 
were told so or not. 

2524. Don’t you think it would be a good thing to prevent a father receiving 
“lobola” a second time for one daughter, as ibe would already have a right to mainten- 
ance P—TI cannot conceive of a married woman going back to her farther’s house with- 
out ee cause, and taking up her abode there, while the father retained the thazi 
as well, 

2525. Cases, however, do oocur, and seeing that, would not you prevent a 
father receiving the ikasi for the second time for the same girl, even hae the first 
ikazi had been returned P—TI was not aware that such cases occurred, and they must 
have arisen since Colonial legislation stepped in. I am afraid the Kafirs would not 
agree to that if they had to return the first haz. 

2526. But if our object is to break their customs by degrees, do you not think the 
recommendation as to the non-receipt of a second payment a good one P—But suppose 
the woman left her husband in consequence of incompatability of temper and the @az/ 
was returned, what would become of her ? 

2527. With regard to polygamy, you say you would not tolerate it after’a certain 
time ?—Yes; I would make prospective law to that effect to operate m the colony, but 
T do not see how magistrates in the Dependencies could carry out such a measure. 

2528. What time should elapse before the measure came into operation ?—<A bout 
five years. 

3529. Do you-think that the effect of the law, then, would be that natives would 
not marry one wife?—I think that a father would not marry his daughter 
toa man whose first wife had been registered. It is to that we must look to fora 
check on polygamy. 

2530. y do you fix a period of five years ?—Bocause I think it would give the 
natives time to familiarise themselves with the law. . 

2531. Have they a sufficient appreciation of time to understand what a period of 
five years means?—Yes. JI mentioned that period because they could be fully 
apprised of the law. | 

2532. How would you apprise them of it?—By means of magistrates and 
inspectors, who would explain the matter. 

2533. Suppose a man, who had not been before married, took three wives after the 
expiration of the five years, what would you do with the question of inheritance P— 
Administer it according to Colonial law ; but I could not conceive of a Kafir neglecting 
to register if the law were fully explained to him, because unless he did he would know 
that after his death his children would be perhaps disinherited. 

2534. Does not this strengthen you in the opinion that registration would be wise f 
—Yes; I have advocated it. 

oe If lobola is looked upon as maintenance, would it not be well to limit it? 
---Yos. 

5536. Have you any means of knowing the average number of cattle given P—I 
have known s case where a man was so poor that he only gave one head of cattle, but 
the parents of the girl said to him “We are not satisfied, you must go away into the 
colony and serve and give us more.” The man did so, and returned with three or four 
head. I should say that the average would not be less than five head. 

T2 
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2537. What should be the maximum number for common people to receive ?--- 
I think five would be quite sufficient. 

2338. Would they understand if you gave the cattle a money value, and said the 
amount paid must not exceed fifty pounds ?--- Yes. 

2539. What are your objections to polygamy ?---It leads to the existence of im- 
morality. Ata polygamist village there are always a number of young men who are 
well-known to co-habit with the wives of polygamists. I think, also, that it is likely to 
lead to the commission of crime, because the man who pays cattle away for his wives 
and becomes impoverished, is liable to steal im order to make up for his decreased 
wealth. It also leads to endless litigation about property between the various sons 
after the father’s death. These are some of my objections. | 

2540. Do you think there is more immorality among heathen removed from 
Kuropean influence than there is among women, the offspring of native monogamist 
marniages in the colony ?---I think so among the married women. 

2041. Is it a recognized custom for the heathen wives to have paramours ?---As far 
as my knowledge goes it is connived at by the husbands, I have been told that the 
husband knows when he is away that his wives are not faithful to him, and he in his 
turn looks after his own interests. — 

2542. But the result is not so bad as in the case of prostitution ?---I cannot say. 

2543. Are the young heathen women also immoral ?---No. 

. 2044. Are they not looked after and examined by their parents constantly ?--- 
C8, 7 . 

2545. Because a blemished woman is depreciated ?--- Yes. 

2546. Can you say the same of the children of natiyes who have come in contact 

with civilization ?---A great deal of immorality exists among the class. 

2547. What is the cause of that ?---I think that the young men are very liable to 
say that there is not that danger of a fine being exacted from them if they practice 
immorality ; they are not intimidated by the law, and another thing is that the girls 
go out to service, and a great many of them are ruined there. 

2548. Is it not also the case that Christian parents lose interest in their daughters 
when they expect no lobola for them ?---With some parents that is the case, but it is 
not so universally. : 

2549. Do you not think that the absence of lobola among Christians has the 
tendency to cause immorality ?---Among some professing Christians it may have that 
tendency. 

2550. And because of the absence of lobola do not the girls feel that they are 
not subject to the same parental control as they were while under the native custom ?--- 
Yes; they go out to service, while there is no such thing as a heathen girl going away 
from her father. The practice of going out to service is quite new to Kafir habits. 

2501. Have the missionaries made the giving up of lobola a sine qua non to the 
privilege of baptism ?---There is no fixed law in the church to which I belong, though 
lobola is discountenanced. 

25852. How do they discountenance it ?---By pointing out its evils. 

2503. Would they refuse to baptise a man who has daughters, and says that he 
means to get lobola for them ?---I do not think so. 

2504. If a missionary did baptise such a man it would not be contrary to the 
rules of your church ?---‘There is no law on the subject passed by the supreme court of 
our church. : 

2555. Would they deny baptism to a girl who was about to be married according 
to the custom of lobola ?---Not if they were satisfied about the girl's sincerity. We 
have felt this difficulty, that if we pass a law that there should be no lobola, the pay- 
ment would be made in spite of us in secret. We have, therefore, left the MKafir 
custom to be dealt with by individual missionaries without, as a denomination, making 
it a matter of church discipline; at the same. time, we point out our objection to it. 

2556. If the law creates an obligation on the part of the father to maintain the 
girl, if necessary, while at the same time fixing the amount of the lobola to be paid, 
would that not meet the view of the missionaries ?---I*rom my point of view it would. 
I cannot speak for those denominations who held that lobola should not exist. I am 
one of those who have advocated the necessity of simply discountenancing the 

ractice. 
: 2557. There are some missionaries who look upon the custom as buying and 
selling P---Those in the mission field who acknowledge it as a sale (I speak of my own 
denomination) were in the minonty, but none, so far as I at present remember, held 
very strong views on the subject, for they saw the necessity of acting cautiously. 

2558, If lohbola were revognized, would it not have a good effect, in that it would 
Jead professing Christians to take better*tare of their daughters than they now du 2--- 


Yes. 
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2559. And in that way it would tend to improve the morality of women at mission Rev. J. 4. Chalmers. 
stations ?---It would considerably check the constant migration of young girls into the 
colony in search of service, and would, to a great extent, check immorality. 

2560. You say one objection to polygamy is that it fosters crime, because men 
are induced to steal for the purposes of getting thasi?---This I would not magnify 
as an existing evil, for I have no experience on this aspect of it. 

2561. If the amount of the ¢Aaszi were reduced, the temptation to steal would not 
be so great ?---I would not lay very great stress on stealing as a prominent evil of the 
lobola custom. 

2562. You have said that polygamy leads to litigation, is that so ?---The most 
fruitful sources of litagation among the Katirs are the women and tkazt. 

2563. If the native law is understood, why should there be these cases?---A man 
dies, for instance, and the eldest son of the chief wife claims the property, but perhaps 
the other sons have received certain head of cattle, which are neluded in the claim of 
the chief heir. Disputes then arise on that point; and I just instance that as one of the 
causes of litigation. A Kafir never will give up any stock as long as he can dispute 
the demands of the claimant. 

2564. Who would be the best persons to administer the law in reference to registra- 
tion ?---I think the magistrates; but I would not allow them to employ native police, 
who have earned the contempt of the Kafirs. If it were possible, however, to have a 
native court, presided over by some educated native, and subordinate to the magistrate’s 
court, it would facilitate matters very much. 

2565. Would you have some cases administered by the natives in public ?--- Yes, for 
the reason that it would make the law acceptable to the natives. 

2566. How would you constitute these native courts ?---[ would have the sons of 
chiefs, or of the “amapakati,” if they were reliable men, in these courts, and I would 
allow them to sit alone and hear the cases. 

2567. Would it not be well to have them supported by a European official ?--- 
I do not think that Europeans would have the patience to deal with native cases as 
the natives do, and they would not have time to record the evidence, as there is so 
much irrelevant matter. 

2568. Would it not be well to have a European assessor in the native court to 
record all the relative evidence, from which the appeal could be made ?---It depends 
very much on the man selected. The plan worked very well in King William’s Dosa, 
but, unfortunately, the man who was chosen was not the chief of the tribe, and dis- 
satisfaction was caused in consequence. I*or example, the native magistrate there had 
the chief sitting with him as an assessor to hear cases. He sat in the same room with 
the magistrate. There were other native advisers, but the chief was the principal 
man. 

2569. Why was the selection of the assessor unfortunate ?---Because one branch 
of the Ndhlambe tribe was offended that the great chief had not been selected, and 
these dissatisfied ones removed from King William’s Town and went to the Thomas 
River, where there was no native assessor. 

2570. Do you think it necessary to pay native assessors ?---[ do not think you 
could get their services unless you paid them; they are used to receive paymeut for 
work of that kind from their own chief. 

2571. Do you think it possible for Government, in the present state of the country, 
to be able to get these men P—Yes; there are some locations where it might be 
done. ) 

2572. How would Government set about it P—The magistrates pretty well know 
who are the influential men in the tribe over which they are placed. 

2573, Would it be possible in any of the locations to get the natives to select men 
from among their own number to put before the Government #s assessors P—They 
would understand that. Supposing that Government wanted assessors in the town 
location, and the natives were left to themselves, they would have no difficulty in 
selecting their man. They could meet together and consult over the matter. 

2274. Do you think that any system analagous to our system of trial by jury 
could be introduced among them ?—I don’t think they would understand that, because 
they would not be allowed to cross-examine. 

2575. Would you allow the native assessors to cross-examine P—Yes. 

2576. Would you take their verdict as decisive or asa recommendation P—As8 a _ 
recommendation. tt must be remembered that the Kafir is passing through a transition 
state, and he has a number of grievances, and if he has an opportunity of expressing 
them, it would work off a lot of discontent. By establishing native courts you would 
give the people an opportunity of stating their cases before their own countrymen, 
whereby they would feel they had a voice in their matters. 

2577. Would you have the assessor’s opinions recorded ?— Yes, 
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2578. If there was a difference of opinion between the native assessor and the 
magistrate, would you not refer the matter to a higher court before the decision was 
pronounced ?—Yes, in an important case, but not in trifling cases, for one great cause 
of trouble with the nafives is that they see the magistrates are not chiefs, that is invest- 
ed with power, and are liable to have any petty judgment questioned, and thus they 
come to question their authority and then refuse to obey. 


2579. Mr. W. E. Stanford.| Have you read Warner’s notes on superstitions, 

from page seventy-three to page one hundred and two, and do you with him ?— 
Yes; ie with regard to the “abakweta,” I would not go so far as Mr. Warner does, 
and with reference also to the intonjane, I do not think his remarks would apply 
now. 
2580, With reference to the return of the dowry if the girl returns to her father’s 
kraal after her marriage, do you think it would in any way stop the custom if the 
father were not allowed to receive a second dowry for her ?—I don’t think it would, 
because dowry could be paid secretly. I think I stated that I could not conceive of a 
woman returning to her father’s kraal and taking up her abode there, without the 
thazt going back, and I do not see the use of passing a measure which we are not able 
to carry out among the natives, because the consequence would be that you would lose 
your hold over them. I hesitated to express a decided opinion when that question was 
put to me previously. 

2581. Do you think that if a law is passed after five years to stop polygamy among 
the Kafirs, that it will be effectual ?—It will stop it in this way in the colony : that if 
a polygamist who married after that period which had been fixed, after which no such 
cases would be adjudicated upon, went to a magistrate to have a case arising out of the 
marriage considered, the magistrate can refuse to deal with it. Another thing which 
will operate as a check would be, that fathers would not care to marry their girls to 
men whose first wife had already been registered according to this ee law. 

— 2582, How do you reconcile that with the fact that, although plurality of wives 
among the Fingoes has been recognized as immoral contracts, they still are polygamists? 
—I do not think they fully understand the law, and I have never heard of a case where 
a magistrate dismissed a case because of lobola. 

2583. Even if you passed a law of the kind, could it not be evaded by the polygam- 
ist father making gifts of cattle in his life-time to his children ?—Every law is linble to 
be abuced. 

2584, It would be an easy matter, would it not, for a father to provide for his 
illegitimate children in his life-time, by following the native custom ?—I do not think 
the colonial law would tolerate the evasion. 

2585. Don’t you think a good check on polygamy may be found in time by fixing 
the limit of the lobola, and procuring the consent of the girl before marriage ?—Yes; 
but, as I implied before, the consent would rather be the consent of the father and 
mother. A girl is marriageable at fifteen years of age, and may be easily brought by 
her parents to follow their wishes. 

2586. Would you recommend any further means of ascertaining what the girl's 
real wishes are, without getting her consent in public P--I think the way you suggest 
to be a very good means of getting the girl’s consent. : 

2587. Mr. W. E. Stanford.| In your evidence you have stated that lobola leads to 
thefts of stock ; can you mention an instance where any man has been convicted of steal- 
ing stock for the purpose of dowry ?---I do not think I said it is likely to lead to thefts 
in the case of polygamists, but that it might do so. I cannot just now remember 
any cases arising from this cause. 

2588. Cattle given as dowry are given in a public manner ?--- Yes. 

2589. Do you think it probable, then, that these would be stolen cattle ?---There 
were cattle taken into Gaikaland which were afterwards discovered to have been 
stolen. 

2590. Do you not think it would be more in accordance with the native 
custom to allow the headmen or petty chiefs to hear civil disputes between men of their 
tribe, before they were sent on to the zi fade P---Where there are chiefs recognized, 
and if they had done nothing to merit disapproval, I would avail of their services to 
govern the people through them ; but in cases where chiefs have forfeited their chief- 
tainship, I do not think it would be advisable to reinstate them. 


2591. Don’t you think it would meet the wants of the people if the headmen were 
taken as substitutes for the chiefs, and allowed to settle cases ?---Yes, if they were 
really amapakati. In the Gaika location, however, men were put in charge who were 
not councillors, but who had rendered some service to the Government during the war, 
and were unfit for their position. They had not been in the habit of ruling people, and 
the way they abused their trust was a source of much dissatisfaction to the ceople. 
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2592. Suppose the headmen were chosen from the leading men of the tribe, would Rev. J. 4. Chalmers, 
you then allow them to settle minor cases with appeal to the magistrates ?--- Yes. Sept. 17, 1881 
2593. Instead of the jury system, which mint be difficult for the natives in their “*P’ °°" 
present position to appreciate, do you not think that these headmen could be induced 
: assist the magistrate in their own way ?---By all means, I would be in favour of 
that. | 
2594. Don’t you think the natives would be better satisfied with the decision of the 
court, seeing that councillors of their own tribe were about the magistracy P---I think 


2595. How would you give effect to their decisions ?---In the same way as the 
decisions of a Kafir chief were carried out. | 

2596. In that way the councillors themselves would have the inducement to get 
the fees of the court P—Yes; but I don’t think you could get that class of men without 
feeing them.. It may be done in Zululand, but I do not think it could be done with 
the natives on our border. | | 

2597. I may state that it has been argued in opposition to the proposition set forth 
that it would lower the magistrate to the position of a Kafir chief ?—Mr. Brownlee’s 
position was never lowered, although he followed native procedure very closely. 

2598. It has also been argued against the system that the councillors or men at 
the magistracy, being interested in the cattle paid as fines, would be led to oppress the 
people, and to give unfair,judgments ?—I have only heard of such cases occurring among 
unprincipled native policemen, who would have no position in the tribe. I have known 
cases arising from the action of these policemen, in which I have been appealed to, and 
I have felt it to be my duty to draw the attention of the magistrate to the circum- 
stance. | 

2599, If there are some cases of abuse, it is within the power of the magistrate, 
aided by the better class of councillors, to suppress them ?—If the magistrate knows the 
pee language and the people, he can very soon detect any cases of oppression should 

ey occur. 

2600. From your experience of the Gaika tribe, would you not say that the power 
of the chief was controlled by the councillors and people ?---In consequence of Sandili 
having very little force of character, and being very intemperate, the councillors took 
matters very much into their own hands in the tribe. 

2601. Actually, then, the councillors wielded the power?—Yes, to a great 
extent; but the tribe was very much broken up after the cattle-killing. I was for ex- 
ample, privately informed that at the time when Nongane, Kreli’s great son, was pass- 
ing through the rite of circumcision, Kreli sent a messenger to Sandili, asking him to 
allow the boys of the Gaika tribe, passing through the same rite, to go out of the white 
clay and join Nonqane in an ae on Capel. The principal councillors of the 
Gaika be seeing the danger to themselves, induced Sandili to take a tour into the 
Colony on a begging expedition, while they replied to Kreli’s message. They said they 
were going to build the Is of the white boys, and the white boys could not go out 
until the year had run its course. 

2602. Would you in any way make education compulsory among the natives ?— 
I don’t see how it is to be carried out. When Mr. Hogarth was Inspector of Schools, he 
came up to the Gaika district, and wished to set up schools among the Gaikas. I went 
round with him to the leading councillors of the tribe to ask their consent to the estab- 
lishing of the schools. Everyone of them said they could not decide such a question, 
and it must be settled by the chiefs. Whereupon I accompanied Mr. Hogarth to the 
chiefs, and had interviews with them, but, as if by collusion, they gave the same answer. 
They said that when their boys were educated they became bad herds, and when their 
daughters were educated they refused to be controlled by their parents, and thas? was 
lost, and although Mr. Hogarth, who was a very judicious gentleman and had a winning 
manner, did his best, he failed in his mission. I think you could not compel people, who 
do not appreciate the advantages of education at present, to educate their children. 

2603. Their objection was based, so far as the girls were concerned, on the fact that 
the lobola would be lost ?---So they said. 

2604. Can you speak of the state of the people in the colony, as far as you know? 
—There seems, as far as I have come in contact with them, to be an undercurrent of 
dissatisfaction. I have tried to discover the cause of it, but have failed ; even such men 
as Tshuka, who gave evidence here, men who are old Christians, are evidently soured. 

2605. To what would you attribute the discontent ?—It is difficult to say. The 
disturbances which have lately taken place have affected the native mind injuriously in 
many ways, and the people seem to have lost their confidence in the English people. I 
may say, with reference to the Gaikas, that an old sore was opened when the loyal 
Gaikas were sent across the Kei in 1878. 
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2606. Have you observed among them a feeling that there isa want of interest 
felt in them ?—Yes, to such an extent, that I have even heard councillors, when I have 
remonstrated with them about taking to drink, say to me, “ Weare already a crushed 
and destroyed people, and there is no use trying to preserve our nationality.” 

2607. I take it that you consider that they have not received the personal form of 
government they want, and that care must be taken in selecting good men to place over 
them ?—If we wish to rule them well, and make them a useful people, that 1s what we 
must do; but if we wish them to be a thorn in our side, it does not matter what we 
do. 

2608. We must give them men who will act as chiefs and guardians ?—Yes, very 
much depends on the magistrates. 

2609. Mr. J. Ayliff.| You object, I take it, to determined demands to put down 
polygamy at once ?—I don’t think you could manage it ; the only way to deal with it, 
as | have said, is to prohibit it after, say, five years. 

2610. You say that polygamy and “ lobola,” per se, are evils which should be put 
down if possible ?---No, Ido not say that “lobola,” per se, is an evil, but polygamy I 
would say is an evil per se. 

2611. Then you have some misgivings as to whether it is proper in a Christian 
Government to sanction polygamy at all P--- Yes, I am bound to condemn such a practice 
as a Christian minister. 

2612. What is your view, then, of the system by which polygamy may be toler- 
ated without being legalized ?---I do not think that Government would see the distinction 
between toleration and legalization. 

2613. When I speak of legalization, I mean such a system as would allow a heathen 
polygamist to go to court in order that he might coerce a wife who had left him to 
return ; and do you think it right or becoming in our courts to exercise their power for 
such a purpose ?—TI think it perfectly just for the sake of the children, and for the sake 
of the women who believed they were married legally. Ifa woman, however, refuses 
to go back to her husband, it is a clear case of divorce, and the cattle ought to go back. 
In 1864 or 1865, | woman, one of the wives of a heathen polygamist, became s 
Christian, while he remained a heathen. The woman left her husband’s kraal and went 
to King William’s Town to the Rev. Mr. Brownlee’s station, and the husband at once 
proceeded to his father-in-law, demanding back the cattle. The people at the father’s 
kraal stated that they knew nothing about the woman, that they did not influence her 
to leave her husband, and that his proper course was to raise an action against the mis- 
sionary, whereupon the husband did so; the magistrate heard the case, allowed the 
man to give full expression to his grievances, and then explained that it was a matter 
altogether beyond human control, and that it was needless to raise an action against the 
missionary. Although the man very strongly expressed his dissatisfaction, he ultimately 
ne the ale was right, and the sequel was that he died under the influence of 
the Gospel. 

2614. I take it that you are brought to the conclusion that, considering the con- 
dition of these people, and our peculiar relations to them, we cannot well recognize 
polygamous marriages ?—Yes, as I before said, let the marriages be registered during 
five years, recognizing existing polygamous marriages, as well as disputes arising from 
polygamous marriages, for a short time to come. 

2615. Do you think that any distinction should be made between the case of a native 
in the colony, and one, say, in the Transkei ?—I cannot speak about the Transkei. 

2616. Your remarks are in reference to the natives in the colony ?—Yes. 

2617. Suppose it became so necessary to sanction polygamy, would it not cause 
embarassment in the minds of the natives when they found that in some instances they 
could be prosecuted for bigamy ?—I do not know -of cases where natives have been 
prosecuted for marrying two wives. 

2618. My question applies to those natives who have married according to 
Christian forms ?—I do not think it would cause a difficulty if you explained it to the 
Kafirs that we cannot deal otherwise with these marriages contracted according to 
native custom. 

2619. Would not the heathen chuckle if he finds that the Christian native is 
indicted for bigamy, while he is allowed to marry as many wives as he pleases ?—As I 
said in the early part of my evidence, you would raise a great stumbling-block in the 
way of mission work if you were to do anything to legalize or sanction polygamy. 
You would have some powerful agencies brought to bear against any attempt to sanc- 
tion polygamy. You would have against you every missionary and every native Christian. 
I would tremble for any measure, supported by the Commission, that would have the 
effect of countenancing polygamy, for 1 know that it would be powerfully opposed, and 
that all that was attempted to be done would become a dead letter. 
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2620. What, in your opinion, is the system by which you could tolerate polygamy Rev. J. 4. Chalmers. 
without in direct terms legalizing and sanctioning it P—It seems to me to be very simple ; Sept. 22, 1881 
if you were to say to the Kafirs, “‘ after a certain time we will not allow any cases to come aoe 
before our courts,” they would understand that ; then we would explain further “ that we 
cannot help ourselves as far as the past is concerned, and we must give you time to con- 
form to our laws, but after that time we will not listen to any which come before the 
courts,’ then they would understand this. 

2621. You propose that after this term you fix upon, all 2 sepa marriages 
shall be studiously avoided by Government and the courts?—Yes. Suppose the time 
specified was 1886, and a man came with a case where he wanted to recover dowry from 
a marriage which took place in 1876, you would listen to him and adjudicate on his 
case, but you would let him know that you would not have dealt with it had it arisen 
from a marriage subsequent to the passing of the law. They would understand your 
explanation from their experience of their chiefs, who some times say of a case, “ We can- 
not listen to this, it is no longer to be adjudicated upon.” 

2622. Do you think the term of five years a reasonable time in which the natives 
could make themselves familiar with the proposed law ?—I think so, but if it were thought 
a longer period should be allowed, I would not insist on a period of five years. I simply 
said five as a term of convenience. 

2623. Would you say that at the termination of this period, whatever it may be, 
all polygamous marriages should be dealt with as crimes, or would you tell them to 
take the consequences of their wives being declared concubines and their children 
illegitimate P—The point raised by Mr. Stanford that a father during his life-time could 
distribute what stock he liked to his children, would apply to the last part of your ques- 
tion. But I would not hastily make their non-observance of the laws, crimes. First 
explain to them, and see that they understand them, and then punish for refusal to obey 


em. 
2624. I understand you to say that ukulobola is not necessarily an evil per se ?— 


Yes. 
2625. Are you aware that in that respect you differ from the French missionaries ? 
—Yes, I know i differ from them, and likewise differ from missionaries of my own de- 
nomination. I was secretary to the Missionary Conference at the time the report was 
drawn up, and there was a certain number of us who were not unfavourable to ukulo- 
bola, and the most remarkable thing was, that those who understood the natives, and 
had been most successful in their work amongst them, did not think ukulobola was such 
a great sin as those who were new comers to the colony. 

2626. Then I take it you are of opinion that for a time, at any rate, the Govern- 
ment might with safety legalize ukulobola P—Yes. 

2627. Mr. cee n your evidence on thazi, you stated that the woman had 
a claim upon her father for maintenance; do you use this word in the European sense of 
the term ?---I stated, I think, that this question of maintenance is something new that 
is being imported into the custom of ukulobola, as Kafira never look at that point of 
the question. A father would always maintain his daughter if it were necessary. 

2628. Would not a woman, if she returned to her father’s kraal, earn her own 
living, and so require no maintenance P—I have known of the case of a widow with two 
children, going to her husband’s brother, her husband being dead, and just simply tak- 
ing up her position there. She had to be maintained, because she had nothing. Ulti- 
mately she had her garden pointed out to her, she got her own hut, and supported her- 
self and her two children. | 

2629. Is it not a fact that an adult woman, married or not married, is a source 
of profit to a man ?—Yes, if she is a Kafir woman. 

2630. Taking the case of widows, and women who had left their husbands, and 
ikazi were not allowed to be given for them a second time, and the first *Aazi was not 
returned, would it not be considered a crying injustice ?---It would be a new thing to ° 
Kafirs. I stated that I did not know of asingle case where a father had kept a girl, who 
had returned from her husband, as well as the #/az’. 

2631. If ukulobola, as a practice, is not bad, why should it be limited ?---For 
this reason, that, if limited, it would encournge legal marriages, whereas if natives have 
to pay a large number of cattle for a wife, it would have the tendency to check marriages. 
Before passing any measure, we must sec that we can enforce them. One of the greatest 

istakes made by the colony was hastily annexing territories and tribes in 
the Transkei, whom we thought we could manage, because we were not able to manage 
the natives in our neighbourhood. When we first show that we can legislate among 
the natives in our neighbourhood, we will have solved the native difficulty. 

2632. Thirty head of cattle has been the average paid for girls in Basutoland, at 
which they are snatched up, and if you limit the number to five as you suggested, 
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would it not cause trouble in Basutoland, as they will expect the law to include them ?--- 
Perhaps five head of cattle in the colony would be equal to thirty head in Basutoland, 
as there are larger numbers of cattle there. 

2633. Don’t you think the better plan would be to let the whole matter alone and 
not legislate on it all, as it would be likely to irritate the natives P---The Kafirs have 
acknowledged us as their rulers, and are willing to bring their cases before our courts. 
It would hardly do now to say that we shall have nothing to do with them. , 

ae Don’t you think it would be well to codify native laws in some form ?—Yes, 
it would. 

2635. Do you think it would be well to engraft changcs upon these native laws ?— 
Yes, such changes as commend themselves to the people, and are such as will promote the 
welfare of the colony. 

2636. Do you think it desirable to make any changes ?---Yes, such as are calcu- 
lated to improve the condition of the natives, without being of too sweeping a character. 
One of the greatest sources of trouble, with reference to the Gcalekas, arose from the fact 
that we brought over the people from beyond the Bashee and then left them to them- 
selves. I am not now speaking from hearsay, but from personal observation. I was 
one of the missionaries who went azross the Bashee to interview Kreli, before he was 
allowed to return to the country, and then frequently visited him and his people after- 
wards, and I observed that after ho was brought into his own country he was reinstated 
in the chicftainship, and then left to do as he pleased. One Resident who was there 
told me that he had nothing to do but write passes, and that Kreli was paramount. 
That state of things was not understood by some of the officials in the colony, and the 
result was the war of 1877. If we had exercised some control over the Gcalekas from 
the time of their settlement, we might have been able to check them, but we did not, 
and they thought that they were free to do as they pleased, and settle their own dis- 
putes without our interference. 

2637. Were not the Gaikas controlled ?---They were left very much to themselves 
and their chiefs. I think you would find that intelligent natives would tell you that if 
the law was explained to them and they understood it, they would submit to it. If 
tho native cannot understand the law, he resists it and is suspicious of it. 

2638. To what do you attribute the dissatisfaction with our laws shown by the 
natives in Fingoland, and Emigrant Tembuland ?---I cannot express an opinion about 
those countries. But I think from what I know of the Kafirs that they are suspicious 
of a constant change of rule, of government, and legislation. They feel that their 
position is uncertain, they don’t know when they may be removed from one place to 
aes They do not feel at home, or that Government is interested in them as a 

eople. 

: 2639. Is a Kafir woman allowed to hold property ?---I have only heard of one case 
of a woman holding property, whether marricd or unmarried. Tyali’s wives to this 
day are simply living with their sons, and one of them was a great wife, and the other 
a right-hand wife. ‘The only case I heard of was that of the regent Nonesi in Tam- 
bookieland. There is a singular case in Gaika history. Gaika was an infant when his 
father died, and his mother was chief; so to prevent difficulties of various kinds arising, 
the people got a husband for her, and gave the lobola for him, and they called the 
husband wife, and she wasthe husband, and certain property was set apart for her; but 
even the Kafirs speak of this as a peculiar case. 

2640. Is a woman never capable of inheriting anything ?---Not that I have heard 
of, unless her children are minors. 

2641. If a woman is incapableof possessing property, how can she confer rights upon 
others, and how can she be said to have a claim for maintenance upon her father because 
of the thazi ?---I have said that the idea of maintenance takes no share in the parents’ 
mind when the dowry is considered. 

2642, Would not legislation here to limit the dowry have some effect on the 
natives in Basutoland ?---I do not know anything about Basutoland ; but there must be 
some great difference between the social relations of the people there and the Kafirs, 
because when Mapassa and his people took refuge there in 1857, after the cattle killing, 
he returned in 1864 or 1865, and said he could not live in Basutoland, that he did not 
understand the customs of the Basutos, and that he preferred to come home to his own 
country to die there, even though he lived in poverty. It is remarkable that none of 
those who returned with Mapassa had contracted marriages among the Basuto girls. 

2643. Sir J. D. Barry.] Suppose you fixed a period of five years, within which 
marriages were to be registered, and after which polygamous marriages were to ccase, 
do you think they would register ?---Yes, I think so. 

2644. Don’t you think they would say this is a law to abolish polygamy, let us re- 
sist it at once ?---Not if it were fully explained to them. 
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2645. If ukulobola were connected with monogamy, would you think it a Rev. J. A. Chalmers. 
La ee Sept. 22, 1881 

2646. And the reason you would limit the amount of tho ukulobola is to prevent eee 
polygamy ?--- Yes. 

2647. Suppose you recognized ukulobola, and made a provision that it shall only be 

iven for the first wife, would not that also tend to check polygamy P--- Yes, there might 
a provision of that kind. 

2648. Mr. Rolland.| Do you think the natives would pay a registration fee ?---I 

would have no fee, but would make registration as easy as possible for the Karfirs. 


Graham’s Town, Friday, 23rd September. 


Sir J. D. Barry. 
W. E. Sranrorp, Esq. | KB. 8. Ronptanp, Esq. 
J. Avyurrr, Esq., M.L.A. 


Examination of the Rev. J. A. Chalmers continued. 


2649. Sir J. D. Barry.| Do you know of any system of land tenure which obtains Rev. J. 4. Chalmers. 
among the natives ?---As far as I understand the system it is this, that all land belongs ——- 
to the chief, but there are certain districts allotted to the chief men of the tribe, or to “ePt 25) 1881. 
petty chiefs, and these portions are under their eontrol. Tor instance, when Tyali was 

in life thcre was a certain strip of country near the Gwali, which Soga had charge of. 
As far as I understand the system of land tenure, it is a very simple one. The common 
people get their lands and gardens pointed out to them by the chief councillor of the 
district. ‘The Kafirs were not an agricultural people at all, and it is only lately, within 
the last twenty years, that they have become an agricultural people, and that they have 
maintained themselves by their gardens. In my boyhood, in the whole of Gwali district, 
with the exception of the mission and Christian people’s gardens, and a few acres cul- 
tivated by old Soga, the councillor, there were no heathen Keafirs who had gardens down 
in the valley. The natives cultivated small plots along the slopes of the mountain, and 
hoed up very small pieces of land. They lived chiefly on milk. The cattle graze in 
common, and there were certain “vee kraals’’ where the cattle were kept at certain 
seasons of the year. But sometimes one man’s cattle grazed on a certain ridge, and 
that was known as his grazing ground. 

2650. Do the chief’s cattle run separately ’---They are distributed among all his 
people. IfSandili, for example, got the present of a heifcr from any of his people, he 
might not take it away, but simply give instructions that it was to remain at the kraal 
of the giver, and it would be known to every onc as the chief’s cow. 

2651. Does the chief go and beg among his people ?---Yes, it is a very common 

ractice. 
2652. Were the cattle which remaincd at the chief’s kraal allowed to herd with 
the common cattle ?---'That is a matter pret’ nich left to the herds, and no particular 
place was assignedthem, for the chief’sc:itle can graze anywhere, and disputes arise only 
when herbage is scarce. 

2653. Had every man a right to claim a gamlen plot ?--- Yes, everyone. 

2654. If a headman refuses to give a plot of ground to o man, can the latter 
appeal to the chief ?---Yes. Of course, land disputes have arisen, and to my knowledge 
since these tribes have been taken over by the Inglish Government, the headman or 
chief gave decisions on the case as it was brought before them. 

2655. If a man had a piece of ground allotted to him, could he be removed by the 
headman without his consent ?---The chief could remove him. I have known a case in 
which Sandili removed a man who was very unwilling to be removed. It is an old 
Kafir custom that a chief can go and take possession of a councillor’s kraal, or the kraal 
of any man, and drive his own cattle into it. 

2656. It is a perfectly arbitrary act of the chief ?---Yes, 

2657. Is there no trial ?---No, but the man would get warning that the chief was 


coming. 

2658. Had the man done anything to justify the act of Sandili?---No, but tho 
part of the country where this man had settled was very productive, and good for 
cattle. 


2659. Is the system you have mentioned the only system of land tenure ?---As far 
as I know it is. . 
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2660. Has there been no system grafted upon that by us, or by natives who have 
come in contact with us ?---There is only a grant to mission stations and individual 
grants to chiefs. 

2661. What is the nature of the grants to mission stations ?---A certain piece of 
land is granted to each denomination carrying on mission work. For example, the 
United Presbyterian Church had three grants in the Gaika district, of about six hun- 
dred acres each. The one was at Thomas River, the second at Umaqwah, and the third 
at Lujilo. These were surveyed and titles given to the missions. 

2662. Had the missions absolute property in the land ?---In the title-deed it says 
the land is ted for mission purposes. 

2663. Has the land been held for these purposes up to the present time ?---The 
mission at Lujilo is unoccupied, in consequence of the removal of the Gaikas; Thomas 
River is occupied by a native evangelist, no European missionaries being there; while 
the Umqwali is occupied by a resident missionary. 

2664. Have you the right to claim the ones unoccupied P---I think we would, or 
else we would have tho right to exchange it. 

2665. Do you think you would have the right to sell it without consulting 
Government P---[ think not. I should not like to commit the ministers of my own 
denomination by giving a decided answer on this point. 

2666. What was the cause of Lujilo being deserted ?---When the war broke out, 
Umgqwali was pointed out as the centre of loyalty, and the people were ordered to 
rally there, and they all collected together there. Since then the Gaikas have been 
sent across the Kei; and there is some little difficulty about occupying this station, 
because there is no population of any number immediately around it. t we were 
aiming at was to get a native location round this place. There is a reserve round 
Henderson at the Thomas River, which has not been sold, and is unoccupied, and we 
hope Government may be pleased to grant the reserve adjoining it as a native location 
so that we may carry on the mission work among the farming population and the 
natives who might be located in that district. 

2667. How much land do you occupy ?---At Thomas River we have little more 
than six hundred acres, and the same extent at the other missions, though Umgawali 
may be less. 

e 2668. Do you give the land out to the natives P---At Henderson the whole of the 
arable land was cultivated by natives. They were located on the mission lands, and 
had the use of the arable land. I am speaking now ofthe system with reference to 
the grant made to us for mission purposes. 

2669. Did you select these allotments ?---My principle was this: after the land 
was surveyed and the present Auditor-General had pointed out the terms on which the 

eople were to occupy the land within the mission allotment, I saw that I would be 
cept continually settling land disputes unless I adopted some plan, and I told the 
Christian native men that they were to divide all the arable land according to the 
number of families located there, and that they were to settle all land disputes of any 
kind, such as trespass, alloting ground for widows, &c. 

2670. Did you act upon that system P---Yes, up to the time of my leaving. 

2671. Was it satisfactory ?--- Yes. 

2672. Did disputes arise P--- Yes, disputes arose from cattle straying into garden 
grounds, about encroachments, and about different allotments, and all were settled 
among the people themselves. 

2673. Do you know of the manner in which they settled these disputes ?---All 
the men of the location met together, and talked over the matter. The arable land 
was in the shape of a horseshoe, and around this were settled between twenty and 
thirty families. 

2674. By what process did they come to a decision P---They usually settled these 
matters by the majority, or according to the opinion of the influential among them. 
They have a way of arriving at a decision by discussing the question and hearing all 
the merits of the case. They ascertain the general opinion without taking ao formal 
vote, and the people assembled are all guided by that opinion. For example, if I were 
a headman, and a case were brought before me, I would hear the discussion, and then 
say to another man, ‘“ What do you say?” He will say what he thinks ought +o be the 
judgment. Ifthe other men approve they will say, ‘“‘ We agree,” and that may be 
accepted as the judgment. It is not done hurriedly. 

2675. If they could not come to a decision ?---They referred to me. 

2676, You say that worked well ?--- Yes, it worked so wellthat I had no trouble 
whatever. 

2677. Has the effect of that system been to give rights of occupation to the men? 
— Yes, those who cultivated a piece of ground had a right to it. The right belonged 
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to the mission not to the missionary, for the title was made out in the name of the Rev. J. A. Chalmers. 
moderator and clerk of Presbytery on behalf of the United Presbyterian Church of nae 
Scotland. Sept. 23, 1881. 
2678. Would not that system tend ultimately to interfere with the right of the 
missionaries to the land ?—-The right cannot be interfered with, for there was a title 
given to the whole. My reason for adopting it was partly to save myself being mixed 
up with lawsuits, and partly to give the men an interest in the land. 
2679. Don’t you think it would be a good thing if Government formed locations 
of that kind and gave the natives the same right of settling their own matters >— Yes, 
but there is one thing that has been a sore point with Christian natives, I mean those 
connected with the Presbyterian Church. Even though Government has allowed 
missions at certain points, yet they are of a very uncertain character, and in time of 
war they are liable to be closed, as in the case of the Thomas River and Lujilo mis- 
sions. The people feel that padre they are settled on mission lands, they are liable 
to be ejected in time of war, even though they have done nothing to warrant it. I 
have known instances where this sort | removal has resulted in the disloyalty of 
people, who otherwise, if left undisturbed, would have continued loyal. 
2680. Was that done with the purpose of protecting the natives, or from a sus- 
picion of their disloyality P—I do not think it was to protect the natives, but rather 
from suspicion. They have been removed in the excitement consequent on war; the 
situation of the people was not considered calmly, and the missionaries were not con- 
sulted. 
2681. Did the system you adopted give the occupier a permanent right to the 
soil —No. 
2682. Do you think it advisable to give men who have qualified themselves by 
good conduct, a right to land ?—I think the best way of gaining the confidence of 
natives would be to settle them on locations properly supervised, such as that of 
Kama’s, but perhaps not so large, where they would not be liable to be removed to 
and fro. The natives would feel that they were living on their own lands and they 
would have more confidence in us. 
2683. Do you think it advisable to give men, who have qualified themselves by 
ood conduct and long occupation, the power of converting their mght of occupation into 
individual title if they wished it P—My only objection to individual title is that the 
man may become insolvent or a drunkard, and so surrender his title. But titles to land 
have been of much value, and saved, as I have been informed, the mission station at 
the Perie, under the Rev. Mr. Ross, of the Free Church, which, it is said, would other- 
wise have been depopulated during the war. The story of that, however, could best be 
told by Mr. Ross himself. It has also been said that it saved the mission station at 
Burns Hill. 
2684. How has it saved them ?—By preventing the native occupants, who were 
suspected during the war, without sufficient evidence, from being ejected from the land. 
2685. What is your reason for objecting to an insolvent having individual title ? 
—Because the land would probably pass into the hands of some speculating European. 
2686. Would not that difficulty be met if a condition were made that an leant 
forfeits his right to the land ?—Yes, so long as the forfeiture does not give to any 
white man the power of acquiring the land, which should be kept exclusively for the 
benefit of the natives. 
2687. How do you think the rent acquired from lands so occupied should be spent? 
—<A part of it might be used for educational purposes. 
2688. Do you know of any cases where natives have shown a desire to become 
urchasers of land ?—They were very anxious to purchase land before the war. Oba 
had purchased a farm at the Keiskama, at the junction of the Kat and Chumie. San- 
dili was in search of a farm, but could not come to terms. Fynn collected a sum of 
money amounting to fifteen hundred pounds, which was lodged in one of the local banks 
in King William’s Town by, I believe, the Hon. Mr. Merriman, who was then in office. 
There was a growing desire among the chiefs, as among common men, to purchase 
land. The case of Oba, however, I fancy, hasso far checked it. He purchased a farm for 
two thousand pounds cash, for himself personally, but ultimately it turned out that it 
was for the whole tribe. The Government did rayne. its power to prevent the 
sale being effected, Oba, however, defied Government. . Brownlee also used his 
influence to stop the sale, but to no effect. Oba came down to the farm with nearly 
the whole of his people, and within three months there was not a blade of grass on the 
farm. He purchased the adjoining farm, and gave for it a promissory note for a very 
large amount, but he only paid a certain amount of this, and became insolvent. Judg- 
ment was given against him, and he forfeited the land, while the other farm was taken 
in execution. In consequence, the people are not so anxious to buy, as they say they 
contributed to a purchase which did not benefit them. 


Rev. J. A. Chalmers. 
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2689. If the natives were informed that they could buy on their own behalf, with- 
out reference to the tribe, would they be inclined to acquire land ?—Yes, I think they 
would eagerly buy. Go, one of Mr. Brownlee’s men, a polygamist, has purchased land 
for himself. If Iam not misinformed, years ago he surrendered ‘1imself as a notorious 
thief to Mr. Brownlee, and, very smart man, was made a “ sheriff,” and he rose in his 
position and acquired property. When he was up in Kafirland he had a large flock of 

eese, which he used to pluck and sell the feathers. He had sheep, wagons, and 
nally developed into a land owner. He used to have somewhere about eight wives. 

2690. On the whole you would commend the purchase of land by natives P—Yes. 

2691. Mr. Stanford.| With regard to individual land tenure, do you think it 
should be granted to natives, including those who are still heathen, and without their 
coming forward to ask for these titles?—-I do not see how the heathen natives will 
quietly submit to the laws and enactments passed, unless you give them some personal 
interest in the land. 

2692. Do you not think it would be giving them a sufficient interest in the land, 
supposing the locations were granted to them in trust and inalienable—Yes, if that 
could be done, it would be the best method that could be adopted. 

2693. Would you prefer that system to individual title where it could be adopted? 
—Yes. 

269+. In whose name was the title for the whole of the arable land at the Thomas 
River station held P—In that of two officers of the Presbyterian Church. 

- 2695. Were the plots held by the natives surveyed ?—No. 

2696. You say the system there answered well ?—Yes, as far as I was concerned. 

2697. Did the natives turn their attention to agriculture ?—Yes, I encouragel 
them to cultivate forage, mealies, beans and peas. Our great difficulty arose from the 
want of water. We were taking out a water-furrow, and had gone a good length with 
it, but it ran through the lands of our heathen neighbours, and we applied to Govern- 
ment to be allowed the water-rights through these lands, but this was not considered 
advisable to grant. We had no land disputes, we lived peaceably with our neighbours. 

2698. Was there sufficient grazing ground for the cattle ?—Yes, but not on the 
mission grant; our cattle grazed with those of our heathen friends on the surrounding 
hills. 

2699. If men are selected from the locations to form a sort of government body. 
would you fix on wealth as a qualification ?—No, because there are many poor men 
who are men of character. For example, at Thomas River there was an old heathen 
named Sonku, who was a poor man, but if his chief wished to get the best advice Sonku 
was always sent for, because he was known to be a man of great common sense. Ever 
my best advisers in the mission field among the natives were poor men. Then one of 
the richest men in the Gaika tribe was never admitted into the Council, because he was 
not a man of any solidity of character, and he is only one instance out of many. 


Hon. George Wood, M.L,C., residing in Graham’s Town, called in and examined. 


2700. Sir J. D. Barry.| How long have you been in the colony ?—I came in 
1820, and have been living most of my time -n Graham’s Town. In my younger days 
I lived a good deal in Kafirland, and travelled through the country as far as Griqua- 
town and the Bashee. 

2701. Have you come in contact with the natives, and observed their customs ?— 
Yes, especially among the Kafirs. 

2702. Can you state what special knowledge you have of the natives ?—Having 
been a favourite with most of the chiefs, and especially so with Hintza, I had many 
opportunities of attending native mectings, as an as their debates, and of seeing their 
marriages and festivities. 

2703. Can you describe their proceedings at any trial you may have witnesssed ’ 
—Their lawsuits are conducted quite as decorously as any I have seen in our courts. 
Disturbances are not tolerated. If an individual seeks for redress he goes to the Great 
Place to complain and ask for juctice, and a day is fixed for the court to assemble. The 
chief with the councillors, in one case I saw, sat in a circle, the plaintiff being in a con- 
spicuous place outside the kraal, and the defendant about ten yards from him. At the 
entrance to the kraal a man was stationed to put questions from the court to either party, 
and to hear what they had to say, and pass on the reply to the court. Thoy spared no 
time and were rigid in the interpretation. After the case had been heard, pro and con, 
the court decided upon its menits. 

2704, Was there any form in the nature of an oath ?—It was a part of the duty 
of the man stationed between the parties to the suit and the court to warn the former 
to take care about what they were saying, and if either of them made false statements 
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he would be reprimanded by the chief. The councillors suggested to the chief any Hon.@. Wood,M.L.C. 
points they thought necessary to be brought forth. ae 

2795. Do you know of any case where no decision was come to because of a dis- 
agreement among the councillors?—That I never witnessed. I should think the 
opinion of the majority would be decisive. 

2706. Did the councillors act as a sort of jury P—Quite s0, or as legal advisers. 

2707. Do you think we could adopt that system in its entirety in the colony P—I 
do not think so, because it is somewhat antagonistic to civilization. 

2708. Would it not be to some advantage to institute among the natives in the 
colony a court such as you have described ?—In some instances it certainly would be an 
advantage, as in cases of theft. or instance, in the case of sheep or cattle-stealing, 
by the native law, if a man lost a beast and traced its spoor up to some kraal, he would 
go to the people of that kraal and claim the stolen animal. If they did not produce it, 
the owner could demand a trial. 

2709. That isthe principle of mutual responsibility 9—Yes. You see every kraal in 
Kafirland had a headman, con the chief could call to account. A tribe of Kafirs is 
0 located about the Great Place, that in case of emergency the people can be collected 
torether almost as quickly as if they had been summoned by wire. By that means the chief 
hasa power within a power, and the people have become so accustomed to it that they like 
it, and the system works well. To deprive them of it is to do them an injury without 
their understanding the reason for whichit was done. But if I wanted to find cause to 
approve of the Government of to-day, I would point to such men as Capt. Blyth, the 
Rev. Dr. Stewart, and Mr. Charles Brownlee. Capt. Blyth is a model man in man- 
aging the natives, in getting them to get rid of their bad customs. The Fingoes listen 
to him as to a father, and he has got them to become cultivators and industrious. In 
matters of serious import the people will swear by him; the greatest oath a Kafir can 
take being by the name of his chief. He has introduced certain institutions among 
the Fingoes which work well. 

2710. Is there any form of swearing by the chief when witnesses are called P— 
They say to a man, is that statement true, and he says, “ Yes, true in the name of the 
chief.” They do not believe it possible to make a chief, he must be born to the station, 
and they compare him to a mountain, according to his power, to a small or a great 
mountain, and the mountain can only be destroyed by violence. Suppose a case oc- 
curred where it was necessary to bring the name of the chief prominently forward, they 
would address him as “ mountain great,’ and may goon to tell how this mountain 
emanated. 

2711. Has Capt. Blyth acquired for himself among the natives the position of 
chief 9—In some senses perhaps ne is more than a chief. A chief has a right to take 
from his people; he may not take it by force, but he asks for it, and it cannot be denied 
him, whereas Capt. Blyth would ask nothing of the people, but will encourage them 
in their prosperity. The Fingoes, however, are a more degraded people than the Kafirs, 
they have been in a condition of servitude or slavery, which always has a deleterious 
effect upon the character of men. 

2712. Speaking of the natives within the colony, do you think that the native 
mode of trial by councillors could be introduced among them ?—If you had intelligent 
natives connected with Europeans to hear Kafir cases, you might do a great deal to- 
wards removing the feeling the natives have, that you wish to deprive them of their 
customs. 

2713. Would you asssimilate with magistrates in the colony, where native cases 
are concerned, a jury selected from among the natives ?—You must do that or you will 
have something worse. If you had a native jury, with Huropean presidents, it would 
be simple justice to natives. 

2714. How would you select these native jurymen ?—Suppose a tribe had no chief, 
as with the Gaikas, you would have no difficulty in selecting men, as there are many 
among them of great respectability. I would say to 2 magistrate you shall summon a 
native jury to try that case, and that native jury shall be selected from men of probity 
and responsibility. . . 

2715. How would you get at the best men ?—He would be a bad magistrate who 
did not know the chief men under his charge. Then again, if a native were worth 
twenty pounds, whether in stock or in money, I would give him a right to sit asa 
juryman. If a man is married, earned twenty pounds, and is an industrious man, he 
should be encouraged, and I would give him a right to sit on a jury, provided he had 
not disqualified himself by committing a crime. 

2716. Do you think that system would work out of the colony, in the Transkei 
for instance P---I have no doubt of it. 1 believe if the system wero adopted in the 
colony, and were fairly and properly worked, it would extend to the Kafirs in the 
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Transkei without much difficulty. It would create a desire among the natives outside 
the colony to have the same advantages among themselves. In the court-house there 
are generally more native hearers than there are whites, and nothing happens there that 
is not communicated to the natives throughout the country, and, as a ale they get the 
news quicker than do the Europeans. 

2717. Would you encourage circuit courts to go among the natives?---I would 
begin to try the experiment in the colony, and in Captain Blyth’s country. 

2718. Would you have these native juries decide on serious cases, such as those of 
murder P—Yes, I would. 

2719. In that case would you have a judge sitting in the court ?--It would be 
advantageous, because they have learnt that a judge is learned and independent, and 
would clearly place the case before a jury. It would create this feeling in the minds of 
the natives “ Go there and youareright.’”’ There are, for instance, certain attornies in 
whom they place the utmost reliance, because they have found them to be reliable. 

2720. You think the natives would understand the system of employing respectable 
agents, and would fall in with that system ?---I have no doubt about it, and could be ex- 
tended to any place where you have such men as Captain Blyth, Dr. Stewart, and 
Colonel Griffiths. 

2721. Do you say they are attached to their laws and customs ?— Yes. 

2722. Do you think it would be a good thing to collect the best of their laws in 
one volume, and put them in the form of a code, with illustrations of what the law 
means ?---I think so; you must sélect your information from various sources, and strike 
out the abuses. 

2723. Are there abuses in the laws themselve, or do they arise in the application of 
the laws ?—I think they arise from the application of them. The whole of Kafirland 
is in a disturbed state owing to the mis-government of our Government. The trouble 
we now have, if my information is worth a straw, arises out of the simple fact of the 
wrong administration of government since 1818. When Lord Charles Somerset was 
Governor, he most unadvisedly made a treaty with Gaika, a minor chief, subject to the 
control of Ndhlambe. The Government made Gaika their means of communication, and 
sent their laws through him to be carried out. From that resulted the war, when the 
prophet Linx or Makanna was the leader of the people. The minds of the chiefs were 
prejudiced against the English from that day. So strong was the feeling of the chiefs 
that Gaika had been selected, that they have never forgotten the mistake of the Gover- 
nor. The next thing was the interference of some of the missionaries. There were 
men sent in to Kafirland and other parts totally unfit to be missionaries, and were more 

olitical than religious. If we only look to their influence on one people, the Hottentots, 
in their political capacity, we will witness an example of the destruction they have 
caused. 

2724. Would you recommend anything like the encouragement of the power of 
native chiefs ?—No, but in the case of a chick like Kama, Twould not cee him of 
his chieftainship. | 

2725. Are there any native laws you would strike out as being improper ?---That isa 
difficulty. If we take, for instance, the law of marriage, with its practice of giving 
dowry for a wife, the man buys the woman, though he does not say so, and if he died, 
the woman could not marry in that tribe, and if she remained there would become a 
lost woman. She could, however, go to her father’s kraal. 

2726. And claim maintenance ?---That they will give her by instinct, and that is a 
circumstance you could not better. 


2727. Do you think ukulobola should be abolished ?---Not by law. I think it 
will abolish itself under the influence of a growing Chistianity. 

2728. Suppose questions arose out of this custom, would you allow the the law to 
interfere ?--- Yes, that would be a benefit. 


2729. Mr. W. E. Stanford.| At the time you were moving among these people, 
and had opportunities of seeing their proceedings, did you come to the conclusion 
that justice was done ?---As a rule, I think so. The proceedings most frequently arose 
out of charges of witchcraft made by witch doctors. 


2730. Do you think that if we could get rid of the witch doctors, and make the 
power of the chief subservient to that of the magistrate, we may adopt their laws and 
customs so far as they accord with humanity ?---I think so; and would decidedly abolish 
the witch doctors in toto. At the Buffalo, when Mr. Brownlee was stationed there, a 
woman was smelt out, her back was cruelly burnt, she was covered with ants, and 
destroyed by some Gaikas. : 

2731, At the time you were among the people, how were they distributed ?--- 
Every chief had people within a certain area. 


MINUTES OF EVIDENCE. 161 


2732. Was Ndhlembe living at the Olifants Hoek, near Alexandria ?—No ; Hon.@, Wood, M.LC, 
you are alluding to a time before the Kafirs were driven out of the Zuurberg and Sun- get 93 13-1 
day’s. river, when the father of Captain Stockenstrom was killed. At the time I speak of, 
Eno had his centre near Breakfast Vlei, Pato had his place not far from King William’s 
Town, and Botman had his place not far from the Chumie. This must have been in 
1826, 

2733. Was Hintza recognized as the paramount chief ?—Always, as long as he 
lived.. He, ‘was a marvellously clever man, the greatest black man I ever knew; and it 
was, In my opinion, a loss to the country when he was destroyed. Since that, the 
whole of Kafitland has. grievously deteriorated. The moment our Government altered 
the laws aad customs, they introduced misery and wretchedness by introducing’ fire- 
water, guns, and venereal disease. I am of opinion you cannot civilise Kafirs while you 
allow trade in guns and strong drink. I do not believe there are as many Kafirs living 
as there were forty years ago, and they are not half so healthy. 

2734. Would you recommend that no brandy should be sold, as far as you could 
prevent it?—You could prevent it. Government might prevent the sale of brandy to 
natives. You might say that will interfere with the revenue. I. do not think so. 
Suppose a lange duty. were fixed on the importation of brandy, it would become so dear 
that peaple would not want it, and the supply would cease. With reference to guns, I 
know there is a difference of opinion about that, and I am half inclined to say Yet the 
natives have their , they are perfectly useless unless they have ammunitivn ; 
anal if. Govavanent baathe magnopaly of the gunpowder trade, you have it in your own 
hands. ‘Thea¢are the three great evils which prevent the spread of civilisation in Kafir- 
land. J have trayelled from Graham’s Town to the Bashee when trading, and I never 
met with molestation. Then, men were sober. It is true they had their beer-drinking 
parties, but they: were held in certain parts, and you could avoid them. Now brandy- 
drinking is common, and its evil effects are widely felt. Drink was the destruction of 
a deel ala the women.drank, and the issue fell off. The same thing is occurring in 

afirland. 

2735.._Were the people in those.days comparatively moral ?—DPolygamy is one of 
the greatest inducements to immorality you could well imagine. 

2736, Gan you say if the Fingoes have increased to any extent since they came 
into the country ?—They have inereased. When I first knew them they were on the 
other side of the Bashee, where Hintza kept them as his body guard, in case the people 
tried:to do. mischief. He provided them with a few goats, and they were settled on 
the- hills near Butterworth, where the country was well watered. 

2737. Were the Fingoes well or badly treated by Hintza P—Hintza took care of 
them for political purposes; he depended on them in case of need. 

2738. Mr. J. Aylff.] Were you acquainted with the Tembu people at all ?—A 
little. Dut there is another point you will perhaps allow me to mention. If you can 

t the Kafirs to do away with stock and turn their attention to cultivation, such as I 
Gahave Captain Blyth is aiming at, you would be doing an immense good. The 
Pondos were at one time possessed of large herds of cattle, and Chaka, and other clrefs 
were always making raids into their country, and cleaned the country out. The Pondos 
then turned their attention to cultivation, and many of them became possessed of a great 
deal of property. They were the greatest allies the Government had. But since then 
other changes, eee taken place, and the people have deteriorated, in consequence of the 
introduction among them of guns, ammunition, and brandy. 

2139. Were.there any officers employed to carry out the chief’s judgment ?— 
There are certain officers living at the great place, whose duty it is to execute any 
sentence the chief, may utter. If a fine is imposed, they will collect it; if it is a matter 
of life and death, the culprit would be taken away and put to death at once. ‘There 
are certain officers who would do anything, and are kept for that purpose. 

2740. Do these men have any badge of office >—The only thing approaching to a 
badge of.office was a tiger’s tail fastened to the end of a stick, which the officer would 
qace over the gateway of a kraal, into which cattle, nee the chief, were placed. 

Vhile that sign was there, nothing in the kraal could be touched. You might look on 
that man as a sheriff’s officer. 

2741. Were these sheriffs chosen from the amapakati?—I think t'ley were 
selected by the chief, and the office was hereditary and descended from father to 
B00. 

2742. What was the usual penalty inflicted P—It depended on circumstances, 
Generally speaking, a fine was imposed. If a man had no property, his relatives, if he 
had any, would pay the fine for him. 

2743. Were the customs similar among all tribes Very much so. So much so, 
that before Gaika died, he gave me a man, and said, this is my brother, he will go 
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Hon.@. Wood,M.L.C. with you as far as you go, and explain things to you. I was going to the Bashee, and 
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the guide accompanied me. 

2744, Mr. W. E. Stanford.| At that time, what were the chief articles of oommerce f 
—Beads, wire, axes, iron, knives, tinder-boxes, and so on. 

2745. What did you receive in return ?---Cattle and ivory. 3 

2746. Was gum given by them in exchange for trader’s articles ?---Not to any 
extent. 

9747. Tobacco ?---No; you do not get tubacco until you get into the Pondo 
country. 

ord, Were the cattle of 4 good kind ?—Some of them were very good. 

2749. What kind of goats did the Kafirs have *—The ordinary goat you see among 
the Dutch farmers. : 

2750. Had the Pondos and Kafirs any horses at that time?---Yes, a good 


“many. 


2751. How did they become possessed of them ?---In some instances théy bought 
them ; in a few instances they purchased them, and in most instances they stole them. 
I{intza had a large stock of horses. Mazeppa Bay was a good horse country: 

2752. Did they possess them before the arrival of the Europeans P---Ng. : 

2753. Could you tell us how Percival met with his death ?---I should hot like to 
sav; J have an impression that he was killed at the Buffalo, but I am not quite sure. 
One of the Europeans on that occasion got up the chimney. a 

2754. Was the Rev. Mr. Thomas killed up in those parts ?---Yes. That was a 
inistake, The natives had entered a kraal, and when he went to stop thet he was 
killed by mistake. I do not think the Kafirs would have killed him had they known 
who he was. : 

2755. Do you know the tribe to which the people who killed him belonged ?— 
They were Depesas’ people. 

2756. Is that the only knowledge you have of a missionary having been killed in 
Kafirland ?---I think so. 

2757. As arule the natives were friendly and hospitable to Europeans P---I think 
xo. The lafirs at that time had great respect for the missionaries. These tmen had 
entered among them with the assurance that they had not come there for political pur- 
poses, but to teach the word of God. And when they conducted themselves as mis- 
sionaries ought to do, their lives were safe. You cannot have better instances of good 
missionarics than the Brownlees and the Kaysers, and the missionaries located near 
Alice; their persons and their families were looked upon as sacred. There was an in- 
stance where the natives stripped the women and children at a mission, and sent them 
naked to Alice, put they did not destroy any of them. 

2758. Sir, J.D. Barry.) With regard to wkidobola, do you have any objection 
{o it as a principle ¥---No; that is fo sav, L object to the sale of a woman, but I do not 
think it would be advisable in the circumstances of the country to abolish ukulobola. 

2759. Suppose a native never married more than one wife, and the man who 
married chose to give the father of the girl number of cattle, would you have any 
objection to that ?---None whatever. I do not think it is injurious when not in conhec- 
tion with polygamy. | 

2760. Do you think that polygamy is bad ?---Yes. 

2761. Do you think it should be put down by direct legislation ?---No. 

2762. By indirect legislation ?--- Yes. . | 

2763. How ¥---By means of civilizing influences. While a native depends upott 
lis flocks, and has time to waste, and while he has enough to keep him in heathendom, 
he will go on, but if he has several wives, they will require money, and if he cannot 
supply their wants out of his flocks, he must set about doing it in another way, and he 
will find his wives to be a burden on him. By this means too, the custom will die 
out. | 7 
2764. Are uot married women found to be a source of wealth among natives ?---I 
donot think so. I would also discourage polygamy by inducing artificial wants, and 
also by the influences of moral and religious teaching. 

2765. Do-you not think it would be well to control polygamy in some way ?---It 
would be most desirable. 

2766. And don’t you think one way would be to get at the number of polygamous 
marriages as compared to the number of of monogamous marriages ?---That would be 
valuable information, but should be done charily. 


2767. In Natal they register native marriages, and fix a limit to ukulobola; 
do you think that could be done among the natives here ?---The two races are not com- 
parable ; I look upon the Kafir as superior tu the Natal native, 
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2768. Don’t you think that if the maximum of the dowry were fixed, it would be Hon.@. Wood, M.L.C. 
a means of enabling the poorer men to enter the marriage market with the rich ?---T  ga¢, 93, 1881. 
would recommend that the custom be left to work its own cure. 

2769. Mr. W. E. Stanford.] With regard to the labour of missionaries among the 
natives, are you not prepared to admit that much of the advancement and improvement of 
the natives is due to the labours of such men as Shaw, Ayliff, Brownlee, Govan, and Cal- 
loway ?---I believe you could not bave had a better set of men than those, men whose 
names will live in the memory of colonists. I will go another step, and say, that if you 
had had men of that stamp in Kafirland, there would have been no war. That is borne 
out by evidence in the case of Mr. Shaw, whose influence prevented an outbreak. Mr. 
Jenkins, in Pondoland, had also used his influence for peace. Dr. Stewart is also doing 
a great work; and if men of that character were sent among the Kafirs, they would 

p the Kafir character and do incalculable good. __ 

2770. Do you know anything of native tenure of land?---They hold the land 
under their chiefs. If you look at their history, you will see that the chief has por- 
tioned out tracts of the country to the councillors, who hold the land subject to the 
chief. This works well, but if you cut up the land into small erven, [ think it will do 

evil. We tried the experiment here, and it was perfectly useless, for the natives 
could not live on the erven, they were too small. If these erven were attached to a 
commo ; such as was the case in 1820, when the settlers came out, it would be 
“better. At Maqomo’s settlement, near Alice, the natives had their garden ground kept 
especially for cultivation, and their grhzing land. If you could adopt a system of that 
sort for the people, I think it would be good. 3 | 

2771. Did I understand you to say that the settlers had erven with commonage 
attached ?--- Yes, as you will see at Bathurst. | 

2772. Did the experiment answer with them ?---They made their money on these 
settlements.. Then, at the Moravian Mission, Shiloh, the natives have cultivated 
enormous tracts of country. They have been successful at Healdtown, which is well 
-worth going to see for the large tracts of land.under cultivation. - : 

2773, Would you allow natives to sell land to which they had been given titles ?--- 


o. , , | 

2774. If you gave the natives a right to ocoupation, do you think we would have 
sufficient land ‘for the purpose ?---Yes. I would, perhaps, find out how many acres a 
man with a family, and, say, ten cows, would require, and then, having found out what 
one family required, I could'say how much land would be needed by twenty 
families. : | 

2775. Would you make them pay ?---They might pay a moderate rent to Govern- 
‘ment, and if they. oecupied the land, and paid rent for it for a certain number of years, 
T would grve them a grant. 

2776. Would you place anyone in control of a location of this kind ?---I would have 

a superintendent. . | 
2777. Do you think we could introduce a form of municipal government among 
the natives in these location ?---I do not think so. A few fniles beyond this town is 
Keeton’s farm, and he gives a large portion of his farm to natives, who give him in re- 
turn so many days labour. If Keeton can do it, and make it pay, it is evident that 
other natives would settle down to cultivation if they had opportunities. 

2778. What was the extent of the erven given for the Bathurst settlement ?--- 
I think they averaged two and three acres. 

2779. And they had grazing land attached ?---Yes, without grazing land the 
erven would have been of no use. 

2730. Was their money acquired by trade ?---I think a great deal of wealth was 

uired by agriculture, while others again grew rich in trading with the natives. I 

am told that one native in King William’s ‘Town, keeps a bank account, and the late 
Rev. Mr. Ayliff often held money in trust for Fingoes who wished tosave. ‘These men 
were dispersed, and years afterwards, happening to meet Mr. Ayliff, they asked him for 
the money, and. on receiving that, asked for the “ calves.”” I quote this to show that they 
know the use of money. I believe there is a great deal of money among them, and 
large amounts have been deposited in savings’ banks: | 


The Rev. W. H. Turpin called in and examined. 


2781. Sir J. D. Barry.| What are you Mr. Turpin ?—I.am a Church Missonary Rev. WIL. Dirpon, 
at St. Phil ’g Mission, Grsbont’s Town, and have been a missionary since 1857. I 
lived at St. Mark’s Mission for three years, and then I came to Graham’s Town. 
" ° 9782. Did you come iv contact with the natives at St. Marks ?—Yes. - 
2783. You are now a missionary in the location here P—Yes. 
w 2 
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2784. Do the natives practise their customs there ?— Yea, partly, such as ukulo- 


la. 

2785. What do you consider “ukulobola” to be P—A perfect sale of the girl in its 
purest state. 

2786. We have been told that tkasi is not taken by the father alone, but is 
distributed ?—My experience tells me that it is taken by the father alone, and it goes 
to the house from which the girl was taken, to form part of the inheritanee of ihe 
children of that house. 

2787. Does it not create an obligation on the part of the father to support the girl 
in case she is abandoned hy the husband ?—I donot beheve that enters mto the eus- 
tom. If the girl is abandoned by her husband the cattle are not returned, but if there 
is no cause for the woman to leave her husband the cattle would be given back to 
him. 

2788. If the husband. dies in poverty, is there no obligation on the part of the 
father to support the girl ?—The woman in that case would:go back to her father, and 
become his property again, when he could sell her again if he liked. Supposing under 
those conditions she were married a second time, the cattle paid would goto the children 
by her first marriage. In some instances ékasi is retained as payment for ill-usage of 
the girl by the husband. 

2789. Is ikazi paid originally for the loss of the girl’s serviees by the parents ?— 
The loss of service is never mentioned. If there is no ukulobola the women consider 
their marriage to be incomplete, and they taunt their husbands. The women like the 
custom. I object to the custom, because it improverishes the. men, and creates theft, 
and perpetuates a heathen custom. Moreover, the husband leoks upon the woman he 
has paid tkazi for as a servant, and in a servile state. 

2790. Do you know cases of theft in connection with this custom ?—I cannot 
mention a case, still the men must have the cattle to give for the women. There are 
many cases of theft. 

2791. Is it a custom to which they are very much attached ?—It is; and is prac- 
tised among the Christian natives. 

2792. Does your church discountenance ukulobola?—Yes. If I may be allowed 
I should like to give the following minute from the rule of our Missionary' Conference : 
---10 The practice called by the Kafirs “ Ukulobola,’”’ being a custom which leads 
to social evils, i ae be discouraged by a Christian Missionary, and should’ receive 
no sanction from him even when exercised amongst heathens. This practice being also 
likely to affect most seriously the welfare of females educated in the mission schools, 
every available means should be used to maintain the right of native girls to the same 
personal liberty and security as is afforded by the law: to other’ subjects of her Majesty, 
and particularly to protection against being sold into unions not recognised as marriage 
by the laws of Christian nations. In 1861, His Excellency the Governor of the Cape 
Colony addressed a circular to the Special Magistrates of all the Kafir tribes, requesting 
them to use all their influence in discouraging Kafir practices of an objectionable cha- 
racter.---Conference, 1862.”” In any case where I think it is likely to take place, and I am 
asked to interfere, I forbid the parents Dernig anything for the girl. If they do it 
in opposition to my order, and it is reported me, I turn them out of the church. _It is 
however practised secretly, and in many instances money is given instead of cattle. 
The custom is so strong, and the native public opinion is so strong in its favour, that 
they will practise it when they can. 

2793. If they carry on the custom in spite ef your prohibition, does it not lead to 
hypocrisy ?---It may have that effect, but we cannot recognize their paymg money for 
their wives. It also degrades the woman, and if you take away every restriction, the 
custom will be carried on to a greater extent. e hope by our prohibition to put it 
down eventually. I have very great hopes that all Christians will give it up, and I 
have known cases where men have taken out a marriage licence becanse they would 
not pay thasi, in opposition to the mothers of the girls. As a rule I leave church 
seal pe to work itself out, for it does not do much good to ex-communicate these 

e. 
pe 2794. Have you heard of Act 18 of 1864, by which native customs are‘ ized in 
cases of intestacy ?---Yes, and I think it is a bad law, for though the distribution of 
property according to native custom is best for the natives, yet I do not like a law 
which gives them alternatives which are not admitted among Europeans. 


2795. Would you have the law repealed ?---Yes, because the natives do without 
it, and settle disputes among themselves according to their own law and custom. 

2796, Do you recognize polygamy in any sort of form in your church P--- 
No. 
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2797. If 2 man joined the church who was polygamist and had several wives, Rev. ¥- A. Turpin. 


what would be done in his case P---He would have to choose one of them, and send the 
others back to their friends. 

2798. Then in your opinion both polygamy and ukulobola are evile?—Yes. 

2799. Would:you legislate to punish ile parties guilty of them ?---No, because [ 
think the advance of Christianity and civilization are Froth tending to do away with 
those very customs. In course of time they will die out. 

2800. Is there anything to show that polygamy is decreasing f—Yes, among com- 
munities where missionaries are working. 

2801. Can you refer to any statistics to show the decrease P—No, but the Kafirs 
themselves will tell you that it has been decreasing since civilization and missionary 
labour has gone among them. 

2802. Do you of your personal knowledge know any cases of witchcraft P—No, 
bat I would legislate against witchcraft, and punish the witch doctors ar those who 
aid them in their practices. 

2803. Mr. J. Ayliff.] Would you put the practice of “ukulobola” on the same 
footing as that of polygamy ?—No, I should not. 

2804, As“ukulobola’ by general consent is admitted to be vary prevalent, would you 
recommend Government to make a law for its prompt repression ?—I would rather do 
that than have Government legalize the custom. 

2805. But don’t you think a strong repressive law would cause considerable 
excitement among the natives ?—It might do 90, and one reason why I would be 
rather backward to recommend a repressive law would be this: that a great incentive 
to the purity of-the girls among Kafirs is “ ukulobola.”’ But: as we introduce 
Christianity: and ialieation among them, the purity will arise from some other cause 
than ukulobola, and a higher principle than that. | 

2806. Are you opposed to courts of justice giving to this custom any sort of 
ai Moy such for mstance as to recagnize it as an immoral contract P—By that you 
would be legalizing the custom. Where the heathen can mansge themselves, it is 
better to let them do so. 

2807. Would you oppose any sort of legislation having for its object to bring such 
evils as there may be in ukulobola under-eontrol P—I would rather hail legislation 
of that sort. 

2808. Would you approve of such legislation even if it gave a temporary recogni- 
tion to the system of ukulobola ?—If its ultimate object was the suppression of all 
heathenism, I would approve of such legislation. | 

2809. Directing your attention to the natives in the Transkei and their condition, 
would you recommend that colonial laws ptre'ard simple should be put into operation 
among them P—wNo. | | 

2810. While you were in Kafirland was the native procedure in criminal cases 
brought to your notice P--- Yes. 7 | 

2811. Did you find that what in your opinion is a crime was by the natives: re- 

ed as a crime P--- Yes. 

2812. Seeing that, would it not be safe for Government to try and outline such a 
code of criminal law as they may desire P---I think so. 

2813. Are not the natives conservative and wedded to their traditions P--- Yes. 

2814. Therefore it would be well not to attempt anything like a revolution of their 
laws ?---Yes, you would need to be careful. 

2815. Now keeping in view what you have just said, would you consider that: our 
Colonial Government would be very blameworthy, if they gave some sort of recogni- 
tion to polygamy ?—I cannot see how a civilized Government could recognize polygamy 
in its code of laws. Im the Government of heathen natives they may recognize: paly- 
gamy, but I believe it would clash very mueh with all missionary societies. 

2816. epaee apy Se your view you would like the laws of Government to agree as 
far as possible with the regulations of a mission station ?---I would like them: to: be 
consistent with Christianity. Ifthe law recognizes polygamy, natives may go to the 
missionaries and ask them to marry them to two, or three, or four wives. 

2817. Sir J. D. Barry.| Have you paid: some attention to the law of: inheritance 
aceording to: Kafir law ?--- Yes. 

2818. Have instances come to your notice which show that there are sonie evils in 
the law of inheritance ?---No. | 

2819, Mr. Roltand.] Don’t you think that ukulobola keeps married’ women and 
girls in a state of subjection to their male relatives ?--- Yes. 


2820. Sir J. D. Barry.| Do you recommend for the natives individual land 
tenure ?---No. | 
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~ 2821. In no form ?—I would not say in no form, but I would recommend a grant 
of land en bloc, placed in the hands of trustees, and with graying ground attached. 

2822. Would you give men who had occupied the land for a certain time, titles to 
the land ?—Yes. | 

2823. Would you make them pay rent while in occupation P—Yes, and after a 
certain period of occupation they could receive their titles. 

2824. Mr. J. Ayliff.] Do you think that natives attach any value to individual land 
tenure P—None whatever in the Transkei, and not very much here. 

2825. Do you think it would be wise to adopt any sort of law which would coerce 
them into taking up individual tenure?---No. If you can give them a large block 
grant they would value it very much more, for they could then place themselves where 
they liked and have their own gardens. 

2826. Mr. Rolland.| T£ the land was held in trust as you suggest, what security 
would the native occupiers have that they would not he disturbed ¥---I would let them 
hold co-titles themselves as security. | : 

2827. Sir J. D. Barry.| Is there any germ in the native customs of local self- 
government ?---A strong one.  —— | : 

2828. In what form ?---In governing themselves under their chiefs and their 
councillors. | ; 

2829. Can you suggest any means by which that priticiple of local self-govern- 


‘ment could be given effect to in any form among them 2%---It may be done 


in the absence of chiefs by the councillors meeting with the magistrate to arrange 
matters. 

2830. In places where the chiefs have lost their power, do you think that if the 
people were summoned together once a year, and if the magistrate were to tell them to 
select six men to form rules and regulations for their local government, that the system 
would be acceptable to them ?—Yes, I think so. : . 

2831. Do you think those six natives could manage the location ?—Yee, if they 
selected men of authority. : 


Fort Peddie, Tuesday, 27th September, 1881, 


Sir, J. D. Barry (President). o 
W. E. Sranrorp, Esq. BK. 8. Ror.ann, Esq. 


The following Fingo headmen were in attendance and’ under examination :— 
Kaulela, Pahla, John Jonkweni, Liana Jonktweni, Barby Tonkiweni, John Nowekazi, 
Nyaniso, David Matomela, Umrekelhirane, and Benjamin Tembu, 


Kaulela first examined (Mr. Stanford interpreting). 


2832. Sir J. D. Barry.| You are one of the signatories to the treaty entered into 
by Sir Peregrine Maitland and the Fingo chiefs at Fort Peddie in 1845 ?—Yes. Of the 
original signatories, Pahla and myself are here. Mabanthla has left the district. The 
others are dead, but some of their sons are here. 

2833. Did you come out from Kafirland with the Fingoes in 1835, when Sir Ben- 


* jamin Durban was (fovernor ?—Yes. Pahla, Jonkweni, and I. Wecame from over 
J 


the Kei, at the time of Hintza’s death. We were then placed on the Gwanga. 

2834. Why did you come out of Kafirland ?—Some, who were Christians, followed 
the Rev. Mr. Ayliff; and others, who were heathen, followed afterwards. An arrange- 
ment was made between the chiefs who were over the Fingoes at that time and the 
officer commanding the troops. Our people complained of the treatment they received 
from the Kafirs. Our girls were forcibly taken from us. We had then only petty 
chiefs, for our great chiefs were gone. It happened in this way: Chaka, the Zulu king, 
attacked Matuwane and scattered his people. Matuwane, with the remnants of his 
tribe, the ageic Merrd attacked our tribe, the Amazizi, who were then living on the 
Tugela. We submitted to his authority and we followed him. We marched with 
him until we came to Mbolompo, at the sources of. the Umtata, where he was attacked 
by the. British troops nnd defeated. We then got into Tembuland, and from there 
into Hintza’s country. Matuwane himself returned to Natal, ‘and twas afterwards 
killed by Chaka or Dingaan. " 
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Pohla: After the first attack on Matuwane, we fell upon some Basutos and de- Aaulela aud Fingocs 
feated them, and then Matuwane fell upon us. We then marched with him through ae 
Basutoland; Moshesh shut himself up in his mountain, not daring to stop us. We Sept. 27, 183]. 
crossed. the Orange River and the Drakensberg, and came down by the mountains at 
‘the sources of the Umtata. There we attacked I*ubu’s people (the Amagwati), and 
took their cattle from them. Afterwards they were joined by the Tembus and aleo by 
the Gcalekas and the British Government. J was a young man then and engaged in 
the fight. ‘There was a general combination against us—Tembus, Pondos, Gealekas, 
and British. We were broken and scattered, and afterwards worked our way through 
the Tembus to Hintza’s country. 

2835. Llow did Hintza receive you ?—Personally he treated us with kindness, but 
some of his sub-chiefs and people treated us badly. We heard, however, that natives 
under the British Government were well treuted, and could keep their stock in safety, 
and that is the reason the Fingoes are here to-day. | 

2836. Did you take any cattle or property out with you?—We came out in the 
open day, and brought Hintza’s cattle with us. He had given us cattle to herd for him. 

e did not tell him we were coming, and some left at night. But all who were near 
the British came in the day-time. Those who were living at a distance from there 
came out in the night. Hintza afterwards came to the camp to fetch back the cattle 
we had taken with us. General Somerset replied to him, these were our wages which 
we had been working for, and we retained them. Jlintza said he would follow to 
Graham’s Town, to bring the matter before the authorities, and afterwards he fled from 
the camp and met his death. | 

2837. Did you bring any cattle of your own when you came out ?—Yes; we 
brought Hintza’s and also some belonging to ourselves. We had cattle given to us 
occasionally, and we bought some. | 

2838. Did you bring your women and children with you from Natal ?—Yes, we 
brought our families with us. They followed us when we left Natal. We had none 
but our own wives when we came here. | 

2839. Were you the servants of Hintza P—We were all servants of Hintza, and 
obeyed his laws. : 

2840. Were Hintza’s laws the same as yours?—No, they differed. A Fingo 
might be killed and no notice was taken of it; but if a Gcaleka was killed it was at 
once inquired intv. Fingo was a name that Hintza’s people gave to us. We were also 
known as the Fetcani. 

2841. How long were you with him ?—Some four years. 

2842. Did you practise uku'obola during that time ?—We used to do the best we 
could. When we came to Ilintza we had no cattle. We bartered tobacco, and if we 
vould get one cow wo were satisfied. We gave beads also. 

2843. Is there any tradition as to where vour broken tribe came Irom, before the 
time of Matuwane ?—All we have heard from the old people is, that we belonged to 
separate tribes who were senttered—the Amazizi, the Amabele, Amatetye, Amacind- 
wane, Amabuto, Amakua, Kc. 

2844. Had you then the same customs as now ?—If you mean as to circumcision, 
ukulobola and intonjane, then we had the same. 

2845. What is ukulobola ?—It is not to pay. [fit was a bargain and sale a ques- 
tion would not afterwards arise about it when husband and wife separate. The cattle 
is paid to cement friendship. It is our marriage law, and a girl does not go to a hus- 
band without cattle passing for her. | | 

David Matomela: Lobolais not a sale, it is to marry. If » man takes a girl with- 
out cattle with us she is a prostitute, not a wife. 

2846. Is there anything necessary to constitute marriage f—We have other cere- 
monies in connection with marringe, such os dancing; these are not necessary, but are 
usually followed. The girl is brought by her friends and given over to the father of 
the bridegroom, and if ths cattle have been paid the marriage is complete. It some- 
times happens the cattle are not paid till the bride comes to the kraal ; in that case the 
bride’s party return with the cattle. If all the cattle are not paid, the bride’s father 
may send for the girl back to his house. 

nant Supposing she is ill-treated by her husband, what then f—The father will 
receive her. 

2848. Is that because he has got lobola for her?’—The girl goes to the father, and 
the father inquires into the matter; or if the father is dead she goes to the son, who is 
then in the place of the father. The tkazi is always taken by the father, but he divides 
it and distributes it. | | 

2849. If a woman is ill-treated and leaves her husband, has she a claim on those 
of her friends why have received the (az, or ovuld she bring an action against them for - 
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Kantela and Fingocs maintenance ?—Suppose a girl was by any circumstances reduced to poverty, and went 


of Peddie. 
September 25, 1881. 


to the father for support, and he drove her away, she could appeal to the chief, and in 
the event of her story being correct, the chief would order her brother to pay back the 
cattle received for her, and she could go te any of her friends and ask to stay with them. 
There are some hard men in the world. If the father or brother refused her she could 
make no claim, but they would be under the stigma of being stingy fellows. 

2850...Where any captives were made in war, were the females married ?—lIn the 
case of the capture of a girl, I would not marry her myself, but give her to another, and 
so act the part of a father. 

2851. Have there been any cases where 'ingoes have taken a ‘and married 
them ?—It has sometimes happened that a man has captured a girl and marned her. 
Such a marriage would be legal without lobola. But after the war probably the 
friends of the girl would turn up and ask lobola for her. | 

2852. Have there been any cases of marriage among the Fingoes without “lobola” 
passing P—No ; they gave beads or something else, if they had not cattle. 

2853. In the case of a captured girl taken to be a wife, what constituted the 
mariage ?—In a case of capture, a man says in the field, or on return to camp, “ This is 
my wrfe ;” that is sufficient. 

Kaulela: The custom used to be, when children of any sex were captured they 
belonged to the chief, and im case of any being married off, they would, in the event of 
their return from their husbands, go back to the man who gave her away, as if he was 
her father. 

2854. Would he in that case return the cattle P—Yes, if she had no ohildren, 
put not if she had children. : 

2855. ‘Was polygamy practised among you Fingoes before you left Natal P—Yes. 

2856. When you came to Hintza, did you have many wives ?—Some amongst us 
had. two and three wives. Since we have come into the colony we have continued to 
practise polygamy, except among those who are Christianised. 

[Pahla, John Ngiekazi, David Matomela and Darby Jonkicent state they are bap- 
tised Christians ; the other headmen acknowledge they are heathens. 

David Matomela: Lobola cought to be continued. Women themselves do not 
regard. a marriage complete without cattle passing. 

2857. Does a man marry his daughter to the person who gives the most cattle f— 
A greater regard is paid to the character and position of a man than his cattle. A 
man’s character is always known in the place where he resides. 

2858. Does a girl generally marry whom she likes ?—Now-a-days gitls are con- 
sulted to a very great extent; but this is only in some cases, not in-athers. 

2859. In Natal, before you left, could a father force a girl to marry without con- 
sulting her wishes ?—Yes; and it was the same in Hintza’s. 

2860. When did you begin to consult the girl’s wishes ?—Since we came amongst 
the white men. 

2861. You said that in Kafirland Hintza’s people forcibly carried off your girls ; 
did they pay lobola for them ?—No; no cattle were paid for them. 

2862, Why have you more than one wife P—It is our custom. 

2863. If the law said you should only have one wife, would you think it a good law? 

—JI. would not say whether it would be good or bad: but if a man married ond had no 
children, ha would: marry « second wife to have children. It was a disgrace among our 
fathers to have no children. 
2864. Are there any disputes about lobola. Does it not happen that after shasi 
has been paid:any man refuses to give up a daughter ?—We have not seen a case. There 
was an instance where cattle was paid, and the woman remained at the father’s place 
for three: or four years, the father wanting more cattle. 

2865. How do you settle cases of dispute about lobola?—Some are settled 
amongst oursdlves, others are brought to the magistrates. 

ohu Ngwekazi says: I know of a case. My father married my mother when ‘she 
was a widow. Sho liad two children by her first husband. She brought them to my 
father’s kraal. When one of them, a girl, was married, the heir of the father claimed 
five or six head of cattle for her dowry. My father then made a claim for bringing 
up the girl, and kept the five head for that. An action was brought by the family of 
the father of the girl for lobola, and jugment was given for £20 against my father. 
The lobola was only four head of cattle. The magistrate was Capt. Hunt. 

Pahla.says: I know a case decided in Shepstone’s time. A man named Mguana 
was married to Matomela’s sister. She, after a time, refused to live with him, and re- 
turned to her brother. The man went to claim his wife or the return of the cattle. 
Matomela: refused the cattle on the ground that chiefs were not bound to restore 
lokola cattle. But Shepstone ordered the cattle to be restored. 
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Mr. F. J. Hodges, Civil Commissioner and Resident Magistrate of Fort Aawela an? Figoe 


Peddie, states he does not entertain any actions for recovery of property under the 
native custom of lobola, regarding it as an immoral contract, and that he followed 
the same course while magistrate of Victoria Kast. ] 

2866. Sir J. D. Barry.| Suppose two men wish to marry a girl, and one offers 
more cattle than the other, what would the father do in such acase¥—In a case of that 
kind the girl herself would decide which she would have. 

David Jonkweni: Sometimes the man who has the least cattle gets the girl if she 
prefers him. It isnot the practice among the Fingoes to sell a girl to the highest bidder. 

2867. Is it a practice among some of the bad men to get daughters who have been 
married to return to their father’s house, in order that their husbands may have to 
redeem them by payment of more cattle ?—Cases of that kind only oceur when a man 
has failed to pay the whole dowry ; a father may then go, in open day, and bring away 
his daughter, in order to get the whole amount. 

2868. Is the amount of cattle to be paid settled at the marriage ?—Not always. 
After marriage the parents may go and ask for a cow, and the husband will give it, but 
if he was hard up the father soa not press the matter. 

2869. What is the usual amount of dowry among common men here ?—A man 
who has eattle usually pays ten head. 

2870. Suppose a provision was made that ten head of cattle should be the amount 
of lobola, and that the girl was to make a declaration, in presence of witnesses, that she 
consented to the marriage °—We like to have our own way; we do not hke to be fixed 
in these matters. 

2871. Would you object to the girl being asked by an official witness at the mayr- 
riage if she consents to marrying the man ? What is the law in Natal, and the Zulus 
obey it ?—Youmean that Governmentshould scout our girls. The people would object to it. 

2872. No; it is that an official representing Government should be present to see 
that the girl was not married against her will. Do I understand that m every case 
now the girl’s consent is given /—We say that as it is now, every girl gives her own 
consent, and if she objects she can go to the magistrate and complain. 

2873. What is your law of inheritance P—The eldest son succeeds to the inherit- 
ance. The eldest son of the great wife is the heir; he gets all the property which 
accrues to the great house ; and the eldest sons of the other women succeed to the pro- 
perty of their houses. 

2874. Suppose the chief wife died without any son, having only daughters ?—Her 
son would then be taken out of one of the other houses, and the person so chosen would 
become the great son. This selection would be done by the father; if he died, it would 
be done by the relations. 

2875. Has the heir any power or control over the other houses ?—The son is the 
representative of the deceased father of the kraal. 

5876. Has he any control over the sisters ?—The eldest son of each house has the 
care of the daughters of that house, but the great son of the great house has always 
consideration paid to him by all. 

2877. Are there any cases of women never getting married ?—There are. Some- 
times a girl is not liked by any of the men. She remains at the kraal, and perhaps 
gets a child promiscuously. Ifthe father of the child wishes to redeem that child he 
pays cattle ; if not, the child belongs to the brother of the girl. 

2878. Have women any property among the Fingoes ?—A girl has cattle, but the 
father has a right to it when in his kraal, and if she marries it is the property of her 
husband. 

2879, Suppose she goes out and earns wages, would not what she acquires be her 
property ?—Suppose a man presents her with a cow, the brother would have a right to 
it, on the ground that a girl’s services belong to the father. But if a girl works in the 
colony and she disregards the paternal claims, there is no law to enforce the same, and 
she would merely have the character of being an unkind daughter. 

2880. Are there many disputes about succession ?—There are now, but when they 
were settled by our law and custom there were none. The way it occurs now is, that 
after a case 1s settled, a man who is dissatisfied goes to the agents, and they bring it 
before the magistrates. 

2881. Aretheremany Christian marriages ?-- Yes, all theschool people marry in church. 

2882. And they distinctly understand that they contract to marry the one wife 
alone while they live ?—Yes. 

2883. Are there many cases of heathen women marrying Christian men ?--Not many. 

2884. Are those marriages celebrated in church ?—As a rule, when a Christian 
marries a girl, even after paying cattle for her, he marries in church. 

2885. And do they understand that when they are married in church they engage 
to adhere to the one only ?—Yes., Xx 
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2886. Do women as a rule like polygamy, or men having more wives than one ?— 

David Jonkweni: I have only one wife and cannof, answer for others. 

Kaulela : A wife sometimes says to her husband he must marry another wife. 

John Jonkweni: Sometimes a wife says so; on other occasions she gets jealous 
and says w snake is coming into the house. 

mxekellwane: The wives say they like that men should have more wives 
than one. 

2887. Mr. Stunford.] Is ukulobola still common on mission stations ?—It is a 
common practice where ukulobola is suppresed that the relations of a girl come to the 
husband and ask for food, and he makes them presents. 

2888. Is it of any advantage it should be suppressed on mission stations P— 

Benjamin Tembu (native teacher): A great many people think it a mistake to 
abolish it. I have observed since its abolition young men do not take that interest in 
the family they did before. They think they can pick up a wife when they like, and 
the girls do not look after themselves, nor are they so modest as before. 

2889, Do the women take pride in cattle being paid for them ?—The women gene- 
rally take a pride in cattle being paid for them. On some stations many do not, but 
the majority of people on mission stations prefer cattle being paid. 

2890. What is your own opinion ?—I say with my minister that ukulobola should 
be put down. It is the source of many troubles. Cases occur where husbands die and 
then the woman returns to the parents, but she cannot get the children, for they belong 
to the father. 

Umxekellwane (heathen) says: If you take away ukulobola you make all the 
women prostitutes and the children illegitimate. 

2891. Do heathens look upon a marriage in church as good as a marriage with 
cattle P—We heathen say itis of no account. The Christians say it is everything to them. 

2892. Are there many instances of women marrying in church afterwards relapsing 
into heathenism ?—There are instances, but not many. 

2893. Do you consider that you have made progress since you came into the colony, 
or are you in no better circumstances P— 

aulel (and other old men): Some improvement has taken place. The people 
have houses, wagons, and ploughs. They ride transport, but the heathen are still fond 
of red clay and their customs. 

Umxekellwane: They are not prospering owing to want of land and increased tax- 
ation, and brandy-drinking is most common. 

2894. Would you like the canteens to be closed ?—AIl say, “Stop the canteens, 
that is where our misfortunes come from.” 

Kaulela: I drink. I would not be satisfied with closing canteens. I am fond of 
brandy now. Those who get drunk get drunk with their own money. 

2895. Is there much KCafir beer drinking in the district, and does that do mischief ? 
—Yes; there is often fighting after those beer drinkings. 

2896. Sir J. D. Barry.| From the time you left Hintza till you signed the treaty 


of 1845, did you make any new laws ?—When we first came we had white officers with 


us, but our customs were not interfered with. Our customs are now the same as when 
we left Hintza. 

Benjamin Tembu: In regard to inheritance we follow our old laws, but agents 
come in and get the people up to disputes, 

2897. Are agents good ?—We all say we would be very glad if the magistrates 


listened to our cases without the interference of any agents. 


2898. Have you the same system of land tenure as among the Gaikas P—We are 
still living now as we were when we were first located here. On some of the mission 
stations individual tenure has been adopted. 

2899. What was the system of tenure with you ?—Locations were given to the 
heads of clans, and these were occupied by the people as the heads arranged. The sites 
of kraals were chosen in some instances by the men, in others by the headmen. 

2900. Do you prefer that to individual tenure?—We are satisfied with that tenure. 
But portion of the territory originally given us has been taken away, surveyed, and 
sold to white men. Some portion of every location formerly granted to Fingo chiefs 
has been given out to Huropeans. 

2901. Were you not offered titles under individual tenure ?—There have been 
surveys of land apart from mission stations, but we have refused to take up title. The 
land is overcrowded as it is, and if cut up in erven we could not live upon it at all. 
Besides there is no water in this country, and the erven are so small. 

2902. Suppose every man who has a kraal and cultivated ground would get a 
title to such kraal and lands; would you like it, or would you prefer to have title to 
the locations P—We prefer the location tenure. 

2903. If you have title to the whole location only, people will increase, cattle will 
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increase, and some of you will have to move away ?—That is the case now, some people Aewel and Fingoss 


move away. Some natives who have prospered have bought farms for themselves. 


290+. How do you swarm off ?—The people are continually going off; some to 
the Bay (Port Elizabeth), some to the Transkei, and other places. he man who likes 
to go goes, and the man who likes to stay stays. 


2905. Have many Fingoes got cattle in other districts than this ’—Yes, those who 
have friends over the country. 

2906. Are there any regulations as to the number of cattle you can bring on the 
location ?—No; a man may bring as much as he likes, but if he has too many they 
cannot live. .A man first applies to the headman for permission to come on the location 
and he refers to the people among whom the man wishes to live, and if they agree the 
permission is given. The headman cannot himself turn any one away. 


2907. Do the headmen settle any disputes ?—The decision of cases no longer rests 
with us. We may hear a dispute and give judgment, but a man, if he is a liar, knows 
that he can go to an agent and carry the case into court. We are dissatisfled that men 
should go to the agents, but we would not bedissatisfiedif any one went tothe magistrate. 


2908. Would you be pleased to have some of you sitting with the magistrate ?— 
_ Yes, we would be glad of that; and if not, that men should be ordered to come direct 
to the magistrate with their own cases. 


2909. Would you like to have some men from yourselves to advise with the Go- 
vernment officer in regard to your locations and kraals ?—Now as it is we consult with 
our councillors upon all these matters. 


2910. Would you like the number defined which each location shall take *—No ; 
we prefer it left undefined. 

2911. As cattle increase and overstock the pastures, would it not be well to define 
the number of cattle, and compel the mch man to take away Ins surplus to make room 
for the cattle of the poor P—No, we would not like that. 


2912. Have you any municipal regulations ?—Yes, at Newtondale. 


2913. Are you satisfied with them?—We are satisfied with the manner of the 
thing, but we find the men selected are not treated with proper respect by the people. 
We elect six persons, who administer the local affairs of the place, such as trespass, &e. 

2914. If Government authority required obedience to the regulations, would they 
have more respect ?—Yes. 

2915. You have said part of your locations were sold by the Government; wheu 
was that ?—In 1836, Jonkweni was granted a location, which he was told would extend 
to the coast. After the war of 1851, a surveyor came and began to stick little flags 
about the country. We did not know what it meant. He told us if anyone touched 
a flag he would eat us up. Then an order came from the magistrate for the people to 
move up from the coast to the source of the nver here. Jonkweni said “ What are we 
to do with the people here ¥” He was told “ They can build kraals on the top of your 
head ”’ (on the same place as he was). There were some vacant parts not surveyed in 
that neighbourhood, and we occcupied them ; but in course of time they were occupied 
too. There was a place named Umlenai (Neweastle commonage), which a few of the 
people moved by the surveyor occupied. Lately they have been ejected therefrom ; 
they are still building their kraals at other places. That is the case with regard to our 
location. Similar circumstances have occurred regarding all the others since 1851. 


2916. Did not many of the Fingoes of this division obtain lands in the Transkei »— 
Two chiefs from here went to the Transkei, Kwenkwezi and Zulu, A great many went, 
but more remained. 

9917, And in 1851-52 did not many Fimgoes, some 7,000 or 10,000 who were left 
behind in Kefirland, come out into the colony Pp—Yes. 


2918. Low was it that these people remained in Gealekaland when you first came 
out in 1835 ¥-—They were remnants of tribes who were scattered throughout Gealeka- 
lund and cculd not come out. In 1851 they followed us. 


2919, Is there anything else you wish to say ?-—Yes. We have a grievance about 
those guns which were taken from us, Otr stock suffer from tigers and wild animals, 
and we cannot protect them. We also pay, in addition to the hut-tax, the house duty, 
which is 10s. for every family. This bears heavily on the men, but more so on widows 
and old people. We don’t like the Branding Act; but if there was only one brand 
we would not object to it. We were granted certificates of citizenship, they were taken 
away from us, and we are required to have passes. It sometimes happens when men go 
to the towns in search of work they are arrested as vagrants while searching for work. 
‘These are all matters we are sorry about. 
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King Willian’s T on, Thursday, 29th September, 1881. 
Sir J. D. Barry. 
W. E. Sraxrorp, Esq. | KE. 8. Ron.anxp, Esq. 


Rh. J, Dick, FEsq., Special Magistrate, called in and examined. 


2920, Sir J. D. Barry.) Your name is Robert James Dick ?—Yes. 

2921. You are a special magistrate ?—Yes, of the Tamacha District, since February, 
1878; also a justice of the peace, but not a special justice. 

2922. What does your district comprise ?—The native location known as Toise’s, 
comprising about 8,000 souls. Umfuza’s location, about 5,500. Jali’s location, 3,500. 
Siwant’s location, about 10,000; and the Izeli location, 6,100 souls; embracing the 
smroundings of King William’s Town. The district is described from the line drawn 
from the junetion of the Umdezeni with the Keiskama at the source of the former, 
from Peri, thence along the watershed to the top of Hangman’s Bush, down the Um- 
ewangva stream, thence along the Gonubie to the boundary of East London Division ; 
thence along the boundarv to the Keiskama and up it to the point first-named, and 
includes all the natives in that area. The district 1s made up of farms, native locations, 
mission stations, and villages. The mission stations belong respectively as follows :— 
Peelton, London Missionary Society ; Perie, Presbyterian; Mount Coke, Wesleyan ; 
aud Petersherg, Lutheran. 

2223. Are there many Christian natives ?—They are all supposed to be Christian 
natives residing on mission stations. 

2924. Do they practise polygamy ?—They do not. 

2925. What tribes, and what are their several stages of progress >—The tribes are 
sections of the Gaika and Ndhlambe, a fair number of Fingoes, and a few Gealeka 
refugees. Of these the Fingoes and school Kafirs are most advanced and _ civilized, 
having adopted more civilized habits, and they are, generally speaking, in a more pros- 
perous condition. 

2926. Do they live on stations —Not generally; these men I describe are land- 
owners, living onsmall plots of land which they hold on quitrent tenure, andsome on lease. 

2927. When did they acquire this land ?—I cannot state definitely ; some of them 
have held land since 1860. 

2928, Have any secured title to land since the annexation of British Kaffraria to 
the colony Y—A considerable number. Some have bought land and others hold their 
land on lease. 

2929, Are they Christians ?—Those resident on mission stations are nearly all 
professing Christians, and I believe many of the others attend church. School natives 
are not polygamists, and it is but little practised by other landowners. 

2930, You consider them the most prosperous ?— Undoubtedly. 

2931. What judicial power do you exercise over them ?—Very little ; they bring 
tu me for adjustment any cases of dispute which may arise on a location. For instance, 
in cases of dowry, and the recovery of cattle lent. 

2932. Any other cases ?—Civil cases generally. 

2035. By what authority do you deal with these cases ?—By no other authority 
than that the system was practised by my predecessor, Ma. Tainton, and 1 followed the 
gine Course. 

2934, Do you swear witnesses —In any civil eases I hear the parties verbally, and 
their evidence is taken down. 

2035, Is there any summons ?—Yes, a short manuscript summons is issued, re- 
quiring the witness to appear and give evidence, The practice is, that first of all the 
complainant appears and states his case, and if I think there is sufficient grounds for 
an inquiry, the day is fixed for hearing the whole matter, and the parties attend. 

2936, You call upon them as a magistrate and they appear ?— Yes. 

2037, HLow do you enforce your judgments —I give a formal judgment in open 
court, aud aman, a sort of deputy sheriff, called an mmsila, then gocs and enforces 
judgment by attaching the property. 

2938. By seizing it according to Kafir custom P— Yes. 

2939, In administering these native laws do you recognize polygamy ?—Yes. 

2940. Do you fine for assawts ?—Yes. 

2941. What other cases of a criminal charactcr are brought before you ’—Cases of 
adultery, abduction and seduction. 

20-42. In these cases do you enforce your judgment through this wwsla ’—-Yes. 

243. Do you ever imprison ?—I used to do so, but not. now. 

2044. In what cases ?-—Assault, contempt of cowt, and infringing the Pass Act. 

2945, Where didyou lodge the prisoners’—Inthe gaol here at King William’s Town. 

2946. Under what warrant —My own. 

2947. And you now find you have io authority ¥—TI find I have tio authority. 

2948, You have been doing this for many years? Thavebcen doing it for two yeats. 

4949. But your predecessor had for many years before *—Yes, 
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950. You, in fact, without any legal authority, continue to administer native law? 
—Yes. 

2951. Has there ever been an appeal from your decisions ?—There have been 
cases taken to the Resident Magistrate’s court. 

2952. What then takes a ee ?—The magistrate treats it as a new case in a dif- 
ferent form. 

2953. It was not the Resident Magistrate who stopped your imprisoning natives, 
but the Solicitor-General, I presume ?— Yes, it was the Nolicitor-General. I received a 
copy of a letter, or rather an extract of a letter from the Solicitor-General to the Resi- 
dent Magistrate of King William’s Town, in which it was pointed out that I had no 
authority to sentence to imprisonment. 

2954. Before annexation, while British Kaffraria was a crown colony, special 
magistrates were appointed by the High Commissioner ?—Yes, I believe so, and it has 
since been the practice to continue them. 

2955. After the Fingoes, who come next in progress ?—The Kafirs. 

2°56. Are there many of them Christians ?—Yes, on school places they are nearly 
all Christians. 

2957. But are there many who follow heathen customs ?—The majority. 

2958. Have any of them land?—All those on stations have a building lot and a 
lial ri from the Government, held on quitrent tenure, with commonage rights 

nted them. 
= 2959. Are these Fingo grants alienable or inalienable ?—They are alienable, but 
only with the consent of the Governor. 

2960. Referring to these native laws that you have administered, will you say how 
you gained your knowledge of them ?—From experience gained by residing among the 
people since 1855: by living close to the Gaikas since 1859, and in discharging the 
duties of magistrate over them since 1878. 

2961. Have you ever called in the aid of experts ?—No, but I have frequently had 
conversations with them on native laws and customs. 

2962, Did you ever summon to your aid in court any of the councillors ?-No; I was 
particularly careful to avoid doing so, because I found that while the chiefs or coun- 
cillors were allowed to have anything to do with a case, it rather led people to look to 
them as men in authority instead of to me. The councillors were only of service when 
called upon to give evidence. 

2963 You know the Kafir custom of examining witnesses and discussing the 
merits of the case outside the cowt; was that practice followed in your court 2—No; I 
would not allow it. 

2964. Why not ’—Well, I found the practice here had been to have the case 
talked over outside the court, and it seemed to me to lead to a great deal of abuse. 

2965. In what way ?—I found that the man who was entrusted to talk the case 
over often brought a garbled statement of facts and, in reality, prejudged the case, and 
to a certain extent would prejudice my mind. 

2966. When you departed from the practice followed by your predecessor, were 
you instructed to do so by the Government ?—No, by no one. 

2967. Is Mr. Fielding a similar magistrate to yourself ?—Yes, of the adjoining 
district, Kama’s country; and besides him there is Mr. Simpson, in Keiskama, also 
without any legal authority. 

2968, Mr. Stanford.| Can you give the Commission any idea of whot the propor- 
tion is of uncivilized to civilized natives ?—The proportion of civilized is about one-fifth 
to four-fifths of semi-civilized. 

2969, Are there signs of progress among the heathen population %---Yes. 

2970. In what respect ?---In the wearing of clothing as a rule; by the general use 
of the plough and wagon wherever it 1s possible; and the men generally go to 
work, and in this place become experienced storemen and tradesmen and general ser- 
yants. 

2971. Do many of them rise to positions of trust ?---Yes; some men have done 
remarkably well in that way. 

2972. And you find among the more educated people in your district that they 
get situations as clerks or interpreters either in stores or merchants’ offices ?---I have 
known such to be the case. The bulk of the people who obtain such appointments 
come from Lovedale, and other places of the kind. 7 

2973. Are these men rising to positions of trust in town educated or uneducated ? 
—Both; but the greater proportion appear to be uneducated, judging from those which 
have come under my personal notice. 

2974. Are there canteens in all these locations »—Yes, in all now. 

2970. Are they much patronised ?—Very much so, indeed; I may say to aij alaquss 
ing extent. ; (ues 
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2976. Do you believe it to be a growing evil ?--- Yes. 

2977. Does it affect crime in any way f---It does to a certam extent. There are 
generally more assault cases, and I think the number of cases of adultery increase in the 
same proportion. 

2978. Does the use of brandy, purchased in these cantecus, affect in any way the 
consumption of their beer ?—In this way, that there are very few beer-drinkings going 
on without their having brandy-drinkings besides. 

2979. Would you recommend an act to prevent,the sale of liquor to natives in this 
district —Yes, I am decidedly of opinion that no liquor should be sold in any native 
location. 

2980. Does the vice extend to women ?—It does, very much so, and even to 
children, 

2981. Do you think the natives themselves would support such a law ?—I think 
they would. They themselves see to what it is leading and have freely admitted it. 

2982. Do agents practise in your court ?---No. 

2983. Do you think that people are better satisfied by coming and stating their cases 
directly to you ?---I take it so, from the number of cases constantly brought before me. 
and another reason may be that there are no expenses attached to cases determined in a 
special magistrate’s court. 

2984. Then the procedure in your cowt is &imple and inexpensive ?— Yes. 

2985. Do you recognize the principle of the spoor law ?—Yes, but I have never 
been called upon in any case to apply it personally. I mean that I have nover been 
called upon to determine a case in connection with the spoor law; but many cases have 
occurred in which the spoor has been traced and settled under that law, and 1 have 
merely been informed of them. 

2986. Now, what would you do in a case of this kind ¥ Some cattle are stolen from 
a European farmer, and the spoor traced into, say Siwaini’s location, where it becomes 
obliterated near a number of kraals ?—Well, in the first place vou must understand that 
a location is divided into villages, each village having a well understood boundary. The 
spoor would have to be traced into some of these villages, or rather into some particular 
village, and the headman of that village would be sent for and the spoor handed over 
to him where it was last seen. He would then become responsible for finding the stolen 
animals, or tracing them into another village. 

2987. What if he could neither find stolen animals nor trace the spoor Levond_ his 
boundaries ?—If satisfactory proof of the theft was given he would become responsible. 

2988. Would you require additional proof to the mere tracing of spoor ?—It would 
be sufficient proof if the spoor was distinguished and agreed with the number of cattle 
claimed, and in such a case the community would be responsible. 

2989. Is house duty paid by all natives on Crown Lands, and on private property, 
in addition to hut-tax ?— Yes. 

2990. What is the usual extent of land held under individual tenwre by each 
man ?—In villages from four to eight acres, on quitrent tenure. In sections from LO to 80 
acres on lease and qiutrent tenure, and there are a few owners of farms from about 
200 to 400 acres. Many of the people build square houses, and have much improved. 

29091. What produce do they usually grow ¥—Wheat, forage, potatoes, beans, 
mealies, Kafir corn, bananas, and some few fruit, such as peaches and oranges. 

2992. Do you find that in many cases, for purposes of money-making, they turn 
their attention to anything beyond agriculture >—Most of them after the harvest is 
finished engage in transport, and besides this they are of course more or less  stock- 
owners. 

2993. What grazing rights have they ?—In villages they have the ordinary com- 
monage rights. Sume of the section holders have also had commonage rights granted 
them, though, generally speaking, they have none beyond the grazing on their own 
particular sections. 

2994. Have these sections been regularly surveyed, and what commonage is there 
attached ?—They have been regularly surveyed, but not with commonage attached. 

2995. Then where these sections are small, on what land do the cattle belonging 
to the proprietors graze ?-—Lither on the section or some adjoining waste lands generally 
unsuited for agricultural purposes. 

2996. Are you of opinion that these grazing rights should be secured to these 
people P—I am. 

2097. In what way ?—~By including the section in a location with commonage 
attached, giving the section holders connnon rights as in the case at Rabula, where the 
sections or lots were such that the people finding they could not live on them requested 
and obtained permission from Govermment to have nm commonage. 

2998, Is the amount of stuck grazed on such commonage limited ’—I am net 
aware that it is, 
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2999. Should the rights we spoke of just now be granted to these people, would 
you recommend that the number of cattle to be grazed on such commonage should be 
limited ?>—Yes, I think so. 

3000. Is there any means by which those men holding land on lease can convert 
that land into freehold or quitrent ?—I cannot answer that. 

3001. What is the amount of quitrent usually paid by these people ?—On 
building lots 2s. 6d., and on garden lots 10s. per annum per lot. | 

3002. How did they get their leases?—I am not aware. Those obtained during 
the last four or five years were by purchase at public auction. OS | 


3003. Are these public auctions open to all classes P—To all classes of both black | 


aud white. 

3004. Are the more advanced natives under you showing a disposition to purchase 
land ?—Yes, very much so. | 

3005. Were the individual titles issued on mission stations and in villages granted 
at the request of the people themselves, or were the people compelled to accept them ?— 
I cannot say positively, but I understand from the people that a survey was made at 
the request of the society who recommended certain people for grants. 


3006. During the late disturbances did the grantees and lessees evince a spirit of 
loyalty to Government ?—Yes, I consider so. 

3007. Do you consider that by holding individual titles loyalty was encouraged ?--- 
Unquestionably so. : 

3008. Have you had an opportunity to compare their condition with that of the 
people in the Transkei or Fingoland for instance >—No. 

3009. Are the inspectors on a location under you?—Yes, they are directed to 
report through me to the Civil Commissioner. 


3010. Do you find that the system of inspectors gives you better control over the 

ple ?—I cannot say that it does. 

3011. In what way does it fail?—The districts are too large and too thickly 
peopled for the inspectors to be able to carry out that strict supervision which the Location 
Act directs. 

3012. Would you recommend additional inspectors ?---If the system of supervision 
is to be kept up. 

3013. Do you consider that the system contributes to improve the people'?---Yes, 
if the supervision could be effectually carried out. 


3014. Mr. QRolland.| Is the practice of imdividual tenure on the increase, or 
stationary of late years ?---Natives are more eager to possess land than formerly. 

3015. Are there opportunities afforded to these people from time to time of taking 
out titles, or obtaining land on lease ?--- Yes, i the same way that they are open to the 
general public, that is when any sale of crown or lease land takes place they can attend 
the sale, and those who wish to become purchasers may do so. 

3016. At these sales do the natives purchase more largely than the Euro- 
peans ?---It depends upon the nature of the sale; for instance, at a sale of farms 
the Europeans entirely predominate, but in a sale of small leases there are then a greater 
number of natives. 

3017. Sir J. D. Barry.| Do you recognize ukulobola and polygamy ?---I do. 

3018. How do you define ukulobola ?---I define it as the payment of a number 
of cattle for a wife, and paid to the father of the girl by her intended husband or his 
relatives. 

3019. Paid to the father for what ?---As a consideration for the services the husband 
expects to receive from the girl. 

3020. Is it not to some extent a payment for the consent of the parent to the 
marriage ?---It is not in my opinion. 

3021. Do you recognize any obligation on the part of the father who receives the 
ukulobola to maintain the woman in case she should be deserted or ill-treated by her 
husband ?---None whatever. 

3022. Is it not a fact that where a married woman is deserted or ill-treated by her 
husband she can claim, by native custom, support from her father or go back to her 
father ?---It 1s a custom. | 

3023. If a husband refused to support his wife, would you direct her father to 
support her ?---Yes, I would, in administering native law. 

3024. Why would you do so ?---Becanuse then. the husband would have no claim 
for the recovery of the dowry, but the father would have the right to retain it. 

3025. You would, therefore, order the father because he had the dowry and had the 
night to retain it to maintain his daughter ?---Yes, the duty of maintaining his daughter 


devolves upon the father because he retains the dowry, and this would be aceording to 


Kafir custom, 
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3026. Is this ukulobola in itself bad in your opinion ?---Not under the circum- 
stances in which these people are placed ; because if hes were not allowed to marry in 
their own particular way, t think far greater evils would arise by compelling them to 
enter Christian marriage, or marriage according to our law, in their present state of 
civilization. 

_ 3027. Then you think it would be imprudent and impossible to put down 
ukulobola ?---I think it would be both. 

3028. Are there any evils attaching to it ?---Yes, it is often an incentive to crime, 
end, in certain instances, leads to stealing and litigation. 

3029. Is there any other objection ?---Not that I know of. 

3030. Do you know of any cases of your own knowledge in which it has led to 
stealing ?---No, but cases have been brought to my notice in which natives have stolen 
cattle to secure the ukulobola. This is my principal objection. 

3031. Do you know that certain magistrates refuse to entertain or inquire into 
these questions of ukulobola ?---I have heard so. 

3032. Your practice is different P—lIt is. 

3033. Then you do not consider the custom an immoral one ?—No, it is merely 
payment for the father’s consent. 

3034. Does ukulobola tend to check or increase polygamy, as far as your experi- 
ence goes ?—I am inclined to think that it checks polygamy, because it becomes more 
difficult for a man to pay for three wives than it does for one. 


3035. What do you think are the essentials to a native marriage —That some 
dowry shall actually have passed between the intended husband or his relatives to the 
father or guardian of the woman, and that she shall have been brought to him and have 
lived with the man some time as his wife. 


3036. What part of the ceremony constitutes the actual marriage P—The payment 
of the whole or a portion of the dowry. ° 

3037. Then the dowry is the great essential P—It is. And without it there would 
be no marriage, and the father would have the right to claim his daughter at any 


e, 

3038. Are there many cases of registration of marriage here by natives P—None 
at all in my court. 

3039. Do you think a registration of all marriages by natives would be desirable 
whether of polygamists or not ?—I strongly support the registration of all single 
marriages, but not of polygamous marriages. 

3040. Do you know of any registration of single marriage ?—No, excepting those 
natives married on mission stations. 

3041. How would you effect this registration of single marriages P—By giving 
ample notice, and making them acquainted with the fact that a change was about to be 
made in their marriage law. 

3042. Do you think by giving them notice that we would no longer permit 
polygamy and insisting upon registration under a penalty that they would then 
register ?—No, I think not. | 

3043. How would you carry out a system of single registration >—By making 
people fully acquainted that there was to be a change in their marriage law. By fixing 
a date after which all marriages will have to be registered, and from and after that time 
refusing to give the courts any jurisdiction in cases where the marriages were not 
registered. Also by refusing to recognize ukulobola, by which means the father of a 
girl would find out that he could not recover dowry that might still be owing. 

3044, You say that some magistrates do turn claimants away from the judgment 
seat and will not recognize ukulobola at all, and yet it is practised within their 
jurisdiction >— Yes. 

3045. Does not that show that such a law as you suggest would be ineffective ?— 
Yes, partly so; but making the practice illegal would render the off-spring illegitimate; 
and besides fathers and daughters would hesitate to allow them to marry when the 
dowry could not be recovered. 

3046. Are not the natives so attached to their customs that even if a law were 
passed which distinctly stated that they could not recover ukulobola in any court of law, 
and also that their children would be illegitimate, they would nevertheless adhere to 
their marriage customs?—No. I think that the natives as they gradually advanced in 
civilization would alter their customs. With those who did not advance their customs 
would be retained. 

3047. And this might continue for years P—Yes, but I should expect the number 
to be lessened every year, although the law would bastardize thousands during the 


rocess. But though our law would bastardize them, the natives would consider them 
egitimate, 
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3048. What is your chief reason for proposing that after a time native marniages 
should be registered, and no native shall be allowed to register more than one wife ?— 
Firstly, in order to suppress polygamy ; secondly, to prevent any injustice being done to 
the parties in any marriages which have taken place up to that date or to their families 
and thirdly, it would prevent difficulties as to succession. 

3049. What difficulties are these ?—-A man dies who possesses a title to landed 
property leaving three wives with families behind him: to a is the property to go? 
Another difficulty often arises where a man dies in possession of a large number of 
cattle, and each family make a claim upon the estate, and they are told by the son of the 
big wife—who is perhaps a minor—that no distribution has been made and that they 
are all his property. 

3050. Is it not a fact that the cattle belonging to each house may be easily 
ascertained ?—I have not found it so in practice, but that the greatest confusion exists 
as to the rights of each particular house in a man’s family. 


3051. Would there be any more confusion than exists in the case of a farmer who 
gave his children presents of cattle and sheep ?—Yes, I think there would, for this 
reason: a Kafir may have three or four wives, each living in a different kraal and with- 
ont family, and each particular house claims a certain number of the cattle, which, 
during his life-time he has continually changed from one kraal to another. Perhaps he 
may make one of his wives a favourite as he becomes old, and he collects to this one 


kraal most of his cattle, leaving only two or three with the other houses. In this state - 


he dies, and the representatives of the other houses at once make a claim upon the big 
house for their original share of deceased’s property. 


3052. How do you settle such a case P—It is a difficult matter. We get the best 
possible evidence from such men as he had been intimate with, and ascertain if there 
was any division of the property im his life-time. If it is established that such was the 
case, the big house is made to return all the cattle, with a fair increase, calculating for a 
certain number of years, to the claimants. Ifthere has been a division arranged, the 
cattle are distributed according to it, but if no division can be proved, I charge the 
estate with the maintenance and support of all the wives and children, by directing so 
many cattle to the use of each house, and giving each house a sufficient number of cattle 
to support it, and the plan has given general satisfaction. 

3053, Are there any testamentary dispositions in writing among these natives P— 
Not to my knowledge. 

3054. You know the colonial law now is that a man can leave his property as he 
likes, as far as his children are concerned ; now if a man before his death collects all 
his property and places it with his favourite wife, is not that some indication that he 
mecnus to let her have all the property after death ?—It is not always taken to be the 
case, though it may be. 

30055. In such a case would you give the chief wife all the property found there ? 
—Certainly not. 

3056. Even although you thought his intention was to give her all ?—Yes. 

3057. But according to our European law ao father can give all his property to one 
child and leave all the others paupers. Do you think that fai P—Certainly not. 


3058. Then the power given monogamists possesses the same evil that you attribute 
to the case of a polygamist who wishes to favour one wife ?—Yes, but we cannot 
prevent injustice being done under any law where a man has the power, but the evil 
would be less under one system than the other. 

3059. What do you do with land to which a native married by native law holds a 
freehold or quitrent title ?—I am unable to act in those cases, aud have pointed out 
that the rightful heir should support the family ; believing that it would not be long 
before the law was altered, and the mght of one particular party to the title 
established. 

3060. Then you give possession to the son of the chief wife *—Yes. 

3061. Do you generally find that son refuse to support the other families P—Not 
always, aud where it is not so we do not disturb the arrangement. It is one of the 
most difficult and delicate questions we have had to deal with, and I have always had 
great reluctance to interfere. 

3062. Such land has never been sold as far as you know ?—Not that I 
know of. 

3063. You administer the law under the Ordinance 10 of 1864. Do you take it 
that that law gives you any power to deal with landed propeaity ?—No, I do not take 
it to be so, and having experienced a difficulty, LT put myself in communication with the 
Government, for I did not think Government would approve of special magistrates 
dealing with land cases, 
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3064. The first difficulty you found a remedy for; now as to the second,—suppdse 
the land could be sold by law and the proceeds equally divided among the families, 
would not that difficulty be solved P—I think not ; of course with Kafir law there is but 
one rightful heir to the whole property, unless it can be shown that there has been a 
division of the property intended. 

3065. If you sell the land you would take away the mghts of one particular 
individual and divide the proceeds of this sale among the members of the family and 
you turn adrift the whole of these people from where they were gaining their support 
and livelihood 2—It would certainly break up their occupation. 

3066. Would the difficulty be solved by giving the property, subject to the rights 
given by native laws and customs, to the heir of the chief wife ?—No; I do not think 
it would. 

38067. Why ?—It is sometimes difficult to establish who the great wife is. A man 
may marry two or three wives and at no time during his life have pointed out or stated 
who the principal wife is, consequently, there may be two or threc claimants for that 
position. 

3068. Would registration meet the difficulty ?—I think it would if registration 
indicated that the chief wife was the first wife. 

3069. In regard to registration, you have suggested that it should take place after 
announcing that, say in five years time, there would be registration, and of one wife 
only. Now, what scheme of registration do you think would work ?—To give notice 
that after a certain date the native law of marriage would be altered, and that, as far 
ns our courts are concerned, the children only of those who are to be registered shall be 
legitimate. 

3070. It has been suggested that it would be well to enact that a registration 
should be taken of all marriages according to native customs already consummated, 
that all women or their issue who had obtained any rights by these polygamous 
marriages should have their rights secured to them, but that after this registration the 
law would recognize the issue of only one woman as legitimate, and that only this issue 
should inherit fh father’s property. According to our law we cannot prevent con- 
cubinage, but the issue of such intercourse may be declared illegitimate, which would 
strike a strong blow at polygamy. Do you agree with that ’—Yes, with this differ- 
ence: I scarcely think it necessary to register all the polygamous marriages at present. 
The natives are very suspicious in regard to any change, and if you were to require 
them to register the Sine of the marriages it would create a great deal of excitement, 
and would be found extremely difficult to accomplish, besides prejudicing the object in 
view. 

3071. When the period specified has passed, how would you ascertain the rights 
of polygamous marriages not registered ?—By the fact that from this particular date 
all marriages of these men, unless registered, would be illegal, and the parties would 
have no rights. The difficulty is one which cannot be altogether avoided even with a 
system of registration. Many will not at first register, but would do so as soon as 
certain rights are secured them, for instance, the right of coming into cowt with their 


3072, If native customs were not legalized and such ao law were framed, would 
not an immense quantity of property be left incapable of being dealt with by law r—I 
do not think so. Under the present law there are numbers of cases in which the whole 
of the property goes to one individual, and again, there are numbers of instances in 
which by mutual arrangement the estate is divided and never comes into court at all. 
Their position would be no worse in that respect. They would settle matters among 
themselves without reference to law if they could not get into cowrt. 

3073. What would you do in a case where there is no registration. How are you 
to find the heir ?—If practicable I would have some system of registration, and make 
the law as light as possible, but compel registration, and when this is done, only the 
child of the first wife would be recognized. I would also meet the difficulty even after 
having fixed the time when registration is to begin from, and allow the child of the 
first wife to be looked upon as legitimate, but treat the other children as illegitimate. 

3074. Would not that create great injustice towards the children of the second, 
third, and fourth wife ?—It would in some measure, but I do not think very great in- 
justice. 
3075. Why not P—At present a man makes gifts to his children or families, and 
the property so given to them, provided it is clearly established, they are allowed to 
retain. 

3076. You would then treat the property not os his, but as given away before his 
death ?— Yes. 

3077. But by allowing these tu be treated as gifts yun would recognize polygamy ? 
—I do not see that a man may not give it tu a stranger or to his brother or nephew, 


a 
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3078. According to Kafir law there could be no such gift to a wife P—Yes, there 


3079. Is the gift to the woman or to her house ?—Women do not inherit, and 
husbands do not give to the wives, but apportion to each house, of which the wife 
forms a part. 

3080. Then the woman in that case would only have rights as part of that house ? 


ma 


es. 
3081. And you would consider it os a gift for the benefit of that house ?—Yes; 
but there is a difference between a gift and property apportioned to a house. 

3082. Would not that recognize polygamy ?—I think not. 

3083. Do you think that if the law allowed all polygamous marmiages to be 
registered it would cause a polygamist to register, if he understood that by so doing 
our courts will administer according to native customs ?—It would be a strong in- 
ducement for them to register. 

3084. But if you tack to that law this condition, that at a certain time, say five 
years, we will allow no more such registration, don’t you think it would have the tendency 
to check registration from the commencement ?—I think some would register. 

3085. But would it not be better to invite all natives to register without putting 
any condition in the first instance, and then if we discover after a time that registration 
is universal, to refuse to register more than one wife?—I am of opinion that a scheme 
like that would work, but we must begin slowly. 

3086. Is it not beginning slowly to simply register all native marriages ?—I think so. 

3087. And suppose you say come and register, and all women registered will be 
looked upon as lawful wives, and the property of their houses dealt with as property 
according to native custom, would not such an invitation cause a general registra- 
tion ?—It would. 

3088. And is there not an advantage in having all marriages, polygamous and 
otherwise, registered, for the purpose of showing how far polygamy is increasing or 
decreasing amongst the people ?—Yes; it would be very useful. It would enable 
magistrates to determine caine people are married, and I think the ukuwlobola paid 
might be registered. 

3089. Do you think it would be a good thing to require a statement of the amount 
of the ukulobola to be made at the time of registration ?—It would be very valuable as 
reference. 

3090. Do you think natives would be opposed to this ?—I think there would be a 
great deal of opposition, but they might do it in time. 7 

3091, Would not the father of a girl like it if he knew by giving these particulars 
he could always come to the magistrate and insist on that particular ukulobola as be- 
longing to him ?—I think he would. 

3092. Is it not one of the chief evils connected with ukulobola that what is ex- 

is uncertain ?—It is. I think it a good thing to fix it. 

3093. In Natal the amount is fixed by law at ten head of cattle. Do you think 
that is the average number given for wives amongst the common people in this district? 
—Less, I think. 

3094. Is the consent of the woman about to be married obtained by her parents in 
every case —No. | 

3095. Do you think it desirable that the law should in seme way step in and ob- 
tain that consent ?—I think it very desirable. 

3096. In Natal that consent is secured by making it the duty of the chief to notify 
to an official witness that a marriage is about to take place. The official witness then 
attends the marriage ceremony and speaks to the girl and asks her whether she con- 
sents. If she does he enters the fact in his record. Do you think such a system would 
work here ?---I think it would. . 

3097. Should a headman fail to give information to the official witness, might he 
not be subject to a penalty, and would that not cause him to notify such intended 
marriage ?---Yes ; and I would suggest that the inspector be the official witness. 

3098. Do you think that an inspector should have the power to prohibit a 
marriage if consent is not obtained P---Certainly. 

3099. In Natal the law is, that if more ukulobola is demanded and obtained than 
the number fixed at the time of marriage by law, namely, ten, the excess should 
be forfeited, both by donor and donee. Do you think that such a law would work 
well here if informers were invited to notify by getting some portion of the excess ?---I 
do not see the necessity for such a system. If a man choose to give more than ten head 
of cattle for his wife, I do not see why he should be detered from doing so. Still, I 
consider it would be wise to fix a maximum, as by so doing it would enable more men 
to come forward as husbands, prevent rich men from having an advantage, and thus 
prove a check to polygamy. It would also prevent the interminable demands of the father. 
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3100. Do you think that inspectors should be authorized to receive any cattle 
given in excess?---I do. leferring to the 12th Section of the Natal Code, I do not 
approve of it, but I suggest this: That where a man marries away his daughter a 
sevond time, he shall not be entitled to claim ukulobola with her unless he has paid 
back to the previous husband such of the ukulobola as may still be due, according to 
the native custom, to the divorced husband or his people. As to the 13th Section of 
the Natal Code, the custom of Jngqutu is unknown, No. 14 of the Natal Cede is the 
custom here, although there is some division. In some instances the eldest son of a big 
house claims the whole of the dowry paid, and these are allowed him where it is found 
that he supports the whole family. It arises in this way. The husband dies, leaving 
three or four wives, who after his death very often return to their father’s homes, 
where they are either supported by him or gain a living for themselves, and where this 
is the case the eldest son of the big house generally claims and obtains the dowry paid. 
Where the family or families all remain together, and the rightful heir supports them, 
and they live contentedly and happily with him, then he takes the dowry of the girls 
as they marry there. 

3101. Would not a check be given to polygamy by leaving the thazi of the first 
wife unlimited, but for the second and third limited ?---I think it would. 

3102. Do you think that among the natives of your district a law which says that 
a native who marries according to the usual custom, but without having an official 
witness present at the marriage, shall expose the parties marrying to penalties, that that 
law would be obeyed ?---I think it would. I have known instances where girls have 
come forward and stated they have been married against their will, but had no power 
to act. 

3103. Do you think increased location inspectors would give the Government 
greater control over the natives ?--- Yes. - 

3104. You consider that the presence of an official witness at a marriage would 
give us still greater control over their customs P--- Yes. 

3105. What penalty would you impose for not registering ?—I would not recom- 
mend severe penalties for non-registration at first. 

3106. Do you think it could be applied without force being used at all ?—I do, 
and in fact that would be a mistake; but atthe same time I would make the headman 
pay a penalty, and the law would be more operative, the penalty being a guarantee 
that he did his duty. 

3107. Who selects these headmen here ?—Myself and the chief of the tribe. The 
death of a headman is reported. I then send for the chief, who attends with, perhaps, 
two of his councillors and advisers. They submit a name, or perhaps a couple of names, 
and then go away. If I do not know the man personally Tt take myself acquainted 
with him or find out all about him, and if I am satisfied with the selection I submit the 
name to the Government. I inform the people what I have done, and why I have 
nominated this particular man, hear what they have to say, and, no good reason being 
given against it, he is. appointed on my recommendation, and the Government pays 
him | 


3108. How much ?—Some 10s., some 15s., and some £1 per month. 

3109. What are the powers of these headman ?—<As far as we are concerned they 
hold only powers under their own laws. He is the first court in a village, and fre- 
quently heats and determines a good many cases which never come before me. I have 
as far as possible discouraged headmen and chiefs hearing cases. If they do 80 it is 
done without my knowledge, although there are certain cases of an obscene nature 
which they hear among themselves. The headman’s duty is to report anything arising 
in the village, to assist in the collection of taxes, to notify the arrival of strangers, the 
erection of huts, to assist in the tracing of theft, and to bring defaulters into court. 

3110. Do you think that if your court was legalized, that a sufficient number of 
headmen might be associated with you as jurors to try cases ?—I should feel disposed 
to try that system. 

3111. How many headmen have you in this district ?—Over fifty. 

3112. Would you recommend their being paid ?—I think it would be better if 
they were paid something when they attend. | 

31138. But still they would attend without ?—I think they would. 

3114, And is it not their duty, as headmen, to be in attendance on you when de- 
termining cases P---No. | 

3115. But when they acted as assessors ?---I think not. 

3116. Would you have them sworn ?---No, only cautioned to speak the truth. 

3117. Would you accept their verdict in criminal cases ?---No, I would not ax- 
cept a verdict of acquital in all cases, ard in cases of conviction I. would not like to 
be bound to pass sentence, seeing that natives generally assume a man to be guilty 
when he is brought to trial. I should like to have power to refuse to do so. 
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3118. You would rather like them to sit with you as assessors P--- Yes, particularly 
in civil cases, because it would give more satisfaction to natives generally, to know that 
certain picked men, regarded by themselves as experts in their own law, could explain 
facts to the magistrate, and so assist him in arriving at a judgment. 

3119. Lf they are not jurors, how would they assist you ?---I think their opinion 
should be considered. It would be a great guide to me. 

3120. But in cases where you did not agree with them, don’t you think the case 
should be subjected to review by a judge ?---Yes, I would send the proceedings whether 
civil or criminal to a judge. | 

3121. Do you think that a compulsory law, requiring natives to register only 
single marriages, would, afer a short time, be capable of enforcement ; the natives being 
given to understand that by that single registration they would be allowed to marry but 
one wife ?---It is difficult to say. I think it would be unwise to pass a compulsory law 
with such a condition. At first it would entirely or to a great extent be inoperative, but 
after a time there would be more chance of it being obeyed. | 


R. J. Dick, Esq., re-examined. 


3122. Sir J. D. Barry.| I believe, Mr. Dick, you were in favour of the Natal 
system, as regards marriages among the natives ?---Yes, I amitsin favour. _ - 

3123. Do the headmen here always know when a native marriage is about to take 

lace ?---No. | 

3124. Then if they do not know you would not punish them for not reporting that 
&® marrage is about to take place ?---They might not know, but they could 
ascertain. | 

3125. So that there would be no hardship in punishing a headman for not report- 
ing any marriage taking place within the area of which he is headman?---I do not 
think go. 


3126. Do you know when a native marriage is about to take place in King Wil- 
liam’s Town P---No actual marriages take place in King William’s Town, but in the 
location, so that there is always a headmen near. 

2127. Do you think the evils of polygamy and ukulobola would cure them- 
selves if you were to drive away the Kafirs from the judgment seat ?---No, I think not; 
for if you drive them from the judgment seat you would simply drive them back to the 
chiefs or headmen, and it would be placing a power in their hands, which they are not 
allowed to exercise at the present time. , 


3128. Mr. Stanford.] Do you keep records of all the cases you try; and are they 
tried in open court and without any legal authority ?---Yes, as far as I know. 


3129. What do you recommend should be done to remedy this evil ?---That is a 
difficult question to answer, for we are, perhaps, very differently situated to others, and 
what I might recommend would not. probably meet the requirements of others. But I 
think we ought to have certain powers, equal to those allowed toa special justice of 
the peace, and that we should have some right to hear and decide civil cases accord- 
ing to native law. 

31390. And where would you hold your court ?---Hold a periodical court; for in- 
stance, there are five separate locations in this district, and a court should be held in 
each. 

3131. Would it not be better to have magisterial districts properly defined, and 
instead of having special magistrates, have resident magistrates under the colonial law ? 
---Yes, but I think it would have to be provided that these magistrates should enter- 
tain ukulobola cases. | 

3132. Would you recommend that, in these magistracies, the form of procedure 
should be more inexpensive and simple than at present in the magistrates court of the 
colony ?---Decidedly so. 

3133. Can you make any suggestion as to how this can be attained ?---I should 
suggest following the same course as is adopted in my court; that is, that the people 
should have free gccess to the magistrate himself, which they do not generally have to 
the resident magistrates. The natives, aa in many imstances, have no oppor- 
tunity of seeing the magistrate, and in this way they become disgusted and go off, un- 
less there is some one about to take an interst in them, and to whom they can explain 
directly what the case is they wish to bring on. I have a man constantly staying at 
the court, and he listens to all their statements in my absence, and when I am in my 
office, I always hear what they have to say. If the case has to be gone into, a manu- 
script summons is written out and served by a policeman on the defendant, calling on 
him to appear with any witnesses he may have, on a certain day. The difficulty is that 
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they cannot read, and the messenger has to explain that the case is brought against him 
by such a person for the recovery of certain cattle, and tells him to come to the court on 
the day fixed, and to bring his witnesses. If the man should come without his wit- 
nesses and he gives good reason for it, the case is postponed, in order to enable him to 
produce witnesses, and if they are present, the case is gone on with and judgment given ; 
that is to say, if it can be given that day, if not the case is postponed and resumed 
another day. This system has one evil. The judgment is entrusted to the wnestla for 
execution. If the plaintiff is successful he gets his fee, but if not, he gets nothing, but 
that fee is exorbitant. sometimes getting one head of cattle, where only two were in the 
case disputed. Iam of opinion that we should adopt the system followed in the 
Transkei, and that the expenses of a case should be taken from the fees paid, and that 
the plaintiff, or whoever lost the case, should be adjudged to pay a fee. 

3134, Would not it be well to limit the costs in each case by order of court, not 
to exceed 20s, ?—Yes, I think it would. 

3135. Are witnesses usually paid under Kafir procedure ?—Never. 

3136. Would you recommend an alteration of their customs in this respect ?—I 
think, if summoned from a distance, they should be entitled to expenses, and, in cases 
where the charge could not be made out, these might be paid by the unsuccessful 


arty. 
31 37. Would it be a good thing to have intelligent natives chosen to act as ad- 
visers >—Yes, I should like to see that system tried. 

3138. Would you recommend that the magistrates in native locations should try 
adultery cases >—Yes, as long as you deal with cases arising from their native manners 
™ 3139, Sb h be ed d onl recognized, 

3139. Should the regulation carried out, and only one marriage i 
would you recommend oo ths law of inheritance should in any way be altered ?—I 
don’t think the law of inheritance would require any alteration. 

3140. What would you do with property which the husband usually apportions to 
a separate house ?—In cases where it is clearly a gift to that house, I should allow it to 
be claimed. It would only be in cases where there is no cattle formally given over to 
that house, where there would exist a doubt as to whose property they should be. 

3141. Do you think the employment of agents in native cases should be encouraged ? 
—No, not in these courts. 

3142, What is the opinion of the natives themselves in regard to agents P—They 
call them men who pervert facts; they do not like them. 

3143. Are there many cases of girls being forced into marriages against their will 
in this district —Yes, a large number. 

3144. Is it not known among them that they can appeal to the magistrate for pro- 
tection >—They do know it, but they never avail themselves of the privilege. Gener- 
ally the parties live together for a short time, and then she comes up to complain of his 
harsh conduct. 

3145. So that eventually, they do make their cases known ?— Yes. 

3146. Mr. Rolland.| Did you ever hear any Kafir say that he paid thazi to ob- 
tain the consent of the bride’s father ?—I cannot say, for I have never asked a native 
that. Some of the old Kafirs state that it is cattle handed over in trust, and only the 
children of that marriage have a claim upon the recipient, should it become necessary. 
Others say that it is simply the payment for a wife, made by the intended husband for 
the services he expects to derive from the woman. 

3147. What would you suggest with a view to gradually putting a step to poly- 
gamy ?—I think the system of registration, and barring them from any action at law, 
in cases arising out of polygamous marniages. 

3148. Would not giving the special magistrate power to carry their judgments 
into effect, tend to check actions among themselves arising from polygamy ?—Yes it 
would. As a matter of fact, the natives steal cattle for payment in actions arising from 
these cases. 

3149. Would a law, making it illegal to seize cattle without an order from a court, 
be a good law P—Yes, and I think everything should be done to check such practices. 

3150. Sir. J. D. Barry.) You spoke a short time back, of a formal gift of cattleto 
a house; is there always a formal gi then ?—No, not in all cases. Very often, when, 
say, a man is dying, he will say in the presence of his friends, ‘‘ Well, there are seven head 
of cattle down at Tom’s place; I give ites cattle tothat house. There are ten head there, 
those I give to that house, and so on.”’ That is the expression of his will, and is never ques- 
tioned by any of the other families. Where, perhaps, it 1s not quite clear, a dispute will 
arise ; the persons holding the cattle might deny it, or the number not agree, and then 
the claimant will have to bring witnesses to testify that the man on his death-ded, in 
their presence, told them what was to be done with his property. 
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3151. Is there any property acquired by any but the chief house, except by gift 
rom the husband ?—No; 7 might mention, however, that in this district, at the 

i time, native opinion is divided as to whether the eldest son of the left-hand 
ouse, or other houses, has a claim to the dowry of their sisters. 

3152. Do you think the dowry ought to go to some particular house ?—I think so. 

3153. You think that the person who gives the ‘haz/ gives it to a particular 
house, that from which the woman he married comes ?— Yes. 

3154. According to Kafir custom, does not only the shazi, but the profit arising 
from such ihaz/, calves and cows, belong to the house from which the woman came ?— 
Yes, generally, as a donation. 

3155. If we apply the principle of donation to these various houses, you might 
deal with the question totally independant of marriage P—I think so. I may remark 
that no dispute ever arises in regard to the ‘hazi during the father’s life-time. 

3156. Would any injustice be inflicted if the law gave to the heir of the prinapal 
wife, all the property belonging to the father, except the property which has been 
alloted to the other houses No I think not; it would be carrying out the spirit of the law. 

3157. In regard to the ukulobola received for a girl from a particular house, 
is that house bound to support her if ill-treated or deserted by her husband, or is she 
supported by her father ?—I think by the father. 

3158. You say that girls are forced to marry against their will, and sometimes 
come to you to complain of the harsh treatment they receive P—Yes. 

3159. What do you do with such cases ?—In all probability it leads to a divorce. 

3160. Do you order the return of any of the dowry ?—It depends upon the treat- 
nent thegirlreceived. I generally orderthat most of the dowry shall remain with her father. 

3161. Suppose she is re-married, does her house get i/vz/ again ?—Yes. 

3162, And that house retains first and second ‘kuz’, or balance, as the case may 
be ?— Yes. 

3163. Where there has been no ill-treatment, and when the girl is at fault, do you 
sometimes order divorce ?—Yes, where the girl is to blame, the whole of the cattle 
nearly goes back to the husband. 

3164. Mr. Stanford.] Is property, earned by a married woman, considered as bes 
longing to her house ?— Yes, it is generally so considered. 
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3165. Sir J. D. Barry.] I believe you are Civil Commissioner and lesident 
Magistrate for Worcester °—I am. And formerly you were Civil Commissioner and 
lesident Magistrate for Queen’s Town #—I was. 

3166. As such you were brought in contact with numbers of natives who were 
within your jurisdiction ?— Yes. | 

3167. How have you acquired your experience of natives ?—I was here in King 
William’s Town as Acting Civil Commissioner for eleven months, and I was at Queeh’s 
Town for nearly seven years. 

3168. In Queen’s Town did you administer native law to all 2—I allowed native 
customs in deciding cases as far as I thought consistent with law. 

3169. It was both in Queen’s Town and on the Tembu location that youadministered 
native law ?—Yes. 

3170. At that time were the colonial laws in force in the Tembu location -—Yes. 

3171. Under what authority did you administer native law ?—As magistrate in 
the court at Queen’s Town, where it had always been the custom to take cases of dowry, 
and I held that I was bound to hear those cases, and to decide them in accordance with 
native custonis. 

3172. Whether there was one marriage or more ’—Yes, I looked upon it as 4 
matter of contract. | 

3173. And not as an immoral or illegal contract ?—No. 

3174. Do you know there is a variety of opinion as to the ukulobola ?—Yes, some 
hold it to be immoral and others not to be so. 

3175. In administering this native law did you at any time call in the aid of any 
natives, either as experts, witnesses, or to assist von in your magisterial capacity as 
assessors P—I made a distinction as to the course I adopted in the Magistrate’s Court at 
Queen's Town, and the course I followed on my periodical visits to the Tembu location, 
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In Queen’s Town I decided cases without the assistance of natives as assessors, but 
in the Tembu location I always had a number of men who acted as councillors, to assist 
me by their advice as to what the native law was, and how it would apply to the 
particular cases brought before me. Where I found that the native law was just, and 
could with propriety be carried out I acted upon it, but in other cases if I thonght 
the native law unjust, I stated my reason for objecting to their law, and gave my judg- 
ment in accordance with what I considered justice. But, as a rule, wherever I could, I 
took the advice of the councillors and administered law in accordance with it. 

3176. Were they of much help to you ?—<A very great assistance, both as to their 
knowledge of native law and the application of that law to the facts before the 
court. 

3177. Do you recognize the system as a good oneP—I do. I think it gives the 
natives more confidence in our administration of justice. 

3178. In selecting these councillors or assessors, what mode of selection did you 
adopt ?—I selected them myself from amongst the natives living in the location whom 
I thought to be the most civilized and loyal to Government. Of course I took the 
advice of others who knew more of the natives than myself. I acted very cautiously at 
first, and was advised by Mr. Warner, who had been T'ambookie agent, and was living 
at Glen Grey at the time. 

3179. Were any of the chiefs called in as assessors >—There were only two chiefs 
of any importance, Gongubele and Umfanta. Against Umfanta I was warned, and 
as a matter of fact he had no right in the location being there only on sufferance, and 
Gongubele [ did not trust sufficiently to employ him as an assessor. 

3180. But had it not been for that would you have invited them ?—Certainly. 

3181. And they would have been glad to aid you ?—Yes, had I been able to make 
use of them. I always intended, if possible, to make use of both of them as soon as it 
was practicable ; but, whilst there, I did not see my way to employing them as senior 
headmen, though I did make use of them as headmen of farms. . 

3182. Did the natives appointed to act with you appreciate it as a distinction ?— 
I think so. 

3183. Were they paid anything ?—The senior headmen of sections or blocks got 
£12a year. The headmen of farms £6 a year. 

3184, Can you state the system of location division, and the creating of these head 
men ?—By my advice the Government divided the Tambookie location into farms of 
from fifteen hundred to two thousand morgen each, which were surveyed in the ordinarv 
way. The surveyor had instructions to make every farm, as far as possible, complete in 
itself with water, arable land, wood, and grazing land. After the survey a headman 
was appointed by my advice ineach farm. The headman was shown the boundaries of 
his farm, and was informed that he was held responsible to the Government for the good 
behaviour of the people living on his farm, and that in every way the Government 
would look to him for the good management of the farm, the collection of the hut- 
tax and so forth. A number of farms, say twenty or thirty, were then grouped together 
to form a block, and a senior headman was appointed by me to each block. 

3185. Where did you select him from ?—T'rom amongst the people themselves. I 
took the best man I could find living in the locality. If a man of good blood was to be 
found I was only to glad to employ him, if possible. 

3186. Did you begin your selection of the senior headman to aid you in the 
selection of the headmen of farms ?—Yes. : 

3187. Had you any difficulty in finding fitting men for this post of senior head- 
man ?—Only in one locality, and that was where oe ous was living. 

3188. Ifow many blocks were there ?—I think about six or seven. 

3189. What were the duties of the senior headmen ?—Principally to look after 
other headmen and see that they did their duty. He had no farm of his own to lock 
after, but had to attend on me every month when I visited the location, and to report 
all that had taken place in his block onus the preceding month. I held courts at 
two places, the Bolotwa and Glen Grey, where they were directed to meet me: some of 
the senior headmen being ordered to attend both places, and others to attend at one 
place or the other. 

3190. Was there any reason for that P—Well, yes, there were one or two in whom 
I placed greater confidence than others. 

3191. These I presume were the assessors who aided you in the administration of 
native law ?—All the senior headmen acted as assessors. 

3192. Do you speak Kafir P—No, I used an interpreter. 

8193. Were there ever any objections to administrating justice in this way ?---I do 
uot think so. My clerk understood Kafir and he was a check upon the interpreter. 

319-4, Has the system been continued since you left ?---I have no knowledge uf 
that ; I have been informed it was not continued in the same way. . 
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3195. How was it continued ?---While Mx. Stanford was living in the location he 
continued it. Ile was appointed by the Govermment at my request, as clerk in the 
Tembu location under me, and when [ left he remained in the same appointment and 
took the native cases. While T was at Queen's Town, Mr. Stanford did not try any cases 
in the Tembu location, but simply collected taxes and gave passes to the natives. 

3196. When you went out to the location you collected the hut-tax and acted as 
Civil Commissioner ?--- Yes, but I found this very laborious. The collection of the hut- 
tax once a month took up so much time that Mr. Stanford was appointed for the purpose, 
but he had no magisterial functions in my time. 

[ Mr. Stanford here explained that after Mr. Judge left, he (Mr. Stanford) finding 
that some system must be pursued, followed Mr. Judge’s plan as wellas he could. All 
criminal cases were sent to QQueen’s Town, and all civil cases between the people he him- 
self settled, following the rules prescribed by Mr. Judge, the people beimmg so well 
satisfied that his judgments were always carried out. 

3197. How did you enforce your decisions ?---By means of the healmen. These 
men were also sometimes employed as special constables and then received special 

ay. 
3198. Would you advise a continuation of this farm system or any other ?---I 
would advise the continuation of that system, always having in view the object of some 
day, if the people wish it, giving them individual titles. 

3199. Do you think these assessors are more required in civil than in criminal 
cases ?--- Yes. 

3200. And slight offences that are not really crimes, such as infringements against 
municipal regulations, would they be dealt with by the assessors ?---I would not allow 
them any jurisdiction, but only use them as advisers; of course they should have 
administrative functions in their blocks. 

3201. In all offences that are in the first instance fineable, would you recommend 
their use, in all cases which did not come under the criminal law of the colony in 
fact ?---I hardly think so. 

3202. Well in all municipal offences then ?---I would not give them any indepen- 
dent jurisdiction in the present state of the native tribes. 

3203. Had you any municipal regulations ?--- Yes, referring to the rights to arable 
land, or water and trespass, and so forth 

3204. Were they written regulations ?--- Yes. 

3205. Under what authority ?---I had no special authority but I sent them to the 
Government to keep it informed of what I was doing. I framed these regulations with 
the advice of the councillors, and never altered a regulation except with their advice, 
and after the matter had been fully discussed with them, and by them often with the 

le. 

3206. What was the date of these regulations ?---I cannot say exactly. They 
were not published but I left them in the Civil Commissioners Office, in Queen's Town, and 
the natives of the Tembu location were well acquainted with them.* 

3207. Can a copy of these regulations be obtained ?---I don’t know. I left them 
in Queen’s Town, but you might be able to find them. 

3208. Are they still in force there ?---Up to the time I left they were. : 

3209. Were there penalties by fine attached to any breach of the regulations ?--- 
do not think any specific fine was mentioned in any instance. 

3210. How were the penalties enforced ?---There was never any opposition. A 
threat that I would recommend the expulsion of any offender from the location was 
sufficient. 

3211. Was there no officer among them similar to the wmsi/a?—No; each head- 
man was employed as messenger on his own farm. 

3212. Did these regulations apply to each farm, or each block, or had you one set 
of regulations for all the blocks ?---There was one set of regulations for the whole loca- 
tion, and each headman was required to enforce these on his own farm. He knew the 
regulations. They were to guide him. They were general regulations. 

3213. Did the natives like the course you adopted in consulting them before 
framing these regulations ?---Yes, I think they did. If you are going to (Queen’s Town 
you might ask them. 

3214. In framing them did you allow any but the headmen to be heard on the 
matter >—No, I did not allow the common people to interfere at all. 

3215. In hearing these cases in which these headmen acted as assessors, did you 
allow any man, not a headman, but who was of intelligence, to say anything on the 
matter ?— Yes, if he happened to have any interest in the case. 


*Vide copy of regulations of the Tambookic location, handed in to the Cummission at conclusion of ex- 
amination of Mr. Driver, Resident Magistrate, Lady Frere. 
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3216. Did you allow anyone to speak in court, to addyess you, and discuss these 
matters P—Only parties to the stuits or their friends, 

8217. In the administration of criminal justice, do you think it would be inexpe- 
dient to call in the aid of these headmen or other natives to act as a jury in all or any 
criminal cases heard by the magistrate ?—I should not have minded trusting the coun- 
cillors I had to act as a jury, but I do not think that, as a rule, we should be able to 
make use of the natives in that way. 

3218, You think it would be better to throw all the responsibility on the magis- 
trate in criminal cases and letting the high court review mn think so. But I see no 
objection to the magistrate having these councillors to advise him with reference to native 
law and custom which might be considered in some way to palliate the offence. Their 
assistance is of great use in regard to native custom. 

3219. Do you recommend that there be o criminal code framed to be enforced de- 
fining each crime and as far as possible the penalties to be attached to each offence P— 
I think it would be an assistance to some magistrates to have such a code to refer to, 
but I am of opinion that the best men that the Government has at its disposal ought to 
be appointed as magistrates on the frontier, and those men would probably be able to 
administer justice without reference to any code of that kind. 

3220. You have already stated that magistrates differ as to the meaning of uku- 
lobola ?--- Yes. 

8221. Do you think there should be a law defining its meaning ?—Yes. I think 
there ought to be some means of seeing that the magistrates are all carrying out the 
law in the same way, and that might be done by the system of supervision. I think 
there should be some Commissioner on the frontier constantly moving about and attend- 
ing to all native affairs, and seeing that justice is administered the same way in all 
districts. 

3222. But by what authority could a Commissioner interfere with the administra- 
tion of justice. He would have no right ?—If he found that any magistrate was not 
administering the law properly it would be his duty to report the matter to the Govern- 
ment, and, if necessary, the Government would remove him. 

3223. Would not the effect of a code be to create uniformity in the administration 
of justice ?—Yes ; and probably such a code would render the law clearer to all magis- 
trates, and would tend towards equal administration of justice throughout the frontier 
districts; but I think, however clear the law may be, there will always be found men 
who will take diverse views, and carry the law out in different ways, There is no 
doubt that a code would greatly aid in the administration of justice. 

3224. If there was a code as to procedure, would you have it indicated that you 
could call in assessors. Would it be good that wherever there are natives this aid 
should be called in ?—Yes, in native matters. 

38225.. In fact it follows out their own mode of trial to some extent ?—Yes. 

3226. In regard to civil cases, these assessors are very valuable, but if there isa 
civil code telling you what native law is, would not the necessity for assessors to aid 
you in discovering what the law is be done away with ?—I do not think it would do 
away with the use of assessors altogether. Even if the law were well-known their 
advice as to its application to the case in hand would be valuable, and there are many 
customs which would probably not find their way into the code, just as there are with 
us many customs that are not to be found in our law books and yet are recognized by 
our courts. 

38227. Do youthink you could convert them into jurymen conveniently; that is 
to say, make them jurors of facts which are deposed to in court, or could you suggest 
any means by which by some gradual process they may be converted into jurymen ?— 
Any jury system at the present would not be wise. 

3228. Now, in this location of Glen Grey, you have, say six sections, with twenty 
headmen in each section, making in all 120 headmen, if you were to summon from 
these fifteen men as jurors whenever you go on magisterial duties, could you not choose 
from among them five men to deal with the facts and aid you in the administration of 
justice P—I do not think those headmen are sufficiently far advanced to be trusted in 
that way. They have yet to learn what abstract justice is. 

38229. So you would postpone that for a time ?—Certainly. 

3230. Then in the district of Glen Grey, do you think the system of trial by jury 
could not be put into operation at all. Suppose the circuit court was to go there, could 
you find a jury of nine from among all the inhabitants there by any process you could 
devise ?---No, I do not think so. Not amongst the natives. 

3231. Do you think you could amongst the Europeans and natives combined ?—I 
think you would get a fairer jury in Queen’s Town in all criminal cases. 

3232. Do you think that all serious cases arising in the 'Tambookie location should 
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be tried in Queen’s Town rather than in Glen Grey ?---Yes, I think so; cases that come 
before the circuit court, criminal cases. 

3233. Can you say whether you could recommend circuit courts to be held any- 
where among natives where courts are not now held, and where trial by jury could 
take place ?---Although there are some natives who, undoubtedly, are fit to sit upon a 
jury, still I think if would not be wise to hold circuit courts where you would not have 
a sufficient number of Inuropeans to form a jury with some of the best natives, to deal 
with even native cases. 

3234, Are there in Queen’s Town many natives qualified to sit as jurors P---I 
don’t recollect a native ever being on a jury whilst I was there, although there are some 
natives in the district who are qualified to sit, many being landed proprietors, having 
farms of fifteen hundred morgen. Of the Transkei or Tembuland I have not sufficient 
knowledge to speak. But with regard to serious cases, [ think they might very well be 
tried by a Judge of the Supreme Court, with the magistrates sitting as assessors. 

323. In cases of murder and such kind, would not you import any native at all ? 
---I have not thought much on that point. 

3236. Do you think it wise to associate political and judicial positions in one 
verson, as in the case of the Government Agent in Basutoland; or would it not be 
better. in serious cases, to let a judge come and sit with the magistrates as assessors P--- 
I think the natives associate chieftainship with the idea of jurisdiction, and I think 
that if the chief magistrate had no jurisdiction whatever, it would weaken his authority. 
Perhaps a judge sitting with the chief magistrate and magistrates as assessors would be 
the best course. 

3237. Mr. Stanford.| Did you find any opposition from the chiefs to the farm 
system ?---Yes, Gongebele opposed it. 

3238. Do you think it practicable to be carried out in countries where the chiefs 
hold considerable power 2. think it very doubtful. 

3239. Would you advise it in such parts of Tembuland, for instance, as are vacant 
in consequence of the late rebellion ?---I think it might be tried there with success, as I 
suppose that the power of the chiefs in those parts has been broken. 

32-40. In the selection of beadinen, were you guided by political considerations as 
well as fitness of character ?—Yes, and [ trusted to the headmen to give me information 
on political subjects. If I could nut trust them in such matters their usefulness was 
very much reduced. 

3241. So that in the administration of justice in that part, or even within the 
colony, you would not lose sight of political considerations ?—Not entirely. 

3242. These headmen assisted you in the trial of eases, and in their appointment 
you had also to be guided by political considerations ?—To a great extent, although as 
far as possible, I appointed men who had influence in the tribe. 

3243. Do you think that such men would do good by sitting to give advice merely 
on criminal cases ?—Yes, I think they might he employed to give advice in criminal 
cases. I ollowing to some extent the custom of the Kafir chiefs. 

3244. Is that the way you would use them in regard to civil cases ?—Yes, both to 
give advice as to the custom and as to its application to particular cases. 

3245, Did you feel yourself bound, in particular cases, to follow the advice of 
these men ?—Not if it was contrary to justice, but L always explained why I did not 
accept their advice. 

3246. The senior headman on a location advised and you decided ?---I decided. 

3247. Is that the power which you would recommend should be given then ?---Yes. 

3248. Did you allow agents in your court on the Tembu location to appear ?--- 
They never attempted to appcar; Tam afraid if they had it would have been trouble- 
some. 

3249. Do you consider it would have interfered with the simple mode of procedure 
you had in the Tembu location ?---Yes, | 

3250. Would that have beon a disadvantage ’—Yes, because we were not always 
acting mi accordance with legal form, and they night have taken technical objections, 
and thus have intefered with the whole system. 

3251. Is it your opinion that the system administered by you in this way gives 
more satisfaction to the people than if their cases lad heen conducted in legal form and 
agents had been appointed ?---I think so. 

3252. In Queen's Town, was it necessary that they should have an agent before 
bringing a case into court ?---In civil cases it was not necessary, but it was the rule. A 
native mght have come and brouglit a civil case without the intervention of an agont. 

3293. Did you, on the Tembu location, try cases of adultery where damages were 
claimed ?--- Yes. 

3294. And also claims for the return of dowry in wife cases ?---Yes, those cases I 
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also tried in the magistrate’s court in Queen’s Town. TI have the opinion of the Attor- 
ney-General to the effect that magistrates should try such cases. 

3259, Sir J. D. Barry.| Can you let the Commission have a copy ?---I shall be 
happy to supply it. 

3256. Mr. Stanford.| Do you think that some provision should be made to em- 
power magistrates of districts to try cases of adultery ?--- Yes, I think they should have 
power to try such cases, including seduction. I beheve if you do not give magistrates 
the power to try those cases it would be equivalent to refusing any remedy. 

3297. When the farms on the Tambookie location were being surveyed was it en- 
deavoured, as far as possible, to make the farms suit the manner in which the people 
were living, including their kraals and gardens ?---It was, and we tried, as far as pos- 
sible, not to inchide more than one clan in each lot, so that the senior headman was of 
the same clan as the people under him. 

3253, Where you could get headmen of the same elan as that living on the farm, 
were the people better satisfied 7---Yes. It would be almost impossible to get the 
people to pay any respect to a man belonging to a different clan or a different tribe. 

$259. Are these tribal feelings very strong among the natives ’---They were so 
when I left Queen's Town. 

3260. As a whole do you find that the people of the Tembu location made advance 
under this system ?---I think so. I believe ow authority over them was increasing. 
Lately [induced them to do many things I could not at first have attempted, such as 
mnuking roads, building stone kraals, and so on. 

3261. In fact the system gave you better control 2—Yes, and I think we knew 
pretty well what was going on in the location. . 

3262. Did you endeavour to put down the more heathenish practices ?--- Yes. 

$263. ILow ?---In this way: uf at any of their immoral dances any offence was 
committed, I punished rather more severely than I otherwise should, and if it was pos- 
sible I punished the headman of the kraal where the dance had taken place, because I 
held him responsible for maintaining good order at his own kraal. 

8264. Was that acting on the principal of collective responsibility ?---Well, I cer- 
tainly held the headman responsible for what took place at his kraal, if he had not in- 
terfered in any way to prevent it. 

3265. Did you hold it as a duty for any man or headman to report to you any crime 
of which he had a knowledge or seen committed ?---Yes, it was his duty to report every 
offence that came to his knowledge. 

8266. And where negligence could be proved, cither against the man or headman, 
did you punish by fine ?---I used to fine the headmen part of their pay. 

8267. In the Government locations, do you think that principle of reporting is of 
sufficient importance to be maintained ?--- Yes, I think it very important to maintain it. 

3268. ‘There were a number of farmers in the Tembu location who had private 
farms ?--- Yes; native farmers. : 

38269. In what way did they obtain possession of these farms %+--They were 
granted by the Government for good service. 

2270. Did these men make much advance in civilization ?---Yes, many of them 
did,in fact I suppose nearly all those who had farms were men advaneed in civilization. 

3271. In what way ?---They built houses, planted trees, made gardens, had their 
children educated in mission schools, and so forth. 

$272. If there were vacant lands to be occupied by the natives in the Transkeian 
district would you advise granting to the most deserving of them small farms ?--- Yes, 
IT would. I think if you can get such men as we had in the Tambookie location to live 
in the Transkei it would very much assist vou. They are always ready to report what- 
ever is going on amongst the natives, and in every way they would be of great service. 
In the ‘Tambookie location we could not have done without them, and they were gene- 
rally selected as senior headmen. IT always held out to a senior headman the hope of 
his some day obtaining a grant if he served the Government faithfully. The farms 
were fifteen hundred to two thousand morgen, at a Jow quitrent of two or three pounds. 

3273. What powers would you give the Commissioner of Native Affair, of whom 
you spoke ?---I would give him a general supervision in native affairs. 

$274. Would vou include the Dependencies ?---1 don’t know that I should inter- 
fere with the chief magistrates in their own districts. I should look upon them more 
as the commissioners on behalf or Government in their own districts, 

3275. Do you think it would be advisable to establish a land cowt to decide all 
questions in which natives are concerned in regard to land in the colony ?—That is a 
question requiring some consideration. I will think it over and give the Commisson a 
reply. 

3276, Mr. J. Ayliff.] I suppose in these cases on the Tembu location that you 
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dealt with according to native law, that there was common consent by both litigants to 
submit to your judgment ?--- Yes. 
$277. If there had been anything like a formal protest against your exercising 
this special eee tae -you would probably have hesitated before exer cising it ?--- Yes. 
3278. In dealing with criminal cases, did you find that it was any adv antage to be 
euided by Kafir law ?---I do not think I adopted Kafir Jaw much in criminal cases; it 
did not apply. 
3279. You, no doubt, found that in criminal cases all the ends of justice could be 


obtained by colonial law bY es; making allowance for the natives in some cases where - 


their customs had misled them to do acts they would not. otherwise have committed. 

3280. Do you think our colonial law would, in considering an offence, deem it 
somewhat palliated by a circumstance of that kind ?--- Yes, certainly. 

3281. In civil cases, excluding those arising from matrimonial causes, can you give 
any instance in which you think Nafir law would have better answered the ends of 
justice than colonial law among natives ?---Yes; 1 think the Kafir Jaw of inheritance 
answers the ends of justice amongst themselves better than our law, and I have found 
that the Kafir law in regard to trespass is more adapted to their cireumstances. 

3282. Then T take. it you were administering, side by side, two systems of law | 
one with the consent of the people, and the other at Queen's Town in your own mgis- 

terial capacity ?---Although I tried cases in the Tambookie location in a different form, 
I endeavoured, as far as 1 possibly could, to apply the same principles as I acted on in 
(Queen's Town. That was one reason why I thought it was far better for the magis- 
trate of the district, who was in the habit of dealing with colonial law, to try the cases 
in the Tamboukie location, than for a superintendent of natives to try them, who would 
simply apply IXafir law without considering colonial law, of which he might have no 
knowledge. 

3283. Were the principles you followed the same as those which now guide you as 
the magistrate of Worcester eg should say that the principles were the same, but at 
Glen Grey I consulted Maclean’s book on Kafir laws and customs, for which I find no 
use at Worcester. 

3284. Looking back on the way in which you dealt with native cases in the Tam- 
bookie location, are you satisfied that the general ends of justice were properly served P 
—Yes. 

3285. Do you now recommend that a similar svstem should be adopted in admuinis- 
tering justice among all colonial natives where there is tribal influence ?—I would in 
pative locations. 

$286, Of course you admit that the svstem which you followed there was based on 
Kafir laws and customs ?—Yes, but ax T said before, T did not feel hound to follow 
Kafir law in every case. I would rather sav that T administered colomal law, making 
every allowance for Kafir customs. | 

3287. Would you recommend the Government to establish a clear and distinct 
cole of law for the natives, or would you rather reeommend that there should be grafted 
on to our existing law provisions for giving effect to many of their transactions which 
are not known in civilized countries 2—I should rathor not have two distinet systems, [ 
should simply legalize many of the Kafir customs, and so do away with any grievances 
they may have, and obtain a better control over them. 

$288, Would you recommend that the law should more distinctly recognize and 
sanction the practice of ukulobola 7—Yes, T think the law should) recognize that 
svetem. 

32589. Do vou see anything so immoral and gross in the svstem as to place it 
bevond the cognizance of a well-made law 2-—No, . 

$290. L suppose on the whole vou think that the natives generally may be well 
governed by our own laws ’—Yes, speaking generally, and if we legalize some of their 
customs. 

201. When vou speak of leeulizing their customs, do you desire their legalization 
eres of any onl there may he in them, ov is it with the object of ultimately {NSTI 
lating all their laws with ows ?—L should always keep that object m_ view. 

$292, Then the ultimate good to whieh vou would also aim would be the extinction 
of Kafir lave und customs 2—Yes ; > there ave soine of their customs which T should tole« 
rate for the present for politic ‘al reasons, but whieh [TE showld be sorry to make perpetual, 
and as long as they hold the lands in common it will be impossible in all cases to apply 
volonial law. 

3293. Then you would not now recommend the abolition of all Kafir Jaws and 
customs ?—wNo, certainly not. 

3294. Do you think that the eases of natives could be sufficiently met by bringing 
them under the operation of colonial laws and simply ignoring such practices as uku- 
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lobola and polygamy ?—No, I think that if you ignore them it will be equivalent to 
a denial of justice, and they would go to their chiefs and we should lose all control. 

3295. I understood you to say that you felt it your duty when magistrate at 
ne Town and King William’s Town to recognize these contracts of ukulobola ’?— 

es. 

3296. Are you not aware that several other magistrates have repeatedly refused to 
recognize them /— Yes. 

3297. Is not that inconsistency in the mode of administering justice calculated to 


- embarrass the natives ?—I think so. 


3298. Are you of opinion that they should as far as practicable be informed in the 
administration of law where natives are concerned ?— Yes. 

3299. Can you see how that evil of inconsistency can be avoided without our for- 
mulating some code of laws ?—I have no doubt such a code would be very useful. but 
if the law were made clear regarding ukulobola I suppose the inconsistency would 
disappear in that matter at least. 

3300. Do you think such code would be acceptable to the natives if any part of it 


were in conflict with Kafir laws and customs 7—Certainly not, if it ignored all Kafr — 


laws and customs. Even if it disallowed only the most objectionable of their customs, 
it would not be entirely acceptable to them, but there are many Kafir laws and customs 
which could not be legalized. Probably they would not voluntarily give up any of thei 
customs, but I should not think of giving way to them so far as to allow all their 
customs to become lnw. 

3301. Would it not be impolitic to enforce a code or system of laws which thev 
object to ’—There are some laws we must force upon them even if they do object, and 
there are some of their laws which we could not possibly accept. 

3302. Mr. Rolland.| You have spoken of the Tembu location. Was the system in 
Oxkraal location the same 7—No. I did not go out to Oxkraal or Kamastone. There 
was a superintendent at those locations. 

3303. In the Tambookie location did you make any regulations about the 
immoral customs in order to reduces the evils which attended them ?—Mv regulations were 
in writing. I do not remember that we interfered with the dances though we discou- 
raged them as far as we could. If crime resulted I punished with severity. As long as 
they did not come into the villages they were not interfered with. 

3304. In regard to these headmen sitting with you as associates; do you think 


they are of great value 7—Yes, their great value is that the magistrate can ask their — 


opinion, and the value of that opinion is that they are better able to understand the 
weight of native evidence consequent on their knowledge of persons, parties, and 
customs. 

3305. Do you think it desirable to allow the lheadmen to retain the power of 
allotting garden land /—Yes, that was the custom with us, but there was always au 
appeal to the magistrate. 7 

3306. Do you think it would be an advantage to vest that power entirely in_ the 
hands of a European officer 7—It might answer, but I should, as far as possible, allow 
the natives to settle the question themselves, and let them, if necessary, appeal to the 
magistrate. 

3307. Tn regard to Kafir laws generally, are you of opinion that the great advan- 
tage of Kafir law is its simplicity and its inexpensiveness from a native point of view ’7— 
Yea, I should think so, and unless you make our law more inexpensive and _ casily 
attainable they will go to their chiefs, and, as amongst natives, jurisdiction means power, 
the influence of the chiefs will be thereby increased. 


Edward Arthur Judge, Fsq., re-examined. 


3308. Sir J. D. Barry.) Tlave you any suggestion to make as to the treatment of 
ukulobola cases 7—I think cases regarding ialabali should be entertained bv 
our courts, as I do not consider it mmmoral, and regard it simply as a matter of contract. 

3309. Do you treat it as a trust created for the benefit of the wife in certain cases, 
or treat it as a payment which entails obligations to aid the wife should she becmne 
destitute ’—I look upon it as a kind of provision required by the wife’s family to be 
mace for her in case of ill-treatment by her husband whereby she is forced to return to 
her family. Mr. Dugmore, on page 35 of “ Maclean’s Kafir Laws and Customs,” says 
that “the cattle paid for the bride are considered, by law, to be held in trust for the 
benefit of herself and child should she be left a widow.” 

3310. Is that trust present to the minds of the natives when they give this uku- 
lobola or tkazi, or do they consider it given to them as absolute property 7—I think 
they look upon it as absolute property, but at the same time the wife's family have to 
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provide for her in case of her return. I also look upon ukulobola as a protection to 
the wife. 

3311. Wow 7—DBecause if her husband ill-treat her and she refuses to live with 
him, the husband cannot, as a rule, recover the whole of the ukulobola. 

3312. You know that many people say that ukulobola is the consideration given 
for the purchase of a wife ; now, in order to prevent this, what would you recommend 
that we define, in law, ukulobola to mean : what you say, or what else would you 
recommend ?—I would recommend that it should be defined by law to mean what I say ; 
a kind of settlement for the benefit of the wife placed in the hands of her family. 

3313. If you look upon it as a settlement, then the recipient ought not to part with 
the cattle ?—I should allow him to do what he pleased with the cattle; only I would 
hold him responsible for the maintenance of the wife and children in case of necessity, 
although, as a rule, the objection would not arise. 

3314. Inasmuch as the objection would not in most cases be enforced, and prac- 
tically the father of the girl would be allowed the benefit of it, do you think it expedient 
to limit the amount of the ukulobola ?—I think it would be as well that the law 
should not recognize more than a certain number of cattle. There is very often a dispute 
as to the number of cattle agreed to be given. 

3315. Would not these disputes be put an end to if a system of registration were 
adopted ?—Perhaps so; but that raises the question as to registration. 


3316. Well, are there any other reasons why you should limit the amount of 
ukulobola ?—One reason might be that it would probably enable the woman to 
exercise her choice more than at present. Another, that the poor man would have an 
equal chance with the rich man. At present an old man who is rich can offer more for 
a wife than a young man can. The girl would probably prefer the young man, and 
yet she is forced by her family to take the old one. 

3317. Would not such a limitation lead to an increased number of husbands and 
so tend to reduce the number of polygamous marriages /—I think it would. 

3318. And do you see any objection to a limitation by law to ukulobola ?—The 

only difficulty I see is, that probably in the case of a chief it would be very strongly 
opposed. 
: 3319. In the case of chiefs in Natal, it is provided that a larger amount of 
ukulobola may be given, do you think if the law provided for such cases the difficulty 
would be met ?—But that would amount to recognizing chieftainship in the colony, 
which I would not do more than I could possibly help. 

3320. But where chieftainship must necessarily be exercised in some form, do you 
think the difficulty could be met by legalizing the amount of ukulobola ’—Yes, I 
think so. 

3321. Do you think it would be well, even in the case of chiefs, to reduce the 
ukulobola, and so lessen their position or advantage over others in acquiring wives ?— 
Yes, certainly their position gives them an advantage. 


3322. And if so would you limit it to the ordinary amount ?—I take it that in 
legislating for the natives you must endeavour not to irritate them, and possibly you 
might irritate the chiefs by such limitation. 

3323. In the colony would you recognize the chiefs at all, excluding the Depen- 
dencies, in this matter of ukulobola by milowing them to pay more ?—No, I do not 
think in the colony I would recognize them. 

3324. Do you think that by limiting the ukulobola inthe colony in every case, 
that you would ultimately strike at polygamy ?—Yes; in the way I have said there 
would be more marriages, and, therefore, less polygamy. 


3325. It has been said that ukulobola is an evil because it fosters polygamy. 
Do you think it does ?—It does, certainly, in one way. It enablesa rich man to marry 
many wives, and prevents a young and poor man from marrying. 

3326. Do you think, to meet that evil, that it would be wiseto prohibit ukulobola 
altogether under penalties, or to treat it as an immoral consideration ?—I do not think 
you could forbid it altogether without creating great excitement amongst the natives. 

3327. And they would go on practising it in spite of you P—Yes. 

3328. Even if you refused to allow such cases in court they would still continue 
it P—I think so. 

33829. Are you aware whether among Christian natives ukulobola is practised ? 
—I cannot say I know much about it. 

3330. But you believe it is very generally practised P—Yes; but I cannot say in 
regard to Christian natives. 

3331. Is polygamy recognized by any law within the jurisdiction of the magistrate 
of King William’s Town ?—Yes; by the Kaffrarian Ordinance No. 10 of 1864. 
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3332. Do you approve of that Ordinance ?—I approve of the intention of that 
Ordinance, which was to enable the natives to dispose of their property according to 
native law; but, of course, I consider the sooner polygamy is done away with the 
better. 

3333. Has the time arrived for the repeal of that Ordinance ?—I am afraid not, 
but I hope in time that the natives will be brought to recognize single marriages, and 
then I think we might repeal that law. 

3334. It has been proposed that one means of bringing the natives round to this 
is to invite them to register all their marriages so that we can know exactly, before we 
legislate, either in the way of repeal or otherwise, what number of polygamous mar- 
riages we have to deal with ?---Well, I would not approve of the registration of all 
marriages, simply because I think it would be going too far in the direction of 
recognizing polygamy. We are compelled, to a certain extent, to tolerate polygamy, 
and in order to provide for inheritance we cannot help doing it without injustice; 
but I do not see why we should go further towards recognizing the practice than 
can be avoided; and if there is a difficulty about registering only one wife, then 
I should prefer registering none at all. 

3335. And is not the effect of that, this: that they will go on marrying and 
practising ukulobola without reference to our laws, and without our knowing to what 
extent ?—It will certainly continue to be practised, but it would be the same if we 
registered all wives. 

$336, But our ignorance would be greater; we should not know as much if we 
didn’t register ?—LDut we can get information regarding the number of wives when 
we collect hut-tax. 

3337. Well, is it not desirable that we should, where we have natives within our 
jurisdiction, control those natives P—Yes. 

3338. And is not one strong means of controlling them, to control their marri 
law, or their social laws and customs ?—I think you would gain sufficient control i: 
entertaining ukulobola cases in our courts, without going so far as to register all mar- 
riages, and thereby approve of polygamous marriages. 

3339. Would you register some of their marriages ?—I should see no objection to 
registering one wife married according to native custom, except that it might look as if 
we want, by doing so, to ignore the other wives. I should, as far as possible, simply 
tolerate their customs as much as justice requires, or circumstances compel us to do 
80. 

3340. You think the presence of some one in an official character at all marriages 
is undesirable P—Yes ; I think, looking at their present laws of marriage, it would be 
better not to have any Government officer present. Of course any native can, if he 
pleases, under the colonial law, register one wife before a magistrate. 

3341. Do you think that enough ?—Quite sufficient according to the present law, 
and where there has been a legal marriage before a magistrate or minister of religion, 
I would not recognize any other marriage. 

3342. Would you recognize any other native marriage which had taken place 
before such registration i and I would limit my previous answer to subsequent 
marriages as far as inheritance and ukulobola are concerned. 

_ 38343. It has been suggested that we should notify to all natives that they can 
come in and register, but only one marriage, and tell them that for the future we 
will recognize only one marriage. Do you think such a law would be wise, bastardizg 
as it would all the issue of future marriages not registered ?—I think it would be very 
unwise to attempt anything of the sort now, although I think it is a state of things 
we should aim at. 

3344. Is there anything in the way of a legal enactment that you would suggest 
as a check against polygamy ?—I cannot think of any at present, excepting to limit the 
ukulobola to a certain number of cattle, which Ido not wish to specify now. 

3345. Do you consider the consent of the woman is essential in all marriages ?— 
Yes, certainly. 

3346. Is not excessive parental authority exercised by natives over children, such 
as to do away with this consent in many cases ?—Yes; the authority of a parent some- 
times induces a girl to marry a man she does not like. 

33847, Is not that exercise of authority a great cause of polygamy by inducing 

varents to force their children to marry old polygamists, rich and in high positions ?— 

8348. Do you think it would be expedient under these circumstances for Govern- 
ment to secure, before a mariage is registered, the consent of the intended wife should 
be publicly given ?—Notwithstanding this, I would not interfere in order to get consent 
registered. I should pass a law that the consent of the girl was required, but. not that 
an officer should be present. 
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3349. Are you one of those who think that ukulobola is a substitute for a poor 
law to a great extent, either in theory or practice ?—I never looked upon it in that 
light. As far as the women are concerned they are always provided for either by their 
families or those of their husbands. 

3350. But the receipt of ukulobola, does it create obligation to provide ?—Some 
writers on Kafir law say it does create that obligation, and I think we ought to 
legalize that obligation; but there may be a doubt whether it exists under Kafir law 
or not. | 

3351. Do you know any heathen natives who have many wives and who have title 
to quitrent property ?—There are some. 

3352. How would you deal with landed property in case the owner dies intestate, 
not being married according to our colonial law ?—I would deal with it under Act 18 of 
1864, or the Kaffrarian Ordinance 10 of 1864. 

3353. In doing so, what would you do with it ?—I would decide according to the 
Kaffir custom. If the father assigned it, during his life-time, to a particular ee I 
would allow that house to succeed to it, and I should take evidence to show his intention 
of assignment, 

3354. Suppose there is no evidence of any assignment, what then ?---£ would give 
it to the son of the Ht es house, according to the Kafir law regarding property not 
specially assigned. He would be the son of that woman whom the father had declared 
to be his great wife. 

3355. Suppose he had left a will according to our law, would you accept that ?--- 
I should accept that showing his intention. 

3356. Suppose there is no great wife ascertainable, what then ?---But according to 
Kafir law the great wife is ascertainable. 

3357. Why ?—If a man dies without having appointed his great wife, his family 
appoint the great wife after his death. 

3358. Would you act on what they did ?---I would ascertain from them whom 
they chose as the chief wife. 

3359. And do you think it would be wise to legalize this practice by the uniform 
law on the subject, or can you suggest any other enactment ?---I think it would be well 
to legalize this practice. 

3360. Suppose a man actually died intestate, leaving landed property, what would 
be the rule in regard to the succession of that property, if native custom did not pro- 
vide for it in the way you have stated ?---I think that the native law provides under 
all circumstances. 

3361. Do you think it would be well that where there has been no provision by the 
deceased, and he happens to have been married to a Christian wife as well as others, 
that this land should be taken to devolve to that house ?---If a man marries according 
to our colonial law, having been previously married under native law, and dies without 
having previously appointed a great wife, I should assume in law the woman whom 
he married, according to colonial law, to be his great wife, and in the absence of any 
testamentary disposition, that the landed property should go to her issue. 

3362. Mr. Stanford.| Would you adjudicate in ukulobola cases arising out of the 
second and third wife P— Yes, I would, and I think that the custom should be legalized, 
if not legal at present. 

3363. And you would prefer perpetuating this to make compulsory registration of 
marriages P—I do not say perpetuating it, because I hope that, some day, we may cease 
to tolerate more than one marriage. 

3364. Ifa man who had registered one wife, married according to native custom, 
died, would you administer the estate according to native law?—If 2 had been married 
according to colonial law, I should allow the colonial law of inheritance to take effect. 
But if it was a native marriage, I would allow the children to inherit according to Kafir 
customs. 

3365. Then you make the ceremony the guide P—Yes, I should make a difference 
between the legal marriage and the native marriage. 

3366. In limiting the thasi would you punish for any cases of excess payment 
above the maximum allowed ?—I think it would be sufficient to provide that no more 
than the maximum allowed should be recoverable in any court of law. 

3367. Mr. Ayliff.] In reference to this point of limitation of the ikazi, do I 
understand you to say that the natives cling very tenaciously to their customs ?—Yes, I 
think there is little doubt about that. 

3368. And that has produced something like prejudice in favour of their customs ? 
—Yes, on the part of the natives. 

3369, Suppose there were to be registration {n the direction of limiting the skasi, 
would not the natives look upon that as being something like an encroachment on 
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their customs and rights ?—‘They would look upon it as an encroachment to a certain 
extent, but though it would be unwise to go too far at first, it is necessary gradually 
to assimilate their customs to our laws, and this would be one way in which 1 would 
begin. 

° 3370. Would not the natives from a distance misunderstand such a limation, and 
regard it os an attempt to revolutionize, which we wish to avoid?—I have no doubt 
there would be a great deal of talk about the matter among the natives, but I do not 
think it would create such a strong feeling among them as to be dangerous. 

8371. Do you think it would create as much excitement as making a law declar- 
ing ukulobola absolutely illegal >—No, certainly not; but, as I said before, I would 
not propose to make it punishable to pay more than the limited number of cattle. 

3372. What would you think of a law which provided for the forfeiture to the 
Government of payment of all excess ?—I think I should not go so far, but, perhaps, 
after they had become accustomed to recover no more than the limited number in 
courts of justice, we might go a little further, and absolutely forbid more than a certain 
number being paid, and in that case we should confiscate what was paid above the 
legal number. 

3373, Then, if you think our courts should not take cognizance of cases arising out 
of the payment of an excess of ukulobola, why should not they, on the same principle, 
avoid taking notice of ukulobola at all ?—Because I think, that if our courts refused to 
take cognizance of the ukulobola cases, the natives would still carry on the system, and 
ee would apply to the chiefs instead of the magistrates when they wished to enforce 
this custom. 

3374. Well, do you think the chiefs would give substantial justice ?—I think, as 
a rule, they would. | 

3375. In that respect no harm would be done ?—Yes, the harm done would be 
this, that the people would go to the chiefs, and so increase the influence of the chiefs, 
which is certainly inexpedient. : 

3376. But suppose, instead of these chiefs, the system were established which you. 
had in the Queen’s Town district, of having headmen appointed, holding similar offices, 
would there be the evil which you forsee ?—No, because I gave those headmen no 
jurisdiction. There would be no harm in natives going to these men for advice, but I 
should prevent headmen from carrying out their decisions by force. 

33(7. Myr. Rolland.| In regard to the question of limiting the ‘Auzi, don’t you 
think such limitation would tend to increase polygamy ?---I think if you were to limit 
the thazi, and make the consent of the woman indispensable, she would choose the man 
she liked; you would increase the number of suitors, and so the number of polygamists 
would be reduced. 

3378. Do you think that these women would prefer to live in a state of polygamy 
and that by placing all suitors on the same footing, that 7 would perpetuate the 
system ?—If the women preferred polygamy, then, probably, the limitation of the 
ukulobola would have no effect. 

3379. Has it been your experience that legal disabilities have a tendency to check 
polygamy ?—No, I do not think so; ‘sut this is because the women have not much 
voice in the matter. | 

3380. Is not the real remedy to polygamy to be found in raising the condition of 
women by education, association, or other means ?—Yes, certainly; but I think the 
other means suggested might be added, and I should like to remark that, in all that I 
have said, or may say, I make no allusion whatever to the customs or feelings of the 
Basutos, with regard to whom I have had no experience. 

3381. Sir J. D. Barry. ] Would it be well, in your opinion, Mr. Judge, to have 
locations exclusively for natives ?—Yes, I think so. 

2382. And would you have for the government of such locations our colonial laws, 
adding to them such native customs as are wise and good, or would you have for the 
government of those locations native laws, modified by the introduction of some of 
our principal laws ?---I should have colonial law, modified by the introduction of native 
customs. 

3383. And would you have that form distinctly stated in a code for the convenience 
of magistrates, and to supply any want of uniformity ?—I think it would be wise to do 


3384. Would you, in locations, allow any Europeans to intermix with the natives ? 
—I should allow Europeans to mix for the purposes of trade, but I think it would be 
better not to give them title to land, though I should not object to giving them leases 
for trading stations. 

3385. Would you put them under very strict regulations in regard to the sale of 
liquor on these trading stations in locations ?—I should prohibit it altogether, 
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3386. And for such Europeans living there, is there any objection to applying to 
them this code ?—I would not allow « European to adopt native customs, and t would 
not allow a native who had once married according to colonial law, ever afterwards, 
whether his wife be dead or not, to return to his native custom in regard to marriage. 
As to trespass, I would make all Muropeans liable to the native law of the location ; 
ou must understand that, in this matter, I am referring to native locations within the 
colony. 


Edward Arthur Judge, ¥sy., further examined. 


3387. Sir J. D. Barry.) In regard to land tenure, are you in favour of working 
up to individual tenure by degrees ?--- Yes. 

3388. How would you begin to work in a case where a clan is in oscupation of an 
area, beyond the colony, where the tenure is according to the usual native custom ?—I 
think there are not many chiefs on this side of the Umtata whose power and influence 
over their people has not been broken’; but if there is anywhere an influential chief 
having fuli authority over his people, I do not think that at the present time we could 
interfere very much with their system: of land tenure, although even in such parts I 
should recommend that, wherever it is possible, grants of small farms be made to 
deserving people of the tribe, or to natives who have lived for a long time in that part 
of the country, and if possible, endeavour to induce the chief himself to take a farm, 
and his coundillors also. If you do that, I think you might after a time divide the 
country into farms. The system would have to be very gradually carried out. In- 
dividual tenure would be my sim, but, where there is an influential chief, until you 
have managed to induce him to accept the system you would not be doing much good 
by giving grants to others. | 

3389. Would you at once ascertain and fix the boundary of his jurisdiction by 
survey or beacons in order to prevent disputes ?—I should certainly fix the boundaries. 

3390. In such area would you give any nights of property to missions, or would 
you reserve anything to Government for the purpose of erecting industrial schoools or 
any other purpose ?---I think I should give the mission stations their grants, as I think 
they are entitled to them under the present law of the colony, in a ees to the ex- 
tension of colonial boundaries. © 

3391. Would you give them large extents, so as to cnable them to locate natives 
on them, or only sufficiently large to prevent any possibility of dispute between them- 
selves and the natives ?---As much as they require for their personal oecupation. 

3392. What would you reserve to the Crown as absolute property ?—I would re- 
fain for the Crown the right over the whole country, like the Mafir system, in which 
the chief holds the land. 

3393. Holding it in trust for future disposal ?— Yes. 

3394. Would you specially appropriate any portion of this in its first stage ?—I 
should specially appropriate any ground required for villages, and particularly about 
the seat of magistracy. J think it is an important point that magistrates in the 
Transkei, instead of living 1m isolated positions, as at present, should have villages es- 
tablished wherever they are located. It would strengthen the hands of a magistrate 
very materially to be living in a village. | | 

3395. If you obtained land for such villages, would you allow any natives living in 
their native state to occupy this land, building huts, and cultivating the soil >—Under 
certain circumstances I skould allow natives to live on such reserves, but it should be 
distinctly understood that they oceupy such land not at the will of the chief but at the 
will of the magistrate, and that they are subject to any rule Government may from 
time to time make. 

3396. From your knowledge of the country, do you think we can always obtain 
such pieces of ground for village purposes ?—Of course in some cases you would have to 
consult the chief more than in others, as much depends upon the amount of his in- 
fluence, and you would have to be guided by circumstances. 

3397. How would you start your village ?—I would cut the ground up into erven, 
which might be sold from time to time to Kuropeans, whenever opportunity offered, by 
public competition. 

38398. Low about commonage for this village; would the picce of ground include 
sufficient for commonage ?’— Yes. 

3399. In fact it would be a large farm ?—Yes. 

8400. Lfow would you advance from that stage to a stage nearer approaching in- 
- dividual tenure ?—I would, as opportunity arose, cut other lands up into farms. 

3401. With the consent of the cliefs and people ?---[ would act with the chief as 
much as possible. I should not consider myself bound always to be guided by his 
opinion and advice. If I saw that the Government was strong enough to ew out 
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their customs and rights P—-They would look upon: it as an encroachment to a certain 
extent, but though it would be unwise to go too far at first, it is necessary gradually 
to assimilate their customs to our laws, and this would be one way in which I would 
begin. 

ss 3370. Would not the natives from a distance misunderstand such a limation, and 
regard it as an attempt to revolutionize, which we wish to avoid ?—I have no doubt 
there would be a great deal of talk about the matter among the natives, but 1 do not 


_ think it would create such a strong feeling among them as to be dangerous. 


3371. Do you think it would create as much excitement as making a law declar- 
ing ukulobola absolutely illegal ?—No, certainly not; but, as I said before, I would 
not propose to make it punishable to pay more than the limited number of enttle. 

3372. What would you think of a law which provided for the forfeiture to the 
Government of payment of all excess ?—lI think I should not go so far, but, perhaps, 
after they had become accustomed to recover no more than the limited number in 
courts of justice, we might go a little further, and absolutely forbid more than a certain 
number being paid, and in that case we should confiscate what was paid above the 
legal number. 

3373, Then, if you think our courts should not take cognizance of cases arising out 
of the payment of an excess of ukulobola, why should not they, on the same principle, 
avoid taking notice of ukulobola at all ?—Because I think, that if our courts refused to 
take cognizance of the ukulobola cases, the natives would still carry on the system, and 
ey would apply to the chiefs instead of the magistrates when they wished to enforce 
this custom. 

3074. Well, do you think the chiefs would give substantial justice ?—I think, as 
a rule, they would. 

33709. In that respect no harm would be done?—Yes, the harm done would be 
this, that the people would go to the chiefs, and so increase the influence of the chiefs, 
which is certainly inexpedient. 

3376. But suppose, instead of these chiefs, the system were established which you 
had in the Queen’s Town district, of having headmen appointed, holding similar offices, 
would there be the evil which you forsee ?—No, because I gave those headmen no 
jurisdiction. There would be no harm in natives going to these men for advice, but I 
should prevent headmen from carrying out their decisions by force. 

33¢7. Mr. Rolland.| In regard to the question of limiting the ‘kus’, don’t you 
think such limitation would tend to increase polygamy ?---I think if you wore to limit 
the ikazi, and make the consent of the woman indispensable, she would choose the man 
she liked; you would increase the number of suitors, and so the number of polygamists 
would be reduced. | 

3378. Do you think that these women would prefer to live in a state of polygamy 
and that by placing all suitors on the same footing, that you would perpetuate the 
system ?—If the women preferred polygamy, then, probably, the limitation of the 
ukulobola would have no effect. 

3379. Has it been your experience that legal disabilities have a tendency to check 
polygamy ?—No, I do not think so; ‘sut this is because the women have not much 
voice in the matter. 

3380. Is not the real remedy to polygamy to be found in raising the condition of 
women by education, association, or other means ?—Yes, certainly; but I think the 
other means suggested might be added, and I should like to remark that, in all that I 
havo said, or may say, I make no allusion whatever to the customs or feelings of the 
Basutos, with regard to whom I have had no experience. 

3381. Sir J. D. Barry.) Would it be well, in your opinion, Mr. Judge, to have 
locations exclusively for natives ?—Yes, I think so. 

2382. And would you have for the government of such locations our colonial laws, 
adding to them such native customs as are wise and good, or would you have for the 
government of those locations native laws, modified by the introduction of some of 
our principal laws ?---I should have colonial law, modified by the introduction of native 
customs. 

3383. And would you have that form distinctly stated in a code for the convenience 
of magistrates, and to supply any want of uniformity ?—I think it would be wise to do 
80. 


3384, Would you, in locations, allow any Europeans to intermix with the natives ? 
—I should allow Europeans to mix for the purposes of trade, but I think it would be 
better not to give them title to land, though fai ould not object to giving them leases 
for trading stations. 

3385. Would you put them under very strict regulations in regard to the sale of 
liquor on these trading stations in locations P—] should prohibit it altogether, 
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3386. And for such Europeans living there, is there any objection to applying to 
them this code ?—I would not allow « European to adopt native customs, and id would 
not allow a native who had once married according to colonial law, ever afterwards, 
whether his wife be dead or not, to return to his native custom in regard to marriage. 
As to trespass, I would make.all Muropeans liable to the native law of the location ; 
ba must understand that, in this matter, I am referring to native locations within the 
colony. . 


Eduard Arthur Judge, Yesg., further examined. 


3387. Sir J. D. Barry.] In regard to land tenure, are you in favour of working 
up to individual tenure by degrees ?--- Yes, | 

3388. How would you begin to work in a case where a clan is in oscupation of an 
area, beyond the colony, where the tenure is according to the. usual native custom ?—I 
think there are not many chiefs on this side of the Umtata whose power and influence 
over their people has not been broken; but if there is anywhere an influential chief 
having fuli authority over his people, I do not think that at the present time we could 
interfere very much with their system: of land tenure, although even in such parts I 
should recommend that, wherever it is possible, grants of small farms be made to 
deserving people of the tribe, or to natives who have lived for a long time in that part 
of the country, and if, possible, endeavour to induce the chief himself to take a farm, 
and his councillorg also. If you do that, I think you might after a time divide the 
country into farms. The system would have to be very gradually carried out. In- 
dividual] tenure would be my aim, but, where there is an influential chief, until you 
have managed to induce him to accept the system you would not be doing much good 
by giving grants to others. 

3389. Would you at once ascertain and fix the boundary of his jurisdiction by 
survey or beacons in order to prevent disputes ?—I should certainly fix the boundaries. 

3390. In such area would you give any nights of property to missions, or would 
you reserve anything to Government for the purpose of erecting industrial schoools or 
any other purpose ?---I think I should give the mission stations their grants, as I think 
they are entitled to them under the present law of the colony, in reference to the ex- 
tension of colonial boundaries. | 

3391. Would you give them large extents, so as to enable them to locate natives 
on them, or only sufficiently large to prevent any possibility of dispute between them- 
selves and the natives ?---As much as they require for their personal occupation. 

3392. What would, you reserve to the Crown as absolute property 7—I would re- 
fain for the Crown the right over the whole country, lke the Kafir system, in which 
the chief holds the land. 

3393. Holding it in trust for future disposal ?—Yes. 

3394. Would you specially appropriate any portion of this in its first stage ?—I 
should specially appropriate any ground required for villages, and particularly about 
the seat of magistracy. I think it is an important point that magistrates in the 
Transkei, instead of living in isolated positions, as at present, should have villages es- 
tablished wherever they are located. It would strengthen the hands of a magistrate 
very materially to be living in a village. | 

3395. If you obtained land for such villages, would you allow any natives living in 
their native state to occupy this land, building huts, and cultivating the sol ?—Under 
certain circumstances I stould allow natives to live on such reserves, but it should be 
distinctly understood that they oceupy such land not at the will of the chief but at the 
will of the magistrate, and that they are subject to any rule Government may from 
time to time make. 

3396. From your knowledge of the country, do you think we can always obtain 
such pieces of ground for village purposes ?—Of course in some cases you would have to 
consult the chief more than in others, as much depends upon the amount of his in- 
fluence, and you would have to be guided by circumstances. 

3397. How would you start your village ?—I would cut the ground up into erven, 
which might be sold from time to time to Kuropeans, whenever opportunity offered, by 
public competition. 

38398. Low about commonage for this village; would the piece of ground include 
sufficient for commonage ?— Yes. | 

3399. In fact it would be a large farm ’—Yes. 

38400. Low would you advance from that stage to a stage nearer approaching in- 
- dividual tenure ?—I would, as opportunity arose, cut other lands up into farms. 

3401. With the consent of the chiefs and people ?---I would act with the chief as 
much as possible. I should not consider myself bound always to be guided by his 
opinion and advice. If E saw that the Government was strong enough to = out 
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any advisable plan, even supposing it did not obtain the approval of the chief, I should 
do it. I should divide and survey the land into farms and then register the natives 
living upon each farm as being the persons entitled to that particular piece of land, to 
be occupied at first by them in common, and over each farm I would appoint a head- 
man. Athen I would give the natives to understand that if anyone, at any time, wished 
for a grant, the Government would give it him, that is to say a grant of a building lot 
and ee ground upon this farm, on which he was already an occupier, and registered 
as such. 

3402. Asa general rule, would you abstain from giving title until asked for ?--- 
As a general rule, I think I should, for this reason, that if you attempt to force any- 
thing upon the natives they at once suspect that you have in view some object which is 
opposed to their interests, and although they do not know what it is, they at once raise 
an objection to the system you are trying to introduce. When I was at Queen’s Town, 
we had the Tambookie location surveyed and a farm measured off for the chief, 
Gongubele, fixing the boundaries in accordance with his wishes, and yet, when I after- 
wards offered him this farm he refused to take it, because he suspected that the Govern- 
ment had some ulterior object in view. I then said to him, “ Well, Gongubele, I 
have offered you this farm, and you have refused it, I shall not make this offer 
again. If you ever wish to have the grant of this farm you must make application for 
it.” I left him alone, and about two years afterwards he came and asked for this same 
erant. Had I, however, attempted to force it upon him he would never have asked 
for it. In dealing with natives I would induce them to ask if possible, but I would 
not show any eagerness to force them, otherwise you will defeat your object. 

3403. When you give these proposed grants, what would be the terms upon which 
you would grant them ; first as to payment ?—I would not charge anything for the 
land at all, and as little as possible for survey. I would give each man his Gaildinig 
lot and his garden lot, making the latter as large as possible, with a right of grazing 
over the farm, and I would subject them to certain regulations regarding the nghts of 
the common occupiers of the farm. 

3404. Would not this system lead to the creation of native villages side by side 
with colonial villages ?—I am not quite sure of the necessity of establishing the natives 
in villages. If you notice the villages established by them by the side of our towns in 
the colony you will observe that their sanitary arrangements are invariably bad, and I 
believe that in these locations beside our towns there is always more immorality and 
sickness than amongst the natives living according to their own system. I think that 
for purposes of control, this farm system, with headmen appointed who are obliged to 
report everything to the magistrate from time to time, would be better and would give 
us sufficient control over them. They would dislike being forced into villages, and I 
think you would have more chance of jgetting them to take up individual titles if you 
gave them such titles on different parts of the farm, instead of collecting together. Of 
course it would be for the Government to decide what parts of a farm Fauld be oc- 
cupied by huts, and you might to some extent collect them together. The dwellings 
might be in one portion of a farm, the garden lands on another portion, and the grazing 
land in another direction, and this I think is their own way of occupying the country. 

3405. If your system led to any congregation at all, it would lead to small hamlets 
rather than large villages ?—Yes; and very much dispersed. My experience has not 
been favourable to having large collections of natives, either for purposes of control or 
sanitary arrangements. 

38406. When this system is put into working order, and a colonial village also 
created, would you allow liquor to be sold in either P—I should allow liquor to be sold 
in the European village, but not in the native location. | 

38407. In the same manner and under the same system of control as created by 
our present colonial law ?---If possible I should have a more stringent system ; our 
colonial law is very difficult to work. 

3408. Why ?---The difficulty of getting information regarding breaches of the 
Der and Spirit Act. I have heard of the provisions of the New Zealand Act No. 32 
of 1878. 

3409. Do you approve of that law ?---I approve of the provisions of sections eight 
and fourteen, prohibiting sale of liquor to natives in a proclaimed locality, and also 
sections regarding native locations, and would put that m operation in these proposed 
villages. 

3410. Would not you allow the European population of a colonial village to pass 
a regulation prohibiting the sale of liquor there ?---I would give them that power, but 
they have the control of licenses by our law. 

3411. Do you think a regulation prohibiting any person in such village from 
selling to a uative could be made operative P---Yes. 
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3412. And if operative, would it not be a good thing for the whole eommunity, 
black and white ?---1 dare say it would, but the question is whether we have a right to 


interfere with a man’s individual freedom. I think the 14th section of the New Zea- © 


land Acct would be a great check to the evil by preventing liquor being carried into native 
vi s. 

3413. In cases where there are no chiefs having great power, where there are no 
distinct obligations entered into with such chiefs, but where there are natives residing, 
and carrying out, as far as they can, their system of native law in regard to land, what 
would you propose to do in regard to land tenure ?---I should propose the same as I have 


already indicated in reference to native lands; that we should divide the country into ~ 


farms, placing a headman on each farm, and register the occupiers, giving them in- 
dividual titles when they asked for them. 


3414. Suppose we have tracts of country which are unoccupied but still surrounded 
by natives, what would-you do as regards the land tenure of those tribes of natives who 
have gone away or fled, leaving their lands thus unoccupied ?---I think I should reserve 
parts of such tracts of country for natives and give out the remainder to Europeans, 
the same as we have done inside the colony, just as we did in Queen’s Town, reserving 
parts for the natives. 

3415. Would you establish any system of industrial schools in connection with 
coer ra and have them under Government supervision ?---Yes; wherever it was 
possible. 

3416. Would you make them Government institutions pure and simple, or foster 
establishments which are in connection with some religious body ?—I should foster in- 
stitutions established by religious and other bodies. J think they work better. Such 
institutions I would foster as much as possible, but to what extent I cannot say. 

3417. Would you give them land to sell in order to kelp them to start ?—I1 see no 
objection to it myself. 

3418. Do you think it advisable to establish a, land court to deal with native 
disputes in regard to land ?—I cannot say, but I have read the New Zealand Act on 
the subject, and I do not think such an act as that would bo suitable here. I think it 
would be too expensive to work well. The natives would have to employ attorneys and 
agents to bring their cases before such land court, and the fees, which I notice are 
charged under that Act, are more than a native would be inclined to pay for the pur- 
pose of establishing his claim to the land. We find, practically, that where a native is 
charged only a few pounds for the expense of survey and the title-deed, amounting per- 
haps to three or four pounds, he will not take up his title; and if our object is to induce 
natives to take up individual grants, we must make the process very inexpensive indeed. 
I should have no objection to a land cowt in itself, but it should be very simple and 
very inexpensive. 

3419. Would you not make it the highest court in the Dependency, making the 
proceedings as inexpensive as possible?—I think that the magistrate might be the 
Judge in this land court, subject to some control by Government, but of the nature of 
that control I have not yet considered sufficiently. 


3420. Hlow would you issue grants ?—Government should have power to make 
grants upon the recommendation of the magistrate. 


?3421. Aud in settling disputes you would give the magistrate power to deal ?— 
Yes, with a right of appeal. 

3422, Mr. Stanford.| Would you give title to an individual at his request, while 
living in a community, not wishing that their land should be sub-divided?—I think that, 
where I had adopted the farm system, if a man had lived on his farm for, say five 
years, whose behaviour had been good, and he wished for an individual title, I should 
give it to him, whether the other persons living on the same farm agreed to it or not. 

3423. Would you establish a village at a magistracy, where the position was not 
so centrally situated, in regard to trade, as to offer reasonable prospects of success ?— 
No, I should establish villages at places where good centres for trade would spring up. 
In such places I would place the seat of magistracy. I would not take the village to 
the magistrate, but rather the magistrate to the village. 


3424. Do you consider it advisable to have the Transkeian territories constituted a 
separate province, providing for them a system of government by which all judicial and 
executive functions should be exercised by officers appointed there ?—I prefer gradually 
introducing our system of government into the Transkei ; and as one step in that direc- 
tion, I should like to see Colonial Judges exercising some jurisdiction in the Transkeian 
territories, 

3425. You are aware of the anomalous position of the special magistrates Qf the 


King William’s Town District ?>—Yes. 
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time, and the owner of cattle is supposed to shut up his cattle at night, the owner of sve 
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3426. In what way would you suggest that this difficulty should be met ?. 
would divide the present district of King William’s Town into two or three magisteri 
districts, appointing resident magistrates over each, and, if necessary, each of tha 
magistrates might hold periodical courts in their respective districts. 

3427. Would you give instructions to these magistrates that thev should entertaj 
ukulobola cases ?--- Yes. 

3428, And also give them authority to adjudicate in cases of adultery among 
the natives ?---Yes, where the amount claimed is not more than the ordinary limit. 


3429. Would you also give them power to try trespass cases under native law, { 
being more suitable to native cases ?---Yes, I should, wherever the land is held 
common. My view of the native law of trespass is this; that where land is held 
common the owner of that land is supposed to protect it, when cultivated, in the de 


cattle not being liable for any trespass committed by them on cultivated land d 
the day time, but only for trespass happening during the night as long as tl 
crops are upon the ground, but when there are no crops on the ground, then, the cult 
vated ground is treated as grazing ground. Such was the rule [ put into my regulatic 
for the Tambookie location, 

3430. Would you establish pounds in the locations, or is it more advisable that th 
natives should settle these cases among themselves and refer them to the magistra 
when they cannot do so ?---I think I should establish pounds. The natives can sett 
these cases according to native law even if you do have pounds in the location, becaus 
the owner of the cattle could demand the restitution of the eattle, and tender sufi 
payment to cover damages before the stock is driven to the pound. 

3431. In the magistrate’s court to which you have referred, would you alter th 
form of procedure, if possible, so as to make it more simple and inexpensive to th 
natives ?---I should simplify the proceeding, in the magistrates’ court for the tnal 4 
native cases, and to make them as inexpensive as possible. I donot think any native as 
should cost more than £1 sterling, and perhaps it would be advisable to leave it to th 
magistrate to assess the amount of cost in each case. Such was my practice in the Tan 
bookie location. 

8432, Would you have any regulation in regard to the payment of witnesses * 
No, I should leave it to the discretion of the magistrate, but, as a rule, they are wilh 
to attend without payment. 

3433. Under their own laws do they receive any payment for attending as wi 
nesses P---I do not think so. 

3434. Would you require that they appear only by summons served in the ordin: 
way, or can you mention any simpler form by which they could be required to appear 
---I do not see any objection to their being summoned to appear if they would not om 
without a summons. 

3435. Where the system of farms. under hcadmen, has been established, would v« 
make the headman the sheriff, or do you think it would be better to have a shen 
resident at the magistrates’ office; I refer to the Dependencies ?---I think it would & 
best to employ the headman on each farm to serve process on such farm, 

3436. Do you think that the provisions of the spoor law shouid be retained inthe 
Dependencies as a protection to Kuropean farmens on the fronticr ¥---I should hold the 
headmen responsible to do all they possibly could to trace any stolen cattle that might 
come upon their several farms, and I should leave the magistrate to decide each ]a 
ticular case according to circumstances. : 

8437. Are you in favour of the introduction of agents to practise in the courts d 
magiatrates in the Dependencies ?---I do not see how you could exclude agents if tha 
natives chose to employ them, but I should make the form of proceeding as simple # 
sparse to enable the natives to conduct their own cases whenever they wished to do #4 

consider that, as a rule, agents who are well versed in the law are of great assistane 
to the magistrate in the administration of justice. 

3438. Mr. Rolland.] In a Dependency where you found it impossible to carry ou 
the system of tenure you have recommended, how would you legalize the tenure yo] 
should fix boundaries to the different locations, and recoguize their customs by wnittet 
documents, giving a sort of ticket occupation, which should not be irrevocable. — It would 
be a mere certificate that such and a a tribe was entitled to occupy certain land. 

3439, Would not that be a legal title ?---Yes, as long as it lasted, but it might a 
any time be substituted by titles to lots afterwards; whenever the Government thought 
the time had arrived for making such alteration. 

3440. Do you think such alteration should be made by law or by the act of the 
Government ?---I think the Government should have the authority, whenever the oppr 
tugity arose, to adopt the farm system. 
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3441. Without having to consult Parliament ?---Yes, but I have already said that’ FE. 4. Judge. 
nsuch cases I would introduce the farm system very gradually, and, of course, no | Oct, 6, 1883 
nagistrate would take any steps in this direction without first consulting with the ae ie 
lovernment. 


Mr. Judge handed in to the Commission the following copy of a letter, on the 
subject of the jurisdiction of magistrates in native dowry cases, from the Attorney- 
Seneral’s department :— | 

Attorney-General’s Office. | 
Cape Town, 22nd July, 1878. 

Sir,—In reply to your letter of the 11th instant, enclosing a copy of a summons in the 
ase of Booy Sokina v. Maquazi, and enquiring whether you can entertain a case for the 
ecovery of money given by a native for his wife, according to Kafir custom, I am instructed | 
by the Attorney-General to say, that he cannot see how you can refuse to hear any civil case 
wroperly brought before you, leaving the party aggrieved by your decision to appeal to a 
1igher court, if he feels inclined. 

Bearing in mind that the Attorney-General’s opinion cannot bind the decision of a court 
if appeal, and that this is not one of the matters upon which magistrates are entitled to con- 
vit him; he has no objection to tell you that if a father receives cattle or any other valuable 
onsideration for giving his daughter in marriage, and if he undertakes, or if it is proved by 
he clearest evidence, to be an established and recognised custom of the Kafirs, to return 
ach gifts in case the daughter deserts her husband without just and reasonable cause, there 
s, in ais opinion, nothing to prevent the husband enforcing such a contract or custom in © 
ur courts of law. 

The Attorney-General disires me to add, that he is not so certain, as you appear to be, 
‘hat persons married according to Kafir custom, would be compelled to give evidence against 
ach other in criminal cases. 

Mr. De Villiers thinks it might reasonably bo held that the principle on which the 
widence of husband and wife, married in accordance with our laws, is rejected, for or against 
sach other, should apply equally to Kafirs married according to the laws and customs of 
their own country. In our laws tii sunply living together without any ceremony of | 
marriage at all are recognized. you will refer to the Master and Servants Act, you will — 
find that reputed husbands and wives are placed on the same footing, in respect to its pro- | 
risions, a8 lawful husbands and wives, and the Attorney-General inks it very probable 
that our courts would extend that principle to persons married according to Kafir custom. 

I have, &c., : 


(Signed) J. M. CROBBY, 


ee 


King William’s Town, 1st October, 1881, 


Sir J. D. Barry. 
W. E. Staxrorn, Esq. | J. Ayiirr, Esq., M.L.A. 
BK. 8. Roiiann, Esq. 


Robert M. Byng Fiehling, Ksq., Special Magistrate, examined. 


3442. Sir J. D. Barry.| You are Special Magistrate for Middle Drift ?---Yes. Ribt M. B. Fielding, 
3443, How long have you been a Special Magistrate ?--Since the early part of 1854, ae 
ind long before the annexation of Kaffraria to the Cape Colony. In 1846 I: served as eta Ty TRSt 
a Levy Officer, afterwards as Superintendent of the Kafir police. In 1853 I was 
appointed Special Magistrate for T'zatzoc’s tribe, and in 1856 Special Magistrate for 
Middle Drift (Kama’s tribe), and have continued there up to the present time. 
d444, What were your duties in 1856 ?---I was collector of the various taxes, and — 
arbitrated between the people, who if not satisfied with my decisions could appeal to the 
magistrate at King William’s Town. -_ 
3445, Did you try crimmal cases in 1856?---I took preliminary examinations, 
3446. In cases of assault how did you act ?---I fined or sentenced to a month’s im- 
prisonment with hard labour. 3 . 
3447, What other criminal cases did you deal with ?---Petty thefts. 
iia How did you dispose of them ?---I sometimes imprisoned for a fortnight ora 
month. 
3449. Where did these people serve their term of imprisonment ?--- 
neighbourhood. ape any 
3450. Did you in any way administer Kafir law before annexation ?---Yes. 2n 
accordance with what I considered {o he justice between the two parties for whom I 
arbitrated, but not always strictly according to Kafir law. For instance, a man came to 
me and complained that his wife had deserted him. He stated his case. I sent for‘ the 
woman, and when both parties were before me I heard their statements, I then took 


E. A. Judge. 
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- would divide the present district of King 


bookie location. 
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3426. In what way would you suggest that this difficulty should be met ?--- 
WVilliam’s Town into two or three magistena 
districts, appointing resident magistrates over cach, and, if necessary, each of the 
magistrates might hold periodical courts in their respective districts. 
3427. Would you give instructions to these magistrates that they should entertai 
ukulobola cases ?--- Yes. | 
3428. And also give them authority to adjudicate in cases of adultery amongd 

the natives ?--- Yes, where the amount claimed is not more than the ordinary limit. 


3429. Would you also give them power to try trespass cascs under native law, 
being more suitable to native cases ?---Yes, I should, wherever the land is held 
common, My view of the native law of trespass is this; that where land is held x 
common the owner of that land is supposed to protect it, when cultivated, in the if 


time, and the owner of cattle is supposed to shut up his cattle at night, the owner of suc 


cattle not being liable for any trespass committed by them on cultivated land dunn 
the day time, but only for trespass happening during the night as long as the 
crops are upon the ground, but when there are no crops on the ground, then, the culti, 
vated ground is treated as grazing ground. Such was the rule I put into my regulations 
for the Tambookie location, 

3430. Would you establish pounds in the locations, or is it more advisable that the 
natives should settle these cases among themselves and refer them to the magistrate 
when they cannot do so ?---I think I should establish pounds. The natives can settle 
these cases according to native law even if you do have pounds in the location, becaus 
the owner of the cattle could demand the restitution of the cattle, and tender sufficient 
payment to cover damages before the stock is driven to the pound. 

3431. In the magistrate’s court to which you have referred, would you alter the 
form of procedure, if possible, so as to make it more simple and inexpensive to the 
natives ?---I should simplify the proceeding, in the magistrates’ court for the trial of 
native cases, and to make them as inexpensive as possible. I donot thmk any native «a» 
should cost more than £1 sterling, and perhaps it would be advisable to leave it to tl» 
magistrate to assess the amount of cost in each case. Such was my practice in the Tan- 


8432, Would you have any regulation in regard to the payment of witnesses ‘-- 
No, I should leave it to the discretion of the magistrate, but, as a rule, they are willing 
to attend without payment. 

3433. Under their own laws do they receive any payment for attending as wi: 
nesses ?---I do not think so. 

81434. Would you require that they appear only by summons served in the ordinary 
way, or can you mention any simpler form by which they could be required to appear’ 
---I do not see any objection to their being summoned to appear if they would not come 
without a summons. 

3435. Where the system of farms. under headmen, has been established, would vou 
make the headman the sheriff, or do you think it would be better to have a shen 
resident at the magistrates’ office; I refer to the Dependencies ?---I think it would ke 
best to employ the headman on each farm to serve process on such farm. 

3436. Do you think that the provisions of the spoor law shouid be retained inthe 
Dependencies as a protection to Kuropean farmess on tho frouticr ¥---I should hold tl 
headmen responsible to do all they possibly could to trace any stolen cattle that might! 
come upon their several farms, and I should leave the mugistrate to decide each pa 
ticular case according to circumstances. ; 

3437, Are you in favour of the introduction of agents to practise in the courts 

iatrates in the Dependencies ?---I do not see how you could exclude agents if th 
natives chose to employ them, but I should make the form of proceeding as simple 

ssible, to enable the natives to conduct their own cases whenever they wished to do ». 
consider that, as a rule, agents who are well versed in the law aro of great assistane 
to the magistrate in the administration of justice. 

3438. Mr. Rolland.| Ina Dependency where you found it impossible to carry out 
the system of tenure you have recommended, how would you ipaline the tenure #1 
should fix boundaries to the different locations, and recognize their customs by wnittet 
documents, giving a sort of ticket oceupation, which should not be irrevocable. It would 
be a mere certificate that such and such a tribe was entitled to oceupy certain land. 

3439, Would not that be a legal title ?---Yes, as long as it lasted, but it might at 
any time be substituted by titles to lots afterwards; whenever the Government though! 
the time had arrived for making such alteration. 

3440. Do you think such alteration should be made by law or by the act of the 
Government ?---I think the Government should have the authority, whenever the oppor 
tugity arose, to adopt the farm system. 
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3441. Without having to consult Parliament ?---Yes, but I have already said that) EF. 4. Judge. 
in such cases I would introduce the farm system very gradually, and, of course, no Oot, 6, 1883 
magistrate would take any steps in this direction without first consulting with the 
Government. 


— 


Mr. Judge handed in to the Commission the following copy of a letter, on the 
subject of the jurisdiction of magistrates in native dowry cases, from the Attorney- 
General’s department :— 
Attoiney-General’s Office. | 
Cape Town, 22nd July, 1873. 

Sir,—In reply to your letter of the 11th instant, enclosing a copy of a summons in the 
ease of Booy Sokupa v. Maquazi, and enquiring whether you can entertain a caso for the 
recovery of money given by a native for his wife, according to Kafir custom, I am instructed 
by the Attorney-General to say, that he cannot see how you can refuse to hear any civil case 

roperly brought before you, leaving the party aggrieved by your decision to appeal to a 
fisher court, if he feels inclined. 

Bearing in mind that the Attorney-General’s opinion cannot bind the decision of a court 
of appeal, and that this is not one of the matters upon which magistrates are entitled to con- 
sult him; he has no objection to tell you that if a father receives cattle or any other valuable 
consideration for giving his daughter in marriage, and if he undertakes, or if it is proved by 
the clearest evidence, to be an established and recognised custom of the Kafirs, to return 
such gifts in case the daughter deserts her husband without just and reasonable cause, there 
is, in ais opinion, nothing to prevent the husband enforcing such a contract or custom in — 
our courts of law. 

The Attorney-General disires me to add, that he is not so certain, as you appear to be, 
that persons married according to Kafir custom, would be compelled to give evidence against 
each other in criminal cases. 

Mr. De Villiers thinks it might reasonably be held that the principle on which the 
evidence of husband and wife, married in accordance with our laws, is rejected, for or against 
each other, should apply equally to Kafirs married according to the laws and customs of 
their own country. Th our laws persons simply living together without any ceremony of 
marriage at all are recognized. If you will refer to the Master and Servants Act, you will 
find that reputed husbands and wives are placed on the same eal in respect to its pro-— 
visions, as lawful husbands and wives, and the Attorney-General thinks it very probable 
that our courts would extend that principle to persons married according to Kafir custom. 

I have, &c., 
(Signed) J. M. CROSBY. 


King William’s Town, 1st October, 1881, 


Sir J. D. Barry. 
W. E. Stanvorn, Esq. | J. Ayiirr, Esq., M.L.A. 
E. 8. Rotiann, Esq. 


Robert M. Byng Fiehling, ssq., Special Magistrate, examined. 


3442. Sir J. D. Barry.| You are Special Magistrate for Middle Drift ?--.Yes. Ribt M. B. Fielding, 

3443. How long have you been a Special Magistrate ?--Since the early part of 1854, —. 
and long before the annexation of Kaffraria to the Cape Colony. In 1846 I served as ett 388) 
n Levy Officer, afterwards as Superintendent of the Kafir police. In 1853 I was 
appointed Special Magistrate for Tzatzoo’s tribe, and in 1856 Special Magistrate for 
Middle Drift (Kama’s tribe), and have continued there up to the present time. 

3444. What were your duties m 1856 ?---] was collector of the various taxes, and 
arbitrated between the people, who if not satisfied with my decisions could appeal to the 
magistrate at King William’s Town. 

3445. Did you try criminal cases in 1856?---I took preliminary examinations. 

3446. In cases of assault how did you act ?---I fined or sentenced to a month’s im- 
prisonment with hard labour. 

3447. What other criminal cases did you deal with ?---Petty thefts. 

3448. How did you dispose of them ?---I sometimes imprisoned for a fortnight ora 
month. 

3449. Where did these people serve their term of imprisonment ?---In my 
neighbourhood. 

3450. Did you in any way administer Kafir law before annexation ?---Yes. 2n 
accordance with what I considered to be justies Letween the two parties for whom I 
arbitrated, but not always strictly a-cording to Kafir law. For instance, a man came to 
mo and complained that his wife had deserted him. He stated his case. I sent for‘ the 
woman, and when both parties were before me I heard their statements. I then took 
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evidence as far as I possibly could in the absence of a proper interpreter. I understand 
Kafir, but do not speak it very well. The evidence I took was on declaration, and I put 
them through a form of oath. 

3451. at did they consider might be the result, if after having taken that form 
of oath, they spoke untruthfully ?---Only fear of punishment by the magistrate. 

3452. Have you any occasion to punish for untruthful statements ?---I cannot 
recollect. 

3453. Did you tell them if they made untruthful statements they would be pun- 
ished ?---No doubt I often told them. 

3454. Were any agents employed ?---No, agents have never practised before me, and 
there has only been one application, which did not come to anything, as I explained it 
would be no advantage to him if he did come. 

3455. Then, having heard the parties, what did you do?---I gave judgment, and if 
ney were satisfied they carried it out, if not, they referred it to King William’s 

own. 

3456. Did you employ anyone to carry out your judgment ?---The headmen 

3457. Did you ever employ any headman as wmsi/a ?---I never appointed one; if | 
wanted such an officer I sent a policeman. 

3458. What form did your judgment assume generally ?---Fine. 

3459. What was the nature of the cases you mostly had to deal with ?---Mostly 
marriage cases, divorce cases, wives leaving their husbands, disputes also between fathers 
with their daughters’ husbands as to the ‘Aazi. In giving judgment in such ‘cases | 
gave an order for it to be carried out. 

3460. Where did you get your Kafir law from ?---From Maclean’s Compendium, 
and I administered those laws as far as I knew. 

3461. Did you ever call in the aid of experts ?---No. 

3462. Did you ever allow any councillors to sit with you ?---No. 

3463. It never occurred to you that it would be an advantage to use them in such 


a way P---No, I think I was better without them, and still think so. I do not asarule | 


believe in their honesty. 
aa 3464. In what form does their dishonesty display itself ?---Especially in untruth- 
wlness. 

3465. Do you think that if natives were part of a jury with Europeans it would 
assist P---I think it doubtful. 

3466. Do you think that the natives could in any way aid the court as jurors ?---] 
do not think so. 
* 3467. Has your experience extended beyond the Keiskama and Izile district ?-- 

O. 


3468. Can you say whether there is any marked improvement of late sufficient to 


induce you to think that any of the Christian people are fit for jurors ?---I could hardly — 


say. The Christian Kafirs have improved. 

3469. How is that improvement displayed ?---In their general conduct ; both men 
and women. Since I have been at Annshaw station I have only had two petty offences. 
From the other mission station, Knapps Hope, I have had no cases. 

3470, Is drunkenness prevalent amongst the natives in your division ?---It is during 
certain seasons of the year, particularly harvesting. 

3471. Do they indulge in brandy ?---I am told they mix it with beer. 

3472. Do you endeavour to suppress this in any way ?---Yesa, by advice, and where 
offences arise through that cause, I punish. 

3473. How could you punish when the beer-drinking has taken place in a kraal ?-- 
I do not punish then; I merely punish when a man has committed some offence, say an 
assault whilst drunk, or has come into town and laid down. 

3474. What punishment did you impose ?---I generally fined them £1, and the 
fine has always been paid. This I have paid into the Treasury. 


3475. Have you any improvement to suggest in the method of trying these civil © 


cases ?---No, they accept my mode of trial, and I think it works well. 

3476. Have you any legal warrant for dealing with these cases in the way you 
do ?---I have nothing but the circulars I received from time to time from Government. 

3477. Can you forward the Commission copies of these ?---I will do so. 

3478, Do you think it necessary that there should be at Middle Drift a power to 
re tee more serious cases instead of sending them here ?---I do; it is too far to send 
them here. 


3479. Do you think it would be well to extend legal jurisdiction to a subordinate — 


magistrate within the district of King William’s Town to deal with Kafir cases ?--- Yea 
3480. Would you increase the number of magistrates?---No ; there are three already, 
Mr, Simpson, Mr, Dick, and myself, and I think that enough, 
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3481. Do you know that location inspectors have been appointed ?---Yes, but I 2-51. M. B. Kiehding. 
would not delegate to these inspectors any sort of judicial power. : 

3482. Have you enue vour practice of dealing with cases unaltered since the 
annexation ?---I have. 

3483. Had you any communication from Government since 1865 directing you to 
du so ?---No. 

$484. Do vou in every case inform parties who come before you that you have no 
legal powers ?---I do not in every case, but I do generally. 

3485, Did you ever inform any native that you had no legal power ?---No, it was 
generally understood that I had legal power to deal; if I had said I had no auhonty, 
they would not have come to me; they knew they had a right of appeal. 

3486. Did you ever communicate to the Government what you were doing after 
annexation P---No. 

3487. Was the magistrate here aware of what you were doing ?--- Yes.. 

3488. How did you know that ?---By the constant communications passing bet ween 
us. He always knew what was going on at Middle Drift. 

3489. Do you send returns to the magistrate here or to any Government official of 
petty cases you deal with ?---No, but I have them all recorded in my book. 

3490. Are you aware that such return is required from every magistrate ?---I am 
not aware of it. 

3491. The magistrate here was not aware by any official communication of the 
nature of the cases you were trying ?---No. 

3492. And the only redress a man had against any error of yours was by coming 
to the magistrate and complaining. Did they ever do this ?---Very rarely. I do not 
recollect any case. 

$493. Then they never complain ?---No. | 

3494. Did any Government official visit you officially ?---The last was Mr. Griffiths 
in 1870. 

$495. What was the occasion ?---I do not recollect; but I think we were to meet 
on some land question. Tle came to my place, and T accompanied him to some other 
part of the station. It was about some land dispute. 

3496. Did he then, or did any other magistrate, examine your books and make any 
objection ?---No magistrate has ever objected. 

$497. Did any magistrate inform you that you had not any authority ¥---Ma, 
Tnues asked me under what authority I acted, and I explained that Thad ne authority 
except as a Justice of the Peace, and the cirenlars I have mentioned. Mv appomtment 
was by letter from Mar. Graham, while acting Crovernor’s deputy. : 

3498, Mr. Stanford.| Were you compelled by the exigencies of the people to 
exereise eriminal jurisdiction ¥--- Yes. 

3499. Do you consider that if was the form of oath that tended to make witnesses 
more truthful ?---F think it was the fear of being punished. 

3500, Do vou think the introduction of agents in courts such as yours advisable ? 
---Not at all. 

3001. In what way do you recoguize chiefs and headmen ?---In no way except to 
assist rhe and carry out my orders, 

3902. Do they interfere with land disputes ¥---No. | 

$903. Do vou have them with vou when visiting any part of the location to settle 
land disputes ?---Yes ; no cases were ever settled without their presence. | 

3504. Lid you allow them to express any opinion on the matter in hand ?---No., 

$50. Nor when they accompanied you on land disputes ?--- Yes; then I had to get 
information from them, as many things may have ocewred in connection with land 
before my time. They always answered my questions. | 

3506. Have vou any headmen of importance ?---The headman is the chief Kama, 
and there are two others. 

3907. Ilas Kama any special power ?---No. 

3908. Does he bear a good character among the people of the tribe $---He does, 
and uses jus efforts to induce them to adopt civilization. | 

3009, When were these people brought inty Middle Drift ?---Immediately after the 
last war; about 1853 or L854. 

$510. Vrom what part of the country did they come ¥---l'rom Kamastone. 

soll. Now, beyond moral influence, does the present chief Kama exercise any 
special authority 7---None. 

3512. Is he contented with that 2---[e seems so now. TLe was not at one time. 

3913. Could not his services be made use of in some subordinate way ?---They 
might, but he is a very dilatory man, and slow by nature. He was trained to be a 
missionary. 
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4014. Does he exercise that calling in any way ?---Yes, he preaches on locations at 
various times. Ife was a missionary at one time, but gave it up for the chieftainship. 

$oLd, Are there signs of improvements being made on the locations ?--- Yes. 

$916. And in their social life and manners %---They are much about the same. 

8017, You would recommend the suppression of canteens in native locations '--- 
Yes, where there is no police or any magistrate on the location I would. 

8918. Would you, in addition to the suppression of canteens, recommend that a law 
be framed prohibiting the sale of brandy to all natives ?---Yes, I think I would. 

3519. Can vou tell the Commission what the general feeling of the natives is on 
that question ?---No, I cannot. 

3520. From your observation, do you consider that this brandy drinking causes 
mutch evil ?---Yes, very great evil. 

3521. Is it causing the degeneration of the people £---Certainly; and leads to 
erme. 

3922, Do vou find your administration of Wafir law applicable to such cases as 
arise among the people and cannot be dealt with iu any other way ?---Yes, they rarely 
express themselves to the contrary. 

3523, When dissatisfied with vour decision they could always lay their case before 
the magistrate here /—Yes. 

3524. Can you mention any such case ?—One oecurred when Mr. Brownlee was 
here, and it was actually re-opened, (hough T cannot recolleet the nature of the case. 

$525. Are the people throughout vour district) prosperous ’—Yes, on the whole. 
It isa very dry district, otherwise they would have been mure so, and they have had 
bad seasons. I think they should he encowaged. Dwring the good seasons they are 
very industrious and get in fair crops. 

3526. Do they take up oecupations outside the limits of the locations —Yes, 
more than half the good men of the district are away in some employment or other. 

3527. Are the limits of Kamu’s location defined ?—Yes, but simply by rvads and 
rivers, No survey has been made of it. 

3028, You would recommend a continuation of the system upon which vou have 
heen acting in that district Y—No, I think they ought to come under one Jaw, and so 
secure a better opportunity for putting a stop to the bad practices attending the rights 
of cireameutsion, ifonjaue, and ukulobola. . 

3929, Do you consider that some of their laws might be adopted —I would have 
only the colonial law. | 

3530, Are there not cases which our Jaw of the colony would not reach ?—Not in 
my district. 

3931, Without taking into consideration ukulobola, are there any Kafir laws 
which we ought to take over —No, I think not. 

8932, Are the native customs, on which vou have been acting, well under- 
stood by the people >—Yes, but T have heen acting rether on the principle of justice. 
What I consider justice between one party and another. For instance, many cases 
occur where perhaps a woman would not get justice according to the Kafir law, but in 
which cases IT have acted as adviser and arbitrator. 

3533. Do vou find that men and women, heathens, are wedded to their old customs 
to a great extent 7--I do. 

3934, Are vou of opinion that the suppression of such customs as mentioned just 
now, cireumeision, frfonjane, and ukulobola, would be resented by your people ’— 
Ido not think so. They might grieve over them at first, but after a short time they 
would get over that and not think so much about it. 

3535. Would you suppress beer parties —Where it was possible, but I do not see 
how it cod be found out. 


3036. Would you prevent them exercising the right of cireumcision ?—No 


IT would not preveut cirewmneision, but the ceremonies connected with it LT would. The 
dance afterwards given in conjunction with circumcision is a very old rite, handed 
down from generation to generation. 


3537. Do vou object to these danees ax an amnsement Y—T most certainly do, 


3938. What would vou supply in place of this amusement to the people ¥—I ean- 
not say, but I think they themselves would find something better. 

3930. Mr. yh] Then you appear to think, Ma. Vielding, thatiit would be a 
good plan to apply colonial law to all locations and to all tribes that are supposed to 
he under this Government 7— Yes, T would not recognize a single native custom in the 
colony. 

3940, And vou think, keeping im view the cyndition of the people, that such a 
course would be practical 2—Yes, [think so, 
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3541, But supposing you learned that the condition of some of the Transkeian Ault. Wf. B. Fielding. 
tribes differed in some material respects from your people; would you not hesitate Oct, 1, 1881. 
before you recommended the application of colonial laws to them ’—Yes] would, _ _ 

3542. Then I presume it is quite possible that for political considerations it 
might not be wise to apply colonial tans to some tribes in the Transkei >—Such is my 
opinion. 

3543. I suppose that you find the attachment to these old customs is deep and in- 
grained in the people P—As a rule it is. : 

3044. Don’t you think, therefore, it would be a somewhat difficult task to check 
them in the practice of these customs ’—It would be better done gradually. 

3045. When vou speak of heathen customs [ suppose you would say that 
polygamy and ukulobola are of these customs ?—Yes. 

3546. And you say that your objection to circwneision is not sy much tu the rite 
itself as to the dances following it -— Yes. 

3047. And do you. think it would be possible by legislation to put down this 
practice ?—Yes, in time, and in some places easier than in others. 

3048, Do you think that if a law was passed stating that all these practices con- 
nected with areumeision were illegal, that the people would obey that law ’—I think so, 

3049, When you speak of these people’s readiness to obey the law,’ do vou refer 
only to Kama's people, or the Fingoes under you also ?—Principally to Kama’s people’ 

I have had more experience of them, though the Fingoes are more obedient than they 

were. 3 
3550. Is the Commission to understand that you consider Jtama’s tribe 
exceptionally docile and obedient ’—I think so from experience. | 

3051. Is the tribe from the same stock as the other Kafir tribes ’—I do not think 
so. It is a tribe consisting, for the most part, of refugees, who had gathered round a 
deserted chief. 

3502, You would not say that was likely to make the tribe better than an ofdinary 
tribe ?—No. 

3003. I suppose that ordinarily you think that a refugee is a fellow who has got a 
bad cetera P---No, I do not think that a man who is a refugee need necessanily be a 

aracter. 

3504. Then if you think that the application of colonial law to these people would 
be received, how can you account for this extraordinary fact, that although the Fingoes 
have been under us for nearly 40 years they still practise their oustoms ?r--I cannot 
account for it ; I have had so little experience of them. ~ 

300. Do you go so far as to say that if these heathen customs wero prohibited 
by law under penalties, that you think the people would still practise thom ?---I should 
say they would at all events circumscise, for the sake of old customs, but the dances 
they mght not continue. 

3950, Ll understand you have got ne legal authority for acting as magis- 
trate ¢---No. 

3557. Therefore, if the people did not voluntarily subnnit themselves you would 
have no means of forcing them to do so ?---No. ; 

3058. And is it a fact that amongst all the people you do not see any immediate 
necessity to establish a magistrate’s court different to yours ¥---No immediate cause, there 
are 50 few cases. 

359. The people are generally law-abiding and faithful ¥--- Yes. 

3560. But still it would only be fair to you that the Government should give you 
substantial powers 2---If the people were different, but as they are so well-behaved, I do 
not see any necessity for that just now. 

30961. And do you attribute this excellent state of things to the imfluence of the 
Chief Kama ?---Very greatly, and to his father also, who was a Christian. 

3562. Then, I suppose, in point of fact. that vou woud say the influence of a chief 
for good or evil is very powerful ?---Yes. 

$563. I suppose all Kama’s people are not professed Christians. ’---No. 

3564. Mr. Rolland.| Did vou consider the instructions contained in the circu- 
lars gave you authority to tell natives that vou could adjudicate amongst 
them ¥--- Yes. 

3565. I suppose the reason why there were no appeals from”your judgments to the 
resident magistrate’s court was partly that the natives were satisfied with your decisions, 
and partly that they knew they would get Kafir law, while here only colonial 
law 9---Certainly, in most cases they were satisfied at what was done. 


3566. Supposing all these people were brought under colonial law; would you ad- 
vise that in your district, or that of King Williams Town the resident magistrate should 
try all cases ?---He could do it, of course. But there are so few cases. P 
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3567. You attributed the docility of Kama’s tribe to the good influences of their 
former and present chief. Would you deny that concurrently with those influences a 
large amount of missionary work has been brought to bear on these people, and that 
it has had a very marked effect ?---‘The influence has been very great. 

' 3568. And is the profession of Christianity on the inerease ?---It is,: 
3069. And education ?--- Yes. : | 
4570, Can you tell us the state of morality in the district ?---I do not think it has 
much improved amongst the heathen, but 1 has on the mission station. 
8571. Sir J.D. Barry.) Kama’s people cousisted of refugees, men who had been 
accused of witchcraft, and they might not be bad nen but good men ¥--- Yes. 
3572. Does not Maclean’s book on the laws and customs, page 21, refer to this ¥-- 


08. 
3573.---And you say that notwithstanding their wild disposition, they practise 
their native customs and are attached to them ?--- Yes. 

3574. You think the customs might be put down by law ?---I think so. 

3575. But you say a law to put them down should aim rather at suppressing the 
dancing ?--- Yes. | fo, 

3576. And would they practise these customs m secret ?---I think they might. 

3577. Then the law would be violated secretly ?--- Yes. 

3578. And be inoperative ?--- Yes. : 

i pe And would it not create, in the minds of the people, some dissatisfaction ?--- 
t might. 

#80. Are not these reasons for not putting such a law in force ?---Yes, but it 
might be done gradually. 3 : | 

3581. What do you understand ukulubvla to be ?---A giving of cattle for a wife. 

3582. Does this giving of cattle create any obligation on the part of the receiver of 
the cattle P—It does create some obligation, but I do not know much about it. 
ee recognize ukulobola as being a legal contract in administering native 

aw ’—Yes. 

3584. If there was no polygamy at all practised, would you think there was any- 
thing undesirable in a man about to be marred going to his father-in-law and giving 
him a number of cattle for the intended wife ?—I do not think it is good.. 

3585. In a single marriage, suppose a man paid his father-in law a large number 
of cattle for his daughter, do you see anything immoral in it P—I think it 1s bad. It 
induces the sale of a woman, who may be badly treated during her life. _ 

3586. If the law provided, under penalties, that the father of a woman, before he 
gave her in marriage, was to see that she gave her vonsent before some Government officer, 
do youthink there would bethesame objection to nkulobola?—I cannot answerthat question. 

3587. What other objections are there to ukuloboln ?-—There are many. It leads 
young men to theft, that is, when they want to marry a wife they get cattle honestly 
or not. 

3588. If it induces young men to try and get cattle, does it not induce. them to 
work ?—Yes, and then it has a good effect, but in some cases it leads to stealing. 

3589. Does not the desire to acquire wealth also induce natives to steal ?— Yes. 

3590. Then the ukulobola is not always an incentive to induce people to steal ?--No. 

3091. If there were good police, and people looked after their property, would 
that not be the proper check to stealing ?—'The only one. | 

3092, Is this ukulobola looked upon with disfavour by Christian natives P—I do 
not know. All heathens look upon it as essential to marnage, and if it does not pass 
they look upon a connection as illegal and immoral. 

3593. Ts polygamy generally practised ?—Yer, where a man could afford to 
have a second or third wife he would have her. 

3594, Do you think it desirable to check polygamy ?—Yes. : 

3595. If all native marriages were registered, would it not be a good measure, and 
enable us to ascertain the number of marriages, polygamous and otherwise, existing ’— 
Yes. | 

38096. Would it not encourage registration if you were to say—Come and 
register all your marriages, and if you do I will deal with cases of ukulobola and 
marriage in courts, but if you don’t I won’t ’—Yes I think it would. 

3597. If you were to tell natives to come end register, only single marriages, 
ami that you would have no other, do you think any polvmagist would come and 
register unless compelled ?—No. 

3598. Do you think that if you punished men by putting them in prison for being 
polygamists it would at. once put a stop to the practice P—No, not at once. I would 
not like to do it, If there were penalties they would continue to practise their own 
customs. : 
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3599, Would it not be a wise thing for the magistrates to exercise to a great ex- Robt. BM. B. Fielding. 
tent the powers of the chief, now that the tribal arrangement has been somewhat broken 4.4. 7) 199) 
into, and thus put the control into the hands of white men ?—Certainly. a aia 

3600. And a system of registration would then have greater power ?—Yes. 

3601. ‘In fact, registration would cause them to regard us as their marriage officers ? 
— Yes. 

3602. And after some years we might consider whether we should’ refuse to 
register more than one marriage ’—Yes. 

3603, Well, if you announced your intention to do that, now don't you think that 
natives would say we won’t be trapped into it ?—I think it very probable. 

3604. Mr. Stanford.] In cases of divorce between man and wife brought before 
you, do you order the restoration of the cattle *—It depends upon how the woman was 
treated. There have been cases in which I have ordered the restoration of cattle. 

3605. Do you find that the Kafir married woman possesses less independence than 
the Suropean married woman ?—Certainly not. | 

3606. Sir J. D. Barry.] Are there any boundaries to your location P—Yes, 

3607. Are they marked out or not ?—No, there are always disputes about them. 

3608. How many of these native villages are there ?—Thirty-six. _ | 

3669. What is the extent of ground belonging to each village ?—Some are 2,000 
nceres, some more, others less. e 4 

3610. Do you think it desirable that they should be surveyed ?—Yes. a 

3611. Are there any conditions attached to the occupation of the land 2?—None 
that I am aware of. 

4$612.- What is the size of Kama’s location ?—It consists of thirty-two villages. 

3613. Are there headmen in each village *—Yes. They have been selected from 
time to time by Major Reeve. ; 

3614. Does Kama get paid ?—He gets a pension. 

3615. Has he any duties P—No, ane to render me assistance. . 

3616. Is he bound to aid you in detecting thieves >—He is bound to do anything 
I call upon him to do. I have always found him able and willing to assist. 

3617. What are the duties of the headmen ?—To seize all stolen cattle brought 
into the village, to report the arrival of strangers, and to bring all cases of dispute hes 
fore me. In fact to act as the policemen of the village. 

3618. Are there many crimes ?—Very few, and tliose not of a serious nature, the 
fights being the most serious. | | — | 

3619. Are strangers allowed to live there ?---Not without my knowledge. No 
person can live on the location unless he has a right to live there. | 

3620. What do you do in eases where 1 man wishes to live there ?—If I see he is 
a good character and has some connections I allow him to stay, and- the headman 
allots to hint a position. 

3621. Are there any recognized regulations on which Kama or his headman act ? 
---They take their instructions from me. | | 

3622. What instructions have you given them ?—My instructions are to check 
crime as much as possible, by reporting to me anythin that takes place, to advise the 
arrival of any strangers who may come in, and seize stolart cattle. a , 

3623. When do you call upon them to make a return of where they live ?—When 
we take the census. 

3624. Do you often take the census ’—We used to every year. It is easily done, 
and is not necessary to do so often. 


3625, Are there any water regulations >—We are constructing a water-course now. 
It was commenced by the natives some fifteen or sixteen years ago, when I first arrived 
there. They cid not ask me about it, and they had not got Government authority. I 
obtained that for them, but finding the expense too great they abandoned it. They 
afterwards took up the work and are going on with it now. 


3626. Who acts with you in this matter '+-At present only myself. 


3627. Do you not thmk you should consult the chiefs ‘in the matter —Yes, I 
intend to do so. 

3628. How will you set about it 2—They will all be requested to appear before 
me---I mean all those imterested in the water---and I will frame some regulations accord- 
ing to their wishes. 


3629. Would there be any difficulty in getting municipal regulations amongst 
them ?—I think there would. ° a Bs 


3630. But if you showed that it is to there advantage r—They are not ‘advanced 
enough for that as yet. | | 


t 
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2631, In regard to Aunshaw, is it not desirable that there should be some regula- 
tions to prevent nuisances for instance ?—No, T think not, it is very clean and kept 80 
by their own acts. 

3632, As to encroachments in the village, does not that sometimes take place P—It 
does occasionally, 

j 3633. Do they build round or square houses P—Round kraals, and gardens at a 
istance. 

3634. Do you think that at Annshaw if you collected, say half a dozen men, to 
help you to frame certain regulations and assist you to carry them out, do you think 
it could he done ?—They have not yet shown any disposition. They are very mactive. 

3635. Do they go regularly to church '—Yes, that was consequent on the action 
of the clergyman. 

3636. Do you think if the magistrates displayed greater interest in these proposed 
municipal matters, the natives themselves would be interested ?—Yes; I think 0. 

3637, Within these locations, is there any land held on individual tenure ?---No. 

3638. Do you think if these men were informed that after a number of years occu- 
pation by each of them of their ground, they could get it converted into quitrent tenure 
at a very trifling cost, that they would be inclined to take individual tenwre ’—I think 
they would. ey now pay 12s, Od. a year to Government in the shape of quitrent in 
addition to house duty. 

3639. What is the house duty 7—Ten shillings; in fact they pay 22s. 6d. yearly. 

8640. Are they taxed for divisional rates ?—The farms are, but not the location. 

3641. In the villages are they Christians mostly, or are they mixed ?—There are 
Christian villages and heathen villages. 

3642. Are there some natives in the occupation of lots which are not 
quitrent ?—Yes, 

3643. What do they pay ?—Rate taxes and house duty. 

: 3644. What does that amount to ?—Ten shillings house duty and ten shillings 
ut-tax. | 

3645. Is the ground they occupy clearly defined ?—There are no beacons of any 
kind, but it can be ascertained. 

3646. If they measured off this ground, do you think the people would like it 7— 
It is a difficult question to answer, some would and some would not. 

3647. If the ocenpants were told that those who liked it can have it, would 
some avail themselves of the right ?—Yes, some would. 

3648, Would you make the right aslienable or inalienable 7—Inalienable except 
with the consent of the Government. 

8349. Do you think if such permission were granted that in a comparatively 
short time the desire for individual tenure would increase amongst them ?— Yes. 

3650. And when it had so extended do you see any reason why municipal regula- 
tions of a simple character should not be imported 7—No. 

$651. I understand you to say that in cases of inheritance, it is difficult to know 
what to do with the land. In your judgment what should be done with it where a man 
dies leaving several wives ’—I should be inclined to give it to the eldest son of the 
chief wife. I would not recognize the others. It would be too great an encourage- 


ment of polygamy. 

3552, W ould you sell the land and divide the proceeds ?—I think it would be best 
to give it to the eldest son. 

3653. And would you attach obligations for the support of the other families ?— 
It would be in accordance with native custom. 

3654. But if that principle were continued, do you think any of these quitrent 
{itles would be big enough to support them ’—No, I am afraid it would have to be given 
to one- individual; the size is only six acres, and a quarter of an acre for a house. 

3655. Have they any land under urigation ?—None. 

3096, Any capablo of irrigation /—Yes. | 

3657. If irrigation took place the land would become valuable 2---Yes, but there 
is no possibility of that. 

3658. We find that amongst some magistrates very great help is derived by calling 
in the aid of councillors in any dispute which may arise; do you approve of that 
system ?---I don’t think they would get any help from them. 


3659. Do you know of any instances where women have titles 7---Yes, where the 
husband died, the woman took up the land; she holds the title, but it has not been 
transferred. 

3660. Would you think it desirable to have a simple native land court to decide 
al) disputes of that kind among natives ?--- Yes, | 
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3661. Can you recommend the establishment of any particular Jand court ?---I seit. W. B. Fielding 
think the Civil Commissioner here, and one or two magistrates to assist him, might-form og. Ti gy) 
such court, and [would reeommend that that comt have power to consent to the aliena- sas 
tion of land from one persun to another where it sees fit. 


3662. Mr. Stanford.] What is about the number of people belonging to Kama’s 
tribe 7---About 15,000. 


3663. What proportion of them belong to the mission station ?---About one-eighth. 


3664. Individual tennre has only been given to those on the Annshaw Mission 
Station 7---Yes, and I think it has answered well, though they don’t. 


3665. 1f the people asked tu have the tribal title done away with ?---It might not 
be wise and the chiefs have great influence with the people, and without their knowledge 
I would not lke to interfere. 

3666. Are the natives on the mission more prosperousthan heathen natives ?--- Yes, 
I think thev are a better class of people, though the heathens are very well behaved. 

3667. Is there any title in existence as to Kama‘s location ?---Yes, that granted 
by Sir George Grey. It is in the possession of the Rev. Mr. Walton, who is at the 
head of the Wesleyan Mission, and describes the outside boundaries of the location. 
The title is in favour of the chief of the tribe and is an absolute grant to them. It is 
inalienable as long as the people remain faithful to the Government ; if not there is the 
risk of it being taken away from them. : 

3668, You recollect the time Kama came there after the war of 1853. Was this 
land given them in recognition of some special services of the people ?---Yes, his men 
were formed into a levy and his two sons were officers and they fought on our side. 
Their conduct was well spoken of by Col. Tylden, of the Royal Engineers, under whom 
they served. Since that time the tribe has rendered further good service, and during 
the last war they remained very faithful and prevented other tribes joining the rebels. 
When called upon to furnish men for the Basutuland war, Kama gave every assistance 
and furnished about 350 men, who received an excellent character from Commandant 
Dick and others. 

3669. During the Gealeka rebellion was nut some of their cattle and property 
swept off bv the colonial forces ?---Yes, it was brought in here, sold, and the preceeds 
banked. The amount realised still remains there awaiting disposal. 

3670. What location was despoiled in’ this way /---Umfanza's village was the 

wincipal one, but there was another called Uinguah, though this latter lost: very little. 
All the cattle from Umfanza’s village was taken. 

3671. Io am informed that lately a number of people in your district have 
represented their inability to pay the taxes on land on account of the losses sustained 
through the colonial forces, is such the case 2---Yes, Talle and some others who lease 
lands near the Kabousie, represented that consequent on thei cattle being driven off 
they had derived no benefit from the lend. 

3672. Has any reply from Crovernment been received to their representations ?--- 
1 do not think their petition has been Jorwarded yet. | 

3673. What steps have been taken to secure these people a hearing 2---They have 
mide stutements and Mr. Chalmers will forward them to the Government. 

307+. Is there a station belonging to Mr. Kayser's mission ¥-- Yes. 

3675. Has it been surveved ¥---The survey was commenced, but Kama's people 
objected and the survey was stopped. The objection was upheld by Government, 

3676. Do you think the people wished it ¥---Not in every instance. 

OOee. Mx. Rolland.) Are you aware that old Wama used to live at Herschel ¥---I 
Delieve that atone time he did, Dut that on account of disturbances he removed to 
Kamastone. 

3678, Do you know that the Jand at Namastone was granted to his tribe on the 
condition that if should be surveyed and that he should live there ¥---T do not know. 

3679, Do vou know if the land here was given in exchange for that he formerly 
geeupied 7---L have not heard anythmg about it. 

3680. Sird. D. Barry.) Uow do the Pingoes deal with trespass cases ¥---They send 
cattle to the pound ; the lands are not enclosed. 

8681. What is the Natir law on the subject ¥---T cannot: say. 

3682. Is there any limit as to the number of cattle a man may keep ?---No, and 
the cattle run in common. 

3683. Would it not be a good thing to linit the nuniber of cattle cach person has 
to graze ¥---It would be a long time before that course need be adopted. 

3684. Are these Fingoes anxious to get mdividual title ¥----They are. 

3685. And if we give it them don’t you think local self-government might be 
introduced 7--- Yes. 
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3686. Do you think Kama would take that view ; or don’t you think he would be 
afraid that his authority as a chief would be interfered with ’---I do not think that he 
cares much for such an improvement. bo 

3687. In regard to Knapps Hope Station, I believe the Gaikas have long occupied 
plots of ground there ?---Yes, for the last forty-five years. 

3688. Would you recommend disturbing them ¥---No, they have their own rules, 
and have a sort of municipal government, the missionary being at the head. 

3689. Does it work well ?---The missionary says it does. | 

3690. Does polygamy exist ?---Not on the mission. med 

8691. Mr. Rolland.] Considering that the land was granted to Kama and his tribe, 
do you think it would be just now to divide it amongst individuals ¥---No, [ would 
not grant titles unless the people themselves wished it. 

3692. Mr. Stanford.] Is the municipal institution at Annshaw under the control 
of the missionary there ¥---No, under my control. | 
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Rev. Richard Birt, of Peelton, examined. 


3693. Sir J.D. Barry.) You are resident at Peelton in this district 2—Yes, T am 
minister of the Congregational Church of the London Missionary Society at Peelton, 
where I have been for thirty-three years. I have over three hundred baptized natives in 
my church, both men and women communicants, and many children. I had been ten 
years in the country acting as missionary among the Amadange, a portion of the Gaika 
tribe, between Beaufort and Alice, and then went to Peelton. 

3694. What land has the mission at Peelton ?—A piece of ground about seven 
thousand acres in extent, allotted but not granted to us by Government, and 
within this there are grants from the Governoy, Sir George Grey, of four-acre plots for 
gardens, each plot being accompanied by half an acre for building purposes, and for 
which the occupier holds title under the condition that they can only sell by permission 
of the Government, which consent 1s given. | 

3695. Have you acquired any knowledge of native laws and customs 7—My know- 
ledge of native laws is not sufficient to occupy vour time, but of the native customs | 
know more. 

3696. Do you know of the custom of (utoujane ?—Yer. 

3697. Is it practised within your mission station 2—It may be done by some 
heathens privately, but it is not known to exist. Within the area there are some 
squatters, placed there at the time of the cattle-killing, by the direction and consent of 
the Government; and amongst - these squatters dfowjane is practised. There are 
two Christian villages, where it is not practised at all. 

3698. Do you discountenance it ?—I do, and have not had to speak of it for many 
years, The men themselves discountenance it. 

3699. But amongst the squatters it Is practised ’—Yes, I think so. In 1858, 
those were allowed by Government to come on the location, and came wider ceitain con- 
ditions, one of which was that they were not to practise Nafir customs, the ‘fons 
being one, and consequently it has not being practised openly. 

3700. Is ukulobola practised there ?—Not amongst the Christians, but anongst 
the squatters it Is. _ 

$701. Can you define ukulobola ?—It is simply giving cattle for a wife by the in- 
tended husband. i : 

3702. Does this giving of cattle create any obligation on the wife's father 2—Yes, 
there is an obligation. By it the father’s house is made an asvlun for a wife to run 
to when she wishes to punish her husband, as a fine must be paid to get her back, In 
theory it is to be said an asylum for their aged women, but this is only m ease the woman 
should be childless; it is offen an asylum for a woman to run to in case of il-treat- 
ment. 

3703. Is not this right of asvlum sometimes abused Y—I think so, AL woman may 
run away from her husband at any time, after the birth of a child, for instance. Tis 
i8 often the case, She will go off to her father, and thus be the means of giving her friends 
the fine of cattle. It operates badly, in this way, that it always makes the woman on 
the side of her relatives instead of her husband, and is wholly at variance with the 
marriage God has given. It can never be, with the ukulobola system, that the woman 
and man become oue. 

3704. This right of asvlum, if not abused, is not immoral ?—No, but it leads to 
immorality. 

3705. Is not the nght of asylum extended, (when the woman’s father is dead, te 
tho relatives who receive the ‘huzi ?—Yes. 
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3706. Is not some portion of the tkazi, by Kafir custom, paid to some relative of 
the woman’s father P—The whole of it may be. 

3707. You say that one of the abuses of this right of asylum is the woman running 
away from her husband after a child has been born and going to her father’s. Now if 
the law fixed the ihazi to be paid at the time of marriage, and made it illegal to make 
any further claims in respect to the ikaz/, would not this going away from her husband 
be put a stop to ?—I cannot say ; likely not. 

3708. Is the ikasi known at the time of marriage ?—Yes, it is very often a hard 
bargain between the father and the young man’s friends. : 

3709. Well, if a certain number of cattle were agreed to, and the law allowed 
nothing more after that, would not that have the effect of stopping any. women from 
running away for the purpose mentioned ?—I don’t think so. 

3710. Can you state all the evils which are attendant on this system of pay- 
ment of the ‘/azi ?—I might mention some. It interferes very much with family relations. 
A manhas not paid his ‘Aaz/, or it may happen that the man and woman have come together 
without any previous arrangement, as regards the thas; any children born are not 
this man's children unless he redeems or pays for them; they belong to the grand- 
father. I have heard it illustrated in this way, that the woman is like a cow lent, and 
all the calves born belong to the owner of the cow, unless paid for. 

3711. Among themselves, does it not supply the place of a poor law ?—Not that 
alone. 

3712. But does it ?—I cannot say. 

3713. If you take it in conjunction with other customs, does it not supply the 
place of a poor law ?—J do not say that. I think the man uses it to buy wives for his 
sons or himself. | 

3714. Why are they so eager to have children ?—They lean upon them in old 
age. 

: 3715. And when a woman marries they lose her services P—Yes. 

5716. And is that not one reason why they get ‘kasi, because they lose the services: 
in fact, is it not the great reason ?—I do not thinkso. It is a theory I have heard 
mentioned, but I do not believe it. The children are brought up in idleness with a 
view to get cattle for them. 

3717. But the woman’s services are valuable to the husband ?— Yes. 

3718. Therefore, is not this iAazi given, amongst other things, as a recompense 
for the loss of his daughter ?—It is a theory, but I cannot say. 

3719. The father is entitled, not only to the services of his daughter, but to those 
of his son, even after he marries ; is it not so P—Yes. 

3720. And is it not the father’s duty, according to Kafir custom, to provide his 
son with a wife P—The father is always considered under an obligation to provide his 
son with a wiie, but he often fails to. 

3721. Does not this fact go to show that ihazi is, to a very great extent, paid for 
the loss of services ?—I do not think so. 

3722. You say that one of the objections to it 1s, that it leads to stealing; does it 
not also lead to industry and a desire to acquire wealth ?--It may have done so lately, 
but Kafirs are very idle, and will not work unless with some object. 

3723. Then is not this lobola a stimulus to work P—Yes. 

3724. You say it leads to stealing; do you yourself know of any cises in which it 
has done so ?—Yes, I have heard of distinct cases; I cannot say exactly how many 
cases, but I used to hear of it very often when residing near Fort Beaufort before the 
war of 18-46. 

3725. You have heard also that a desire for gain also leads to stealing ?— Yes. 

3726. If the Government can provide effective means against stealing, don’t you 
think this objection to ukulobola would be met ?---It very often happens that the thief 
is caught now, but I consider that ukulobola should be destroyed within the colony. 

3727. You say that it defers marriage P—Yes. 

3728. At what age do Kafirs generally marry P—I cannot say; circumstances 
create difficulties, but when there is nothing to prevent it, at about twenty-three or 
twenty-four years of age. 

3729. Are not all Kafir women married early in life P—Yes. 

3730. Does it defer the marriage of women ?--It deters young men from getting 
wives. | 

3731. You say it interferes with family relations, and that if thas’ is not given, 
that the children do not belong to the father but to the grandfather. But if Govern- 
ment provided that the sjaz/ should be specified at the time of marriage, and steps in 
and controls the system as to the payments, would not that meet that evil ?---It might 
possibly, but I think it would be very undesirable for the Government to do so. 
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3732. Are the immoral practices you speak of pursued by girls before marriage ?--- 
Yes, by both boys and girls. : ve ee 

3733, But is it not a fact that Kafir women are very particular in examining their 
daughters ?---Not so much so now as formerly. | 

3734. And is not the custom of ukulobola avery strong incentive on the part of 
vee to look well after their children before marriage ?---Not in my experience. 

Young women and young boys and men are frequently going out together on shopping 
parties, and of an evening, and this affords them opportunites of having intercourse. 

3735, It is said that far greater opportunities are afforded on mission stations than 
amongst the heathen natives, on account of the absence of the parents’ control among 
natives who profess Christianity ?---I do not believe that. Unless our young people go 
out to service jn towns, there are few cases of illegitimate children. And during bad 
seasons they are obliged to go out to service, and that has tended to ruin many from 
our station. It is my decided behef that there exists a higher tone of morality amongst 
our Christian people; and, although a certain amount of immorality may exist amongst 
natives professing Christianity, it 1s principally amongst those who are exposed to the 
temptations and influences of town life. It is the same with heathen natives, al- 
though their immorality is practised at their kraals, or when they meet together. 

3736. Among heathen natives, is not a greater control exercised over young 
women ?---I think parents are strict at times. 

3737. Does this do anything to check the immorality ?---I think not. 

3738. Amongst the heathen natives, are there many children not born in native 
wedlock ?--- Very many. 

3739. Amongst heathens ore there many unmarried women who have 
children ?---There are instances, and there are also many women who have left their 
husbands called wmatchazi, and these are frequently having children. Amongst the 
heathen unmarried girls I have not heard of many cases, but my knowledge on that 
point is not very wide. 7 

3740. When a young woman is found to be pregnant, according to heathen custom, 
would not her father be entitled to look to the young man who had connection with his 
daughter to pay iazi or marry his daughter ?--- Yes. 

3741, Does intercourse amongst natives at once result in marriage ?---No, not very 
often. He pays a fine of a single cow should achild be the result, but he takes the 
child home. 

3742. According to native custom, where a young man has had connection with a 
young woman, could not the parent force him to marry her ?---No, they would fine 


_ 3743. You say that ukulobola is bad; would you suggest that there be a legislative 
interference at once, with a view of suppressing it ?---I am not prepared to say that 
outside the colony I would ; but I think that within the limits of the colony we might, 
without being too abrupt. : 

3744. What law or means would you propose to suppress it ?---I think it should be 
taken in connection with marriage. I would have a registration of first marriages only, 
and, after due notice, that after a certain number of years no other marriages will be 
allowed, and so train them up to the colonial law of monogamy. I am not prepared to 
suggest any other remedy. 

3745. Suppose we were at once to set about the registration of first marriages, and say 
all other marriages will be illegal, and that the children of the first marriage only shall 
inherit property ; would the natives, in your opinion, be opposed to such a system ? 
---At first, I think they might, but after a time 1 would make only the first martiage 
legal; all the others illegal. 

3746. But would you allow the children of the second marriage, not registered, at 
first to inhent ?—I would up to a certain time. 

3747. Then up to whatever time you fix, although you have only one marriage 
registered, you would hold the other marriage, not registered, to be legal >—Yes, up to 
a certain time. | | 

3748. And you think such a system of registration, if gradually introduced, would 
be beneficial in its results ?—-I do. 

3749. Why ?—I think registration would cause the parents to fight shy of giving 
pe daughters in marriage to a man who already had a married and registered wife 

ving. 

3750. Do you think the natives would register at all P—I think so, because they 
are a law-abiding people. The Kafirs are very good in that way. 

38751, Do you not think that the fear of bastardizing their issue would have a 
deterring effect 9—It might; but I believe they would be in unison with the 
Government, 
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3752. If you found that the natives expressed a strong oppoiition to a registration 
rae would you still pass it >—No, I would never do anything in strong opposition to 
them. 

3753. If the natives did not register, would not the effect be this, that you would 
have a number of women who they looked upon as wives, not wives in law, and a nun- 
ber of children that they looked upon as their legitimate offspring, bastardized ’—Yea, 
for a time they would be bastardized, but parents could make settlements on their 
ee and the law might recoznize those, without acknowledging the children as 
egitimate. 

. 3754. That is, in fact, what you think such Kafir settlements do now ?— Yes, those 
made during life-time. ; 

3755. Would you recommend some provisions by which a Kafir would be enabled 
to leave his property to his second or third wife, although not recognizing them as such ” 
—I would snnply leave them alone. My opinion, is that we should only recognize the 
first sala marriage, and leave the husband to adjust his property by settlement be- 
fore death. 
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The Rev. Richard Birt re-examined. 


3796. Sir JD. Barry.) In reference to my previous examination, Mr. President and 
gentlemen, I wish to add that Ihave another objection to ukulobola, and it 1s this : 
Kafir labour is very important in our towns, and many of the people are taking up 
their residence amongst us. They are, as a rule, poor, and if anything were done im 
regard to legalizing ukulobola it would bear very hard upon them. 

3757. Have Kafirs living in town any difficulty in getting wives?—Yes, they 
have to work a long time before they are rich enough. 

3708. Do Kafirs in town practise this system of ukulobula’—Some do, and 
others do not. 

3059. Have not Kafirs living in towns increased opportunities of acquiring 
money ’—Yes, but cattle are becoming very expensive, and, therefore, more value is 
given now than formerly for women. 

3760. Would you object to the ukulobola being in money instead of cattle /—I 
would not in any way give consent to such a transaction. My chief objection is that 
it is a species of slavery. 

3761. If you recognize the first marriage would not the vast majority of heathen 
natives go on practising their present custom of polygamy 7—I do not think so, but it 
is a matter of opinion. 

3762. What would you advise in reference to this matter outside the colony 7—I 
would register only first marriages, and the rest I would leave. 

3763. But that means bastardizing the issue of all the other wives /—Yes, but I 
woud not be in haste.to begin it outside the colony. 

3764. Would it not be better, outside the colony, to say: First come and register 
all your marriages, so that you can get the natives to look upon the Government as 
their marriage officer, and then, afterwards, when you have gained control refuse to 
‘ register more that one marriage /—I would say: give them several years notice that 
after a certain time only one marriage will be recognized. I would not register all, 
but I would allow them to proceed in their own way of marrying until a certain time, 
and when I did begin registering 1 would only register one matriage. 

3765. You think registration desirable 7—Very. 

3766. But if you gave the notice you speak of now to the natives bevond the 
colony do you think they would come in and register /—I would leave the matter of 
registration beyond the border. My experience of them does not enable me to give an 
opinion, but I think that the time has arrived, within the eolony, when, after notice, 
we should commence to register all marriages, and, in the colony, I would not allow 
the Government to register any polygamous marriages. The effect of so doing would 
_be prejudicial, for the natives would consider that the Government was favourable to 
polygamy, which it certainly ought not. ‘ 
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3767. In regard to circumcision, does it exist among the Christian natives on your 
station ?—Not on my station. I have as many as 150 Christians on my place who 
have not submitted to the night of circumcision. 

3768. Does the custom obtain among the heathen natives living there 2—Yes, it 
does. 

3769. In an objectionable form ?—Very. They meet together for dances and 1m- 
moral practices connected with the rite, and these customs are grossly 1mmoral. 

3770. What are these 7—Well, there is one for instance, which requires that after 
the young man is well, he must, according to their custom, have connection with a 
woman who is not his wife. The consequence is that in the convalescent stage there 18, 
at their dances, a constant scene of debauchery. 

3771. Would you put this down by legislation 7—The customs I would. __ 

3772. How ’---I cannot say; but they are, generally speaking, a law-abiding 
people, and I think that if the Government issued a strong law against them they 
would very soon cease to exist. 

3773. What law would you publish against them 2—I cannot say. 

3774. Don’t you think, without legislation, the best means to put an end to this 
state of things would be to appoint headmen, who would discourage these practices, and 
who, by the aid of any police force available, might have the power to disperse any 


_ large congregation of persons assembled for the purpose of the abakweta dances ?—I 


have no means to suggest ; but I would say that if means should be discovered it 1s most 
desirable that they should be applied. I do not blame the law, but I wish to see the 
practices put down. | : 

38775. Mr. Stanford.| Do you consider that the natives are becoming more ad- 
dicted to drink now than formerly ?—Yes. 

3776. Would you recommend that the sale of intoxicating drinks to natives should 
be prohibited 2---I do. I believe it would be of vast benefit to the natives. 

3777. Do you think that the people themselves would ‘be generally in favour 
of such prohibition ?---I would very much like to see a vote of the people taken on the 
subject. I believe that they would hke to keep the canteens out, but I would readily 
appeal to the people. sven the women and children cannot resist the temptation to 
drink, and unless there is a Chnistian principle to prevent it, the vice grows upon them. 
The natives have said again and again why do you let these men come and sell brandy 
amongst us. 

3778. Do you consider the use of their own Kafir beer injurious 7—Yes, where 
they drink to excess. 

3779. But as an article of food it is wholesome ?—I do not object to it, for it is 
often not only drink to them but food. 

3780. Do you find that the women are as tenacious as the men in reference to 
their customs, especially of ukulobola ?---[ think so, but I have not been where the 
airs is common for many years, and I can testify that its absence tends much to the 

appiness of those who have married without it. 

3781. Do you consider that presents of cattle after marriage is a different thing to 
ukulobolo ?---Well, the Fingoes are fiow giving ten head of cattle after the marriage. 
It is a recognized thing, and they cling very tenaciously to their customs. 

3782. More so than the Kafirs ?---[ think so. 

3783. So far as you are acquainted with the natives, do you observe signs of pro- 
gress amongst the people of this district 7---I speak for my own station, and the desirable 
work is very much extending. 7 

3784, Have you any industrial school on. your station 7---We have a girls’ board- 
ing school, but no industrial school. 

3785. Would you like to see the system of industrial schools extended ’--- Yes. 


3786. If you could receive Government aid in the shape of money would you 
establish one at Peelton ?---I think at my age I could not, but 1 should like to see it, 
and I believe it could be done with great benefit. When Sir George Grey was in the 
colony he offered a grant towards the erection of an industrial school. The offer was 
placed before our Board of Directors, who, however, not seeing their way clear to 
undertaking the responsibility, were obliged to decline it. 

3787. Do you think it would be advisable for the Government, in order to en- 
courage these schools to give grants towards their construction and maintenance ?--- 
I think it should be done if possible. I might mention that Sir George Grey offered 
a grant for the construction of a girls’ school, and that I accepted it on my own personal 
responsibility. 

3788. Have missionary efforts tended successfully in the direction of raising the 
status of women ?---It has amongst the Christian women, very much. 
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3789. Aro girls’ boarding schools common ?---No. I only know of three or four. 
There’s one at Lovedale, and our own, also the Rev. Mr. Taberer’s, and there is another 
I think, though I cannot for the moment say where. | 

3790. What proportion does the number of girls’ schools bear to the number of 
boys’ schools ?---I cannot say exactly, but the boys predominate. 

38791. In view of the fact that so much more attention has been paid to the train- 
ing and education of native boys than to that of girls, would you recommend an ex- 
tension of industrial schools for girls ?---Yes, I think it is very important. The girls’ 
school at Peelton is under ‘tho charge of a lady, of whose services I cannot speak too 
highly, in fact they are invaluable. She has the care of some forty boarders, and about 
125 day scholars. 

3792. Is this institution successful ?---It is very successful. 

3793. Does Government give you any support ?---Yes, we receive, according to 
the rule laid down by Dr. Dale, aid for both teachers and boarders, and the system 
works well. ; . 

3794. Sir J. D. Burry.| On mission station, where there are no industrial 
schools, but where, with Government aid, the missionaries are willing to undertake the 
work, do you think it well that both boys and girls of such industrial institutions should 
be under the management of the mission body, but subject to regulations made by the 
Government ?---Yes, I would mention, however, that our society is now about with- 
drawing from Peelton altogether, and the people will have the option of any change 
which may be made if they wish it. 

3795. Wherever any religious denomination exists, and has the opportunity, 
would you encourage this system of Government aid ?----I would decidedly. 

3796, Do you think that Government should itself start this school system without 
connection with any religious body, or rather that the Government should confine its 
action to merely aiding such religious bodies as are able and willing to undertake these 
establishments ?---I think that Government should rather aid than establish, although 
there might be cases where the Government might see it necessary to do so. 

3797. In regard to land tenure, you know the nature of the Kafir system of land 
tenure ?---I have a better knowledge of the land tenure at Peelton. 

3798. .What is it ’---The Government gave individual title to building lots and 
garden lots, with rights of commonage, and it answers very well. 

3799. Would you insist on personal occupation ?---Seeing that it sometimes be- 
comes indespensable for an erf-holder to go out and earn enough to set himself going 
again, I dv not think sv. I should say that Sir George Grey, in the original distribution 
of the land, only gave four acre lots. This was not enough, and I approve of the 
present survey which is, I believe, in ten acre lots. 

3800. These ten acre lots include the right of grazing on the commonage ?--- Yes. 

osOl. Would natives cultivate ten acres ?---Yes, even more than that. 

3802. Would you sell these plots to natives only ?--- Yes. 

3803. Why uot allow Europeans to buy also ¥---Because they are not required 
there, and perhaps they would bring in canteens or sell liquor surreptitiously, or, what 
not! There is no advantage. 

3804. Is not there some civilizing influence, notwithstanding these disadvantages, 
by bringing a native land-owner side by side with a European owning about the same 
extent of land ?---I think the disadvantage would far outweigh any advantage. I do 
not think they would live peaceably. The European would manifest pride and trespass 
and would give annoyance. 

3805. Would you allow a native to buy from a German ?---Yes, if the Govern- 
ment had no objection. | 

3806. And a German to buy from a native ?---No, because he has come to live in a 
community where I think it would be very undesirable, at any rate, for a time. 

3807. Is there an increasing desire among natives on your station to have indi- 
vidual title ?--- Yes, a great wish for it. 


3808. And is that a good thing ?---.A very good thing; they have a feeling that it 


is their own, and of being under the British Government. It breaks the power of the 
chiefs and their old system. 


3809. Would you in any way force this individual title upon them, or lead them 
on to the task for it ?---I would not force it, but as far as I know they are all wanting 
individual title. I have put the question to several natives having familfes, men of 
intelligence, as to what their first necessity was, and they individually said land, and 
that they would even sell some of their cattle to acquire it. 


3810. We have heard that there are a large number of titles not taken up. What 
is your opinion in regard to this ?---If the Government were to give notice that if not 
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taken up within a given time the land would be forfeited, I believe the whole would be 
taken up. 

aii. Do you think that most of their disputes arising in reference to land ques- 
tions are invariably the result of existing land tenure, and are such as would justify the 
creation of a judicial tribunal to deal with these disputes ?---Some pore beyond a 
magistrate’s court is, I think, desirable to deal with these cases, but what that power 
should be I have not sufficiently considered. 

3812. Have you any form of municipal government at Peelton ?---No, but we 
should like to get it, and I think it would work well in a simple form. 

3813. Mr. Stanford] You do not wish to encourage the purchase of land at 
Peelton by Iuropeans. Do you think it advisable, in other parts occupied by natives, 
that some prohibition should exist ?---My experience is only formed as regards Peelton, 
but I should say it would. 

8814. Have you had any opportunity of judging how it would work ?---No. __ 

3815. From your knowledge of both do you think they would disagree ?---I think 
that difference would arise in the way of trespass. I am of opinion that Europeans 
would assume to have better rights than the natives, and I think they would not get 
along well together. ; 

3816, And their system of social life is entirely different to ours, is it not ?---Yes. 

8817. Would not that alone prevent any friendly feeling ?---No, there is often a 
friendly feeling between Europeans and blacks when the natives are living on a farm 
and renting part. I think, however, it is better to keep them separate, although we 
have the Germans very near to us at Peelton. I should like to state that dung the 
late war there was not a single native in this district joined the rebels from among the 
land owners or the others. Those who do not hold land are hoping to do so, as they 
have had jromises that there would be some plan for giving them land. That hope 
nay, I believe, have had some weight, indirectly, in keeping them loyal. 

3818, You, therefore, believe in this individual tenure, wherever possible, being 
granted ?---Yes, I think it would be a very good thing indeed. 

3819. To the natives at Peelton show any desire to purchase land ?---They do. 

3820, What style of houses are they building on their erven at Peelton ?---The 
usual round hut, but of rather a superior make. The reason is that they have had no 
proper ground to build on, for no distribution of Jand has been made since 1856, and 
the construction mentioned is cheaper. I believe after the survey Peelton will be a very 
different place. | 

8821. Do you consider that a second-rate square house is better than a superior 
round house ?—No; I think the round house better, although the other may be more 
clvilizing. : 

3822, Do you find that they keep these round huts cleaner than square houses P— 
IT should not like to say that. They are kept very clean on the whole. I would add 
that where individual title is given, many of the people build square houses, and others 
who would build square houses do not do so because they have no land. 

3823. Where there was a mixed community of Europeans and natives, and free 
purchase was allowed between them, don’t you think the tendency would be for the 
strong white race to drive out the weaker ’—Yes, or there would be a gradual working 
out.of the black race. . 

3824, Do you consider, in view of this, that it is desirable that the lands which 
fairly belong to the natives now should be secured to them ?—As much as possible ; that, 
I think, is due to them by the Government. 

8825. Do you think it would be well, where they are living in communities, not 
having individual title, that a ‘deed should be given Nien defining the outside boundaries 
of their locations 2—I1 think it very desirable that they should have the outside boun- 
danies pointed out and the land given them, not exactly by deed, but the boundaries 
being properly recognized. 

3826. But it might happen that one Government might say yes, those are the 
boundaries, and another, no ¥—A deed would, perhaps, be preferable. . 


8827, Do you think that such a deed would tend to the security and loyalty of the 
people ?—I think so. 

3528, Are you of opinion that the natives, as communities, value very highly the 
land they are occupying ?—I am sure they do. 

8829, Would you deem it a just act, where they are occupying land in this way, 
to take portions of such land, within their boundary, and put them up to public com- 
petition ?—No, except to natives; that is to say it would be better to keep the clan. 


3830. The ultimate goal at which you would aim would be, in all cases, individual 
tenure ?—Yes, that would be the object. 
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3831. Would you recommend that in giving individual tenure, as far as possible, 
the present plots now occupied by the natives should be followed in surveying or not ?— 
Yes, and I would put them into small groups, as far as practicable, without having large 
centres, for the advantages of education. 

38:32. Have you observed there is aygrowing desire for educition amongst. the 
people ?—Yes, particularly amongst the more civilized people. 


The Rev. Bryce Ross examined. 


3833. Sir J. D. Barry.| You are, I believe, a Missionary ?---Yes, I ama Mission- 


ary of the Free Church of Scotland at Pirie, and have been one for thirty years. I was. 


born and brought up in Kaffraria, but received my college education in Scotland. Soon 
after my arrival here I was engaged in missionary and educational work, at Lovedale, 
where I remained nine years, and since that time I have been at. Pirie. 

3834. You are well acquainted, I suppose, with the native laws and customs, 
and the native habits of thought and character ?---Yes, having been constantly among 
them in connection with my mission work. ; 

3885. Are they generally tenacious of their customs ?---Very; both heathens and 
Christians are. 

3836. Do you think that these native customs should form the basis of legislation, 
and that we should act upon them generally ?---Much would depend upon the locality 
for which the law was intended. In the colony, the colonial law might be, to some 
extent, introduced; but in territories beyond the border I would recommend 
that native laws and customs form the basis of legislation, leaving out such as are had. 
I would, except one thing, at least, in regard to applying the colonial law as the basis 
of native legislation within the colony, and that is our law of inheritance. I do not see 
how you can apply it with success to the natives. 

3837. Why not ?---Because they look upon the Rorhan-Dutch law of inheritance 
as an unnatural law; and I have not met with a single native, who, after it las heen 
explained to him, approves of it. 

3838. What part of the law have vou explained to them that they so condemn £--- 
The part to which they object is this: that after a man’s death his property is divided 
into two parts, his wife gets one-half and the remaining half is divided imto as many 
equal portions as there are children and the surviving spouse ; and of these portions the 
wife takes one in common with the children. They object to such a division as this as 
an unnatural one. Their ideas of a family are these: There is a father, a» mother, 
and the children, the father being the head and representative of such family and hay- 
ing to care for them. A daughter of his house on marrying enters another family and 
becomes a part of it, and to take the woman who now belongs to this other family and 

ive her an inheritance m her father’s house they consider unjust. As soon as sho 
me a wife she separated from his family and obtained rights in her husband’s house 
and family. Should her husband die she may remain a mistress of his place with her 
children. Should she leave and re-enter her father’s family, she is again recognized as 
a daughter there, and can be again married out fromthence. A good idea of the native 
mode of thought on this subject may be gathered from the fact that on no account can 
a widow be married from her late husband’s place, she must come back first to her father’s 
family before she can re-marry. It is the same with us toa certain extent. If my 
daughter marries she gets another name, “becomes Airs. So-and-so, and enters another 
family. If my son marries, the lady he marries gets my name, and enters my family. 
The natives regard the case in this hght, for they are a patriarchial people. It is said 
a Kafir girl has no inhentance, and the inference 1s drawn that she has no rights. Mhat 
is not the case. As long as she remains in her father's family she has the right to he sup- 
rted and to be treated as a daughter, not as aslave. When she marries she cuters 
her hushand’s family as a daughter. Should her husband die, as widow she is consulted, 
rovided she remains on her husband’s place. The son who becomes heir, cannot do as he 
ies with his father’s property. He must consult his mother and his brothers, and his 
sisters too. If the son does not treat her justly he can be reported to the chief and 
punished. Their idea is simply this, that the wife is one of her husband’s family, and 
she must not be treated ns a stranger or foreigner in that family. But while in that 
family she is a stranger to her father’s. 

3839. Can you state, briefly, Mr. Ross, what knowledge vou have of the various 
inter-colonial natives ?---When at Lovedale, I was chiefly among the Fingoes, since 
then I have been among Gaika Kafirs as well as Fingoes. 

3840. What knowledge have you of them ?---My experience is that Fingoes con- 
form very much to our customs, or to the Giaiks customs, or to both, according to cir- 
cumstances, ‘The Fingoes are an agricultural people, while the Kafirs are a pastoral 
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people, but the Fingoes have been greatly influenced by people among whom they were 
placed after their dispersion ; they have been wise in adapting themselves to circum- 
stances. 

3841. If a Fingo lived amongst Gaikas, would he adopt their ways ?---He would 
to some extent, but adherence to tribal and family relation would be strong. 

3842. The family relation is in fact the tribal relation ?---Yes, the natives are a 
very patriarchal people. The father is the head of his family ; the owner of a village 
is the father of the place ; and, thus it rises in gradation up to the chief, who is father 
of the whole tribe. The father of a family administers law and exercises authority 
within that family. The head of a village rules that place and allots the land occupied 
by the families there ; and the chief rules the tribe and look after its interests. But the 
father must consult the family, the head of a village must consult the men there, and 
the chief must consult his councillors. 

3843. In this do you not trace the germ of municipal institutions; and don’t 
you think this germ could be developed so as to give better effect to it ?---It could, but 
you cannot pass to it immediately. 

3844. How would you proceed to effect this ?--- Within the colony I would adapt 
my regulations to circumstances, but beyond the colony I would not interfere much 
with their ideas. I would carefully consider and promulgate «ritten reguiations and. laws 
of a simple character, so that both people and magistrates should understand them, and 
I would be very careful in my selection of officials, whether black or white. I would 
connect the municipal officials with the Government by means of the magistrate. 

3845. In this transition stage, which of their laws would you touch or alter in the 
colony ?---I would put down altogether the practice of witchcraft. I would put down 
polygamy ; all the immoralities of the ‘vfonjane ; all the immoralities connected with 
circumcision ; and I would make regulations that the ukulobola should not be abused. 
Thut is within the colony. 

3846. What do you define witchcraft to be ?---The thing is rather complicated. 
What anative considers to be witchcraft we do not. What he considers to be the 
antagonist of witchcraft we consider to be of the essence of it. 

3847. What does a native consider to be witchcraft ?---Using occult means to 
accomplish the illness or death of any, whether persons or cattle. 

3848. What is the usual evidence of witchcraft among them ?---Their evidence of 
witchcraft is not what we consider evidence, nor what they themselves would consider 
evidence in any other case but witchcraft. 

3849. How do they prove a case of witchcraft ?---They get a witch doctor, and 
this doctor smells out or denounces a person who is supposed to have caused the illness 
of another. The doctor states what means the person used to carry on his witchcraft, 
and produces those means. If the sick man dies, the doctor is questioned very much 
on the matter, but there is no calling of witnesses. 

3850. What are the most frequent charges brought against the accused by the 
doctor ?---He states that a man has gone to a grave and dug up the body and cut bits 
off it, or has taken small pieces of articles of clothing or anything whatever, and has 
used it as a means of sorcery. The doctor may produce anytlung, a twig, or a bone, 
and I have known a piece of soap produced. 

3851. But when a doctor charges a man with having gone to a grave and taken out 
a body, does he give evidence that a grave has been disturbed ?---No, he is not called 
upon to prove the thing by facts witnessed, because he sees the whole in a dream, and 
he relates in very indefinite ambiguous language what he has seen there. ‘This might 
in some particulars tally with what the listeners themselves know to be the case, and 
they express their approval. By these indications the witch doctor gradually gets to 
know some facts perhaps, and as he mixes these with his statement the people come to 
the conclusion that the accused man is guilty as a sorcerer. 

3852. If the man denies that a body or anything else has been taken out of a 
grave, has the doctor to prove it ?---T’he doctor mnst produce the articles. The whole 
transaction is supposed to have taken place in the dark and in secret, but he must un- 
earth the proofs of the crime. The evidence the doctor alduces may be created by him- 
self ; he may manage to make his statements and the articles he produces tally with 
each other, and obtain the greater credit. When a doctor is called in, he has to state 
what the party consulting him, has come about, and everything connected with the 
matter. ust he is stating, the people clap their hands and cry *‘Siyavama,”’ that is, 
‘“‘we agree to that.” He states niany and various things ; at the same time he is watch- 
ing what effect his words have, and by observing how they clap their hands and cry 
‘‘ Siyavama,’’ when he comes to some part which pleases them more than usual, he re- 
peats that more strongly, continuing in that line until at length they come to the con- 


glusion that this is the real thing. 
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3853. Can you give any instance of the belief in this witchcraft coming to your 
own,knowledge ?---Yes, [ was inthe Transkei about 14 years ago, when a party of 
horsemen rode into the village where I had put up. I found that they were young 
men who were returning from consulting a famous doctor in Kreli’s country, relative to 
the illness of a certain headman. (They gave in their report in my hearing). It ap- 

) that the doctor had stated such and such to be the case, and finally, that the 

eadman’s illness was caused by some man, away in another part of the Transkei, who 
was jealous of him, because of his rising in the esteem of the Government through his 
eloquence ; and they then went on to state a number of facts which had occurred in 
connection with this. At the conclusion of the report the man said, “I have been to 
many doctors, but this doctor has stated the truth.” 

3854. Can you state any cases of these doctors denouncing persons ?---The difficul- 
ties in the way of telling clear cases now are very great. In British territory it isa 
crime for a man to denounce another as a criminal, guilty of witchcraft; these doctors, 
therefore, do not denounce any party by name, but indicate simply, so that the courts 
cannot take them up. Further, we cannot get at cases where they go through the 
whole thing. A doctor, in order to avoid the courts of law and still get his pay, will 
state so fhuch of the case and then refer the party consulting him to another doctor to 
go on further with it, and so on to another. I have known a man giving twelve head 
of cattle and not getting to the end of the case after all. 

3855. Do you know of any case in which any man has been convicted by the natives 
by witchcraft ?---I cannot now state a case from beginning to end, but there is one 
which occurred when I was a boy, which is fully recorded in my father’s journals, he 
being present when they were torturing a man who would not confess, and continued 
torturing him for days, the missionary remonstrating in the meanwhile, without success. 
At length they let him go and he went off to some distance. Shortly afterwards he 
was found by the people of the station, but although he was taken care of, he died 
of the effects of the torture. There was another case in which a woman and her son 
was tortured, and the son, coward that he was, laid the whole blame on his mother, and 
they let him go and tortured her. The missionary did what he could on her behalf and 
she was released, and recovered. | 

3856. Then torture is practised ?---Yes. It was one of their means of arriving at 
the truth. When a youth, I heard of a case in which a man was tortured to death. 
Witchcraft is a great crime in Kafir law. 

3857. Under your definition of witchcraft do you include poisoning P--- Yes. 

3858. Are there any other forms of witchoraft ?---I am not aware. I may state, 
however, that the word “ ubugqwira,”’ used to denote witchcraft, comprehends all un- 
natural crimes. Incest would be included under this term, and indeed, all crimes 
deemed worthy of death. 

3859. Witchcraft, I take it, is a supposed power of producing physical effects by 
charms and other means secretly ?--- Yes; and it means something more. It includes 
the use of secret means to produce effects which might naturally result from those 
causes, as poisoning and infecting. I may here remark that a prevalent evil among 
Kafirs is the accusing people of witchcraft and slandering people secretly by imputing 
the practice of it to them. In common conversation I may call a man a wizard, but 
the charge would be a very different thing if made by a doctor; the man accused would 
at once be under a ban. | Soe 

3860. What part of this practice of witchcraft would you make a criminal offence 
in law ?---The disturbing of a grave, and the smelling out. . 

3861. Would you make an imputation of witchcraft criminal ?---When it comes 
from a man professing to be a witch doctor and called in to state what is the matter with 


the person ill. I would make it criminal when anybody could be detected in an at- 


tempt to practise witchcraft, which is really injurious. 
3862. Is there torture practised among the natives for anything else but witch- 
craft ?---In former days if a thief was detected and caught he was bound up and could 


be thrashed with rods, and the young people could thrust thorns or pins into him until - 


he confessed. It was allowable. 

3863. In trying cases had they any form of oath ?---I cannot say. : 

3864. Do you know of any native law by which a man is punishable for giving 
false evidence ?--- When a man brings a false charge against another, especially if the 
accused was discharging his duty, he is punished by fine. 

3865. You say among other things you would legislate for is polygamy. How 
would you deal with it ?---By ignoring it. I think it would be too much to disinherit 
the children of polygamists at once, but the thing might be done in this way; I would 
have all existing marriages among the natives Snel 
appointed to see which of all these marriages were in accordance with law, and all these 
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I would recognize. I would fix a certain date after which every marriage according to 
native custom should be registered, and if it was a polygamous marriage I would not 
countenance it in any way. All recognized marriages after the date fixed should be those 
of monogamists only. 

3866. Would you punish by criminal law all who after that practised polygamy ? 
---I am not prepared to say. 

3867. Don’t you think that if you merely refused to recognize polygamy after a 
certain day you would find no natives would register —I would not entertain any cases 
arising out of unregistered marriages. 

3868. If they did not register would not the effect be that, under such a law, more 
than half the native population would be bastardized ?---I am not prepared to say it would, 
for this reason: In any changes that I would make I would adopt all proper means to 
get these regulations carried into effect. The absence of energy in carrying out the 
administration of laws and regulations I consider a great defect in South Africa. We 
make laws and regulations, but do not succeed in putting them into operation properly. 

3869. You are doubtless aware that an attempt was made to import into the Cape 
Colony a law similar to the Kaffrarian Ordinance No. 10 of 1864 ?--- Yes. 

3870. And that a petition was then presented, signed by several missionaries, to 
the Government. Do you approve of that petition ?---There is one part I disapprove of, 
and that is where it says it would recognize polygamy. I remember the Ordinance No. 
10 of 1864 being read at a meeting before it was passed, and I saw no harm init. My 
idea was that it was an ordinance for a transition state, and that-there would soon be 
another ordinance in its place. After this ordinance had been passed we found that it was 
interpreted as recognizing polygamy, and we wrote a petition to the Government request- 
ing some change might be made, but we were informed that we had been consulted 
before the ordinance was passed, and had approved of it. No change was made therefore, 
and no change has been made up to the present day. If these transition ordinances are 
to be of a similar nature I shall become quite afraid of them. I consider that having 
taken over the government of these territories we are, before God, responsible for the 
right governing of them; and supposing the natives have customs or laws which are 
improper, we are not bound to uphold those laws but rather to put them down, if 
possible, or if that cannot be done to ignore them. The natives look up to the British 
to guide them. If the subject of legislating for them be carefully considered, and if 
the basis of our action be either the law of nature or the Divine law, putting down a 
few simple rules on broad principles, without troubling much about other things, I think, 
will be most likely to succeed. 

3871. You say that one of your objections is the immorality in connection with 
the intonjane P—Yes. 

3872. What is the immorality ?---Well, there is dancing in an almost nude state 
for one thing, and the intercourse of the young people with the unmarried females and 
widows, for another, and there is the obscene language used in the dance. 

3873. But the mere dancing in itself you would not put down?—No; if there 
was no obscenity in it. 

3874. If you had to frame alaw, how would you deal with these things P—If a 
man used obscene lan e or appeared in an indecent state in the location I would 
punish him, as I would if he did so in the public streets; all such improprieties I 
would put a stop to. 

3875. And circumcision, how would you put a stop to that P—The practices con- 
nected with circumcision are barbarous in the extreme. The going about of young 
boys painted white, wearing grotesque kilts and hideous head-dresses, startling ie 
and endangering riders on the highways is outrageous. I would make it fineable if 
they appeared on the locations and public places. 

3876. Are you opposed to the system of ukulobola P—Not as much as to the other 
customs I have mentioned. 

38877. What do you consider it to be ?—The giving of cattle for a wife. 

3878. Does it entail any obligations on the person who receives it /—I am not 
aware of any obligation entailed specially by the ikazi. In any case the girl’s father or 
his heir is bound to maintain the wife if deserted by her husband and comes home. 

3879. What are the essentials to a native marriage ?—The slaughtering for the 
bridal party, the dance, the giving of the tkazi, and the bridal procession to the kraal. 
The bridal party in going to the bridegroom’s place carry various articles contributed 
by the members of the family or by friends. These articles are taken to the friends of 
the bridegroom. After the cattle forming the ‘hazi have been given to the bridal party 
and driven home, either to the father or the heir, as the case may be, he is bound to 
give some to the friends who contributed to the woman’s wedding outfit. Sometimes 
cattle are given for the purpose of cohabiting with a woman, but doing so forms no 
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part of a marriage. Suppose a man takes a fancy for a woman and wishes to have her 
as his concubine, he is bound to give something, and that is the hogu. From the nature 
of the transaction and manuer of the gift it is known there is no marriage; on the other 
hand the iKazi is the dowry or the cattle given for a wife only. 

3880. What are the evils which attend ukulobola?—The evils attending uku- 
lobola are those of the transition state; the thing itself is becoming more of the nature 
of asale. The natives are getting European ideas of sale, and the system of ukulobola 
is becoming greatly abused; it is more like selling and buying women now. Divorce 
among the natives is now a common thing. A woman runs away from her husbend, 
say at starvation time, having seen a man in better circumstances who will take up 
with her. When the husband comes for her, she appeals to the court stating that he 
has ill-treated her; the result is that the cattle have to be given back and she is separated 
from her husband. The man with whom she is living gives the cattle and takes her 
as his wife, the lawful husband thus having his wife taken from him by the other man, 
that is, by the adulterer. 

3881. How would you deal with the evils connected with ukulobola ?—I would 
deal with them indirectly. There are no persons who have so effectually repressed 
those evils as the first missionaries. 

3882. How did they put it down ?—They reasoned with the people, and, in many 
instances, seem to have been very successful. Now, however, it is more prevalent than at 
first. The Christian Fingoes have led the way. They have been moro tenacious of 
their customs than the first converts from the native heathen, who were Kafirs. 
They practise ukulobola in various ways. There is a difference between a heathen and 
a Christian ukulobola. The heathen ukulobola goes before the marriage, the other 
after it. The Christian calls it a gift, the heathen an thazi. . 

3883. How would you meet the evil which you describe as “ more like buying and 
selling” a woman? What legislation would you suggest P—I would see that there 
were no improper divorces sanctioned, and no improper marriages contracted. Amongst 
missionaries there is a great diversity of opinion and practice, and this has increased 
the difficulty. Although all missionaries, with the exception of Bishop Colenso, are 
against polygamy, still they do not meet the difficulty connected with this thing m the 
same way. Amongst the Scotch missionaries the first wife is recognized as the wife. 
The Wesleyans allow a man to choose one from his numerous wives, and she is married 
to him in the church, and others deal with the question in other ways. Now, out of 
this diversity it has come to pass that by many, native marriages are not recognized as 
marriages at all. Suppose a woman leaves her lawful husband, according to the native 
law, @ missionary would marry her to another husband. If you were to restrict the 
man to his first wife, and if you were either to control or ignore ukulobola, the evils 
resulting from it would be cut down very much. The confusion out of which evils 
arise is caused by not having one simple law upon the legality of marriage. 

3884. It has been suggested as a remedy to polygamy to cut down the ukulobola 


and never allow more than ten head of cattle to be given. Do you agree with that? 


—I do not ore of it. . 
3885. Mr. Stanford.] Do you consider the introduction of canteens in native loca- 


tions an evil P—Decidedly. 

3886. Are you of opinion that they should be suppressed ?— Yes. 

3887. What Scall bs the feeling of the natives generally on that question ?—In 
their sober senses they would be glad if canteens were altogether suppressed. 

3888. Is Kafir beer-drinking carried on to any extent P—Yes; it is. 

3889. Do you think it should be stopped P—As much as practicable. 

3890. Will you go so far as to say that beer gatherings should be put down by 
law, or only discouraged ?—Discourage them, and punish severely and promptly every 
offence arising out of them. 

38891. Do you consider that the natives in the colony should be under a special 
code of laws or not?—I am against special class registration as a rule, but in some 
instances I would have it in the colony. For the territories beyond the colony, I would 
have one code suited to their present condition. ‘ 


3892. Do you think that agents should be allowed to practise in the territories 
beyond the colony ?---If you introduced colonial procedure in the courts, yes; if not, I 
would give them something else instead. I would have either the native custom or a 
modification of it. 


3893. Would you recommend that intelligent headmen should sit as advisers to 
the magistrates in criminal and civil cases ?---I would have a different manner of pro- 
cedure. I would allow intelligent natives but not headmen to be present at native 
cases before the resident magistrate, and to assist him with their advice. 
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3894. Would you allow hereditary chiefs of rank to try cases in their tribes with 
right of appeal to the magistrate ?— Yes. 

3895. Would you restrict this to civil cases?~-I would give them power to try 
petty criminal cases also. 

3896. What is your opinion in regard to the natives within the colony, do you 
think they are improving ?—In certain things they are, but in others they are going 
back. 

3897. Can you mention any of these things ?—Well, when I was a boy all the 
Kafirs were sober ; they are almost all drunkards now, with the exception of Christians ; 
a sober chief is a rarity; though I must observe that I have not had much experience 
out of my district after the war. 

- 8898. Would your knowledge extend to the Gaika tribe and the Fingoes P— Yes; 
and the Fingoes are more addicted to drink than they were. Another thing they have 
gone back in is a sense of responsibility ; of that they have now very little idea. And 
there is little or no respect for parents. ; 

3899. Is that not partly due to the abolition of the collective responsibility which 
they had under their own laws ?—I do not say that. I am against making people 
responsible, as /ocations for spoors, but I am not against people being dealt with ac- 
cording to the patriarchal idea of a hamlet being responsible; it is according to the law 
of nature, arising out of authority as, say, a father ought to have control over his 
family. 

900. How would you give them this authority P—I would make laws. 

3901. Can you suggest any P Might not our own laws be administered for in- 
stance P—When you take native territory you must say either, that they are to have 
their own laws, or our laws, and that these are the laws by which they are to be dealt 
with. Now you have a loose way of dealing with them. For instance, the law of the 
special magistrate differs from the law of the resident magistrate, hence the confusion 
that exists. 

3902. How would you deal with the evils arising out of the tntonjane P—By fine. 
In every case in which a girl was seduced, I would punish by a fine. 

3903. And you would put down polygamy by law ?—Not directly ; that could not 
be done; it must be done ually and indirectly. 

3904. Do you think the natives would submit to interference of that kind P— 
Well, if the law is just, they must submit. I would not rouse the natives un- 
necessarily, but I would by all means have a just code and a powerful administration. 

3905. Mr. Ayliff.| Do I understand you to say that you recommend that natives 
in the colony should be governed by a different code of laws to those in the Transkei ? 
—Yes; because we cannot change the colonial law to such an extent as to suit the 
natives beyond the colony. 

3906. The reason you say that is, because you think there is a difficulty in adopting 
colonial law to the condition of natives beyond the colony. But, assuming that the 
colonial law could, by legislation, be so far adapted, would you still recommend two 
distinct systems for the natives here and the natives beyond the colony P—No. 

3907. Then you would like to see uniformity if practicable P— Yes. 

3908. Would you go so far as to say that uniformity would be a great advantage? 
—Yes. It is an advantage to a great power to have one law for all men. The British 
gain a great influence over barbarians by justice, and justice will appear justice in their 
eyes when there is one law for all. 

38909. Diversity and contradiction of law is peculiarly embarrassing to a native 
mind ?— Yes. 

3910. I suppose you have had opportunities of considering and studying the con- 
dition of native tribes in their aboriginal state’P—Yes ; in my youth. 

3911. The government of a tribe was usually conducted very effectively P—Yes. 

3912. As a patriarchal organization it was very sound and regular ?—- Yes. 

3913. In all these native governments, am I correct in assuming that the power of 
the chief was the keystone of the arch ?—The power of the chief, as he was not a 
despot, but really governing the people according to their system, which is a patriarchal 
one. If the chief becomes despotic he loses his power. If he rules his people wisely, 
according to their system of government, he is all the more powerful. 


3914. But was there any substantial check to his making any encroachment on the 
rights of the people, or infringing on the patriarchal system to which you refer ?—The 
check was that the people left him if he did. , 


3915. And a chief who did not keep within the recognized boundaries was liable 
to be abandoned by his people ?— Yes. 


3916. Are you aware whether there was any other check short of that extreme 
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measure of abandoning the chief ?---In every tribe there were men recognized as men 
to reprimand him. 

3917. But suppose he stuck to his opinion and did not care for this reprimanding, 
what then P---Then they would leave him. 

3918. Can you give an instance where this extreme remedy was resorted to of 
abandoning the chief ?---Among the lower chiefs it is quite common. Among the 
great, take the case of Gaika. e war of Tutule arose out of Gaika taking his uncle’s 
wife. That proceeding shocked the whole nation, and caused a division in his tribe, 

art going over to his uncle’s side, and war resulted. 

3919. Supposing that colonial laws could be conveniently adapted here, do you 
ae that an attempt should be made to govern Transkei natives in the same 
way ?---Yes. 

i 3920. Are you of opinion that in the colony there should, if possible, be some 
adaptation of native laws not to be applied to Europeans, for the government of 
colonial natives P—I am against class legislation, but supposing, for instance, that the 
colonial law of inheritance cannot be slanted to the natives, I would say have class 
legislation, which would be better than the evils which would follow from not having 
any law at all. 

3921. You seem to attach great importance to this law of inheritance. Are you 
aware that the Colonial Act No. 18 of 1864 expressly adopts the operation of the native 
law of inheritance P—I am not aware that that Act was ever promulgated, but if it is 
in force I withdraw my objection. 

8922. The difficulty being removed with reference to the law of inheritance, do 

ou see any reason why all natives living within the colony should not be required to 
be subjected to all colonial laws P—Yes; I do see a difficulty; unless I can be assured 
that there would be a penalty for the offences of adultery and seduction. I think those 
crimes could be best dealt with according to Kafir law. 

3923. Do you see any other difficulty in the way of subjecting natives to the 
colonial law P—I am afraid that the colonial law would not make sufficient provision 
for native marriages. 

3924. What do you mean by not making sufficient provision for native marriages ? 
Do you mean that the law would not recognize native marriages?—Yes; there are 
great evils going on at present because official men do not recognize native marriages. 

3925. at are the evils ?—For example, frequency of divorce. 

3926. Would you wish that the colonial law should sanction in any way native 
polygamous marriages ?—No; still I should not wish the law to bastardize the issue 
of any marriages already existing at the time of the passing of an Act to put down 
polygamy. 

3927. Assuming that you have found that the native laws are very excellent in 
punishing crime, would you consider that they are better adapted to repressing crime 
amongst natives in the colony than our colonial law ?—I would not say so, supposing 
our laws were put into force. I say this, they are not put into force properly. My 
objections are to the way they are carried out. For example, I am opposed to the 
principle of collective responsibility in locations for theft. Suppose a spoor is traced 
into a location or country, the people on that location or that country are made 
responsible. I know of great injustice having occurred. Here is an instance. There 
were cattle taken away from time to time from the station at Burn’s Hill. The spoor 
was traced to certain parts, and the people there were made responsible and paid fines. 
This state of things went on for a good long while. At last it so happened that a 
drought came on, and the cattle from the lower country went up into the mountains, 
and amongst these cattle some of the station cattle that had been stolen were dis- 
covered ; they were found among cattle that belonged to people who were not near the 
parts which had been fined. The matter was investigated, and all the cattle which had 
bean lost at that period, had been stolen by the people who held those found in the 
mountains, but not by the people who had been fined. Some time ago I was in the 
Transkei, and visited a number of headmen in the Idutywa. I learned to my astonish- 
ment that these people, who had a large tract of fine land, were anxious to get into the 
colony. Everyone kept asking “ Is there any land near Pirie to be bought?” I said 
What do you mean ? y are you so anxious to get there? They said “We are 
tired of this country, for this reason: we have the Gcalekas on this side and the 
Tambookies on that. The Tambookies steal cattle from the Gcalekas and drive the 
cattle ee our country; the Gealekas trace them into our country, and we must 
pay. The Gealekas steal cattle from the Tambookies, drive the cattle through our 
country, the spoor 1s traced into our land, and we have to pay. If we follow up a 
spoor and trace it into Gcalexa.and we only get a fow goats.” A casein point happened 
whilst I was there. 
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3928. I suppose you will admit that, according to Kafir law, ay dara for 
nearly every crime is simply a fine ?---Yes; in all excepting those called ubuggizira, 
which are punished with death. 

3929. You would not recommend, I suppose, that we should adopt that code in 
respect of the crimes of theft and assault, and punish persons convicted of theft or as- 
sault by inflicting fines upon them ?---In some cases I should punish according to the 
colonial law, but in regard to theft I would say this, that a Kafir thief, if he can 
manage to keep the thing he steals, considers that he has succeeded in his aim, and the 
great aim of the law should be to deprive him of the thing he has succeeded in getting, 
or its value. In all cases where it was practicable I would make him disgorge what he 
had stolen, or pay its value. I think the penalty would be more effective for theft in 
the shape of a fine; but for assault it might be imprisonment. | 

3930. Have you made up your mind sufficiently to enable you to teli us whether 
you would like to see the Dependencies of the colony in the Transkei, governed by 
colonial laws or by a special code of laws based upon Kafir laws ?---I question very 
much whether you can govern the Dependencies. I would prefer it, if it were practicable, 
to extend the colonial law to the Dependencies, and yet, upon consideration, I think it 
would be better to have a code of laws based upon Kafir laws. 

3931. Which would be the best, to take over the Kafir laws bodily, or only to 
select what we found to be good in them, applying in other respects the colonial law ? 
---I would not take over the native laws pure and simple. I would advise doing as 
they do in Britain. The late Lord Beaconsfield said that the law was founded on the 
Mosaic code. I would go to that for any other law I wished to make, and why? be- 
cause it goes nearest to the law of nature. 

3932. If you would not recommend that the native laws should be taken over 
bodily, would you recommend that some part of the colonial law should be taken and 
applied to those Dependencies ?---Well, I think imprisoning people for any nec tae of 
time in the territories would be attended with great risk. I think summary punishment 
is the best. If you want to imprison in those territories, to do so you require an army 
there. Our difficulty is this: there are three things required for a good government, 
power, justice, and sympathy, and we are trying to do without power and sympathy. 

3933. I would be glad if you could make any suggestion as to whether we ought 
to report that we should take over the Kafir laws as they are, or whether we should 
take part of them, supplying the other with colonial laws ?---Assuming that the things 
objected to in the colonial laws are removed, I would say supply the colonial law, if 
you cannot go to the Mosaic or English. 

3934. You think that ao course of. that kind would not offend the prejudices of the 
Transkeian natives generally ?—I would not say that, for there is no pleasing some South 
Africans, either black or white. 

3935. Must we come to the conclusion that you cannot suggest any course applic- 
able to the natives of the Transkeian Dependencies ?—If you cannot take any other I 
would say govern them by colonial law, provided you avoid introducing the objectional 
parts, and use the necessary means to explain and administer that law in a just way. 

3936. Is it your deliberate recommendation that such is the course to be taken in 
regard to the Transkeian Dependencies >—Supposing you mean to retain and govern the 
Dependencies properly, have a written body of laws framed, based on native law. You 
cannot take over the native laws just as they are. Consult the Mosaic or English code, 
and supply what is necessary from that. Lut, if you cannot go to either the Mosaic or 
Engh f codes, then go the colonial, and 1f you must make the colonial law the basis, 
avoid the introduction of its objectionable parts; let the law be carefully explained to 
the people, and impartially administered. 

3937. Mr. Rolland. | You have said, in regard to ukulobola, that you disapproved 
of it. What are your reasons ?—The abuse of it. 

3938. Will you specify, in a general way, what those abuses are P—A man marries 
his daughter to another, and after some time she goes home, generally it is an understood 
thing between her and her father. The father reports to the magistrate that his 
daughter has come home because of cruelty on the husband’s part, and a divorce takes 
place. It is understood that she is now free from the husband. The father marries her 
to another man and gets a second ihazi. By this means divorce is encouraged. 

5939. Do you think that if the Basuto custom was carried out of returning the thasi, 
it would correct the evil ?—It would not. Another suitor appears with a greater ikazi, 

and out of this second ikazi the cattle of the first Aus? are returned. Under present 
circumstances ukulobola is favouring divorce. 

3940. And you consider it a direct cause of immorality ?—Yes. 

3941. Do you think the natives would accept the restriction of a number of cattle 
at the registration of marriage and make such registration legal ?—The number is restricted 
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already in native law. They say the legal number is ten for the daughter of an 
ordinary man, and for the daughter of a ine chief it is a hundred, but in practice there 
is no restriction. If the wife runs away home the husband must give cattle before he 
can get her back; she might ruin her husband. 

3942. What is the state of morality among the people you are acquainted with, 
and do you consider the morality to be increasing or decreasing both in regard to 
Christian and heathen ?—The state is frightful among the young people in towns, both 
Christian and heathen. As to the older people I cannot say whether it is becoming 
better or worse ; but the mission stations are the purest part of the community. 

3943. Do you think generally, througout the country, that the state of the heathen 
is better or worse P—I have had no opportunity of judging since the war, but before that 
it was frightful, and going from bad to worse. 

3944. To what do you attribute this immorality, is it through drink or the com- 
munication with white people ?—I cannot tell. For one thing the people are in a 
transition state ; we are attempting to rule them, but we do not manage them properly ; 
we do not administer old punishments, and we do not subsitute and enforce new ones in 
their stead; the young people get corrupted in towns from want of supervision, and they 
bring the vice and lawlessness of towns in the country. 

3945, What is the tradition among the people as to their original occupation of 
this country, the Gaika people especially ?—Rarabe, the son of Palo, chief of the 
Xosa tribes, crossed the Kei, telling his father (they say) that he did so merely with 
the intention of hunting. Ie never returned to the Transkei to him. Instead of 
going back he remained hunting and fighting with the original inhabitants, the 

ushmen. 

3946. Were the Bushmen tribes numerous who occupied the country P—There 
could not have been many, for the country abounded with game. 

3947. Who succeeded Rarabe?—Umlau, the great son of Rarabe having died 
young, Ndlambe acted as regent until Gaika, son of ‘Cisln, assumed the chieftainship. 

3948. When was that ?—I cannot give the date. 

3949. There were troubles amongst the chiefs about the land ---Yes; and these led 
to war when Gaika called in the aid of the British. 

3950. Before that, had Gaika been acknowledged paramount chief by the British ? 
—Yes, I think so. 

3951. Why has that been called a mistake on the part of Government ?—I 
suppose because by birth Gaika ought to have been under the Gcaleka chief. 

3952. Did his election arouse the jealousy of the Gcaleka chief P—I do not know 
whether the British recognition of Gaika as paramount chief had anything to do with 
the Gcaleka troubles. 

3953. Are there any survivors of the Gonaqua Hottentot tribe ?—Yes, there are 
a number of them still living, sone of whom can still speak a little Hottentot, and there 
is one man I know who states that he would have been a chief among the Hottentot 
race. In giving evidence I have more than once referred to defects in our adminis- 
tration. There is a class of native who do not appear before the Government in any of 
these matters, but they are of a very important ae These are such men as are elders in 
the Scotch Free Church, or class leaders among the Wesleyans. The feeling of these men 
is that the native is neglected. They are loyal men, who think that it is good to go with 
the British, or who are of opinion that it is good for barbarians to come under an 
enlightened Government like the British, and the feeling of these men is that the natives 
are neglected. They say that the only things the Government attend to are quitrent and 
theft. | 

3954. Do you refer to these last-mentioned people as being in the colony ?—Yes. 
A sore point with them is that headmen, though Government servants, encourage 
barbarism and retard progress. Another sore point with them is drink; they consider 
that the Government does not do all it can do to put the evil down. Every headman, 
almost, is a heathen and a drunkard, and they think and say that the Government 
could make a fae change for the better if it chose. The heathens encourage drunkards, 
they are ruled by drunkards. ‘he bottle has great charms with these headmen. 

3955. How were these people appointed P—I cannot say what the rule is now. Most 
of these men were appointed a long time back. Sir George Cathcarts’ rule—he introduc- 
ed the system—seems to have been soon thrown aside. e rule was that they should 
be elected by the people and appointed by the Government, which was to see that the 
election was good; that the returned were fit or not. NowI think it goes by succession, 
and it is a sort of chieftainship. 

3956. When people talk in this way, what remedies do they suggest ?—That the 
headmen being Government servants should be made to do the work of Government in 


a proper way. They should be looked after so as to administer pure justice, and not allow _ 


their decisions to be influenced by such bribes as bottles of brandy. 
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3957. Do these men exercise judicial power ?---They try petty cases. 

3958. Have not the people the right to appeal in these cases to the magistrate P— 
They do sometimes appeal, but where drink is concerned there is hardy any appeal. 

3959. Have these grievances been brought before the notice of any magistrate P— 
I am not aware, I am telling you about the feeling which exists. 

3960. Do you think that where such feeling exists it would bea proper course to 
bring it before the notice of a magistrate »_.. Wall, a Kafir thinks that he is so utterly 
down that it is of no use to complain. 

3961. Would you recommend a system of village government P—I think that 
some regulations of a very simple character might be adopted and carried out wherever 
a location has been surveyed ; and where a mission station exists, there ought to be some 
municipal regulations. 

3962. At your station at the Pirie, have you any municipal laws P—No, there is a 
headman who acts under the Government. 

3963. Do you think the natives could carry out such laws if provided ?—I think 
they are quite able to do so provided there is a man like the special magistrate placed 
over them to encourage them. In that case there would be a rallying point, but if the 
thing be left entirely to the natives, then I have no hope of success. 

3964. Are the lands at Perie surveyed? Have people taken up titles readily >— Yes, 
a considerable number have. 

3965. About what proportion are not taken up P—I cannot say. 

3966. Do you think the system of individual title should be extended ?—I would 
extend it wherever acceptable to the people. 

3967. Was it the means of saving the people during the war ?—It was. 

3968. Do you consider that people having individual titles were on that account 
more likely to be loyal P—Yes, and it protects them from being swept away. During 
the war there were very unfavourable reports circulated about the people with the view 
of getting their land, and many of these reports I was compelled to contradict. But the 
parties were much surprised that the people were not swept away, and it was the titles 
that saved them. | 

3969. What extent of ground have the people ?---Each one has six acres for garden 
and the fifth of an acre for an erf. 

3970. Is that sufficient ?---It is for most families. 

3971. Do they appreciate the value of the land they possess ?---They do, and 
every year they learn more to appreciate its value. It was Sir George Grey who 
brought in the idea of giving them individual title. He happened to come to Lovedale 
at a time when a dispute was going on between the people and the Municipality of 
Alice about land, and the missionaries felt almost as keenly as the people in the matter, 
because at the formation of the village of Alice the people had been induced to grow 
their ens there by Sir P. Maitland, who gave them land elsewhere, from which land 
the Municipality of Alice was enabled to remove them, because held by mere regu- 
lations. When Sir George Grey came he told the people he would give them indi- 
vidual title for their erven and for their gardens, and said that supposing the Queen 
herself were to attempt to drive them off from land to which they had titles, they had 
only to call in a constable and the law would protect them. I would recommend the 
Government to survey and give titles where the people are prepared. As soon as 
others see the benefit of such terms they will come to have titles also. Above all I say, 
separate the people from the towns. Give them some kind of municipal government, 
look after them, and then they will improve. Such locations as those at Port Eliza- 
beth are affecting the whole country very injuriously. Young men go there from 
all parts and become addicted to the worst vices, and now, in such native locations, it is 
a reign of terror. I am told that itis dangerous to go out alone in the location in 
the evening. 


King William’s Town, Tuesday, 4th October, 1881. 


Sir J. D. Barry. 


W. E. Staxrorp, Esq. | J. Ayiirr, Esq., M.L.A. 
KE. S. Ronianp, Esq. 


The Rev. Charles Taberer examined. 


3972. Sir J. D. Barry.] You are a Missionary of the Society. for the Propagation 
of the Gospel, stationed at St. Matthews, Keiskama Hoek ?—Yes. 
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3973. What population have you there ?—The number of natives in the district Rev. Charles Taberer. 
number from ten to twelve thousand. The St. Matthew’s Mission was established about 
1854 or 1855. The church was erected, at a cost of £1,650, by donations and subscrip- 
tions, and natives, both heathen and Christian, largely contributed. Though heathens 
at times attend, they more frequently attend the out-stations’ services, which are under 
my control. At these out-stations general education is given. With the assistance of 
Government, in the shape of grants and allowances, an industrial department of the 
mission was started ip 187>. i went to Keiskama Ifoek in 1871, and had to depend 
upon local efforts to carry out my views with reference to industnal work up to 1&7», 
when the Government lent its aid to establish the industrial institution, in which car- 
pentry and other useful industries are taught, including farming. An extensive work- 
shop has lately been erected without Government aid, though we receive help in 
the shape of an allowance for each apprentice and the payment of the salary of the 
trained teacher. We have now thirteen apprentices legally indentured to us, and a 
copy of the form of indenture shall be supphed to the Commission. (Schedule of form of 
indenture put in). They are boarded and lodged by us, and they work eight hours a 
day for four months of the vear, eight and a-half hours for fowr months, and ten hours 
for four months, tu fit into the seasons. Their education is at the same time attended to 
in the night school. Besides carpentry, there is a tinware establishment carried on in a 
shop built by me at a cost of £400, and in this branch we have fifteen apprentices. 
We have besides 1 resident mason on the mission, whose pay is ten shillings a day, 
with house-rent free. At present there are no apprentices under him, but as soon as 
these are received they will be treated in the same way as those practising carpentry 
and tin-smithing. I might mention that the farming industry is under a native mana- 
ger, Who receives £33 per month, residence, and garden land free. The work on this 
farm is carried on by day-labourers, whose pay is from 20s. to 25s. per month, and the 
day-boarders at the institution assist on the farm for two hours every day, and they 
are of great use. ‘he produce grown is pire ened consumed on the station; but what 
is not required is sold. I may add that all these industries are feirly successful, and 
that all we have done has met with the full approval of Dr. Dale. 

3374. Have you any educational eetablshineit for native boys ?---Yes; we have 
what is called the day-school boarders branch, in which boys are received only for edu- 
eation. They pay £5 each yearly and have to work two hours daily on the farm. 
They are under my own supervision, and I have the assistance of two school teachers, 
the first of whom receives a salary of £100 per annum from Government, and the 
second £40. We have about twenty day-scholars attending the school over and above 
the boarders, and these either pay a small amount in cash or give their assistance for 
two hours in the gardens. ‘The school in which the apprentices are taught at night has 
28 pupils. 

3975. Have you also education for native girls ?—Yes, that department is con- 
ducted with equal success, under the management of the Lady Superintendent, Miss 
Lucas. When at school the girls are under ‘Wiss Tibbits, their teacher, and two assist- 
ants. There are 30 boarders and 43 day-scholars. The rate paid by them (the 
boarders) 18 £3 per annum. There are seven apprentices to household work in connec- 
tion with the girls’ industrial department. These do not pay anything, but are paid a 
small sum. Goth day-school girls not paying a fee and boarders have to give a certain 
siete of their time to household work (two hours daily), and the system answers ad- 
mvrably. 
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8976. Where do these apprentices and scholars come from ?—From the kraals in 
all directions, many as far as 60 or 80 miles away,—both Christian and heathen, though 
the majority are from Christian native families living in the district. 

3907. Have these Christians landed property ’—Some of them. 

3978. You say they live in kraals, on what sort of ground ?—I think the whole 
district 1s called 2» Crown reserve, and these kraals are scattered about over the whole 
district, and are under the control of the special magistrate, Mr. Simpson. 

3979. In this district is there land also in occupation of Kuropeans ?—Yes, princi- 
pally Germans, who have bought land, the lots varying from 20 acres to 50 or 60, or 
even larger. 


3980. The remainder is Crown reserve you say ?—Not all, the natives in some in- 
stances have bought land, to which they hold quitrent title. 
3981. Do men turn out from your establishment to become purchasers ?-—Some- 
times, and they are very eager to do so. 
3982. Do you think the sale of land on quitrent tenure in the way it has hitherto 
been conducted is good ?—I do not think so. 
RE 
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3983. What would you recommend instead ?—That a certain mumber of villages 
should be surveyed and laid out as native villages, and I would recommend that the 
erven in these villages should be sold only to natives. 

3084. Would vou give them power of alienating ?—I do not think so, unless with 
the consent of Government. 

3985, And where the alienation was allowed to take place, would you allow these 
Germans, say, to step in ?—At present I do not think I should allow Europeans to 
purchase. If the natives are allowed to sell their lands to Europeans the istitution 
now under my control would gradually become less and Jess a native institution with 
the change of population, and the same thing would happen to any native industnal 
institution wnder similar circumstances. I am decidedly against allowing natives tu 
slienate to Europeans at present. 

3986. Do you think such native villages would be good feeders to similar iustitu- 
tions to yours ’— Yes. 

3987. You say it ix necessary to have such villages if such institutions are to be 
localised with success ’— Yes. 

3988. If you create these villages, what should be the size of the building plots ?— 
Tyom a quarter to half an acre. 

$989, Would you have garden ground also ?—Yes, from five to twenty acres, and 
1 would have a commonage attached to the village. | 

5990, Is the country of such a nature that it would favour the establishment of 
more than one native village ?— Yes, it 1s a series of valleys, and in almost all of them 
aw separate village could be formed. 

3991. Supposing that such a garden plot as youmention could be put up for sale to 
natives only, do you think that there are natives able to purchase »—Yes. 

3992. And pay fair prices for such plots?—I think there would be many eager to 
purchase and able to pay. 

3993. Do you think it would be beneficial, both to the Government and the 
natives to become owners of such pieces of land ?---] think so. 

399-f. Would you encourage the continuance of the native village on the old plan? 
--No, I would encourage the new system ; and I think it possible to carry it out.* EEO x 

3995, Where a native is already the occupier of a plot, would you disturb him ?--- 
---No: T would give bin the opporunity of purchasing. 

5006. At a fixed price, or in competition with others ?---L should say at a fixed 
and low rate. 

3997. And suppose he was unable, or didu’t chuose to ¥---Then I would sell it to 
somebody else. 

8998. Tf this system of villages is carried out, do vou see any difficulty in bringing 
our colonial Jaw into operation there ?---I do not think there would be any great. diffi- 
culty with a proper amount of supervision. 

3999. Do you think there ought to be Government supervision ?---Yes, and con- 
stant, but I do not think a resident supervisor necessary for every village. 

4000, How would you effect this ?---I would have a number of villages under one 
Luropean official, who would act as a sort of judicial officer and collect revenue. 

4001. If such villages are started, do you think there would be any difficulty in 
getting the natives to appreciate sume form of municipal government ?---I should not 
advise that they be left to themselves to frame and carry out nunicipal laws. 

4002. But led by the Government officer, do vou think there would be a difficulty 
in the way of local self-government ?---I think there would be difficulties in the first 
instance, but it might be done. 

4003, Do you think assembling the natives together and letting them select a few 
from among themselves to make their muncipal regulations would be a good system ?--- 
I think it would take some years to get into order, and I think at first that the super- 
yisur ought to have a veto upon the regulations. 

4004. With this veto the system might work ?--- Yes, 

4005, TLas your institution tended to this ?---I think so. 

4006. Would you reconmend the increase of such institutions Y--- Yes. 

4007. Ts there likely to be any large increase of them without the Governent 
being more directly connected with them than it is with yours?---1 think not, as there 
are great difficulties in the way of their establishment. 

4008: The difficulties are in the way of getting money ?---Yes, but there aie other 
difficulties aleo to be overcome. (treat efforts have been necessary to raise the institu- 
tion to its present position, but I have been somewhat fortunately placed having had 
advantages which other missionaries have not had. For instance, [ have a water-furrow, 
by means of which many eeres of land suitable for cultivation can be irvizated. By 
making use of these advantages 1 was ablo to sell farm produce from: time to time, aud 
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with the proceeds I erected various sheds and workshops, and thus gradually laid the Rev. Chartes Taberer. 
foundation of the industrial department. I have gained in this manner practicalex- 44 4 1891 
perience in the management of industrial departments, which is now of great service. ~~ 

4009. If the Government does entertain it,should it bein connection with, or inde- 
pendent of, any religious body ?---['think there should be a certain amount of moral 
training carried out in conjunction with the industrial training. 

4010. Under the superintendence of a Government officer, or would you leave it 
in the hands of a missionary ?---I think there should be moral and religious training, 
which might be done by a chaplain appointed by Government to the institution. 1] am 
now speaking of institutions established by Government in localities where the services 
of a missionary are not available. 

4011. Do you think that the influence you have brought to bear upon the natives, 
from a religious and moral pomt of view, has aided largely to get them to take to in- 
dustrial pursuits ?---Yes; and with reference to this religious teaching, I think it 
would be advisable that the institutions be established in connection with some mission- 
ary body, though not necessarily. Where feasible it would be advisable, but religious 
teaching might be done by a chaplain. : 

4012, At your mission, what is the moral condition of the Christian natives ?--- 
Very good; but I understand this question to refer only to the natives living on the 
station lands, and who are under the direct control of the mission authorities. 

4013. Do you find there is any tendency on the part of any of them to lapse into 
heathenism ?---No serious tendency. 
| 4014. Do they marry when educated there ?---Yes, I have two cases on hand at 
the present time, of young men end women educated and trained in the institution. 

4015. And their conduct is generally good ?--- Yes. 

4016. When they leave what becomes of them ?---The boys’ industrial institution, 
only commenced about six years ago, and only seven boys have as yet completed the four 
years’ apprenticeship under indentures. They have gone out as journeymen, and are 
doing well; two or three have married. I should like to mention a difficulty which 
might he overlooked by the Government in establishing industrial institutions. Great 
care should be exercised in the selection of sites, which should not be too far removed 
from some town, as otherwise many articles would be made up for which there would 
be no market. These institutions should be orected near to a good market, and then, 
with good management, they would probably in due time become self-supporting. 

4017. Mr. Stanford.| Ave the natives showing an increased desire to send their 
children to be educated ?--- Yes. 

4018. What is the amount paid by each boarder ?—The boys pay £5 each and the 
girls £3, but I think I shall increase the fee very shortly. 

4019. Have you experienced any difficulty in getting this money paid ?—None 
whatever; I have not £5 of bad debts on my books at the present moment. : 

4020. Are there any canteens in the neighbourhood of your station ?—There are 
in the village, about three and a-half miles away. 

4021. Are the natives more addicted to drink or less ?—Lately more. Since their 
last crops Kafir beer-drinkings have been more frequent. 

4022. Do you refer to the natives on the mission station as well as the heathen ° 
—I mean native Christians generally, though there are many exceptions. There is no 
mission station, in the ordinary sense, at St. Matthews. The native members of my 
church are scattered all over the county for 20 miles round. The station comprises the 
institution only. 

4023. Do you think it would be advisable to restrict the sale of brandy amongst 
the natives ?—Yes. ; 

4024. Would they tolerate such a restriction as that ?—Many, I think, would. 

4025. -Are you inclined to think that the men are more conservative of the native 
customs or the women ?—I think the men. 

4026 And in connection with the native custom of polygamy, do you find the men 
are more conservative than the women ?—I believe the men wish to continue the cus- 
toms more than the women. 

4027. In regard to the payment of ukulobola, do you find the women more in- 
clined to adhere to the custom than the men ?—Not necessarily. 

4028. Would you give individual tenure to these people before they asked for it 
in any native location ?—Yes; for this reason: I believe many of the headmen them- 
selves would be strongly opposed to the Location Act, but the ordinary people are not 
so. Ithink those who ask fos individual tenure should have it, and those who do not 
come forward should have the option of refusal. If, however, a man refused to hold a 
piece of surveyed land, he should not be allowed to interfere with the regular allotment 
of the location, but should be removed to some locality not yet surveyed. 
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4029. By letting him move I suppose you mean ordering him to move /—TI think 
many men who do not care to purchase the lots they now hold, would in this way be 
compelled to go out to service, instead of spending an idle existence. Ancdif a man 
refused to pay rent for his house and land either to Government or to the man who by 
purchase had become his landlord, he ought to be removed. 

4030. Youare referring to the land generally occupied by these people ?—Yes:; 
that is I refer to the lands allotted to them in the proposed locations. 

4031. Are you of opinion that the natives on the whole are improving ?—They are 
improving in material prosperity. 

4032. Do you think it would he wise to grant locations to the natives in perpe- 
tuity ?— Yes. 

4033, Would you make such grants inalienable ?—I would at present, except to 
other natives. 

4034, Are there any individual land-owners :iving near you?—Yes. 

4035. Are they doing well ?—Yes, some moderately well on the whole; they 
have had bad seasons to contend with, but having had a good season last year, they are 
now recovering. 

4036. What extent of land does each family possess ?—They vary in size. 

4037, Have they heen acquired by purchase ?—I think, in many instances, they 
have been purchased at the sales held at King William’s Town. In many other in- 
stances under Act 19 of 1864, 

4038. Do you know of many girls’ schools similar to the one you have established ? 
—I do not know of any other in connection with the Church of England in this dio- 
cese, but in the diocese of St. John’s I believe there is a similar school. 

4039. Do you consider that the education of the girls has improved as rapidly as 
that of the boys ?>—Yes. 

4040. Are you of opinion that many of the evils attributed to mission people are 
traceable to the fact that the boys are educated and the girls left to themselves ?—T do 
not admit this to be a fact, for, I think, that on every mission station the girls arc cdu- 
cated as well as the boys, and I always let them have equal privileges. 

4041. Mr. Aylif- Am I to understand that you have given close attention to the 
subject of land tenure by natives ?—I have not, until very lately, thought about it. 

4042. Are you able to say whether you have observed any decided preference 
among the mission natives for the right of holding land on individual title ?—I have 
observed it not only amongst native Christians, but also among the heathen popula- 
tion. 

4043. Are there any cases in which natives have held these individual titles for a 
series of years ’— Yes. 

4044. For how long ?—I think, in some instances, twenty years. 

404/), And do you observe the same appreciation to the right of property iti land 
as to the right of property in cattle ?---Generally, I believe, the mght of property in 
cattle is more appreciated. 

4046. Now, in these cases, where there has been the nght of holding land for a 
series of years, have there been transactions of sale among them ?---I do not know of 
any instances. 

4047. Have you observed whether the title-deed is usually preserved among them? 
---Yes, it is either preserved in their own home in a box, or in some secret place where 
they have put it away. 

4048. And do they appear to attach special value to these pieces of paper ?---I 
have reason for saying they do, for during the Gaika rebellion a number of these title- 
deeds were brought to me for preservation. 

wise They thoroughly understand what the title-deed is the symbol of ?---I 
think so. 
4050. Are you able to tell us whether this preference you speak of is observable in 
natives beyond the colony ?---I cannot say. Ihave only given my attention to it very 
lately. 

4051. As far as you can testify, then, this preference may be limited to people in 
your own immediate neighbourhood ?---I do not think so, considering the native cha- 
racter generally ; I think it extends to other districts, although I cannot say positively 
such 1s the case. 

4052; The system of individual tenure is altogether opposed to what their old 
customs teach them in connection with the occupation of land, and as they are a people 
who cling very tenaciously to old customs and laws, is not that strong evidence that 
this is a claim of a new and novel character ?---It may be so, but I cannot help think- 
ing that it is because they feel thoy are gradually being shouldered out of the country 
by the sale of the land beneath them. 
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4053. I presume, Mr. Taberer, you are a strong advocate for the extension of in- Rev. Charles Taberei. 
dividual tenure among natives ?--- Yes. rey 

4054. Do you consider that every title-deed should have a condition in it which ea Te 
would prohibit the owner from selling his land to a white man ?---I think so at present, 
but I do not mean that the whole district of Keiskama Hoek should be given to the 
natives generally. 

4055. Would not such ao restriction to some extent affect the natives’ idea of a 
title-deed, when they find an Englishman, holding a similar piece of land to their own, 
might sell when he chooses, whilst the native is limited to one class of purchasers ?---1 do 
not say such restriction should be for ever, but I look upon the natives to a certain extent 
as children who must be educated and trained before they can be allowed certain liberty. 

4056. Would not they consider that very much like subjecting them to class 
legislation, which might operate rather severely against themselves ?---l cannot judge 
fairly, but I think that if the object was explained to them, showing that it was for their 
benefit, they would appreciate it. 

4057. What would you think of a clause in their title-deeds requiring them to 
build a square house on such property as belongs to them ?—I think it would in some 
measure interfere with the sale of the land, because the cost of building such a house 
would be very great to them, and they might not have the means of doing this at their 
disposal, but if it could be carried out I think it would be an excellent thing. 

4058. If you found objections to such a clause you would not necessarily attribute 
it to a prejudice for the bee-hive hut ?—By no means. 

4059. In advocating this system of individual tenure, is it your opinion that, if 
practicable, it should be general in respect of natives under the British Crown ?— Yes. 

4060. Suppose you found in the Transkeian territories it was impracticable to carry 
out such a system of individual tenure, would you still recommend its application in 
the colony to natives P—Yes, I think so. 

4061. Are you an equally strong advocate for requiring them to pay an annual 
quitrent to Government ?—No, I am not. 

4062. Do you think any sort of restriction ought to be made in the title-deeds of 
natives as to sales between themselves ?—I should say the consent of Government ought 
first to be obtained in every case. I consider them, at least in this generation, as not 
being sufficiently educated and civilized to be allowed full liberty. 

4063. You consider, then, that the consent of Government should be first obtained. 
Are you assuming that there would be a uniform rule among different natives, or do 
you think that it would be the best means for checking indiscriminate sales ?—TI think 
it would be the best way to check indiscriminate sales. 

4064. What you are opposed to, I presume, is sale to objectionable persons?—Yes, 
and one of my reasons would be this, that the natives, in dealing with private land 
sales, would care very little who they sold to, and there would be constant confusion in 
these transactions. They would always be at the court-house, owing to the disputes 
arising, but, if done with the knowledge of Government, the sale would be conducted in 
& proper manner, and disputes avoided. 

4065. Don’t you consider this restriction somewhat harsh and arbitrary P—No, not 
under the present condition of the natives generally. 

4066. Would you make any difference in the case of educated natives P—No, be- 
cause you would not know where to draw the line, and it all depends on what you 
mean by education. 

4067. Do you think that a man who is able to read and thoroughly understand 
his title-deed would have any cguse to complain if he found such restriction in it P—No, 
not if the restriction was explained to him. 

4068. It is found in some other parts of the colony that the natives seem not to value 
this individual tenure at all. Is it not possible that the preference you speak of is 
owing to the superior quality of the land in your neighbourhood ?—TI am not prepared 
to say that the land in Keiskama Hoek is superior to other neighbourhoods. 

4069. Do you think the same preference to individual title would be found among 
men who receive land for nothing as those who purchase ?—I think the man who 
paid for it would appreciate it more. 

4070. Mr. Rolland.| To prevent abuses would you approve of a clause insisting on 
personal occupation of these lots P—I think it would he desirable to have personal occu- 
pation, but I do not think it could be insisted on. 

4071. Or by deputy ?—I do not think it could be insisted upon. 

4072. Would you approve of a native buving as many lots as he chose, or would 
you limit him to one lut -—I am not prepared to answer that question. 

4073. In regard to the establishment of industrial schools, purely under Govera- 
ment supervision, do you think that such institutions are possible b— Yes, | 


Rev. Charles Taberer. 
Oct.4, 1881, 


230 NATIVE LAWS AND CUSTOMS COMMISSION. 


4074. Do you think that a Government officer, who for a moderate salary would 
remain for a certain number of years and not wish for promotion, should be appointed 
superintendent ?—Yes, but I think you could promote Tae that is, increase his salary 
on the spot, after a certain number of years, 

4075. Would there not be great difficulty in finding men in the service fitted for 
the post >—I think there would. 

4076, The great aim would be the moral and religious training ?—Yes. 

4077. How could a Government officer carry out this training ?—I have already 
suggested that it could be done by a chaplain. — 

4078. Could a chaplain control the moral and religious training unless he had an 
institution ?---I think it could be managed. 

4079. Sir J. D. Barry.| You have had considerable experience among natives ? 
---Only among those in this district, and at Beaufort. 

4080. Is it a native custom to allow the chief to move his people from one site to 
another ?---All the natives I have had the opportunity of observing did not have the 

wer. 
4081. If these locations were put up for sale, would you give them the opportunity 
of buying them at a certain price, and if they do not purchase, force them to move on ? 
---I think they should certainly buy or pay rent. 

4082, But is not that a hardship on a man who has been occupying for years to 
compel him to move ?---No, because hie pays hut-tax. 

4083. Do the men understand that they can at any time be moved ?---Yes, I think 


4084. If you give this individual tenure inalienable, except, with the consent of 
Government, and the holder of the title-deed becomes insolvent, how would you deal 
with the matter ?---I would sell it among the natives, and the proceeds should go into 
the estate. 

4085. Would you give any power of mortgage ?---No, unless with the consent of 
Government. 

4086. To what extent would it be expedient for the Government to give that con- 
sent ?---I am not prepared to say. 

4087. If the land was open to occasional sales allowing the Europeans to come in, 
could the natives compete with them ?---They could in some instances, but as a rule, I 
think Europeans would be the purchasers. 

4088. Is that not better than this location system P---I do not think so. Because 
the present plan is to pick out land in any part and sell it, without reference (as far as 
I am able to judge) to any orderly arrangement that might be desirable in the future 
in carrying out the Location Act. 

4089. Does not this sale interfere with the object of an industrial institution such 
as yours ?--- Yes, by tending gradually to drive out the native population. 

4090. Do the Germans, when they come in contatt with the black, have a ten- 
dency to push them out ?--- Yes. 

4091. Does not the benefit of your system greatly arise from the personal influence 
of men at the head of the establishment ?---It je 

4092. If the Government undertook a system of that kind Government officers 
would want promotion ?--- Yes. 

4093. Then the personal influence of the men at the head would be gone with his 
removal ?---Yes, but as I said before, his salary might be increased after a number of 
years’ service, which would be equivalent to promotion. 

4094. Is there less danger of this being the case when the man selected is chosen 
from some religious body, seeing that such men do this work from religious motives ?--- 
Yes, and there is less danger with the men of the Church of England, or rather with 
missionaries of any denomination, who are not subject to removal, than with those who 
are periodically removed from station to station. The Wesleyans, for instance, remove 
their missionaries every three years, whereas Church of England missionaries, and those 
also of some other denominations, remain sometimes for life. I think good and true 
men could be found willing to remain on an industrial institution for many years, and 
the Government officer ought to have the same object in view asthe missionary. There 
might be great difficulty in securing suitable men willing to undertake a work of this 
kind, but I think they could be found. 

4095? Notwithstanding that difficulty, you would advise the Government to under- 
take the establishment of such institutions as this ?---I think it would be a good thing if 
the Government could do so. 

4096. Would not one step towards it be to appoint magistrates, who are in every 
way qualified, who know the native character and are themselves men of high character ? 
--- Yes, 
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4097. And for that purpose would not you have a special training of men by the Rev. Charles Taberer. 

Government before appointing them to these offices ?---I should say it would be a very ee a 
od plan. ae 

al $098. You were asked ubout these square huts, don’t you think this subject can be 

best met by some municipal regulation in the location 2a. Yes, I think so. 

4099, Is there anything else you can suggest in connection with this system of 
Jocal self-government ?---I would suggest that in selecting sites for locations they should 
not be too far distant from existing sites, or from sites for proposed institutions, as, in 
soe instances, the kraals, as they are now situated are so far away, that the children 
cannot attend school unless they are admitted as boarders. 

4100. Have you paid any attention to native laws and customs ?—Yes. 

4101. Have you formed a decided opinion upon any of them ?—Yes. 

4102. What is that opinion of “ ukolobola ” P—I think it tends to promote immo- 
rahty. 

“£103. What sort of immorality ?-—It preyents young men and women from 
marrying for a number of years, and m consequence of this they very often fall into 
fornication. Iam also of opinien that ukulobola is practically a direct purchase of 
the woman, that it fosters unequal and undesirable marriages, and I consider it unfair 
upon the young man about to be married. These are the principal reasons which vce 
to me at this moment. 

4104. Is it not a fact that heathen women are married immediately thoy are 
marriageable ?---No, I do not think so. 

4105. Can you give me any instance where the marringe of a young heathen 
woman has been postponed ?—No, I have but little experience of social life among the 
purely heathen. 

4106. Is ukulobola practised among the Christian natives ?—Yes, generally ; 
and, as a rule, it postpones their marnages. I know of a case where a young girl's 
marriage has been postponed for three years because the young man cannot bring the 
required number of cattle. 

4107. Is she to marry this young man as far as present arrangements go ?—Yes. 

4108. Then, if ukulobola is a mere matter of purchase and sale, why is this man 
to marry her when there are other purchasers who would give the amount for the 
woman ?—She belongs to a Christian family, and amongst the Christian natives the 
father, as a rule, wishes to consult the wishes of his daughter, and of the man who has 
chosen her for his wife. . 

4109. If the father merely treated this matter as a buying and selling, he would 
not consult the wishes of the girl P—In this case he doves not treat it as such. 

4110. Do you not infer from this that it is only in cases where marriage is not 
treated as purchase and sale among the natives that the marriage of women is post- 
poned ?—I think that the custom of ukulobola, speaking generally, must tend to 
postpone marriages whether the girl’s wishes are consulted or not. 

4111. Are not fathers, by Kafir custem, on the marriage of their sons, supposed to 
contribute the whole of the “azi?—I do not think so. I believe they assist, Tit tlie 
young man has to get some portion, eta Iam not aware that there is any defined 
Kafir law on this point. The father might pay the whole, but the young man works 
in many instances for the greater portion of it. 

4112. Does that not foster industry befure marriage ?—Yes, 

4113. Then if this postponement fosters industry it is not an evil 2—The post pone- 
ment is an evil—the industry is not an evil, | 

S114. Isnot the habit of industry a good set off agaist the evil of postponement ¥--- 
I do not think se, because Tam of opinion that in this instance this good docs not 
prevent the evil I have referred to. 

4115. Marly marriages are not countenauced by a good many Kuropeans ’—I am 
aware of that. 

4116. And they are not always happy ?—No. 

4117. If that be so, why condemn a system among Kafirs which accords with our 
views in some cases ?—I do not consider the giving of the cattle so much an evil as the 
results arising from it. 

4118. You say it is practically a direct purchase ?—Yes. 

4119. Is not ukwlobola a gift by the intended husband to his wife’s parents ?— 
They call it a gift, but in my opinion it 1s a direct purchase. j 
4120. Does it not transfer the girl’s services to the young man from her parents P— 


re 


Yes. 

4121. Does not this ukulobola create an obligation on the part of the parent 
who receives it {0 support his daughter in case she, after marriage, comes to poverty or 
in any way wants his services ?—I do not think so, because she goes back of her own 


e 


will and without avy obligation. 


Rev. Charles Taberer. 
Oct. 4, 1881. ° 
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4122. Would the chief impose any obligation ?—I don’t think so. 

4123. If the law was that where ukulobola was paid it created an obligation on 
the recipient of it to support his daughter in case she ever came to distress after marriage, 
do you think that such a law would be an immoral one ?—A law to compel a father to 
support his daughter could not be a bad law. 

124. You know that the natives are much attached to these practices ?—Yes. 

4125. And that any attempt to disturb them would Pobatly fail ?—I think it 
ya be unwise to disturb some of them, that is, to make direct enactments against 
them. 

4126. Lf ukulobola be defined by Jaw to mean what it does, vou could not call 
it immoral ?—No, not as it stands alone. I mean by this that if ukulobola is simply 
a gift of cattle from one man to another, a law allowing this would not be immoral, but 
a law allowing ukulobola, as I believe it to be a direct purchase of the woman, I should 
look upon as mmoral. 

4127. Now, what would you propose in regard to this ukwebola?—That it 
should be left alone; that the law should neither recognize, establish it, or know of its 
existence. 

4128. Have you ever thought that such a proposition is impossible in law ?—No. 

4129. Supposing a young man gave ten head of cattle to his future father-in-law 
upon the pronuse by the father that he wonld allow his daughter to marry the young 
man, and supposing after the receipt of this cattle the father-in-law refused to allow the 
marriage, but retained the stock, would you, in such a case, allow the voung man to 
bring his father-in-law into court to reclaim the cattle, or would you propose that the 
magistrate should drive “ the plaintiff from the judgment seat ’’ ?—If I were a magis- 
trate I think I should entertain the case and give the voung man the cattle back, at the 
same time advising him of the evils of the transaction from beginning to end. I should 
tell him that he acted very foolishly. I would add to this answer, that I am supposing 
in this instance that the native vonng man thoroughly understood before the transaction 
that the law would give him remedy. But if the young man understood beforehand 
that the law did not recognize ukulobola IT should “drive him from the judgment 
sent.” 

4130. Does ukulobola tend to polygamy ?—Not necessarily. 

4131. If polygamy were non-existent here, what harm is there merely im an in- 
tending son-in-law giving his intended father-in-law a thousand pounds on the con- 
dition that in case his wife comes to poverty the father must support her and_ her 
children ?—The case mentioned is, in my opinion, equivalent to ow English svstem of 
dowry, and not improper. 

4132. If the ukulobola were reduced so as not to be inconvenient for any hard- 
working young man to gain it, would not that cause persons to consult the wishes of 
their daughters more than they do, now that the ukwobola is unlimited ?—I think 


4133. If there were half a dozen men all able to pay the ukulobola required by 
law, don’t you think the father would be more likely to allow lus daughter to exercise 
her own wishes in the choice of a husband ?—Yes, I think he would, but Ido not admit 
that such a law is advisable. 

4134. If the girl’s wishes are consulted this inequality in the existence of marriages 
would be to a great extent done away with ?—Yes. 

4135. Why is the ukulobela unfair upon ‘a young man ?—In consequence of 
the postponement of marriages, and im consequence of his having to work for so many 
vears to obtain the required number of eattle, and then having to hand them over te his 
father-in-law, is reduced to the same state of poverty he was in before, 

4136. In fact, the settlement, instead of a help to them before or on marriage, goes 
away from them ’—Yes. 

4157. What are the practical and social evils of polygamy among the natives 7— 
Tt fosters laziness in the men, for their wives do the work. It teuds to create jealousy 
and discord among the women, and I think must create great confusion in inheritance 
at the time of death, and I think it tends to foster inmorality wumong the women. 

4138. Does it not also tend to weaken the affection between father and child y— 
Yes, and it is fatal to all growth of any higher morality, especially among the children. 

4139. Is there any practical or social advantage to be denved from polygamy ?— 
None, that I am aware of. 

4140. Do you know of any supposed advantages which the heathen polygamist 
attributes to it P—Yes, he has more people to work for him, and if he has two wives to 
work for him instead of one, he gains what he considers a practical advantage. 

AL41. Ts not another practical advantage to him that be rises his status in his tribe 
by the number of his dependents aud children ?—Yes, from his point of view. 
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: 4142. Do you know whether heathen women attribute any advantage to it P— I do Rev. Charles Taborer. 
not. oe 

4143. Would a law made prohibiting polygamy stop it altogether P—No, not aa 
immediately, though it should do so. 

4144. After prohibiting polygamy under penalties, could you enforce those penal- 
ties as a magistrate P—I think it would be a wise law; I think it should be enforced. 

* 4145. Would you send a man to prison who gave ukulobola, or received it ?— 
o. 

4146. What would you do with him P—I am not prepared to say. 

4147. If you had to legislate for a heathen polygamous community, who are wedded 
to their customs of polygamy and ukulobola, would you shut your courts to all poly- 
gmists, and to all questions of polygamous marriages, and property arising from contract 
relating to ukulobola ?—I am not prepared to answer that question. 


John Sheppard Simpson, Esq., Special Magistrate, examined. 


4148. Sir J. D. Barry.| I believe you are a Special ey: aes at Keiskama Hoek? J. 5S. Simpson. 
—TYes; and have been special magistrate there for the last three years. 

4149. Did you receive any special instructions upon assuming office ?—No; nor” 
have I received any sinoe. | 

4150. Asa special magistrate have you dealt with both civil and criminal cases 
amongst natives ?---Yes; to a certain extent. 

4151. And in cases of petty crime, such as theft, you have punished ?---I have. 

4152. How have you dealt with prisoners sentenced to hard labour ?---I have put 
them to work round about the village, repairing the water-furrow leading into the 
village, or any other Government work necessary to be done. 

4153. And have you dealt with civil cases arising out of ukulobola?---Yes, I 
have, as a matter of contract. 

4154. And have you enforced your judgments?---Yes; but I have never had 
occasion to seize, as my decisions have always been carried out. _ 

4155. Have you ever told natives that you had no jurisdiction to deal with such 
cases P---I have not, but they have heard of it. I have always told them that I sat 
there as arbitrator, and that if they wished to appeal they could do so to the magistrate 
at King William’s Town. 

4156. When you sentenced a man to imprisonment, did you tell him you had no 
right to sentence him ?---No ; I did not. 

4157. Are there any locations under the Act 10 of 1876 in your district ?---No. 

4158. What control do you exercise over natives there ?---There are certain loca- 
tions where the men pay hut-tax, and there are also land-owners who pay rent to the 
Civil Commissioner at King William’s Town. 

4159. Do you collect house and hut-tax duty ?--- Yes. 

4160. Upon what system do you act to collect house ar Rae there are huts ?--- 
The books are supplied to me from King William’s Town. ere are first, second, and 
third class natives in my district, and the first class natives pay 10s. house duty. 

4161. Does a hut mean a house P--- Yes ; if it is above the value of £2 10s. Every 
hut epee by a family has to pay house duty and hut-tax. 

4162. Are these people polygamists ?--- Yes. 

4163. Does each wife occupying a house pay both house duty and hut-tax P--- Yes ; 
hut-tax is paid by the men and house duty by the occupier. 

4164. And you treat women as occupiers ?--- Yes. 

4165. Is there any difficulty in collecting both ?---There has been no difficulty 
hitherto; but in consequence of the late rebellion and drought the people have not 
paid gs generally do. But if you put aside the war and drought they pay 


y. | 

4166. Do you think the natives would like the conversion of that tax into quitrent 
tenure, by which no more would be payable than at present ?---I believe that some of 
them would, but others would prefer to get on in the way they are now. 

4167. But if it was put to them as a necessity, do you think they would take up 
the ground where the quitrent is not more than the hut-tax, while the house duty re- 
mains the same as now ?---[ think they would. 

4168. Where there is a quitrent tenure yo u do not tax ?---Only house duty. 


4169. Mr. Stanford.] Would you recommend land tenure if the people did 
not desire it P---No; I would not. 
4170. Are there many individual title-holders in your district P--- Yes. 
FF 


J. S. Simpson, 
~ Oot. 4, 1881. 
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4171. Are the locations surveyed ?---Yes, some; there are five locations surveyed, 
and eight unsurveyed. 

4172. Do you think it would be advisable to secure those locations to the occupants 
by grant ?--- Yes. 

4173. Are these individual title-holders in your district doing well ?---Yes; with 
the exception of a number of title-holders down at Burn’s Hill, and I would like to ex- 
plain that there were titles given to certain natives in 1868, for garden ground 
and building lots, but that many of the titles have never been taken up. Some who 
applied for titles cultivated the ground for twelve months or perhaps a couple of years, 
then went away and sub-let the ground, without the knowiedge of Government or 
magistrate, although it states in the title-deed that this cannot be done. Others have 
failed to pay their rent as they ought to have done, and the magistrate has confiscated 
a certain number of titles. There the system has not worked well, but whether it has 
been in consequence of not working up the people for their rent or some other reason, I 
cannot say. I object to the sub-letting of the land, and think there ought to be 
personal occupation. 

4174. Are there any canteens in your district ?---Three. 

4175. Is the sale of liquor to the natives controlled in any way ?---No; only that 
the dealers cannot sell to them after certain hours. 

- 4176. Are the natives becoming more addicted to drink or less ?---More. 

4177. Do you think it would be wise to restrict the sale ?--- Yes. 

4178. Are you of opinion that the natives themselves would support a measure of 
that kind ?---I think the more sensible portion would. A man of good common sense 
would. 

4179. Considering the present system of governmént in these districts, do you 
think it would be wise to continue that system, or to extend the power of magistrates ?--- 
At present we have no power. 

4180. Do you think you ought to have more power ?---Yes; I think so. 

4181. I suppose, in reality, the people are under the impression you have power ?--- 
Yes; natives in coming to the office like to have their cases settled. If you do not do 
so you throw the jurisdiction of such cases upon the headmen, and unless these are men 
of good sound judgment and above bribery, I do not think they should be allowed to 
settle cases. It would be better to leave the power in the hands of the magistrate. 

4182. Sir J. D. Barry.| Are these headmen appointed by the Government ?— Yes; 
I nominate them, but I consult the people, that is to say, the tax-payers. 

4183. Have you had any difficulty in ascertaining their wishes in the matter ?— 
No; I have had no difficulty. 

4184. Would there be any difficulty in registering all native marriages at present 
existing in your district ?—I do not think so. 

4185. In future do you think there would be any difficulty in getting the head- 
men to inform you when a marriage is going to take place, so that you might send 
somebody to ascertain whether the girl consents or not ?—If you explained your ob- 
ject there would be no difficulty, but if not, they might raise a difficulty. 

4186. And if you explained it to them that your object was simply to see that the 
girl consents, and to register the amount paid in ukulobola, that they would approve of 
your presence ?— Yes. 

4187, Is ukulobola practised among all natives ?—Yes. 

4188. What is the usual amount given P—Generally about ten head of cattle. 

4189. If the Government were to limit it, and allow no more than ten head of 
cattle under a penalty of forfeiting the remainder paid in excess, do you think there 
would be any objection in the native mind ?--I think there would. I think the father 
of the girl would say that he has the right to fix the number of cattle he ought to ask 
for his daughter. 

4190. But suppose the Government was to say that is the law, would they obey 
it ?—Yes; I think they would. 

4191. Is not an excessive amount of ukulobola sometimes paid ?—There are abuses 
occasionally. 

4192. And if the law said that not more than ten head shall be claimable in a court 
of law ?—I think the people would agree. I think it would be a good thing. 

4193. If we registered all marriages now without saying anything more, do you 
think that afterwards, when we wished to introduce monogamy, we should be better 
able to affect the registration of single marriages only ?—Yes; but I think it is only 
fair to give them notice at the time of the intended object. 

4194, Do you think if we were now to give them notice that we would not allow 
more than one marriage after a certain time, say five years, that it would be good ?— 


Yes. 
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4195.. Mir: Stenford.| Considering the present condition of the natives in the 
colony, and the large numbers of the various -tribes, do you think it advisable to in- 
terfere with their marriage system ?—I do not think it would be wise at present. 

4196. Are not the natives very tenacious of their laws and custonis ’--- Yes. 

4197. And do you think that in five years hence they would be more inclined to 
give up those customs than now ?--- Well, instead of five years give them say, ten years. 

4198, Looking at the peculiar nature of the native, and bearing m mind his ad- 
herence to custom, don’t you think it would be better to leave out fixing a date alto- 
gether ?---Perhaps so; but you might say, in ten years hence the Government will not 
acknowledge more than one marriage, and if any of you, after that, have two wives 
you must expect to meet any inconvenience which may arise in consequence. 

4199. Would you punish a man for marrying two wives ?---No, certainly not ; 
but I would deny him certain rights in the courts. 

4200. What rights would you deny him ?---In the event of his second wife leaving 
him, should he come to demand a return of the dowry ‘he gave for her, I would not 
allow him.to recover. | . | 

4201. Would you also disinherit the children ?---No; I think not. I would find 
out what the man was worth, and have him make a division of his property, in order 
that the children by the second marriage would have something to live on. 

4202. You would recognize the children as legitimate ?---I think so. 

4203. Mr. Rolland.| You are aware that all colonial laws may now, by a mere 
proclamation of. the Governor, be extended to Basutoland. Do you think that, in 
view of this fact, it would be advisable to pass laws for the colony without eee ian 
that they shall not be applied to Basutoland without consideration by Parliament ?--- 
think it would be advisable. 


William Shae Kama, clief, and the following Councillors :—TZele, Waygama, Thomas, 
David, Solomon, Nquabe, Majakie, McLean, Makana, and others called in and ex- 
amined. 


4204. Sir J.D. pay | Kama, you are a chief of the Amagunukwebe tribe, living on 
what is known as Kama’s location near Middle Drift p—Yes. 

4205. ‘Were some of your councillors also councillors to your father ?---Yes, Tele 
was councillor to my father, also the others. 

4206 Your father was the son of Cungwa, or Congo ?—Yes, and he was the brother 
of Pato, and was of the right-hand house. 

4207. Your father was one of the parties to the treaty with Sir Benjamin Durban 
in 1835 ?—I do not know. | 

4208. Do you remember after the Stockenstrom Treaties your father going away 
from where you were living, down to Kamastone ?---I remember my father removing up 
northward. 

4209. And then he stayed at Kamastone ?--- Yes. 

4210. Do you know why he went away ?---He was tired with the troubles he had 
amongst the people, and he left with the intention «f going to the Kraai River. 

4211. Did he get there ?---Kama did not «. beyond Kamastone, but his son 
Samuel went as far as the Orange River. 

4212. What became of your brother after that ’---After the war of 1846, Samuel 
returned to his father at Kamastone, and after 1852, he and my father came back to 
where we are now, at the invitation of the Government. 

4213. Your father and your brothers were always engaged on the English side in 
all wars ?--- Yes. 

4214. And they, like yourself, were Christians ?---Yes. 

4215. Are your tribe generally Christians ’---Some of the people have followed 
us, and some have not. 

_ 4216. Your father came came back after the Gaikas had been moved beyond the 
Amatolas by the Government in 1851 ?---My father returned after the war of 188], 
and ever since the tribe has occupied its present lands. 

4217. How did you get those lands ?---The land was given to us by Government. 

4218. Was it measured by a surveyor ?---The boundaries were pointed out. 

4219. Were there any magistrates placed there with you?---Yes; our present 
magistrate is. Mr. Fielding. 

4220. Who allotted the kraals to the tribe when your father came on to the land 
you now occupy ?---The chief decided in what direction ench kraal should be placed. 

~ 4221. Was this according to Kafir custom ?---Yes. 
4222. Did he obtain any rights of individual tenure for anyone ?---No. 


FF2 


J. 8. Sispson. 
Oct. 4,°1881. 


W.S. Kama & others. 


W.. 8. Kama & others. 
Oot. 4, 188). 
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5223. And are there such rights now ?---Yes; we have been surveyed on some 
school places, such at Annshaw and Perksdale. 

4224. Also at Knapp’s Hope ?---No. 

4225. The erven surveyed at Annshaw was given out to certain parties ?---Yee, 
building lots and garden lots were surveyed and granted to each man, these men bemg 
residents on the Annshaw mission. 

4226. Are there any amongst you here who have such titles?---Yes, Makana, 
Tele, Thomas, David, Solomon. 

4227. Do you like it ?--- Yes, we are satisfied with it, because it was done by our 
chief, Kama. 

4228. What do you pay for your erf ?---We pay ten shillings for the garden land, 
and two shillings and sixpence for the building plot ; we also pay sixpence for a stamp 
and ten shillings house duty. 

4229. And each of you have one or more wives P---Only one wife. 

4230. Is there anyone of you who has title at Perksdale ?--- Yes. ; 

4231. Were the erven, after survey, given out in the same way as at Annshaw [--- 
Yes, and the people are satisfied. 

4232. Have you any strangers living there with the consent of Kama ?--- Yes, those 
we have received are people who have joined my tribe. 

4233. Fingoes ?---Very few. 

4234. Chnstian or heathen ?---Heathen. 

4235. Where are the Fin located P---Some here at the Umdizine, and they are 
intermixed with my people; others at Donga. 

4236. Have they got quitrent titles P---No. 

4237. They live in the old native state P--- Yes. 

4238. Do they want titles ?---No, I have not heard that they do. 

4239. Are you prepared to approve of their having titles if they wished it ?—No. 

4240. Why not ?---We have a title for the whole location. It gives the outaide 
boundaries ; we occupy within those boundaries ; we are satisfied. 

4241. Where is that title ?---The Rev. Mr. Walton, Superintendent of the 
Wesleyan Mission, has the title. 

4242. Why has he got it ?— We sent it to the Rev. Mr. Impey because it should 
be safe. We live in small houses and it might get burnt. When Mr. Impey left, he 
handed it over to Mr. Walton. 

4243. Now why shouldn’t the Fingoes have titles also ?—The people themselves 
are satisfied to live in the way they do. 

3244. But if the people wanted it, would you give them individual title ?—I do 
not know. 

4245. At Knapp’s Hope are there not some natives who were living there before 
your father came from Kamastone, and have they not occupied building lots and culti- 
vated lands ?— Yes, when the land was given to my father, they had their land pointed 
out to them. They occupied that land. Kama said, I agree to that; I won’t drive 
them away as long as they are not troublesome. 

4246. What people are they ?---Gaikas. 

4247, Have they misbehaved ?—They have not proved troublesome. The only 
way in which they have caused trouble is through getting the land they occupied sur- 
veyed, without reference to Kama. The chief said, “ As they have not referred to me in 
the first instance, I will not allow the land to be surveyed.” 

4248, Did they refer to anybody before surveying ’—They referred to Kama when 
the chief was ill and could not attend to the matter, and he said to the Rev. Mr. Kayser, 
the missionary, “Go to William Kama, he will discuss it with the tmbe. If consent is 
to be given, it will be by William and the tribe.” Mr. Kayser refused to be guided by 
this, and engaged a surveyor. 

4249. Is that the only objection you have to their having individual titles ?— Yes. 
We said, “ You have no right to step in and take possession of the land in this way. 
This land was given to Kama and his people for their services to Government during 4 
long period, and those people, in no way, assisted in the wars, and have no right to in- 
dividual title without reference to Kama and his people.” 

4250. As soon as they asked you, would you have given then your consent ?—No, 
we refused because they attempted to deprive us of our nght. 

4251. But these men were there before you came ?—No, it is not so, the Rev. Mr. 
Kayser came after the grant was made to Kama and his people. They were driven off, 
but after the war, Mr. Kayes came back and asked to be taken in his old place. 


4252. Have there ever been any other land disputes among you?—There have 
been no land disputes beyond garden disputes. 
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4253. And how are these settled ?—Sometimes, in garden disputes, the people came W. S. Kama & others. 
to the chief to get them settled, but others go to the magistrate. 

4254. When they come to the chief does he send them to the magistrate ?—Some 
he settles, others go to the magistrate. 

4255. Does the chief ever fine anyone ?—No, he does not do so. He decides the 
matter in hand, the garden dispute, or whatever it may be. 

4256. Does the chief collect any rent from anyone ?—No. 

4257. In regard to trespass, what is the usual practice of dealing with cattle found 
on cultivated land ?—One man may send the cattle to the pound, but another may let 
the matter drop. : 

4258. Are the lands open or enclosed ?—The lands are not enclosed. 

4259. Now, if the chiet’s cattle should get into land, can the owner send: them to the 
pound ?—We have already said that cattle may be sent to the pound or not, no matter 
whose cattle they are. | 

4260. With the exception of Mr. Kayser wanting those lands among you, those 
having individual titles, you say, are satisfied ?—We are contented. 

4261. Have you, Kama, got a title to any farm ?— Yes, a farm. 

42614. And where is that title ?—-The Rev. Mr. Walton has that. 

4262. Did you go last year to see the Governor about the beacons and boundaries 
of that farm ?— Yes. 

4263. What was the dispute about ?—There was no dispute at all. I went down 
to see the Governor about cattle which had been seized, and also a promise made to my 
father by Sir George Grey, about the water at Annshaw, and, thirdly, about the beacons 
of the outside boundary of the location. I did not speak to him about my farm. 

4264. Are there beacons round your own farm ?--- Yes. 

4265. What did the Governor promise about the boundaries of the location ?---He 
said he would put the matter right. 

4266. Is it not a good thing for you to have a farm all to yourself?---The place 
has been given tome. I have got it, but I have not got it all to myself, I occupy it 
with my people. 

4267. Do they pay rent to you ?---No, they do not pay me rent. 

4268. Do they give you produce ?---No, they make me presents sometimes. 

4269. Don’t you think it would be a good thing for you and your councillors to 
have a piece of ground, and to give to those of your people, who want it, each a piece of 
ground ; would not disputes be prevented by it ?---We are quite satisfied to live as we 
are. ‘The people do not want anything, and I do not want anything. We had a meet- 
ing yesterday, at which all these matters were discussed. The whole of the people said 
they would prefer to remain as they are. 

4270. Chief Kama, this paper has been sent to me:— 


Middle Drift, October Ist., 1881. 


Oct. 4, 1881. 


To the Honourable Sir Jacos Dirx Barry. 


We, thy servants, by the great obedience and honour, we want make known this to you, 

hoping that you will give all your attention in our request. 

ere are some names which was mentioned here and there, which make great trouble 
amongst the people, because they are unknown by the tribe, because they meet with magis- 
trate, without the chief and councillors of the tribe; such men like that they are sickness 
amongst them. 

It would be well if the chief will chose the men himself, and the people of the tribe, 
and so they will be no trouble after that, because they were chosen by their chiefs and coun- 
cillors, especially this tribe. 

The people were led by the chief to go under the protection of the Government, it was 
not the people who led the chief. 

: aie the good and easiest way is not to listen to anyone who pretends himself to be the 
ead. 


There are some strange names which we heard in the things which belong to the tribe 
and lands; we heard them from magistrate and King William’s Town, the names which are 
not known by the people. They were very much offended by those names, because they are 
not chosen by the chief and tribe; so they were very angry in hearing them mentioned, even 
there, in King William’s Town. 

The manner of the Kafir, they cleave on the chief. If the Government just simply call 
the chief, it would be well with the people chosen by the chief. Because the tribe saw that 
the chief led them by the right way; no one can tell that it was the councillors who led the 
chief to go under Government; the chief gave the good advice to the councillors of going 
under the protection of the Government, even now. 


From the heads of the Chief Councillors. 


4271, Did any of you send me that paper ?--- 
(One of the councillors states that he sent it.) 
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W.S. Kama & others. 
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4272. What do you mean by it ?---Councillor.:: We sent this letter to ask. that in- 
structions sent us should be through the chief, because it was our chief who brought us 
to the Government, and we wish to ask that whatever matters are to be brought to us 
by Government should be sent through the chief. 

4273. Kama, did you know of this letter ?—No. 

4274. Are there any polygamists in vour location P— Yes. 

4275. Are there any present now ?—Yes, Magama here, he has four wives, and 
Maclean has two, and there are others. 

4276. Magama, did you pay ukulobola f—Yes. 

4277. How much ?—Magama says: For my first wife fourteen head of cattle, for 
my second twelve, for my third thirteen, and eleven for the fourth. 

4278. Are you a councillor ?-— Yes. 

4279. Kama, what are essentials of a marriage?—Kama: The cattle and the 
dance. 

4280. What is the particular thing at the dance which is most essential ?—The 
dance itself is an essential, and at one part the girl comes out with the bndal party and 
walks in procession to the kraal, then she goes into the kraal and puts an assegai into 
the floor. There is nothing in a native marriage equivalent to an. English marriage. 

4281. But what completes the ceremony when you say that woman is a wife ?— 
The main point is the cattle and then the dance. 

4282. Could a woman be married without the dance and with only the cattle ?— 
She may be a wife without a dance, but it is seldom,so, and when it does happen, be- 
fore a man can. be married a second time the first: wife must be danced for. 

4283. Is there any giving away of the woman by the father to any one ?—We 
have no equivalent to that, the father of the girl sends es to the kraal. 

4284. Is that after the dance ’—Before the dance. | 
’ 4285. And is the father present at the dance ’—Sometimes he is and cometimes 

e 1s not. 
4286. Do the Christians practise ukulobola ?—It is not practised by the native 
Christians. There is no dowry given. According to the old custom they may make 
esents. 
- 4287. Do the Christians, after the ceremony, make substantial presents to the 
father of the girl?—I have not seen any substantial presents made in this way. It 
would be equal to dowry. A rich son-in-law might possibly give his poor father-in-law 
a present. 
: 4288. Tele, what did you give your father-in-law ?—I did not pay dowry for my 
wi 


e. | 

4289. But what presents did you make your father-in-law ‘—My father-in law is 
a rich man, but we have given one another things at times. I have given him two 
horses at different times. 1 gave him one head of cattle a long time ago. Another 
time, during the war, he had a case against him and I gave him an ox to help him 
out, | 

4290. Is your father-in-law a Christian ?—Yes. 

4291. Do I understand that generally amongst Christians ukulobola is not prac- 
tised ?— We speak only for ourselves, the Annshaw people. 

4292. Do you think ukulobola leads to bad consequenves among yourselves ?— We 
have left off ukulobola by God’s word. We hold that those who are not Christians 
should be, if they like, allowed to practise it. We left it off without Government order, 
but simply on account of God’s word. 

4293. Tele, what do you think are the evils of ukulobola among the heathen ?—I 
do not see any evil. 

4294. Why did you give your father-in-law the thazi?—Tele: I gave them 
to the father of the girl that he might eat them, because he is father of the child and 
brought her up. 


4295. Might he sell the cattle ?—Yes, he can do what he likes. 


4296. Suppose you die a poor man, what will become of your wife then?—She 
would stay at my kraal with the portion of cattle apportioned by me to her house. : 
4297. Suppose you had not any cattle ’—She would go home to her people. 


4298. Tele, suppose a heathen marries and he dies very poor, can she and her 
children claim maintenance from her father ?—The father would receive his girl very 
willingly, and he would also remember he received cattle for the girl, and he would 
take care of her and her children. 


4299. If he had never received cattle for her, would he be bound to take care of 
her ?—A father would still take care of his daughter even without the cattle. The 
result of no cattle having been paid would be this, that when a woman returns to her 
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father, bringing children with her, the father would take possession of all those children W.S. Kama & others. 
and would not acknowlede the right of their father to claim any of those children. 

4300. You say that a father would always support his child, but suppose a father 
is 80 unnatural as to say he won’t, would the chief compel him when cattle were paid ? 
— Yes; the chief would make an order in her favour. 

4301. Suppose the father had not received cattle, what then ?—The father would 
not send the girl away. 

4302. But if he did send the girl away, would the chief compel him to support her? 
—It would be eo. 

4303. Have you many disputes in your tribe about this ukulobola ?—There are 
cases. Some we settle among ourselves, and some we take to Mr. Fielding. 

4304. Are you satisfied with that ?—At present we are satisfied. 

4305. Kama, Tele, and the rest of you, do you wish to say anything to us. We 
have come to find out generally what your customs are. To see how good they are or 
how bad they are. If there are good customs to say that they are good, and if they 
are bad to say they are bad. The object of the Government is to be not only friendly 
with the people, but to make the magistrates do what is just among you, and if your 
customs are just and good to act upon them. ) 

Kama, in reply, said: There is not much that is bad left amongst my people now, 
but witchcraft is a custom which should be put down; also the witch doctors smelling 
out people. 

4306. Do they still do so ?—The smelling out is at present committed in the way 
of a theft. It happens this way : a man may be ill, the witch doctor is sent for, and he 
accuses a man of having caused his illness. 

4307. But how is the theft committed ?—It is done separately. 

4308. How can the law put it down if it is done separately >—Thattis the difficulty 
we see. 

4309. Mr. Stanford.| Do you consider polygamy should be tolerated amongst 
heathen people, and their ukulobola cases entertained by the magistrates ?— Yes. 

4310. What is your opinion regarding infonjane ?—We think that it might be sup- 

ressed. 
4311. How would you suppress it?—We are not to say; but we say it must be 
suppressed because there are evils connected with it. 

4312, What are the evils ?—We discussed this matter at the meeting yesterday, 
and we decided that we should recommend that intonjane should be put down. It en- 
tails great expense on the parents. It also requires that the girl should appear naked 
at the dance, and that is against the laws of decency as we Gadeaad them. Ifaman 
has only one cow when an infonjane happens at his place he has to kill it. So we said 
yesterday, we saw no good resulting from intonjane in any way, but great evil, and we 
decided that we should recommend that it should be put down. 

Maclean (heathen) said: We objected yesterday to the infonjane being put down 
. because we did not see any evils arising. All the heathens objected. e have the 
intonjane because then we are happy. What the piano and violin are to the English- 
man the intonjane dances are to us. Then we kill even our solitary head of cattle and 
onoy it at the dance. We have a right to do as we like with our own, we give our 
only cow quite contentedly on that occasion, because we know when our girl is married 
we will get cattle for her. If we are not to have any enjoyment in the country it is 
certain we shall not be happy in it. We should always sit doubled up as if we were 

risoners. 
4313. Is it not very objectionable that females should be exposed naked at these 
dances P—Maclean: I say our feelings are not shocked at seeing a naked woman. But 
I say that whenever the tntonjane is near a public road, where people have to travel, 
there the girl should not dance in this way. 

4314. Is anything done to the woman at intonjane 2?—No. 

4315. What is your opinion regarding circumcision ?—Kama: We discussed this 
matter of circumcision at the meeting, and we are agreed that among Christians it might 
be suppressed, as it is a custom of no use to us, ad leads to evil in the way of dances 
and other ways also. 

Magama (heathen) says: If you weretotry and stop circumcision the hoys would, of their 
own accord, perform the operation. We said that even if the matter were put down 
by law the children would carry it out themselves, and we all requested that no recom- 
mendation as to circumcision should be put down. 

4316. Do you consider that the abakweta customs are productive of evil ?—We 
said that the abahveeta dances and the ceremonies were not productive of evil; we 
said if the boys in white are a nuisan’e along the public ways we would have them kept 
out of public roads. 


Oct. 4, 1881. 


W.S. Kama & others. 
Oct. 4, 1881. 
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4317. Would you like a law by which hae would be allowed to exercise the rite 
of circumcision, but providing that the boys should be prevented from using the public 
roads during the time ?—Yes, we should be very glad to have such a law. 

4318. Is the consent of a girl at marriage usually given ?—The girl is married 
with her consent. When a girl refuses a marriage because she doesn’t like the man 
who wishes to marry her, her will now-a-days carries the puint. 

4319. But does it by Kafir law ’—According to the old custom, if a girl refused 
to go where her father wished her, she was beaten. 

4320. Don’t you beat her now ?—When she says no, she doesn’t want a man, the 
thing ends. 

4321. Is that change a good one ?—Yes. 

4322. Are the people on Kama’s location becoming more or less addicted to drink ? 
—lIt is a growing evil. 

4323. And do the women drink also ?—Yes, that is the very worst aspect; even 
our children are learning to drink from their mothers. 

4324, Would you think a law ordering that brandy should not be sold to youa 
good law P—All the heathens said yesterday that they would like to see the owners of 
canteens driven out of Kama’s country. Even the drunkards themselves see that they 
are going to the bad with the evil, but cannot stop their thirst. We should like to have 
only coffee and sugar and wheat. Our wives go to the canteens and drink. They will 
throw away their clothes and are naked. They are becoming lost to all sense of de- 
cency. There should be no canteens at all in the location. Ifa man cannot contain 
himself he could go to the town for drink. 

4325. Would it be better to restrict the sale of brandy to all natives, both in towns 
and on locations P— We cannot answer for the towns. 

4326. Would you like to have the canteen at Aunshaw done away with ?—Yes, 
we would like to see the canteen driven away. They should only sell coffee and sugar ; 
we do not want brandy in Kama’s country. 

4327. Mr. J. Ayliff.| Have you any other matters to bring to the notice of the 
Commission ?—Solomon states: The white man must stop from giving us brandy 
if he wishes to save us. 

Tele states: We are still waiting for the fulfilment of the promise that the beacons 
of Kama’s country shall be put up. 

Magama: We say in regard to the statement that Kafir girls are sold for the 
cattle, that there never was such a thing, and no one has any right to say that the 
cattle given at a marriage is for the purhase of the girl. 

4328. Sir J. D. Barry.| Kama, were you brought up a missionary ?—Yes; and 
I am still a Christian, and preach. 

4329, Mr. Stanford (who interpreted) having explained the object of the Commis- 
sion, one of Kama’s councillors replied: We thank you for the news you have brought 
to us, and we are pleased with what we have heard. We have brought forward things 
which would not be good to remain amongst us. In thanking the chiefs for having sent 
for us, we wish to state that we are anxious for the beacons to be put up, and trust as 
the matter has been referred to here it will not be forgotten, because there are troubles 
arising in connection with it, troubles of which we have already made Government 
acquainted. or these reasons we would like to see the beacons put up in order that 
there may be no dispute in the country, and we are accustomod to expect that the 
Government will fulfil the promises made. 

4330. Sir J. D. Barry.| Kama, we were not sent to look into your disputes, but 
we have heard of them since we have been here, and so they are known. But you have 
been to see the Governor, and know how the matter stands. I believe at Annshaw you 
have some sort of municipal regulations regarding the water and so forth ?---We do 
not know. 

4331. Do you think you would like to have a few regulations, then, at Annshaw, 
for the Government of yourselves and for the improvement of the location in re to 
water regulations, nuisances, and boundary disputes ?---There is a talk of something of 
the kind being instituted at Annshaw. 

4332. And do you think you are competent to manage these affairs ?--- We cannot 
say much about this matter because it has not been spoken of. The missionary went 
away after having mentioned the water question, and we are still looking forward to 
discussing these matters. | 

4333. If you appointed a committee you could make your views known to the 
Government at any time. When many people speak together with one voice, the Go- 
vernment is more likely to listen than when one man speaks, and therefore, a committee 
of that kind is very useful.---Kama says: The thing appears to us to be a good thing. 
We thank you. . 
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King William’s Town, Wednesday, 5th October, 1881. 


Sir J. D. Barry. 
W. E. Srayrorn, Esq. | KB. 8. Ronianp, Esq. 


Rev. Albert Kropf, Superintendent of the Berlin Mission, Dohne, examined. 


4334, Sir J. D. es You are Superintendent of German) Missions at Dohne, 
near Stutterheim ’—Yes; [ am a member of the Berlin Mission, and have been in the 
colony 36 years. I first came to the colony in 1845, and was at the Dohne Station. 

4335. What natives have come within your control ?—Ndhlambes, under the Chief 
Umbhala, and afterwards the Gaikas under Sandili. | 

4336. Have you many Christians in your mission ?—Including women and 
children, about 250, of which about 90 are communicants. When I first went there 
there were none, as the mission had only just commenced. At first the numbers 
increased rapidly, and reached as high as &0, but now I have more than ever I had, 
though the increase has not been rapid during the last 30 years. 

4337. What are the rules of the mission in regard to marriage ?—We do not look 
into the matter at all. I would not admit a polygamist to baptism, nor to any 
church priyilege. We do not, however, exclude those who practise ukulobola. 

4338. To what do you attribute the facts as stated, that there has been no great 
increase in the number of Christians of late years ?—The mission was destroyed twice, 
by the wars of 1846 and 1851, our members scattered, and we had to commence anew. 

his last war did not affect us, the people remained loyal. 

4339. Has there been any perceptible increase since last war ?---Yoes, last year and 
this year, but I should like to state that since the removal of the Gaikas trom our 
neighbourhood, our means of usefulness are less. 

4340. Were you in the habit of getting converts from among the grown up men 
and women ?---Yes, especially among the women. 

4341. How was it you gained more among them than the men ?---It seems that 
the female sex is more impassionate to good influences. 

4342. Are the women more or less opposed to polygamy than the men ?---They 
are more op than the men. 

4343. ou find that generally among the heathen and Christian natives there 


is a strong desire for polygamy ?---No, not even among the heathens, and it is in con- . 


sequence, I think, of the poverty brought on by two wars, and having destroyed their 
cattle. 

4344. What arguments do you advance to natives to convince them of the evils of 
polygamy ?---I take it from the Bible that a man ought not to have two wives, and it 
is against the laws of the colony. 

4345. Do you point out to a man any practical inconveniencies ?--- Yes, I point out 
the constant strife hae reigns between the women, and this strife, I am sorry to say, 
they always try to cure by taking another wife. 

4346. What arguments do they advance in favour of it ?---They say they must have 
labour, and it is a great honour to them to have more than one wife. 

4347. What do the women say ?---They say nothing; they are submissive. 


4348. It has been said that the women are as much in favour of polygamy as the 


men ?---I cannot say 80. 

4349. You say you do not exclude those who pay ukulobola from among the 
communicants ?---No, I hold that it was originally a good custom, but now it has 
degenerated to a kind of sale and purchase, and creates great injustice. 


4350. In what way was it originally a good custom ?---As it was practised by our 


Saxon forefathers. The father got dowry with the girl from the man who married her, 
as a compensation for the loss of her help, for which the husband had to pay, and at the 
present time it is still practised in Sweden and Norway. 

4351. Is it practised among the Jews ?---I cannot say. In Sweden and Norway it 


is practised by the middle classes, and recognized by law, and I do not find that in the 


Canonical Laws of the First Church there were any rule laid down to forbidit. I think, 

however, that there is a punishment given in the Canonical Law of the sixth century if 

the man took the girl against the will of the father. | 
4852. Have you a knowledge of Kafir laws ?--- Yes. 


4353. Now what is the Kafir law, pure and simple, in regard to this ukulobola ? 
Does it impose any obligation upon the father who receives it ?---The haz: is given to. 
the bride’s father, and it creates the duty in father or sons, to whom the tkasi is distri-. 


buted, to support the woman in case the husband dies. 
GG 
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4354. In cases where the husband dies does not the woman, in most cases, not 
require this help ?--- Yes. 

4355. But are you clear that the obligation is created by the taking of the 
ukulobola ?--- Yes, it is according to [afir law. : | 

4356. Well, according to Kafr law, can a father force his child to marry ?---He 


oan. 

4357. Now the Kafir law was practised long before we had much influence on the 
natives; did it lead to the buying and selling of women ?---No. 

4358. At present does it lead to the buying and selling of women ?--- Yes. 

4359. How is that ?---I think it is more on account of a dissolution of the tribes, 
se erred where there are no chiefs. Formerly when there was a chief he could detide 

matters, but now they take it in their own hands. 

4360. Do you think it well that the law should step in and deal with this question 
in order to prevent abuses ?--- Yes. 

4361. Well, how should the law step in ?---I propose that all marriages should be 
registered, existing and future, and at the same time the number of cattle to be. given 
should be registered, like a kind of contract. 

4362. Would you propose that the number of cattle given or proposed to be given 
should be registered ?--- Yes. | 

4363. By whom ?---By the magistrate or location inspector. 

4364. In Natal they have an official witness present at native marriages; the man 
is sent by the magistrate so as to prevent the necessity of the parties coming from a 
distance to the magistrate, and he registers the marriage. Do you approve of that, or 
do you think before marriage takes place it is better that they should attend at the 
inspector’s or magistrate’s office °-f think that they should attend. 

4365. According to Kafir law the consent of the women is not required. Would 
you have the consent of the girl obtained and registered ?---Yes; I would have it 
ascertained and registered, and I would give her the opportunity of saying “I won’t.”’ 

4366. Don’t you think the presence of an official witness at the marriage would 
show the interest of Government in the ceremony ?--- Yes. 

4367. Then would not it be better to have a witness present at the dance ?--- No, 
I think not. 

4368. Would you have a registration fee payable’ In Natal they pay 10s., and 
out of that 2s. 6d. goes to the official witness. Would you have a registration fee or 
not ?--- Yes, I would take the same amount. 

4369. Do you think they could pay that ?---Certainly. When these natives get 
married they are generally prosperous. 

4370. Would you make this registration permissive or compulsory ?---Compulsory. 
I would not punish by fine or imprisonment those who go through the ceremony of 
marrriage without registration, but I would not acknowledge the validity of unregistered 
marriages, nor recognize the offspring as legitimate, or any contract in regard to 
ukulobola. 

4371. But if we made it compulsory now, and made it punishable not to register, 
do you think there would be a strong feeling against the law ?---Yes, there would, and 
I think we would prevent the Kafirs coming into our mode of thought. 

4372. If it is well explained to the natives that all their marriages will be 
registered, and that the contracts arising from ukulobola will be then dealt with, and 
the legitimacy of their children recognized ; do you think such a permissive law would 
cause them to come in in large numbers ?---I think it would, and that all marriages 
would be registered. In regard to past marriages, I would leave them. 

4373. Then past marriages, not registered, you would not touch P---No. 

4374, But would not you give facilities for all natives to register past marriages ?--- 
Yes, if they liked. 

4375. Do you think that if the magistrates and inspectors are informed that a 
registration of past marriages is desirable, that, in the majority of cases, they would be 
able to get a registration of past marriages ?--- Yes, I think so. 

4376.. Upon past marriages, would you have a fee payable ?---No, I would not. 

4377. Do you think in the native mind there is any real opposition to registration ? 
---No. 

4378. And you think that notwithstanding the occurrences which have lately taken 
place, that they would come into it ?---Yes. : 

4379. en you say this, you speak of Kafirs within the colony ?---Yes, Fingoes 
and Kafirs. | 

4380. Do you think that a legal recognition of this matter of ukulobola and 
their polygamous marriages would create a strong feeling favourable to the Govern- 
ment rf think so. 
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4381. And this recognition of ukulobola, would it create a strong feeling on the Rev. Albert Kropf 
part of Christian natives in favour of Government ?—It would. an : a 1 

- 4382. Is the feeling of Christian natives almost universally in favour of the Gov- re 
ernment ?—I might say so of the Christian Kafirs, but I will not speak for the Fingoes, 
on account of the Branding Act. 7 | 

4383. What is their objection to that?—They say if the Government put their 
brand on the cattle the cattle heloie to Government. 

4384. What would you propose in place of that law ?—That they be allowed to 
brand their cattle with their own brand. 

4385. In registermg all marriages, whether polygamous or nut, would you let the 
law announve that after a certain time there should be no registration of polygamous 
marriages, or would you be silent ?—I would not be silent. JI would at once announce 
that r, say two years, there shall be no registration of any polygamous marriage, 
and after two years I would not recognize the offspring as legitimate of any polygamous 
marriage than entered into. : | 

4386. And you think that, notwithstanding such a statement, the Kafirs would 
come in and register ?---I think so. 

| 4387. What are the great benefits of a system of registration in your opinion ?--- 
IT think many of the lawsuits would be avoided, and they would become more fami- 
liarized to having but one wife. 

4388. Would it not also show the Kafirs that we take an interest in their social 
condition ; and also give us greater control over the native mind ?---Certainly. 

4389. Would you limit the ukulobola ?--- I would to ten head of cattle. I would 
not recognize the chief, in respect to this matter, as their power is virtually broken. 

4390. Besides ukulobola is there any other practice of a similar nature among the 
natives of which you are aware ?---A somewhat similar practice has of late been intro- 
duced by the Fingoes, by which a married woman, before she is acknowledged as a 
member of the family, has to pay to the father of her husband £10 m money. The 
woman has also to give to her mother-in-law a good shawl, otherwise she is not received 
into the kraal. She has, besides this, to give to her husband’s nearest relatives £2 each, 
and to others £1 each, so that altogether she has to provide some £40. 

4391. This arises from the avarice of the Fingoes ?--- Yes. 

4392. Is this not a set-off against ukulobola ?--- Yes. 

4393. Who pays this £40 ?---The father of the woman. 7 

4394. So that, in reality, he buys the ukulobola?---Yes, and the ukulobolaim- 
poverishes the husband’s family, while the other payment impoverishes the girl’s family. 

4395. Who has the immediate benefit of the ‘/asi?---The father of the woman, or 
the brother’s. 

4396. Who has the immediate benefit of the £40 ?---The father of the bridegroom. 

4397. Is not this last practice introduced because the father of the tended husband 
finds the ikazi?---Yes. 

4398. Is not the effect of this arrangement that the newly-married couple start 
life with no burdens, though without any provision ?--- Yes. 

4399. In addition to this does the father of the bride give anything else ?---He 
must give clothes amounting to £5 or £6, and x ‘var and coffee, the whole coming to £20, 
and this is for the feast. 

4400. Besides this gift of £20, does the father make some gift to his daughter ?--- 
Yes, he has to provide something, but not much, clothes and household goods. 

4401. Then this is the only benefit that the married couple receive ?--- Yes, except 
the obligation on the the part of the woman’s father to support the wife in case she 
becomes poor. 

4402. Are these arrangements to be touched by law, or left alone ?---I think left 
alone. The thing will defeat itself. 

4403. Do you kow the custom of tnton/jane ?---Yes, but it is not practised here, 
only where there is a large tribe, such as Siwani’s tnbe, and at some distance from tawn. 

4404. What is the infonjane practised there ?---The thing is simply to have a feast 
at the maturity of a girl: She is taught some lesson by the mother at one part of the 
ceremony. | - 7 

4405. Is there any familarity between the assembled young men and women ?--- 
The opportunity afforded by the congregating of men and women to indulge in im- 
morality may be thus given, but itis no part of theceremony. 

4406. Is drinking practised ?---Yes. They take out whole casks of brandy, which 
they drink neat, men, women, and children. | | 
+407. Do these feasts take place by day or night ?---Both, by day and night. 
4108. Do our police interfere in these matters ?---No, only when near a public 


road. 
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4409. Would you propose that the law should interfere with any such dances ?--- 
No, unless where they become a nuigance. 
4410. Are you in favour of any absolute prohibition in locations of the sale of 
liguor ?---I] would have absolute prohibition in every location. 
4411, You would not allow a canteen to be in a location ?---No. 
4412, An hotel with canteen privileges ?---No. 
4413. Do you think that would, to some extent, check these practices ?--- Yes. 
4414. Ie ea eae on the increase ?---I think it is steadily on the increase. 


taval 


thing else, and it is now universal. 
4422, What is the cause of this ?---I cannot say. 

4423. Is it not to some extent to be attributed to ukulobola ’---No; I do not 
think so. 

4424, Does this occur without any loss of virginity ?---Yes ; as a rule, but some- 
times a mistake is made. 

4425. Is there a practice among the mothers to examine their girls ?---Yes. And 
at the marriage a special examination is made by the husband’s mother. 

4426. at is the best cure for this state of things ?---Only for the Word of God 
to be taught and the principles of morality to be promulgated. 

_ 4427. Do you think the establishment of Industrial Schools throughout the 
country would be one means of meeting this difficulty ?--- Yes, if properly superintended. 

4428. Would you recommend the Government to introduce Industrial Schools ¢ 
--- Yes; I would. 

4429. Are there any other objectionable feasts ?---Yes, there is one lately intro- 
duced at the drinking of brandy, especially among the Gaikas. The women and girls, 
especiully these latter, when they have a meeting, bring a quantity of brandy in 
bottles which they place before the men in rows. ey then dance naked through the 
bottles and go down to the river and wash themselves and afterwards have intercourse. 

4430. Have you seen this ?---I have, near the Thomas River. The practice was 
in use Just before the war; but I have not seen the practice since, and it has been dis- 
continued recently. | 

_ 4431. Is there any other objectionable practice among them ?---Yes; circum- 
cision. 

4432. Would you have the practice put down by law, and punish all who practice 
the ah ht Ra but I would punish the abakweta if seen in a painted state on public 
or roads. 

$439. Do you think a law forcing natives to wear clothing whenever they appear 
on a public road could be enforced ?--- Yes. 

4434. Do you approve of pass laws P--- Yes. 

4435. What sort of pass laws would be most effective ¥---I would not allow one 
native to go from district to district without a pass. 

4436. Are not these pass laws very harassing to natives ?---No; not at present. 
Englishmen may have different views. 

4437. But where Germans are don’t they think it harassing ?---It creates a check 
and the feeling that the Government is present. | 

4438. Mr. Rolland.| In regard to pass law would you make any distinction 
between one native and another. For instance, if a native was educated and lived 
as a European, would not you make an cxception in his favour. He might hold a 
vertificate of citizenship for instance f---Yes, if he could have a certificate of citizenship 
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it would be as well. J would draw no distinction between native Christians or other 
natives except by giving a well educated native a certificate of citizenship which would 
act as & pass. 

4439. Sir J. D. Barry.| Do you know the Kaffrarian Ordinance 10 of 1864 ?---I 
have read that Act and approve of its provisions, except that, upon consideration, J 
would pass another law registering marriages in the way I have stated. 

4440. Do you know the Kafir system of land tenure ?--- Yes. 

4441. Do you approve of this system ?---In their heathen state I approve of it. 

4442, Would you approve of any inroad on that system within the colony ?--- 
Yes, I suggest that they should give individual titles that should commence with the 
mission station, where the native custom of land tenure does not previously exist, and 


then when the heathens see that this individual title is an improvement on their. 


system, they will themselves wish for it. 

4443. We have had some witnesses from Lovedale who have had individual land 

tenure, and they do not seem to appreciate it ; can you account for that ?---I cannot. 

| 4444, What has been the process in your district ?---I live at Stutterheim and all 
the lands of the German Legion, more than 250 lots, were soon sold and occupied by 
natives who bought them from the Legion, and the remainder will soon be sold by 
Government, to the highest bidder. The natives compete with the Germans, many 
“bidding as high as £2 at acre. | 

4445. Do you think it is better for them to compete with the Germans or to have 
tracts of land wholly for themselves ?—No, I would let them compete with white men. 

4446. Are there many polygamists who have bought land P—No. 

4447. Does the buying of land prevail principally among monogomists P—Yes. 

4448. Those er an Pe I have they houses or huts?—Both, and they improve 
year by year. 

- 4449. Are they clothed ?—Yes. 

4450. Generally ppeete are they educated ,—The younger ones. 

4451. Are they Christians or heathen ?—Both; they improve the land, making 
watercourses and streets. 

4452. Have you « municipality P—Yes, it isa European municipality, and they 
do not like it. 

4453. Don’t the natives submit to the municipal laws P—Yes. 

4454. Do they vote for the election of municipal commissioners !—They do not 
understand that way of doing thiugs. 

4455. Why not teach them ?—I do not think it would be practicable. They know 
they have the right to vote and will by degrees come in. They are registered voters and 
can vote for members of Parliament. 

4456. Do you think this will be the means of fusing the races P—Yes. 

4457. On a station where the heathen Kafir lives in his original state what would 
be the first steps to lead him on towards individual tenure >—Amongst such natives I 
should have a mission station, giving certain natives individual title. Atter these have 
been improved, the surrounding natives will begin to see the advantages and 
will themselves ask for it. After a time a form of municipal Regulations might be in- 
troduced, and I would allow those who held individul tenure to elect men to make regu- 
lations under the sanction of Government. JI would also allow every occupant ts & 
kraal to come in under these municipal arrangements whether the chief wished it or not, 
and by degrees they would all come in. 

4458. Are the chiefs opposed to this >—Yes, because their power is gradually leav- 
ing them, and the headmen would oppose it. I think such asystem would work, though 
much would depend on the Government officer or inspector, and whether he takes an 
interest in it. 

4459. Do the Government officers generally take an interest ?—I think so ; I would 
not propose any alteration, they are doing their duty. I consider such officers should 
understand the question and be always with them. The Act No. 6 of 1876 has been 
put into cperation throughout my district and works well, and I cannot suggest any 
improvements upon that Act and the Acts now in force. 


4460. What tenure of land has the religious body with which you are connected ? 
—I have only a glebe of fifty acres freehold title given to the society. I have no other 
land. Al) the rest belongs to the Government or the municipality. 

4461. Do you think it would be a good thing to give religious ‘bodies more or less 
land, or only as much as you have P—I think perhaps a little more, but not too much, 
because the people must not see that religious bodies wish to take the land. 


4462, Have you had an industrial school in connection with your mission ?—No. 
I think the Government could better do the industrial part. 
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4463. But do you think the Government could do it as effectually as men who are 
devoted b.” motives of religion to improve the people ?—If they have the proper men. 

4464, Is not Government less likely to get the men for that work than religious 
ore ?—Yes, I think so. We do the work for no self-advancement but for the good 
of others. 

" 4465. Do you know any other system of land tenure which you could recommend 
—-INO. 

4466. Would it not be a good thing for Government to measure off, say three 
thousand morgen and to lay out the best part asa village, measuring it off in small build- 
ing lots including some good apnea land, and then let it be sold to natives, and to 
natives only who wished to buy, with the condition that they cannot sell except with the 
consent of Government ?—Yes. 

4467. Mr. Stanford.| Has your experience extended beyond the natives of this 
district P—No. 

4468. So that you do not know how far your suggestions would be acceptable by 
people beyond the colony P—I think they would be acceptable because ‘I sould go on 
gradually in respect to land tenure and so forth. 

4469, What is the general feeling in regard to white people + egeacat ?—I think 
the Fingoes are not so well disposed as we should like, but generally within the colony 
the people are loyal. | 

4470. Supposing that instead of being satisfactory the feeling of the tribes beyond 
the colony is far worse than the feeling you describe as existing, do you think it advis- 
able to interfere with their marriage laws ?—No. 

4371. Are you aware that registration is provided for in Basutoland ?—No. 

4472. Looking at the state of feeling at present existing, do you think that the 
natives will submit to any interference with their laws and customs ?—To a certain 
extent. 

4473. Do you think if we say to them that after two years we will not recognize 
any polygamous marriages, they will still continue the practice P—Yes, they will con- 
tinue to marry. 

4474, And when they find they cannot bring their cases before our courts regard- 
ing their wives, will it make them more loyal to Government ?---No, not at all; but we 
must go on teaching them to be obedient to the laws more and more and year after year. 

4475. Are you of opinion that these people should be civilized and christianized by 
law ?---No, it could not be done. 

4476. Don’t you think it would be better to leave their polygamous customs to die 
away ?---We should teach them and restrict them as much as possible, and I do not 
think we should leave them to follow their custom in this respect as we are in a col<ny 
where polygamy is not allowed. | 

4477, 7 there not a great amount of immorality among white people ’— Yes. 

4478. And don’t you think that if you attempted to remove immorality or poly- 
gamy by law, that in its place will rise up a far worse form of immorality than at 
present ?---No, it cannot go further than at present. 

4479, Are there many enforced marriages now amongst the natives ?---No, and 
though perhaps the girl does not consent she submits. J think in one case out of a 
hvndred the girl would say I object. ‘They submit willingly. 

4480. Do you think that the girls generally ndarstand now that they can appeal 
to the authorities if they do not hike the marriage ?---They understand it, but they do 
not care to exercise the night. 

4481. Is much regard paid by the natives to the family of tke husband, or do you 
think they look to the cattle only ?---No, they look also to the family and character of 
the husband. 

4482. Are the women muchattached tothe custom of ukulobola?---Yes, more s 
tLan the men. | . 

4483. Do you think it advisable that magistrates exercising jurisdiction among 
natives should be assisted by intelligent natives at the trial of cases ?---No, not yet. 


4484, Are you aware that among the natives generally the councilors always had 
the right of expressing their opinion in regard to cases ?--- Yes. | — 

4485. Are the natives satisfied at having lost all mghts of that kind under our 
Government ?---I cannot say, but I do not think they are satisfied in some tribes, but 
here they are satisfied with the decision of the magistrates. I think in a few years, if 
they are more advanced, they might be used as jurors. 


4486. Are the natives advancing in wealth in this district ?---Yes. | 
4487. Do I understand you to say they are becoming more demoralized in their 
social life ?--- Yes. 
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4488. To what do you attribute this ?---To the lawlessness of the tribes. Since the 
death of Siwani, no chief has been appointed, and the people do not know where to look 
for guidance. 

4489. Do you think it would be better to supply white power instead of appointing 
Siwani’s brother or son chief ?--- Yes. 

' 4490. In having the people in locations where they have no individaal tenure, 
would you like to see those locations secured to them by title-deeds ?--- Yes, but in whose 
favour should the title be made ? 

' 4491. Might not the difficulty of the name be met by having trustees appointed ? 
--- Yes, it would be the best way, white trustees. 

4492. If the people themselves were willing to make some missionary trustee, would 
you recommend that it should be done ?---Yes, for instance, I know they would elect 
their missionary with Siwani’s tribe, for they look to him as their chief. 


Lieut.-Colonel Frederick: Schermbrucker, examined. 


4493. Sir J.D. Barry.| What are you, Mr. Schermbrucker ?—I ama Lieut.-Colonel of 
the Colonial Forces, and have been long a resident on the frontier. Since the annexation 


I have resided in King William’s Town, and have considerable knowledge of the 


natives. In 1868 I was member of Parliament for King William’s Town, and took a 
lively interest in all politics relating to the natives. In 1868 a Draft Bill was intro- 
duced for the administration of the estates of certain natives. I led the opposition to 
that bill and it was thrown out. My reason for taking that attitude was that I had a 
number of petitions in my hands at the time from natives requesting me to oppose it. 
They were probably got up by the missionaries. The objections were based on grounds 
in which I did not altogether agree, but upon looking into the subject I saw other 
reasons for opposing the bill, not on their grounds but my own. 

4494. Wall you state your reasons for objecting 9—It was proposed that the law 
should be carried out according to native customs and laws, and I asked the Attorney- 
General if he could give me any idea if there was any law in existence by which I 
could judge what native law really was, and he said no. I knew that the Act of 1864, 
contemplated the framing of such laws, and as I found that this had not been carried out, 
I refused to support the new law. The only law to which I was referred was a copy of 
Colonel Maclean’s compendium, and I thought it too vague and that it referred only to 
a certain tribe. 

4495. But for that circumstance you would have supported that Bill ?—To a cer- 
tain extent. ; 

4496. What did you consider to be the principle of that Bill 9—Virtually to take 
over Kaffrarian Ordinance 10 of 1864 for the anal colony. 

4497. Do you think it wise to recognize polygamy to the extent of allowing the 
offspring of polygamous marmages to share in the property of deceased natives ?—I 
do not see how it could ossibly be helped, if you would act with justice. I think any 
objection to that principle a sentimental one. 

4498. Do you think it would be wise at the present time to provide a law for the 
natives, both in and out of the colony, which would, in effect, bastardize the issue of 
polygamous marriages ’—No, I do not think it would be right to’do so, but for the 
future I ‘think you might adopt some system of registration for the Kafirs in the 
colony, separately from those out of the colony. 

4499. In what way ?—All those in the colony might be gradually brought under 
colonial law, leaving those in the Dependencies for some time i perenne by their own 
laws. 

4500. What system would you propose to apply in regard to native marriages in 
the colony ?—I would import into the colony the principle of the Natal law, Which I 
take to be this: That the chief or headmen is compelled, under a penalty, to announce 
an approaching marriage. At the appointed time the official witness attends at the 
ceremony and obtains the consent of the bride, and only on receiving the consent does 
he register the marriage, and at the same time the amount of ukulobola. I would 
also state that it should not exceed ten head of cattle. Such marriages, whether poly- 
gamous or not, are in Natal recognized. I think the system is good and ought to bs 
made applicable to the colony. 

4501. What is the objection to a system which merely makes the registration of 
polygamous marriages permissive ’—I think the registration as passed in Natal better, 
because there is a guarantee of the girl’s consent before the ceremony is performed, and 
there is also the limitation of the amount of ukulobola, and this does away with the 
objection that jt means buying and selling, and it gives the Government a direct con- 
trol over the native mind. | 
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4502. From this I take it that you do not consider ukolobola in itself as im- 
moral ?—Not at all. I cannot see it. 

4503. Do you think polygamy a bad thing ?—Yes, in itself it is bad, but the 
natives will not see it in that light. 

4504. It has been said that if we do register polygamous marriages it will be equi- 
valent to telling the natives that our laws recognize the custom and that they will then, 
instead of dropping the practice, continue it, and point to our law as evidence that we 
approve of the custom ?—We cannot legislate without objections, and I doubt if that 
would be one. 

4505. Which of our laws affecting the natives most requires legislation ?---The 
Branding Act, which I think has been made use of for the purpose of disturbing the 
people, and I think it is objectionable. | 

4506. What would you advise being done ?—I think quietly to drop it, instruct- 
ing the inspectors not to press it. 

4507. Do you think the pass laws in any form are objectionable P—AIl pass laws 
are harassing, and are of course, much felt by the people. I do not think they are 
necessary, excepting perhaps to the extent of having passes for those who enter or leave 
the colony, and removing stock, with the object chiefly of preventing stolen cattle 
being passed. Stealing may be checked, though it might not be put an end to. 

4508. Do you think our wine and spirit laws ought to be altered in locations ?--- 
They ought to be restricted as much as possible. 

4509. Would you have an absolute restriction of the sale of liquor ?---No, but I 
would impose very heavy penalties on any person who gave liquor to a native already 
under the influence of drink, and in locations I would not allow the sale at all; for the 
native it is bad, and the European, who is a mere comer and goer, does not want it. 

4510. We have been informed that most of the crime amongst the people results 
from the sale of liquor ?---Yes, and it is true. I have observed its effects since my 
first arrival here. Twenty years of brandy drinking has positively degraded the 
whole Gaika tribe into the miserable race they now are. Women, and I may say even 
the children, have taken to drink. 

4511. Does this not to a great extent prevent mission work bearing good results ? 
---It must naturally be so, but whether the vice itself greatly hinders missionary work 
I cannot positively say. 

4512. The natives in their original state always had chiefs ?---Yes, in their origi- 
nal state. In the colony the power of these chiefs has been destroyed, although chiefs 
may occasionally be employed by the Government. 

4515, Have you any proposal to make upon this subject ?---No, but I think it isa 
good thing to do away with the power of the chiefs and to substitute headmen appoint- 
ed by Government. I believe that to be a good plan to bring them under the influence 
of civilization. 

4514. Do you think in administering justice by magistrates amongst the natives, 
it would be advisable to get the aid of natives themselves as jurors to decide upon mat- 
maters of fact ?---I believe the native would have a much better mind than the Euro- 
pean to judge such matters amongst his own people; the question is whether the native 
could not be tampered with. 

4515. Would you have to guard mostly against convictions or acquittals ?-- 
Acquittals. 

4516. Could not that be provided for by having a native jury sitting as assessors ? 
—It would be a good plan, and where there is a difference of opinion the judgment 
should be sent for review. 

4517. How would you select these assessors?—F rom the more advanced people and 
some of the headmen. 

4518. Do you think any system of representation could be safely introduced °—I 
am cautious now ahout allowing the natives to congregate together for the purpose of 
expressing their wishes since I know the effects of the “ Pitsos”’ in Basutoland. The 
representative system is one I should like to see introduced, but I am not quite sure as 
yet how it could be done, or that the people are fit for it. 


4519. Mr. Stanford.| Did you oppose the introduction of Responsible Govern- 
ment to this country ?—No, I was in favour of it and am still. 

4520. You may remember that one of the reasons urged against Responsible 
Government was, that native questions would become party questions ?— Yes. 

4521. Have results proved that objection to have been well founded ?---I cannot 
say. I think, perhaps, the different policies adopted by the various ministries had not 
so much to do with it, but that it was rather the outcome of Imperial influence. 

4522. Do you admit that permananocy in the administration of native affairs is a 
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step towards the settlement of native questions ?---Yes, I think the Under-Secretary for Lieut.-Col. Frederick 
Native Affairs should be the perpetuator of a system. ,, Sehermbrucker, 

4523. Is it not, in your opinion, to be regretted that a Ministry should be turn Oct: 5, 1881. 
out on a question of native policy ?---It might under some circumstances. _ 

4524. Would you recommend anything like a permanent commission for the ad- 
ministrating of native affairs beyond the colony ?---My idea is this: we should look 
upon our Dependencies as England regards her colonies. I would appoint a commissioner 
for them and let him be a permanent officer as long as he conducts matters well, 

4525. In that way, then, you would seoure a permanency which is desirable ?--- 
Exactly, in the-native Dependencies. . 

4526. And would you give them a separate system of law?---I would. One of my — 
objections to the draft bill of 1868 was that I thought a different system of laws ought 
to be established. A distinct code should be franied for the Dependencies; and I think 
the present Commission should have sat in 1868; had it been so the administration of 
native affairs might have been successfully accomplished. : 

4427. In framing such a code would you make it applicable to the natives within 
the colony ?---Where there are distinct locations, as in. British Kaffraria, for instance, I 
would, but not otherwise. It would be valuable for King William’s Town, where we 
have special magistrates administrating such native law as isto be found scattered 
through books, or as is gathered from experts. 

4528. Are you aware whether or not these special magistrates have legal authority ? 
---I am not aware that they act under any special power given by Parliament. 

4529. If they have no legal authority now, would you give it them ?—I think I 
would. At present no native magistrate knows exactly what the law is. 

4530. Supposing that their native marriage law is legalized, and made applicable to 
them, and that their inheritance law is recognized and added to our system of colonial 
law, would not that be sufficient to enable resident magistrates, appointed in the 
ordinary way, to govern the people ?—Iit might be, though I could nof say positively. 

4531. In framing a code of laws for the iepeaieiaes do you think colonial law 
should be the basis on which to work P—No, I think not; the Dependencies are 
exclusively native territories, and native law should form the basis, or, perhaps, the best 
plan would be to leave the Dependencies to be governed by their own laws and customs, 
we appointing governors to the territories. 

4532. Do you think it would be wise to introduce circuit courts from the colony, 
or that circuit courts should have jurisdiction there ?—No, I would not have circuit 
courts. Let them have their own courts; but I would have assessors, and then have 
cases decided according to native law and custom. I would give a right of appeal to 
a higher court. : | 

4533. Would you like to see the Dependencies, with the whole of the system and 
machinery, complete in itself ?—Yes; it was the Roman .system of colonizing, and it 
answered very well. 7 

4534. What is your opinion as to the disposition of the natives towards the colony ? 
—TI think those who have lost their shiefeainslii are pretty well satisfied; but those 
who are still looking to their chiefs entertain a strong and unfavourable feeling against 
the whites, and much more so now than some years back. There can be no doubt that 
the feeling of the natives beyond the colony is against us; indeed, wherever they have 
chiefs it is so. 

4535. Do you consider that it is chieftainship, more than anything else, which 
fosters this hostile feeling P—I think so. The chiefs are determined to regain their 
ieeibi if they can, and they influence the people to a much larger extent than is generally 

lieved. : | | : , 

4536. Are you aware of the fact that any laws introduced among the natives 
within the colony react very largely on natives beyond the border ?—Yes; there is a 
system of communication amongst them, and what affects the one reacts on the other. 

4537. Does this fact not lead to the conclusion that we ought to be very careful 
about introducing changes amongst natives within the colony ?—I think so, decidedly. 
Natives cannot understand changes, even although they may be for the better, and are 
dissatisfied until matters are thoroughly explained. They always suspect some. ulterior 
object; and although, as I say, the change may be for the better, ninety-nine Kafirs 
out of a hundred will feel suspicious about it. 7 ; 

4538. Are you aware that the registration of wives in Basutoland was provided for 
in the Basutoland code ?—I have seen the regulations of Basutoland, but I do not 
recollect. Se 
4539. Do you recommend that there should be compulsory registration of marriages 
in all the Dependencies Y—No ; I would leave it entirely independent. In some of the 
territories—for instance, in the Transkei—it might be accepteble, but in Basutoland it 

| H H 
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might not. Ifsuch system was to be carried out, if possible, by a commissioner, | 
would leave it to him; I am supposing, of course, that theses Dependencies are under a 
separate government. 

4540. Under the present system what would you recommend ?---I would call a 
meeting of the chiefs and headmen of the people, and propose it to them. If no objec- 
tion was made I would introduce it, and if there was an objection I would not introduce 
it, though it might be explained as a system which must some day or other be adopted. 

4541. Looking at the present state of affairs in this country do you think it a 
proper time to talk to the natives about these matters ?---It is, perhaps, advisable, while 
the native mind is, to a certain extent, excited by the disturbed state of the country, not 
to put questions which might irritate or make the people more obstinate. I, of course, 
allude more particularly to those beyond the border. 

4542. Would you frame a special code of laws for the government of natives livin 
within the colony, based upon their own laws and customs, or upon colonial law ?— 
would base such a code upon colonial law, and wherever it was possible to blend their 
customs with our laws it might be done. 

4543. What would be the effect upon the natives of seeing two systems of law 
administered, one to the natives within a certain boundary, and another system to 
natives, perhaps of the same tribe, beyond such boundary ?---They would fully under- 
stand this, that the one was for the colonial man and the other for the intercolonial 
man. 

4544. Speaking generally, then, the introduction of any changes would require 
great caution ?---Very great caution; great caution at all times, but more especially 
now. 

4545. Mr. Rolland.| What system would you advise in order to enable the 
natives to bring forward any proposition or grievance they may have ?---I would have 
an assembly of representatives, or men representing each tribe. 

4546. Would you have these tribal representatives selected by the Government or 
by the people ?---Partly by the Government, and partly by the people. 

4547. And how would you select these men ?---I would, in the first place, let the 
Government nominate representatives, taking care always to select a chief and headman, 
and, in addition to them, chose such men as they wish to be present. Having done this, 
I should allow the people to select some of themselves in order to make known any views 
they might entertain on any particular question. 

4548. Sir J. D. Barry.| You would not, I suppose, have any judicial officer s 
political officer at the same time ?---No. 

4549. Now, how would you deal with cases of murder amongst natives in the De- 
pendencies ?---Try them by magistrates, assisted by certain native assessors. 

4550. Would these assessors act as a jury or merely as advisers ?---Merely as 
advisers ; ultimately they would develop into a jury. 

4551. Would you try them before two or three magistrates with assessors, or only 
one ?---Three, with native assessors; and no capital sentence should be carried out 
without reference to some special court. 

4552. About land tenure, have you given any attention to that subject ?---Not 
very particular attention, though I hold an opinion. 

4553. What is that ?---That we should have individual tenure among natives, a title 
to certain land, and that given free. In the Dependencies I would give the title to the 
head of the clan, having the boundaries properly defined, and this land should be for 
himself and tribe. The headman should have the power of distributing it, but there 
should be a right of appeal to the magistrate. 

4554. If you give a right of appeal to a magistrate you must supply law to enable 
him to deal with such cases ?---Yes; but I would only allow appeal where a man already 
in occupation had been deprived of land. 

4555. If a chief knew that he could convert the land he is occupying in common 
with his people into quitrent tenure, would it not be to his interest to strip his location 
of people so as to get a large farm ?---It might be so; but I would have a clause in the 
title to enable Government to deal with such cases. 

4556. How would the judge, who 1s dealing with such cases, act when there is no 
existing law ?---He would call in the aid of Kafir customs or laws. 

4557. You would give the Government power to step in where the chiefs were 
detected in any attempt at injustice ?--- Yes. 

4558. Would you hold out to the chiefs beyond the border any inducement to 
convert the land granted them into quitrent tenure for himself and _ his followers ?--- 
No; to hold out an inducement would be to defeat the object in view. 

4559. Under what circumstances would you make it quitrent ?---Only when satis 
fied that the people have arrived at that state when they can be trusted. 
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4560. Would you create a land court to deal with cases where the occupants wish Licut.-Col. Frederiek 
to have land converted into quitrent tenure although the chiefs might object ?---Yes; — Sthermbrucker. 
I would give separate titles for such plots of land, taking them out of the title, and give — get, 5, 1881. 
them only to such occupants. 

4561. Would you make the land alienable or inalienable .--Inalienable, except 
with the consent of Government. 

4562. Do you think that Europeans should be allowed to become purchasers P--- 

Yes; it would, perhaps, be judicious, if well selected, and if limited in number, but no 
white man should acquire large plots of ground. 

4563. Would you subject such furopeans to native law ?--- Yes. 

4564. Would you give chiefs any judicial powers?---Very limited ; minor cases. 

4565. But supposing that a chief should be incompetent; that he is a drunkard, 
for instance ?---Then dismiss him. 

4566. And thus the Government would exercise the power of appointing chiefs ?--- 

The people might be called together, and they would select a chief. 

4567. Then would you reserve to the Government the right of displacing the 
chief ?--- Yes. 

4568. In the colony, would you also have large areas marked off for native occu- 
pation ?--- Yes. 


4569. In whom would you vest the property P---In the headman or some municipal 


y. 

4570. Would not it be as well to associate the magistrate with the civil commis- 
sioner, together with the chief or headman, as trustees of the land ?---It is immaterial. 

4571. Do you think that in the colony itself that the natives in any of the loca- 
tions or townships are fit for any form of local self-government ?---I think so. 

4572. You have read the Locations Act of 1876, do you think the provisions are 
good ?--- Yes, very good. 

4573. Is there any suggestion you wish to offer to the Commission on this point ? 
---No; I do not think there is. 


4574. Mr. Stanford.| Would you give representation in Parliament to the 
Dependencies ?---No. 

4575. In your opinion should agents be allowed to practise in the Dependencies ? 
---I am opposed to all agents, but I do not see how it can be prevented, they are neces- 
sary evils; but I would restrict them as much as possible. 

4576. Where agents are admitted, would you require that they should be duly 
qualified men ?---I would, specially qualified. 

4577. Would you have any that had not passed as attorneys ?---It would not be 
right to restrict them to attorneys. I think many who are not attorneys know native 
laws and customs, and they should not be prevented from practising, but I would 
impose very high qualifications. I would even give the chief officer of a Dependency 
power to refuse admission without giving any reason, and arbitrarily to withdraw 
permission to practise. 

4578. In what way would you separate the political and judicial powers exerciscd 
by officers in the Dependencies ?---It would not be possible to separate them entirely. 

4579. You are sufficiently acquainted with natives to be aware that in their minds 
Judicial power cannot be separated from political ?--- Yes. 

4580. And that if you take away the judicial power the political power would fall 
with it ?---I am aware of it, but this might be provided against by having the judg- 
ments of the Supreme Court pronounced by the chief officer. 

4581. Do you think the natives would not speedily realize that this was a mere 
farce ?---No. 

4582. How would you cause land to be sold in the Dependencies ?---Upon applica- 
tion. : 

4583. Do you refer to lands that are vacant or occupied ?---Occupied or unoccupied 
lands are in the gift of the chiefs. 

4584. If these vacant lands have been in possession of a certain chief and his 
people, how would you do away with their rights in offering their lands to public com- 
petition ?---That I would not do under any circumstances, not to public auction, and my 
suggestion refers only to vacant land. 

4585. Do you think the right to purchase should be conceded to Europeans ?---I 
a so; but I would restrict the accumulation ; I would not allow a man to buy two 
ots. 

4586. At the present time do you think it would be judicious to allow such a 
pnnciple ?---I think it would; but I would let them clearly understand there was no 
intention to gradually take away the land, and this would hold back land-speculators. 

4587. Do you think there 1s any danger in admitting white men to live pnong 
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Lieut.-Col. Frederick black ?---The danger is only on the a of the white; I cannot see the risk. Any 
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man who does it is like John Dunn, he becomes a Kafir himself. 

4588. Mr. Rolland,| Bearing in mind that in our Dependencies the fear of 
losing the land is a great source of disturbance and trouble, how would you guarantee 
security of. tenure to the natives ?---By issuing inalienable title held by trustees. 

4589. From what you know of Basutoland do you think the people there would 
tolerate any land being sold to any Europeans whatever ?--I do not think they would. 

4590. Bearing in mind that the native chiefs are regarded by their people very 
much in the same sort of light as our old feudal barons were, do you think it would be 
prudent to make these chiefs removable at pleasure by the Government, or rather only 
removable by law ?---For causes proved on trial before a court of justice, for incapacity, 
or for any good and substantial reason, but they should only be removable upon due 
cause being shown. 

4591. Do you think that the principles of native tenure in Basutoland should be 
retained if clearly ascertained ?---Yes; and not only in Basutoland, but in any of the 
Dependencies. 


Eduard John Byrne, Esq., examined. 


4592. Sir J. D. Barry.| You are an Attorney practising inthis town ?— I. am an 
Attorney-at-law, and have resided in King William’s Town nineteen years, during which 
period I have had great experience im cases relating to natives, and 1 may mention 
that for seven years I oceupied the position of Clerk of the Peace. : 

4593. I am informed you are also the chairman of a committee of the Kaffranan 
Vigilance Association ?—I am. 

4594. And as such chairman sent this report (produced), dated 30th May, 1878, 
to Government '—Yes. It was an assoviation formed by the leading public men here, 
for the purpose of watching over frontier affairs, and communicating with Government 
upon them. 

= 4595. The Government has never acknowledged this association ?—It has by 
correspondence. 

. -4596. Do you see any reasons for altering the recommendations embodied in this 
report P—I do see reasons for altering some, and I would not act upon any just now. 
I consider the circumstances of the country have very materially altered. 

4597. In what way ?—I consider that the native tribes have now such a feeling of 
distrust towards us, that it would be unwise to introduce any organic changes in their 
laws, such as are suggested in the report in that book. 

4598. I see you recommend in this report special legislation for natives? Would 
you now recommend that -—I would not take any steps in the line mentioned in that 
report just now. 

4599, Can you recommend no special legislation of any sort P—Not immediately. 

4600. Would you leave everything as it now is ?—I would do nothing. 

4601. Nothing in the way.of settling natives on locations ?—No. 

4602. Why not r—Vartly because of the first reason I gave as to the distrust to- 
wards us, expeciaily if any changes were now made, and partly because I have to a 
certain extent changed my opinion. I would not now, with the experience I have 
gained since submitting that report, arrange locations as suggested in it. 

4603. Would you lint the number of families on a location ¢---I would; but I 
would not make any alteration now. My view is that we should wait for some time in 
order to allow past events to die away, or we will not give those changes a fair chance. 

4604. Well, when they do die away what would you recommend ?---Then I would 
recommend special legislation. 

4605. Would you recommend the abolition of the power of the chiefs in the 
manner stated in this pamphlet ?---I still uphold that. 

4606. The third proposal, I observe, is the settlement of natives in locations; 
would you recommend that still ?--- Yes, with the exception that I should like to have 
it done more gradually. 

4607. In regard to the fourth head, would you still recommend the system of 
squatting ?---I would. 

4608. And as to vagrancy ?---1 would. 

' 4609. And the administration of law ’---Yes; the only material point I would 
change my opinion on, in respect of this report, is that I would not make the 
individual ‘tenure of land compulsory upon natives ; in other matters I would legislate 
upon the basis of this report. 

4610. Do you know the Kaffrarian Ordinance 10 of 1564 r---I do. 

4611. Do you consider it as being in force now ’---I believe it is. 
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4612. Have you had many cases under that Act ?--- Very few. 

4613. How is that ?---In the first place the Act itself provides that cases may be 
dealt with by native magistrates, and, therefore, they do not come before us, and 
secondly, the natives are apparently satisfied with their time immemorial way of 
deciding matters, which are settled without reference to any magistrate, and there are 
few disputes. 

4614. Do you think Ordinance 10 of 1864 a sound law?---There is one part I 
dislike very much, it is that portion which deprives a native of the power of disposing 
of his property by will. 

4615. If that be the correct construction what would you propose ?---I would give 
some special power as is suggested in the report referred to. I would allow verbal wills 
to be made, if to the satisfaction of the magistrate, and if properly proved, excepting un- 
natural wills. 

4616. Then, you would not give free testamentary power to natives ?---Yes, I 
would, both wnitten and verbal. 

4617. In what cases would you limit its freedom ?---I would not allow any un- 
natural will. 

4618. According to native custom, as far as you know it, is there no power 
equivalent to disinheritance before the time of death, by withdrawing from the 
particular house the property which would go to that house ?---There is a custom b 
which the father can give property to the different houses, and His disposition woul 
remain. : | 

4619. It would remain, but could he ete the direction of the property from one 
house to another by any act equivalent to a will?---I am not in a position to say. 

4620. As to the criminal laws, can we apply them to the natives generally P—I do 
not think any of our nineteenth century laws are suited to the people generally; not 
even the criminal laws. 

4621. Then you would like a special criminal code P— Yes. 

4622. Would you provide different punishments for crimes committed by natives 
within the colony P—I would. 

4623. In what way ?—For instance, take the crime of perjury. I would do away 
with many of the technical difficulties in the way, rendering it easier to define and 
making the punishment lighter. 

4624. at is effect of the present law ?—That you scarzely ever see a prosecution 
anongst natives for perjury. 

4625, When the offence is committed before the magistrate is not that his fault ? 
--- Well, there are difficulties in the way of prosecuting for perjury as compared with 
other crimes. 

4626. Then, is the native ina different position from a European ?— Partly from 
the evidence having to be interpreted. It is difficult to prove the charge. 

4627. Tf you lessen the punishment would you make proof of the offence of a diffi- 
cult character ?---I would; for instance, I would not make the mere fact of a man deliber- 
ately and willingly stating a circumstance proving one thing, and immediately afterwards 
saying something directly to prove the opposite, perjury, without pointing out which 
was right and which was wrong. 

4628. Before you prove the perjury you must fix which is the true statement ?--- 
Yes. 

4629. Would it be fair to make such a law?---I think so. 
4630. Now, in regard to the discrepency, if it arose through bad interpretation you 
would not punish ?---Certainly not. 


4631. Would you alter the European law in regard to that?---I should like to see 


it done in both instances. | 

4632. So that, in reality, your objection to the law is general ?---Yes ; excepting 
that perjury is very much more common among the natives, and, therefore, the evil is 

eater. | 

a 4633. Do you know whether there is any law among the natives to punish for 
perjury ?---I cannot say ; I am not aware that a native is supposed to speak the truth. 

4634. Does it not show a laxity on the part of prosecutors that such cases are not 
proceeded with ?--- Yes. | 

4635, Is there any other criminal law in force that you would alter im native cases ? 
---] should like to have the punishment made more im the shape of fines than at present’ 

4636. And would you like them to be better defined in order to bea guide 
to the magistrate ?---I would. 

4637. Would you import a special law as to witchcraft or the imputation of witch- 
craft, and make it criminal among the the natives in the colony ?---I would make 
witchcraft, or the importation of witchcraft, punishable where it is made .wilfully with 
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the intention of injuring the person to whom it is imputed, with the object of benefiting 
the person who makes the imputation. 

4638. Are not such charges often made by a husband against his wife and by a 
wife against her husband ?---They are. 

4639. With what object ?---Generally with the object of the wife leaving her 
husband. 

4640. Would you make such cases criminal offences ?---If they come under the 
conditions I have just mentioned I would. 

4641, Is witchcraft dying out?---I think it is. 

4642. Then, if a law be made dealing with it, after atime it would be imoperative? 
—Gradually it would become extinct. 

4643. Would you treat adultery asa criminal offence in framing a code ?---I would 
not. 

4644. In administering this native code would you have it administered by magis- 
trates or special magistrates ?---I should suggest special magistrates, with defined powers, 
limited to small cases, and I would have them assisted by a certain number of natives as 
advisers, not at present as jurors, and I would suggest further, that even on that system 
there be some check. 

4645. Is there any real necessity for having any criminal code, other than our own 
in = colony ; would not it touch witchcraft ?---I think not, some special legislation would 
be best. 

4646. Why in a native case should a magistrate require assessors more than in our 
cases P—Because our native magistrates, as a rule, are imperfectly educated in the parts 
they have to play, and 1 would have a certain number of men sitting with them; and 
oblige them to give returns to our judges of the sentences passed, the crimes, and the 
cane of assessors who agreed to the punishment. 

4647. You would not multiply the magistrates, but only give them assessors and 
limited jurisdiction >—Yes; I would like the special magistrates to have assessors. 

4648. Who would you appoint as assessors?—I would leave the magistrate to 
make a selection from the best of the natives. 

4649. Mr. Stanford.| Are you acquainted with the system of judicature in the 
Dependencies —I am. 

4650. Would you recommend the appointment of a permanent official to govern 
the Transkein territory P—Yes. 

4651. Do you think that the Dependencies should be governed by a special code 
of laws, and would you found such code on colonial or Kafir law ?— A special code of 
law based on Kafir law. 

4652. Where there are hereditary chiefs exercising power over their people, would 
you allow them to decide civil cases, subject to appeal to the resident magistrate ?— 

ere they have that power at present I would not take it away, and though I think 
it ought to be taken away, I would on no account do so suddenly. 

4653. Would you allow natives to sit with magistrates in the Dependencies as 
advisers on cases brought before them ?—Yes; as advisers. 

4654. Would you give to the chief magistrate, who is the political officer, the 
review of appeal cases,or rather to a judge of the Supreme Court ?—I think to a judge. 

4659. Would it not be better for the appeal to go through the chief magistrate of 
the territory P—I would not quarrel with that as long as the evidence went before a 
judge of the Supreme Court. 

4656. Would it not be better to have a final court in the Dependencies, composed 
of a recorder, assisted by the chief magistrate, and let their decision be final in all 
cases P—If you could get a qualified court it would be preferable, but I think it would 
be very doubtful. 

4657. Do you think we should give to the Dependencies representation in Parlia- 
ment ?---I would not for the present. 

4658. Would you give them a land court ?---I am satisfied with the present 
system. 

4 4659. Do you approve of the introduction of unqualified agents into the courts of 
the Dependencies pT do not like the system of agents at all among natives. I think 
it is premature. 

4660. Do you consider that the natives prefer their old patriarchial style of stating 
their cases before a magistrate, and being heard in their own way ?---I think they do. 

4661. Do you think that even those in the colony fairly comprehend our system 
of conducting cases ?---It is not a question of fairly comprehending, for they have 
totally wrong ideas connected with it, especially in civil cases. 

4662. What is the native view in regard to the employment of an agent ?---They 


MINUTES OF EVIDENCE. 255 


are mostly under the impression that it is a question of money being paid to gain a case. 
Whether they think the agent may tamper with the magistrate, or the agent bring 
some unknown influence to bear, I cannot say, but certain it is that they believe in the 
power of buying cases. 

4663. While they are in this state you consider they are unfit for the agent system 
to be introduced in the Dependencies ?---I think the class of agents who can live there 
now, would be an inferior class of men, who would not hesitate to take advantage of the 
people, bring about litigation, and I think they are unneccessary. 

4664. Would you recommend that the sale of brandy to natives in the colony be 
restricted ?---I do not think it is possible ; it would be impracticable in the colony. 

4665. If a general law were passed that no brandy should be sold to the natives, 
don’t you think it would be productive of good ?---It might, but it would be perfectly 
impracticable; in fact, such a law would not be passed, and would be evaded if it was. 
We had a similar law in King William’s Town, but it only led to smuggling. 

4666. Under certain conditions were they not allowed to buy ?---There was a 
distinct prohibition, and smuggling was the result. 

4667. Are the natives in the colony intimately connected with those beyond the 
border ?---They are. 

4668. Does the introduction of any new law among the natives within the colony 
react to a certain extent on those beyond ?---[ should say so. 

4669. Under these circumstances, and considering the present condition of the 
natives, would you advise great caution to be exercised in introducing any change ? 
---I would not introduce any changes at all now, as they would be regarded by the 
people with great distrust. 

4670. Mr. Rolland.] Do you think that one of the objections to agents practising in 
the Dependencies is that it would make justice dear to natives?---That is an objection. 

4671. Do you know ukulobola ?---I do, and approve of it. 

4672. Under what form do you think polygamy can be gradually abolished ?---I 
think, as regards polygamy, we ought to make no change in tlie law at present, and I 
think that any alteration we may wish to make must be gradual, and not only that, but 
the efforts we make to counteract or put down polygamy ought to be by indirect means, 
such as raising the condition of women, missionary influence, and so forth, but not by 
direct legislation for a long time to come. 

4673. Supposing the eaiae: state of affairs did not exist, would you then have 
proposed some alteration of the Ordinance 10 of 1864—a registration of all marriages, 
for instance ?--- Yes, our proposal was to register only one. 

4674. Would not that have had the effect of bastardizing a great number of 
children ?---It would. oO 

4675. And a great deal of the property now in possession of these polygamous 
wives and their children would not have been theirs ?---Unless the father, by verbal or 
written will, so bequeathed it, otherwise the property would go to the eldest son of the 
registered wife. 

4676. Mr. Stanford.] Would you allow, after registration of the first wife, any 
claims for ukulobola for a second or third wife P—I would not. It is one of the indirect 
checks with which I would deal with polygamy. 

4677. Would you make registration compulsory or permissive ?---I would make it 
compulsory. 

4678. In what way would you punish for non-registration P—I would not impose 
any penalty other than that the woman would lose the status. The first wife, if unregis- 
tered, would be in the position of a polygamous wife as regards recovery of dowry. 

4679. Do you consider ukulobola as a purchase and a sale P—No, I do not. 

4680. In your experience among natives have you found that ukulobola gives the 
woman a claim upon her relatives for support ?—I have. 

4681. Do you consider it as a kind of safeguard to a Kafir married woman ?—Yes; 
a woman is acquired property, and it is a safeguard to her. 

4682. Sir J. D. Barry.| Have you any suggestion to offer the Commission in 
regard to land tenure ’—LExcepting, as I have said, that I would not make individual 
tenure compulsory ; but it might be gradually introduced. 

4683. How ’—Simply by offering good inducements. Give every man an eas 
and ready access to the acquiring of land, and make it as inexpensive as possible, but I 
would not compel him. 

4684. Well, suppose a Kafir wishes to get title to his kraal and the land he is 
cultivating, and his chief does not wish him to have it, would you give it him notwith- 
standing ’—Yes, if there was 1:0 broken faith; but care would have to be exercised, as 
there sometimes exists a kind of compact between the parties. 
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4685. Mr. Stanford.| Would you give one man asking, for it, individual title, in 
opposition to the wishes of the majority of occupiers of the location ?—I think I would, 
if it was agricultural land. 

4686. And in regard to his kraal P—It would create some inconvenience perhaps. 
but I would do it. The grazing land I would not touch. 

4687. In the Dependencies would you interfere with any land occupied by a chief 
and his people without they themselves asked for a change ?—I would not, nor would I 
give any man individual title in opposition to the wishes of the chief or rest of the 
people. 


King William’s Town, Thursday, 6th October, 1881. 
PRESENT: 


Sir J. D. Barry. 
W. EB. Sranrorn, Esq. | E. S. Ron.anp, Esq. 
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4688, Sir J. D. Barry.| What are you, Mr. Umhala?—I am son of the late 
chief Umhala, and was educated at Zonnebloem, Cape Town. I am now clerk to Mr. 
Byrne, an attorney here, and have some knowledge of the practice of an attorney’s 
office, more especially of that branch which deals with native cases. I usually act as 
interpreter, and explain native cases to Mr. Byrne. I understand native laws, both 
Kafir and Fingo. 

4689. Are they identical in all points ?—No; not in all points. 

4690. In what respects do they differ ?—They differ, for instance, in the uku- 
lobola. When the dowry is returned, amongst the Fingoes, they always ask for increase, 
but the Kafirs never ask for increase, but only the original dowry. Amongst the 
Fingoes their customs are more vague, in consequence of their contact with Europeans, 
and they also differ as to their ceremonies at marriages. 

4691. What is the last thing done to complete a Fingo marriage ?—I think it is 
the paying of the dowry. 

4692. In all cases is the essential to a marriage the dowry ’—Yes; if it is not paid 
on the day of the dance it may be paid after, or even before. With the Fingoes 
before, with the Kafirs on the day following. 

4693. What is it that is done at the dance which is the most important thing ?>— 
It is the dance itself, and the walking down in procession of the bride with her atten- 
dants to the kraal of the intended husband. This procession begins from the hut 
where the girl has been staying with her friends. When she reaches the kraal she 
throws an assagai, which she carries into it, and this done the ceremony is complete. 

4694. What does the husband do ?---He also walks down to the kraal, attended 
by his friends, carrying a small stick. On reaching the gate of the kraal he sees the 
girl throw the assagai, after which, he returns to his own hut, while the girl goes to the 
hut from which she came. This concludes the ceremony. The procession is generally 
after the dancing, and may be said to form the latter part of the dance. 

4695. Has the husband the right of at once sleeping with her ?---Before the cere- 
mony, when the girl is first brought to the place, a beast is killed by the bridegroom or 
the father of the girl, The meat is eaten by the bride, her friends, male and female, 
and as soon as this beast is killed the man has the right to sleep with her even if she 
had not thrown the spear. In some instances there 1s no throwing of the spear or 


‘dancing—this killing of the beast 1s enough ; blood must be shed. 


4696. What does this shedding of blood mean ?---I have never enquired into its 
significance. 

4697. Who pays the thasi ?---The husband. 

4698. What else, according to Kafir custom, is he required to pay ?---Nothing but 
the tkasi. 

4699. Do the woman’s friends pay anything at all ?---No. 

4700. Do they make presents ?---In some cases a present is made to the girl her- 
self by her own parents, and that she takes to her new home. 

4701. What is the average number of cattle paid as *hazi ?---Now seven or eight; 
formerly it was ten, and never more among ordinary people. 

4702. Do Kafirs object to anybody being present and seeing the marriage ?---No, 
not at all, it is always public. 
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4703. According to Kafir law can anyone marry his daughter without informing 
the chief ?---Yes, he can marry his daughter without informing the chief, nor is he 
obliged to inform his headman ; but everyone knows when a marriage is going to take 
place, as they tell their neighbours. 

4704. Does the headman know when a marriage is about to take place ?---It is 
always made public by messengers being sent to invite the neighbours to the dance or 
to come and see the bride, because it is to be in public. 

4705. Is the girl’s father ever present at the feast ?---I think it is the rule amongst 
Kafirs for the girl’s relatives to keep away ; those present only are friends. 

4706. By Kafir law, is the first wife married the chief wife ?---Amongst common 
people she is the chief wife. 

4707. Among Kafirs are there many who have more than one wife?---No, 
because they cannot afford it. It 1s only the chiefs and rich people who have more than 
one wife. 

4708. What is a second wife’s position ?---She is generally placed on the left-hand 
side of the family, but the chief decides, and it might be on the right-hand house, 
and once placed she always remains there. Amongst common people there is no left- 
hand house. If common people have more than one wife, she is added to the right- 
hand house ; they have no left-hand house. 

4709. According to Kafir law, who is the heir of all property not given to any 
special house ?---The son of the chief house. 

4710. And supposing there is no son ?---Then to the son of the subordinate wife. 

‘ 4711. But supposing there is no son there ?---Then to the son of the left-hand 
ouse. 

4712. And if there should be no sons at all?—Then the property goes to the 
relatives of the deceased, his next brother, or his father, if still living. 

4713. If there is no father living ?---'Then to his next brother. 

4714. Well, if his next brother is dead ?---Then to the next nearest relative, the 
brother’s son, and so on, and if there is no brother’s son, to the next brother. 

4715. If a man dies, having no male issue, and no father and no brothers, to whom 
does the property go ?—If he had a grandfather still living it would go to him and his 
male issue, or to the great grandfather, if he happens to be living, and to his male 
issue; butif no relative can be discovered, then the property would go to the great chief. 

4716. If a man has three or four wives and no male issue, what property goes to 
the chief ?---If a man dies having no male issue, and the chief becomes his heir, the 
chief would appoint a guardian, whose duty it is to protect the women and cattle. 

4717. en a man dies leaving ‘hazi, which had been obtained for some daughter 
already marmed, and also leaving unmarried daughters, who would keep and get the 
tkazt 2—The various houses from which those daughters were married would have the 
property, unless thas’, and the guardian appointat by the chief, would look after this 

or the benefit of the house, and also take the charge of the daughters. The chief him- 
7 ithe get something like to succession duty, generally amounting only to one head 
of cattle. 

4718. Suppose that man had been a carrier, and had earned a great deal of money, 
who would inherit that money ? Would the chief take it?—If it had been earned by 
carrying in a wagon which belonged to one house, the earnings would go to that house. 

4719. Suppose he had earned it by working at the beach ?—In that case the 
money would go to the wife with whom he deposited it, becauce it would be supposed 
he had given it to that house. 

4720. Is there any money or cattle besides this succession duty you have men- 
tioned, which the chief would get ?—Nothing at all. 

4721. The land, to whom would that go ?---The land always belongs to the chief, 
and he disposes of it as soon as the occupier dies. 

4722. Would the women continue to live in their huts —As long as they stopped 
in that part they would, and they would continue to cultivate the nd. The chief 
would be doing wrong to disturb them ; it would be acting contrary to custom. 

4723. Then the chief would be really a guardian to all these houses left without 
male protectors ?—Yes, and he would appoint a guardian. 

4724. And would the guardian have the right to marry the daughters ?—Yes, but 
would always have to consult the chief. 

4725. Suppose a woman marries, and is left by her husband, or he dies without 
any means, has she the right to go back to her father >— Yes. 

4726. And must he support her becanse he has the *hasi 9—He would support her. 

4727. But suppose he is dead, or too poor ?—She goes to her friends. 

4728. But suppose her friends are dead, and that she is destitute 2—Then sho 
goes to the chief 4 will give her a place. 
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4729. And if she is industrious and earns money, whose property is that ?—It is 
her own. The chief has nothing to do with it. 
4730. Can the chief force her to marry ?--No, sir, he can only recommend her to 


malry. 
4731. Suppose she dies without making any will, what then ?—The property goes 
to the chief if there are no friends. 

4732. And may she will away her property during her lifetime, or at her death, to 
whom she likes ?—Yes. 

4733. Then women can hold property ?—Some can. 

4734. If a married woman acquires property by her own exertions, say she goes 
out to work and brings back £10, can she do what she likes with it ?---It belongs to 
her house. 

4735, And suppose a woman’s husband dies and her son inherits the property, is 
he bound to support her ?---She would be supported. 

4736. Yes, but what mghts has she after her husband’s death on the house ?---She 
expects to be supported, but has no control over the house. 

4737. According to Kafir law, can a man marry his daughter, or can his son, 
a ae his father be dead, marry his sister to whom he likes without consulting the 
girl ?--- Yes. 

4738. And supposing she refuses ?---She would be forced to. She would be beaten. 

4739. Is that sort of thing still carried on amongst the Kafirs ?—It is, but very 
seldom. 

4740. Still if we did not stop them they would do it often ’—Yes. 

4741. In regard to the Fingoes, is that nght to marry away daughters without 
their consent also their custom ?—It is. 

4742. Do you think that they like that custom of forcing their daughters to 
marry, or do you think they are beginning to get ashamed of it ?—They begin now to 
see that it is unnatural and unkind, and the law stops them also. 

4743. They begin to consult the girls more, not because they think it is better, 
but because the law forces them to do so ?—Yes. 

4744. Do you think there would be any difficulty in getting headmen to report to 
the magistrate whenever a marriage was about to take place ?—No difficulty whatever. 

4745. And if the people understood that we want to register all their macviages, 
because we wish to know who the wives are, and what ukulobola was paid. so that if 
cases come into court there will be no difficulty about ascertaining who the wife is. 
Do you think they would be all willing to register >—They would not be willing to do 
so, but they would, I think, if they saw some advantage to themselves. 

4746. All this would cost money. Do you think if you made them pay a small 
fee, say 2s. 6d. to the clerk who registered the marriage, that they would do so >—They 
would complain, and only do it upon compulsion ; they would think it unjust. 

4747. But it would be for their benefit, and that might be explained ; would they 
then complain ?—They would, I think, complain at the fee. 

4748. Do you think that the natives would like the Government to recognize their 
marriages in such a way as to enable them at once to go to a magistrate and scttle any 
dispute which may have arisen ?—Yes, I think so. | 

4749. Do you believe that they are fond of polygamy ?—Yes. 

4750. Are they also fond of ukulobola >—Yes. 

4751. If we told them we would not hear of any such cases in our courts, do you 
think they would continue the practice >—Yes. - 

4752. Did you pay ukulobola?—No. 

4753. Why not?—I married a Christian. I should not have considered it a 
warriage, had I paid ukulobola. 

4754. What do you consider ukulobola to be P—I consider the practice evil. 

4755. Yes, but do you think this paying of ukulobcla causes Kafirs to sell their 
children to the highest bidder ?—I élink it does in many cases. 

4756. Do they try and consult the wishes of their daughters, and get, perhaps, a 
small ukulobola, or do they sell them in many cases to old men because they are rich ?--- 
Amongst red Kafirs they sell to the highest bidder. 

4757. But don’t red Kafirs love their daughters more than ‘Aazi?---They love their 
daughters, sir, but I don’t know whether they do so more than ‘haz’. 

4758. But if they love their children, why do they allow their daughters to go to a 
hideous old man whom the girls must dislike, simply because he has got cattle?—A 
girl might not like it, but she is forced to go. It is the custom. 

4759. Would you stop that, and punish in cases where a girl was forced to marry 
ra her will ?---Yes, but the girl is so educated that she thinks she must obey her 
ather. 
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4760. Do you think that if she could come to the magistrate and say; “I do not 
vonsent to marry this man,” that it would be good ?---I think it would. 

4761. Would it be good if you were to say, ‘You cannot take more than ten head 
of cattle ;’’ limit the ‘Aaz/ in fact ?—No, it would not be good; they would object to it, 
because in some cases they get more than ten head, besides the ukulobola never really 
ends during the lifetime of the gil. 

4762. Is that Kafir law ?— Yes. 

4763. Does not the Kafir law allow of this evil, that the woman’s father, who, 
perhaps, wants to get as much as he can out of the spa husband, is constantly trying 
to obtain more cattle by inducing the wife to leave her husband ?—Yes, the law does 
lead to the wife’s parents, inducing her to leave her house in order to get an increase of 
the thazi. 

4764. Kafir law would punish the father of a woman if it could be proved that 
he induced his daughter to leave her husband ?—Yes, but it is difficult to prove. I 
think it would be a good law which said there shall be no more tkasi paid than is first 

eed upon. 

4765. Don’t you think Kafirs are very reasonable when they see that you are 
doing what is for their good ?—They are very reasonable if it is explained to them, but 
in this case of ukulobola I don’t think they are reasonable, because at any time they 
want a beast they can always demand it, and if you limit the amount of thazi it would 
stop their gain. 

4766. Do you think it would bea right law for us to say that this law shall 
continue ?—I think it would be a wrong one. 

4767. Mr. Stanford.| Have you ever known a case where a native has died 
and no male relatives have been found to claim the inheritance left ?—I have heard of 
such cases, but have never known one personally. 

4768. Are not the natives usually of a very suspicious nature ?—Yes, especially in 
regard to changes being introduced. 

4769. More particularly in respect to their wives and ukulobola *— Yes. 

- 4770. Do you find that the women themselves are much attached to ukulobola ?— 
es. 

4771. Would they like any limitation to the thas: ?—I don’t think any of them 
would like limitation. 

4772, But if it was explained to them that it was for their good ?—I think they 
would object very strongly, and it would cause dissatisfaction. 

4773. Would it cause dissatisfaction if their polygamous marriages were not 
recognized. I speak of the red Kafirs ?—It would, but there would be less objection 

n the part of the men. 

4774. Do you think they are less attached to polygamy than they were ?—I 
think so. 

4775, Are there many instances of girls within your knowledge, being forced to 
marry against their will ?—Not many. 

4776. Do you think the girls are beginning to understand that they can appeal 
to the magistrate for protection?—Yes, and they have done so on several occasions 
since I have been at King William’s Town. 

4777. Is nkulobola a protection to a marred woman ?—Yes, a great protection. 

4778. In what way ?—In case the woman was ill-treated in any way by her 
husband, she could then leave him and go to her parents, and another heid of cattle 
would be demanded from the husband or his relatives for the injury suffered by the 
woman. 

4779. Are Kafir women very independent in living with their husbands, or are 
they submissive wives ?—I think they are submissive. 

4780. Do they often leave their husbands ?—No, not very often. They will 
stand a great deal, and only leave him to get him punished. 

4781. Do they scold their husbands very frequently ?—Not in the presence of 
other people. They do it quietly though, of course, there are exceptions. 

4782. Do you object to circumcision ?—TI do. 

4783. Why ?—Because I do not see any use in it. It does not make a man any 
more than he was before. 

4784. But does it make him any worse ?—Yes. 

4785. How?—lIt makes a man fancy himself more than he is, and because he can- 
not afford the position in which he thinks himself, he gets to stealing and other things, 

4786. But in the rite itself do you see any harm ?—No, not in the nite itself, only 
T do not care for it. 

4787. Would you prevent those who do care for it exercising the rite P—IfI 
could I would. 
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vst ee you think that ukulobola cases should be entertained by the magistrates 
or not r— Yes. 

4789. Also cases of adultery ?—No, I don’t think cases of adultery should be 
entertained by the magistrate. I think they might be inquired into, but somehow or 
other, I think that Kafir morality is so low down that it would be waste of time to 
inquire into such things. 

4790. In Kafir law such offences are punished ?— Yes, they pay a fine. 

4791. Do you think it would be well to remove that punishment ?—I think 
not. 

4792. Do you think that brandy selling to the natives should be stopped ?— Yes. 

4793. And would the natives themselves support this ?---I think so. 

- 4794. Are they, in your opinion, alive to the evils into which it is leading them ?--- 
hey are. 

4795. Would you prohibit the sale in towns to the natives as well as locations ?--- 
Yes, but much depends on that to which you apply the term natire. 

4796. Is not any property earned by a married woman considered as belonging to 
her house ?--- Yes, and also any that may be earned by her children. 

4797. Are there many cases, in your knowledge of Kafirs, who possess a considera- 
ble amount of property, wagons, money, and so forth ?---Not many cases, but I have 
heard of them, though I have not seen them myself; at Kamastone and other places. 

798. Which would be best, to.make registration of marriages permissive or com- 
pulsory rs: these people ?---I think compulsory would be best. 

4799. at punishment would you inflict upon a man who did not register his 
wife ?---A small fine, say 10s. 

4800. Would it be a good thing to have a code of native laws ?--- Yes. 

4801. More especially to deal with cases of ukulobola and polygamy P--- Yes. 

4802. Would the natives comprehend the value of such a code p... Ves. 

4803. Would such code be extensively read by those who are able to read?— 


@8. 

4804. Are there a large number now amongst the natives able to read and wnite? 
—There are now a good many. 

4805. What is the class of literature ?---All kinds of newspapers, English and 
Kafir, but there is a want of Kafir literature amongst them. 

4806. What Kafir publications do they now get?—Only one, the Izigedeme--- 
“little child.” There is great scarcity of reading. 

4807. What tribe do you belong to ?---The Amandhlamba. 

4808. Is there anything else you would like to bring before the notice of the 
Commission ?---No. 

4809. Do you think individual tenure is a good thing for the natives ?---Yes, a 
very good thing. I have been recommending it ever since 1 came here. 

4810. Are people beginning to appreciate the value of the land more now, and are 
they willing to pay for it when offered for sale ?--- Yes. 

4811. Does its possession lead to greater loyalty to the Government ?---I never con- 
sidered it in that way, but I should think if a man holds his own ground it is very 

ossible. 
‘i 4812. Would you force individual tenure upon them or let them ask for it ?—I 
think it would be a good thing to force it upon them, they do not see its advantages 
as clearly as we do. 

4813. Would it not be better to wait a little until they do see its advantages ?--- 
It would take a long time for them to see. 

4814. Would you allow them to sell their lands to white people, or would it be 
better for their land to be inalienable ?---I think it would be best to be inalienable. 

4815. What would be the effect of allowing them to sell when they choose to 
either white or black ?---If allowed to sell to white it would enable the white people to 
deprive them of their land, because the white man possessing any amount of money 
would be able to buy the land. 

4816. If you did not allow a native to sell would you allow him to obtain money 
on mortgage ?---No. . 

4817. What extent of land do you think sufficient for a family for agricultural pur- 
poses ?---It depends upon the number of the family ; if a man with one wife, ten acres 
with commonage. I wish to say that about five years back, some instructions were 
issued by Mr. speowiies for the natives, and I think if those instructions were adhered 
to, that it- would be a good thing for the natives. 

4818, Sir J. D. Barry. Do you know yy people do not take up these titles 
more readily than has been the case hitherto ?---[ cannot say, they like to have land, 
but there is some reason of which I know nothing. 
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4819. Sir J. D. Barry.| You are Resident Magistrate and Civil Commissioner of 
King William’s Town ?--- Yes. 

4820. Within your district there are three special magistrates ?--- Yes. 

4821. What jurisdiction have they ?---None whatever, excepting that of ordinary 
justices of the peace. 

4822. What power have they been exercising in judicial matters ?---They have 
been deciding native cases, cases of ukulobola, and civil cases between natives, 

4823. And also in civil cases have they gone so far as to imprison ?---I believe so. 

4824. Until lately, when it was discovered that they had no powers ?--- Yes. 

4825. Do you think it necessary that they should have the powers they have 
hitherto exercised P---I do; absolutely necessary. 

4826. Why ?---Because if we do not give them those powers they cannot deal with 
native cases, and the people will go to their chiefs, and, where they have no chiefs, to 
their headmen. The natives do not understand the routine of a magistrate’s court, and 
they have to go to the expense of employing an attorney, and their cases are cut shorter 
by the magistrate’s court than they would otherwise be. 

4827. Do you think the provisions of the Act of 1856 ought not to apply where 
natives are concerned ?---I would not force them to come to the magistrate’s court. 

4828. What modus operandi would you recommend in regard to natives bringing 
cases before these special magistrates ?---I would recommend that, at all events for the 
present, until the natives become more advanced, that special magistrates should hear 
them more in their own fashion. That is, they must take plenty of time, and allow 
time to hear what all have to say, both plaintiff and defendant. 

4829. Would you apply our law of evidence in hearing these cases P---Not strictly. 

4830. Substantially you would let them go on speaking and only listen to what is 
revelent ?--- Yes. 

4831. Would you let these magistrates be aided by assessors?---I think so. I was 
a Transkeian magistrate for four years and adopted that system, which I found of great 
assistance. It answered very well, and the natives were satisfied. 

4832. How did you get their opinion; as the case went on, or after tho 238e was 
over ?---Both. 

4833. Did you get their opinion before you gave the verdict ?---I generally con- 
sulted them beforehand. 

4834. Did they always agree with yoy ?---Generally ; but sometimes they differed. 

4835. Ever differ from each other ?--- Yes; sometimes from each other. 

= 4836. Where they differed from you, did they always submit to your judgment ?--- 
es. 

4837. But where they differed from the special magistrate, do you think it would 
be mght to have his judgment at once enforced, or make it necessary to come under re- 
view of a special court, before the decision is carried out; I would allow the right of 
appeal, either to a judge or to a magistrate. 

4838. Is not one reason why you are opposed to the magistrate’s court system that 
it is more expensive ?--- Yes. 

4839. Can you suggest any means of cutting down the expenses ?---I don’t think 
the expenses would be very great in the special magistrate’s court. 

4840. Would you pay the witnesses ?---Not at the same rate as in the magistrate’s 
court, but at a lower rate. 

4841. Would you allow agents ?---I think not. 

4842. In difficult cases would you allow the special magistrates power to permit 
the dates to have an agent ?---I think not. Whenever an agent was necessary I 
would dispose of it in another court, and I would give special magistrates power to 
refer cases to the magistrate’s court. 

4843. Would you take evidence in writing?—I would take notes. A _ record 
ought to be kept in case it was required to be sent either to a judge or magistrate. 

4844. Would you have these special magistrates exercise the powers of resident 
magistrates within a certain area, that is to say, make them resident magistrates ?—I 
think it would be better merely to appoint them as special magistrates, leaving the 
jurisdiction of the Resident Magistrate of King William’s Town as it is now. 

4845. Why do you say that ?—Because by leaving the resident magistrate juris- 
diction over the district, it allows of the option of bringing cases to their court, instead 
of the special magistrate’s court, and because the mode of procedure would be different. 

4846. And the class of magistrate would be different to some extent P—Yes. 

4847. What class of men would you propose as special magistrates. For instance, 
should he know the native language ’—I think so. 
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4848. Do the present special magistrates work tairly well ?—Very well. 

4849. Would you have interpreters to the courts of special magistrates ?—I think 
it would be better to get magistrates who understand the language better than interpreters. 

4850. In fact, you would give that court the power to deal with cases in the native 
language ?>—Yes. 

4851. But would you not make it a court of record ?---Not exactly as in the way 
we look upon the magistrate’s court as a court of record. I would enter the case with 
the results. 

4852. Would you have an appeal from that court ?--- Yes. 

4853. But how, when the evidence is not taken, could this be done ?---In case oi 
appeal that difficulty could be remedied by the magistrate taking down the statement 
and evidence upon which he has given his judgment. 

4854. But unless he takes down the evidence at once, it will be lost, as he can 
never know where there is an appeal until afterwards ?---I see a difficulty in that. 

4855. Would it be fair to allow a suitor, if he prove successful a second time, to pay 
the costs of the court below ?---I think not. 

4856. Would there be any costs in the court below ?---I don’t see that there would: 
but whatever costs there may be I would have them dealt with in the magistrate’s 


4857. Would you attach to a special magistrate’s court a sheriff or messenger ?--- 
Yes; and paid by salary. 

4858. The present system is to have an umsila ?---Yes; but I think it would be 
better to have an officer. 

4859, What other official would you appoint to that court ?---Nothing but a clerk. 

4860. Would you give that special magistrate any revenue or other duties ?---] 
think the revenue payable by the natives in his district or location might be easily col- 
lected by him. 

4861. Are they of great help to you in that way ?---Very much. 

4862. And you would also let them continue the collection of house duty ?--- Yes: 
but that is only within a certain time. I think it is ninety days after that it is handed 
over .to other collectors. 

4863. Would you perpetuate that system ?---I think so; except the hut-tax, which 
is paid to the special magistrate all the year round. 

4864. But this collection of arrear house duty, doesn’t it operate very harshly upon 
poor natives ?---It does. I have wmitten to the Government strongly about it, and 
recommended that a large amount be written off our books outstanding since 1878. 
The Government, in one case, did authorize part of it to be written off ; and I suggested 
that, in regard to those in arrear since 1878, if they paid for 1880 and 1881, we should 
let them off 1878 and 1879. 

4865. Is that where titles have not been taken up, or what ?---Sometimes where 
they have, and sometimes where they have not ; both cases. 

4866. To what do you attribute this non-payment of arrears ?--- Well, drought 1 
think is one of the great causes. 

4867. Are there many grants not taken up ’---Yes; about six hundred. 

4868. Do you think that if the Government were to follow the course you propose 
that more grants would be taken up ?---It would not affect the grants; what isin arrear 
is a property tax, the other is a question of quitrent. 

4869. But there are also grants which have not been taken up, you say ?--- Yes. 

4870. Why is that ?---In some cases the grantees have died, and in many cases 
the quitrent has accumulated, and there is an objection to pay the large amount of 
quitrent due on a piece of ground. 

4871. And does it not also arise from the fact that the grants were too small in 
the first instance, and men were obliged to go elsewhere to earn a livelihood, and have 
disappeared and forgotten their grants ?--- Yes. 

4872. How would you meet this difficulty ?---By writing off the quitrent and 
giving other facilities, I think the titles would be taken up. 

4873. Has not this land increased in value ?---Yes; very much. 

4874. Is there a greater desire on the part of the natives to take land ?---Yes; I 
think they see the advantage of getting their own titles. They can perceive that those 
who hold private property are more prosperous. 

4875. Is another reason why they did not take up these grants earlier, because 
they did not quite understand the tenure ?--- Yes. 

4876. Do you think that the chiefs and headmen have also been a deterrent in this 
respect ?---I am sure of it. There was a case of that nature a short time ago, where 
application was made, through the inspector of one of the locations, that the natives 
wanted ground, and the Government were communicated with on the subject. In the 
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meantime, however, the headman so used his influence with the people, for he feared if 
their request was granted, his power would be greatly lessened, that he at last induced 
them to withdraw their application. 

4877. Do you think the influence of chiefs and headmen is becoming less ?---The 
influence of the chiefs is diminishing, but that of headmen has a tendency to increase. 

4878. For good or evil ?---Well, I should hardly like to say for good, and that is 
one reason I advocate so strongly that something should be done to give those ap- 
pointed over natives, proper jurisdiction, so that the people can have no complaint and 
say ‘ We bring our cases to you, but you cannot hear us, and you drive us to our chiefs.” 

4879. Where vou have these special magistrates, have you inspectors of native 
locations ?---Yes ; the inspectors of native locations have their areas within the areas of 
some of the special magistrates. 

4880. In the Keiskama Hoek is there any inspector ?---I don’t think so. 

4881. In the Tamacha district are there any inspectors ?---Yes ; Mr. Stewart and 
Mr. Stevenson. 

4882. If the special magistrates are invested with judicial authority, would you 
propose any change in respect to the law applying to inspectors of native locations ¢--- 
The Act gives them no jurisdiction, and merely gives them powers as to branding and 
registering and carrying out a few regulations. 

4883. Yes, but would you give them any judicial powers ?---I am strongly in 
favour of it, especially in a heavy district like this. I would give them power to deal 
with criminal cases under the Special Justice of the Peace Act, and the punishment im- 
posed could be limited to fines not exceeding £5 or imprisonment to 14 days. 

4884, And would you make all inspectors special justices of the peace P---Yes; I 
would also give them powers to deal with the civil cases, disputes about land, trespass, 
and so on. They could be more satisfactorily settled on the spot. I would not put 
the people to the trouble of going to the magistrate or special magistrate. 

4885, What is the population of the district °...The total population in the loca- 
tions in the district is 32,198, which figures I get from the returns of the various in- 
spectors. No. 1 district numbers 3,660, and there are 22 villages in it; No. 2 has 28 
villages and 10,089 people; No. 3 has 19 villages and a population of 8,574; No. 4 
district has 11 villages and a population of 6,400; No. ? has 10 villages and a popula- 
tion of 3,475; making a total of 32,198." | This is exclusive of Kama’s people, under 
Mr. Fielding, and Keiskama Hoek, under Mr. Simpson. 

4886. What is the population of Keiskama Hoek ?—About 8 or 10 thousand. 

4887. If you give these inspectors of native locations judicial powers, why should 
vou not have inspectors at Keiskama Hoek and Middle Drift, and give them judicial 
powers ?—I would do so. I think it would be best to give the inspectors of native 
locations throughout the district a judicial power in special cases, and increase the 
number, so as to give the people jurisdiction at Keiskama Hoek and Middle Drift, and 
in addition, have special magistrates. 

4888. What powers would you give inspectors where there are magistrates P— 
Powers under the Special Justice of the Peace Act, and powers under the Native Loca- 
tion Act. 

4889. And special magistrates, what power would they have P—To deal with all 
cases between natives, and to collect revenue. 

4890. And would you let these inspectors be under them ?—Yes, immediately 
under them, and report through them to the magistrate. 

4891. Would you have a special magistrate for the Tamacha resident here ?—I 
hardly see the necessity for it myself, though there may be sufficient and good reasons. 
I have not spoken to Mr. Dick about it, and he may have reasons. 

4892. The effect of this system would be that inspectors would be in the place of 
headmen, the special magistrates in the position of chiefs, and you, as resident magis- 
trate, would be a sort of great chief over the whole ?—Yes. 
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4848. Do the present special magistrates work fairly well ?—Very well. 

4849. Would you have interpreters to the courts of special magistrates ?—I think 
it would be better to get magistrates who understand the language better than interpreters. 

4850. In fact, you would give that court the power to deal with cases in the native 
language ?— Yes. 

4851. But would you not make it a court of record ?---Not exactly as in the way 
we look upon the magistrate’s court as a court of record. I would enter the case with 
the results. 

4852. Would you have an appeal from that court ?--- Yes. 

4853. But how, when the evidence is not taken, could this be done ?---In case of 
appeal that difficulty could be remedied by the magistrate taking down the statement 
and evidence upon which he has given his judgment. 

4854. But unless he takes down the evidence at once, it will be lost, as he can 
never know where there is an appeal until afterwards ?---I see a difficulty in that. 

4855. Would it be fair to allow a suitor, if he prove successful a second time, to pay 
the costs of the court below ?---I think not. 

4856. Would there be any costs in the court below ?---I don’t see that there would ; 
but whatever costs there may be I would have them dealt with in the magistrate’s 
court. 
4857. Would you attach to a special magistrate’s court a sheriff or messenger ?--- 
Yes; and paid by salary. 

4858. The present system is to have an wmsila ?---Yes; but I think it would be 
better to have an officer. 

4859. What other official would you appoint to that court ?---Nothing but a clerk. 

4860. Would you give that special magistrate any revenue or other duties ?---I 
think the revenue payable by the natives in his district or location might be easily col- 
lected by him. 

4861. Are they of great help to you in that way ’---Very much. 

4862. And you would also let them continue the collection of house duty ?--- Yes: 
but that is only within a certain time. I think it is ninety days after that it is handed 
over .to other collectors. 

4863. Would you perpetuate that system ?---I think so; except the hut-tax, which 
is paid to the special magistrate all the year round. 

4864. But this collection of arrear house duty, doesn’t it operate very harshly upon 
poor natives ?---It does. I have written to the Government strongly about it, and 
recommended that a large amount be written off our books outstanding since 1878. 
The Government, in one case, did authorize part of it to be written off ; and I suggested 
that, in regard to those in arrear since 1878, if they paid for 1880 and 1881, we should 
let them off 1878 and 1879. 

4865. Is that where titles have not been taken up, or what ?---Sometimes where 
they have, and sometimes where they have not ; both cases. 

4866. To what do you attribute this non-payment of arrears ?--- Well, drought I 
think is one of the great causes. 

4867. Are there many grants not taken up ’---Yes; about six hundred. 

4868. Do you think that if the Government were to follow the course you propose 
that more grants would be taken up ?---It would not affect the grants; what isin arrear 
is a property tax, the other is a question of quitrent. 

4869. But there are also grants which have not been taken up, you say ?--- Yes. 

4870. Why is that ?---In some cases the grantees have died, and in many cases 
the quitrent has accumulated, and there is an objection to pay the large amount of 
quitrent due on a piece of ground. 

4871. And does it not also arise from the fact that the grants were too small in 
the first instance, and men were obliged to go elsewhere to earn a livelihood, and have 
disappeared and forgotten their grants ?--- Yes. 

4872. How would you meet this difficulty ?---By writing off the quitrent and 
giving other facilities, I think the titles would be taken up. 

4873. Has not this land increased in value ?---Yes; very much. 

4874. Is there a greater desire on the part of the natives to take land ?---Yes; I 
think they see the advantage of getting their own titles. They can perceive that those 
who hold private property are more prosperous. 

4875. Is another reason why they did not take up these grants earlier, because 
they did not quite understand the tenure ?--- Yes. 

4876. Do you think that the chiefs and headmen have also been a deterrent in this 
respect ?---I am sure of it. ‘There wasa case of that nature a short time ago, where 
application was made, through the inspector of one of the locations, that the natives 
wanted ground, and the Government were communicated with on the subject. In the 
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meantime, however, the headman so used his influence with the people, for he feared if 
their request was granted, his power would be greatly lessened, that he at last induced 
them to withdraw their application. 

4877. Do you think the influence of chiefs and headmen is becoming less ?---The 
influence of the chiefs is diminishing, but that of headmen has a tendency to increase. 

4878. For good or evil ?---Well, I should hardly like to say for good, and that is 
one reason I advocate so strongly that something should be done to give those ap- 
pointed over natives, proper jurisdiction, so that the people can have no complaint and 
say “We bring our cases to you, but you cannot hear us, and you drive us to our chiefs.” 

4879. Where vou have these special magistrates, have you inspectors of native 
locations ?---Yes ; the inspectors of native locations have their areas within the areas of 
some of the special magistrates. 

4880. In the Keiskama Hoek is there any inspector ?---I don’t think so. 

4881. In the Tamacha district are there any inspectors ?---Yes ; Mr. Stewart and 
Mr. Stevenson. 

4882. If the special magistrates are invested with judicial authority, would you 
propose any change in respect to the law applying to inspectors of native locations ?--- 
The Act gives them no jurisdiction, and merely gives them powers as to branding and 
registering and carrying out a few regulations. 

4883. Yes, but would you give them any judicial powers ?---I am strongly in 
favour of it, especially in a heavy district like this. I would give them power to deal 
with criminal cases under the Special Justice of the Peace Act, and the punishment im- 
posed could be limited to fines not exceeding £5 or imprisonment to 14 days. 

4884, And would you make all inspectors special justices of the peace ?---Yes; I 
would also give them powers to deal with the civil cases, disputes about land, trespass, 
and soon. They could be more satisfactorily settled on the spot. I would not put 
the people to the trouble of going to the magistrate or special magistrate. 

4885, What is the population of the district +The total population in the loca- 
tions in the district is 32,198, which figures I get from the returns of the various in- 
spectors. No. 1 district numbers 3,660, and there are 22 villages in it; No. 2 has 28 
villages and 10,089 people; No. 3 has 19 villages and a population of 8,574; No. 4 
district has 11 villages and a population of 6,400; No. @ has 10 villages and a popula- 
tion of 3,475; making a total of 32,198.* This is exclusive of Kama’s people, under 
Mr. Fielding, and Keiskama Hoek, under Mr. Simpson. 

4886. What is the population of Keiskama Hoek ?—About 8 or 10 thousand. 

4887. If you give these inspectors of native locations judicial powers, why should 
you not have inspectors at Keiskama Hoek and Middle Drift, and give them judicial 
powers ?—I would do so. I think it would be best to give the inspectors of native 
locations throughout the district a judicial power in special cases, and increase the 
number, so as to give the people jurisdiction at Keiskama Hock and Middle Drift, and 
in addition, have special magistrates. 

4888. What powers would you give inspectors where there are magistrates P— 
Powers under the Special Justice of the Peace Act, and powers under the Native Loca- 
tion Act. 

4889. And special magistrates, what power would they have ?—To deal with all 
eases between natives, and to collect revenue. 

4890. And would you let these inspectors be under them ?—Yes, immediately 
under them, and report through them to the magistrate. 

4891. Would you have a special magistrate for the Tamacha resident here ?—I 
hardly see the necessity for it myself, though there may be sufficient and good reasons. 
I have not spoken to Mr. Dick about it, and he may have reasons. 

4892. The effect of this system would be that inspectors would be in the place of 
headmen, the special magistrates in the position of chiefs, and you, as resident magis- 
trate, would be a sort of great chief over the whole ?—Yes. 
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4893. Would you allow these magistrates to deal with ukulobola cases P— Yes. 

4894, And do you think there should be a code of native law framed for such 
cases ?>—Yes. 

4895. Would you recognize polygamy ?— It cannot be helped, because if we say 
we do not recognize polygamy we would simply drive them to their chiefs, and there 
must be some one to settle the disputes connected with ukulobola. | 

4896. Would you allow inspectors of natives to deal with these cases or special 
magistrates ?---Special magistrates. 

4897. What do you consider this ukulobola to be? Do you look upon it asa 
trust ?---I do not consider it as a mere buying and selling. 

4898. What obligation, if any, does it create on the part of the parent of the 
bride ?---If the woman comes back, in consequence of being ill-treated or deserted by 
her husband, the parent is bound to support her owing to the receipt of the tkasi. 

4899. And is not that family from which she came bound to receive her in con- 
sequence of the #haszi ?---Yes. 

4900. Is it not, so to speak, a system of poor law ?---It is. 

4901. And don’t you think that if the vices of the system are corrected it would 
operate as a poor law ?---It would. ; 

4902. What are the vices of this system of ukulobola ?---I can hardly say there 
are any vices, but, of course, there is a great temptation to steal on the part of persons 
who wish to obtain cattle for the purpose of getting a wife. 

4903. Is there a Kafir custom by which girls may be forced to marry whoever the 
parents likes ?---I don’t know what they do now, but I know when I was in Kafirland, 
they were often forced to marry. 

4904. Does not ukulobola practically lead to this: that a man forces his daughter 
to marry the person who pays the largest number of cattle ?---Not always, but it has a 
tendency that way. 

4905. How would you stop this forcing of girls to marry ?---The only way would 
be to have some prohibiting law. 

4906. Now, it has been proposed that we should require headmen to announce to 
the inspector or special magistrate all coming marriages, and that then the inspector 
shall send some one to attend at the ceremony, and there and then ask the girl whether 
she consents, and also the amount of ‘Aas? given, and he records these particulars in a 
book. Do you think that a good suggestion ?---Yes, very good, if you can get the 
people to understand it. 

4907. Don’t you think the system of inspectors may be made the means of doing 
so ?--- Yes. 

4908. Would the presence of a marriage officer create a feeling in the native mind 
that the Government was exercising some control, and that such feeling would be 
beneficial ?---I think so. 

4909. It has been proposed that the ukulobola should be limited to a certain 
amount, that usually given in ordinary marriages, do you think that would be well ?--- 
I do. 

4910. What do you think a fair limit ?---Kight to ten would be the extreme. 

4911. It has also been suggested, that not only should we register one marriage, 
but all marriages, even polygamous; would it be well to do so at once ?---Not at present, 
and as they progress in civilization, only one. 

4912. How would you announce our intention to limit it, after, of course, a certain 
time ?---I should tell the natives that we did not wish to interfere with their present 
customs and laws, but that we hope as they advance in civilization that those customs 
will die out, and more and more of our customs be adopted. ‘That we do not wish to 
abolish these customs of theirs by law, but trust rather to the people’s own advancement 
for their being allowed to die away. 

4913. You would not fix any specified date then ?---No. 

4914. Do you think such a law as now proposed would be acceptable to the natives, 
and that they would obey it ?---I think it would have a very great effect upon them. 

4915. Would you impose a penalty on a headman who knew a marriage was 
to take place and yet neglect to report it ?---I would, and I think the natives would 
obey the law. 

4916. Would you pay the headmen ?--- Yes. 

4917. What duties have headmen now ?--- Where there are inspectors in a location 
the duties are almost similar to those of a police sergeant towards an inspector. He 
has to obey his orders, carry out his instructions, and anything wrong in his location he 
has to report to the inspector. 

4918. Would you make him the officer to carry out the orders of the inspector in 
his petty court ?--- Yes. 
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4919. And you think by this means you would have a better contro) over the 
natives than now ?---I think so. 
4920. Has there been any recent correspondence between you and the Govern- 


in reference to special magistrates ?---Yes, and I produce my letter of the 21st July, 
1881. 


Office of the Secretary for Native Affairs, 
Cape Town, 14th July, 1881. 

Sir,— With reference to your letter, dated 11th May last, forwarding a report from Mr. 
Inspector Stevenson, detailing particulars of cases settled by him during the quarter ended 
3lst March, 1881, I am directed to request that you will be good enough to inform Mr. 
Stevenson, that he has no authority by law, as Inspector of Native Locations, to settle or ad- 
judicate any cases, and that he has been acting illegally in seen | the cases referred 
to in his letter. The Inspector should stand aloof from the position of deciding or enter- 
taining any case whatever, except by mutual request of the parties, but even this should not 
be encouraged. 

I enclose an extract from a letter addressed by me to the Civil Commissioner, Peddie, 
on a similar subject, which should be accepted as the position of the inspector in such mat- 
ters. Having no legal status, his action has clearly been illegal and unauthorized. 

I am to request you will be good enough also to instruct the other inspectors in your 
division in terms of this letter. 

I have the honour to be, 
Sir, 
Your obedient Servant, 
(Signed) J. ROSE INNES, 
Under Secretary for Native Affairs. 
The Civil Commissioner, 


King William’s Town. 


Extract from letter of the Under Secretary for Native Affairs to Civil Commissioner, 
Peddie, No. 1 | 175, dated 11th February, 1881. 

‘‘ You will also intimate to each inspector that he is not to entertain any cases which 
may involve his giving a decision, which he cannot legally enforce. If parties to an issue 
are willing to accept his services to settle disputes, he may enter upon them, but such a 
course as this even should not be encouraged. , : ° 


(True extract. ) : 
(Signed) P. pe SMIDT, 
Native Affairs Office. 


Civil Commissioner’s Office, 
King William’s Town, 21st July, 1881. 

Str,—I have the honour to acknowledge receipt of your letter, No. 1 | 666 of the 
14th instant, and to state that I have written to the Inspectors of Native Locations, in this 
division, in terms of said letter, and have informed them that they have no authority by law 
to settle or adjudicate any cases, and that they are not to entertain any cases which may in- 
volve them giving a decision which they cannot legally enforce. 

While on this subject, I beg urgently to recommend that the Government should look 
into the matter of giving the Inspectors of Native Locations some jurisdiction to entertain 
and adjudicate upon certain native cases, and to take the necessary steps for giving them 
such jurisdiction. Natives look upon an official placed over them as useless, unless he has 
power to punish, and on the spot to hear, and decide their disputes; and in a district like 
this, with a very large native population, they require men appointed over them who will be 
more easily accessible to them than the resident magistrate of the district, who is also civil com- 
missioner ; men who will at once be able to punish petty offences and to listen to their dis- 
putes, and decide between suitors without having to go to the expense and through the 
nocessary forms of the resident magistrate’s court. Our object has been to take the power 
out of the hands of their chiefs, and, unless we adopt the course I have suggested, they will 
not only be dissatisfied, but will go to a headman (if there be no chief) with their disputes, 
who will thus ae power and influence among them which we should not allow to fall into 
his hands; and thus the power and influence of such headman, or chief, will generally grow 
into a future inconvenient difficulty. 

The powers and jurisdiction also of special magistrate should be properly defined, and 
I trust that this subject also will meet with the serious consideration of the Government. 

I have the honour to be, 
Sir, 
Your ove lient Servant, 
(Signed) W. B. CHALMERS, 
Civil Commissioner and Resident Magistrate. 
The Honble. the Secretary for Native Affairs, 
Cape Town. 
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Office of the Secretary for Native Affairs, 
Cape Town, 12th August, 1881. 

Sir,---In acknowledging the receipt of your letter, No. 2 | 277 of the 29th ultimo, en- 
closing an extract from a letter from Inspector Stevenson, on the subject of the settlement 
of petty cases among the natives, I am directed to inform you that, as judicial functions can 
only be exercised by those invested by law with the proper authority, and as no such power 
18 : ipaees to Inspectors of Native Locations, any decisions these officers may give are illegal 
and cannot be enforced. 

Regarding the inconvenience alluded to by Mr. Stevenson, he should be informed that 
such a plea cannot reasonably be urged in support of any a course of action. 

In conclusion, I have to refer you to my communication, No. 1 | 732, of the 2nd instant, 
intimating that certain matters connected with the laws of native locations will be considered 
when thereport of the Commission, now about to sit on Native Laws and Customs, shall have 


been received. 
I have the honour to be, 


Ir, 
Your obedient Servant, 
(Signed) J. ROSE INNES, 
Under Secretary for Native Affairs. 
Civil Commissioner, King William’s Town. 


4921. In regard to the pass law, have you any suggestion to make ?---Yes, I think 
it might be amended in the terms of the following letter I wrote to Government, in re- 
gard to tho working of ast law :--- 

Copy of letter from Civil Commissioner, King William’s Town, to Under Secretary for 
Native Affairs, Cape Town. 

12th July, 1881, 

Str,—I have the honour to acknowledge the receipt of your letter, No. 1 | 606 of the 
28th ult., and in reply beg to state :— 

1. The 9th section of the Pass Act, No. 22, of 1867, which provides for the protection 
from its operations of Fingoes holding certificates of citizenship, has not been respected on 
the frontier during the last four years; and thisis one of the sure grievances which the 
Fingoes have against us. The war with the Gcalekas, and the Gaika rebellion made i: 
necessary on the part of the officers of Government to use extraordinary measures to preven. 
natives from roaming about the frontier districts. Certificates of citizenship were, I believ«. 
in numerous instances found on the bodies of insurgents, killed in battle; and consequent! ; 
every native, whether Kafir or Fingo, was obliged to take out a special pass if he wished 1) 
travel from one place to another. I am informed also that most of the tickets of citizenship 
formerly issued, have been lost, taken from their possession, or destroyed as useless [ 
would, therefore, strongly recommend that circulars be issued by the Government to magis- 
trates, special magistrates, inspectors of native locations, chief constables, field-cornets, an.] 
police officers, directing them to respect the provisions of the 9th section of the said Pass 
Act, in reference to Fingoes who are in possession of tickets of citizenship. 

2. I should be failing in my duty to the Government were I to conceal the fact that 
there is a very bitter feeling on the part of both Kafirs and Fingoes against the Goveri- 
ment. There is now a warm sympathy between them, which never before existed. Ther 
state openly that they have been harshly treated ; and the Fingoes and loyal Kafirs say tliat 
for their loyality they have simply been punished, and made the laughing-stock of those who 
have fought and rebelled against a Government to which they themselves remained loyal, 
and that their attachment to the Government is now a thing of the past. ‘This feeling is at 
present dormant, owing to the hope entertained by them that they will receive milder treat- 
ment from the Government now in power ; and they are anxiously looking forward to some 
change. And I have no doubt that a judicious issue of certificates of citizenship, and 
greater facilities afforded to Kafirs for obtaining passes, would have the effect of reducing 
the intense feeling to which I have alluded. I would, however, not recommend that such 
certificates be issued only to Fingoes simply because they are Fingoes, as the fact of a man 
being a Fingo is now no longer a guarantee that he is more loyal than a Kafir. If certiti- 
cates of citizenship were issued to all such native land-holders, owners of wagons, schovl- 
masters, and other persons, whether Kafir or Fingo, who produced evidence of good character. 
and that they were making a livelihood in an honest and respectable manner, I am sure i! 
would have a very good effect, and would be one of the means of smoothing down the very 
discontented and bitter feeling which they now have against us, and would help to win 
back their respect, confidence, and affection towards the Government. 

8. And after having thus relieved the better class of the native population from the 
operations of the Pass Act, I would recommend that greater facilities be afforded to those 
who are obliged to have special passes when they wish to travel for obtaining such passes: 
and for that purpose I would strongly recommend that all inspectors of native locations, and 
all missionaries and field-cornets be authorized to grant such passes. With regard to these 
natives, I would have the Pass Act strictly enforced, and I do not think that women should 
be exempted from its operation, While every facility is thus afforded them for obtaining 
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them, they could have no possible excuse for travelling without passes, and the frontier 


districts shuuld be well patrolled by police to apprehend those who travel without passes, seeing 


that with the facilities afforded them they can have no reason (except an evil one) for travel- 
ling without. No objection, I think, can be made tu the form of the pass specified in the 
Schedule to the Pass Act. | 

In conclusion, I am glad that the Government has taken the matter up. We have lost 
the confidence of both Kafirs and Fingoes. They have at present no faith in our honesty, 
truth, or justice; and they openly state that they have been driven to this by our harsh 
treatment of them. With such a large native population as we have on the frontier, and 
on whom we so much depend, it is much to be regretted that such a feeling exists; and I 


feel sure that the Government will consider it its imperative duty to do all in its power to 


remove such a feeling, and so treat our native population as to win their affection, respect, 
and confidence, raise them in the scale of civilization, and cause them to become good, loyal, 
and contented citizens. And looking into and amending the Pass law, and relieving those, 
who I think should be relieved from its operation, would be one indication, to our native 
population, that the Government wishes to treat them fairly and justly, and would help to 
win back their confidence and loyalty. 
(Signed) W. B. CHALMERS, 
Civil Commissioner and Resident Magistrate. 


4922. Have you any suggestion to offer besides those contained in your letter ?--- 
No, I thought over the subject, and those are the conclusions I came to. 

4923. Do you condemn the pass law ?---I do not condemn it, but I think a great 
many persons could be exempted from the pass laws; for instance, teachers and landed 
proprietors. They might hold a certificate of citizenship, whether Fingo 
or Kafir, which would enable them to travel about, and they could always 
have it with them. In regard to those who are too mnsky to obtain passes, I would 
render the facilities for obtaining them very eat, and recommend 
that these location inspectors, where they exist, and where they do not, the field- 
cornets and missionaries should have the power of granting passes, subject to restrictions 
which could be framed by Government, such as sariding monthly returns to the 
magistrates. : 

4924. Is the great detention at the “ina paca courts now necessary to enable 
natives wanting passes to obtain them ?—Not in regard to this court, but at other 
courts natives have been detained a long time in consequence of the magistrate bemg 
engaged on the bench or other business. I think the work should be done by the 
inspectors, who would better be able to attend to it, and as I gave such facilities for 
obtaining passes, I would enforce strict discipline. 

4925. But if you have good vagrancy laws, is there any necessity for passes at 
all —TI think so, because a man may be travelling over a farm, and because he does 
not possess a pass he could be taken up as a vagrant and punished. A pass would stop 
Iuany @ man being taken up as a v t when otherwise he would be so considered. 

4926. Then you would not abolish the vagrancy law ?—No. 

4927. Have you formed any opinion as to the land question P—No. 

4928. You know what the land tenure is amongst the natives. Are there many 
cases of individual tenure of land in this district P— A great many, some of purchase 
some of lease, and some of original grants. ; 

4°°). Now of those original grants, are there many which have not been taken up 
by natives ?—I produce a list from which I perceive there are 60( of them selected 
from nine different localities in the district. In regard to the land question generally, 
in this district it is in a very complicated state indeed, not only in regard to Europeans, 
but also the natives. I have drawn up a memorandum in reference to the state of 
land matters in this division, to be submitted to the Government. 

4930. What are the principle reasons the land has not been taken up ?—In some 
instances the original grantees have died, and in others the quitrent has accumulated, 
and they do not like to pay the amount of quitrent owing. 

i Do not similar remarks apply to the grants of Europeans also P—Not 
exactly. 

4932. Any other reasons ?—Well, when the titles were sent up there were no 
means of letting the natives know that the titles were ready for them in the office. To 
meer publish the information in the Gazette, or local papers, would not have been 
enough. 

4933. Have you better means now of communication with the natives ?—Yes, 
better in every respect. 

4934, Speaking generally, to what do you attribute the non-taking up of these 
titles and the non-payment of house duty ?—To a determination or unwillingness on 
the part of the natives not to recognize individual title. 

4935. Is there now eagerness on the part of natives to obtain individual title P-.- 
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Yes, in regard to these titles lying here, in some instances the sons of original grantees 
have made application to me. 

4936. How do you propose to meet the cases of not taking up titles in arrear P—I 
would wipe off the quitrent due to the date the title is taken, on condition that they 
pay quitrent in future, either by the original grantees or, in case of death, by their 

ouses 


4937. And do you think that all, with few exceptions, would be taken up ?—I 
think so, and I would sell the remainder. 

4938. Is there any land in this district held by grant toa tmbe?—Yes, Kama’s. 

4939. How would you deal with that ?—It would depend upon the terms of the 


ant. 

‘a 4940. If the terms of the grant did not interfere with it, would you give individual 
title to each native living on it ?—Yes, with the condition that he could not sell without 
the consent of the Government, and I would insist on its occupation. 

4941. Suppose the man becomes insolvent ?—Then I would sell it to natives in the 
location. 
© 4942. How would you deal with the chief; would you give him and his councillors 
ht farms ?—Yes, I think chiefs like Kama, for instance, should be liberally dealt 
wi 


4943. Are there cases in this district where natives hold land on the general 
tenure without title from the Government ?—I dare say there are, but I would try and 
have individual tenure. 

4944. Don’t you think there is an intermediate stage between the native system of 
tenure and that of the tenure you suggest ?—-No, I would leave them in possession of 
their general holdings, and not disturb them until they ask for individual tenure, and 
theh give them title, but in no way force it upon them. 

4945. In cases where one individual occupies certain ground, would you reserve 
to yourself the right of disturbing him ?— Yes. 

4946. Are not native holdings scattered about the country and not in villages ?— 


es. 

4947. Is that good or bad ?—Very bad. They are not so accessible as in villages, 
and there is not sufficient supervision over them. 

4948. How would you deal with these cases?—I would not pack a village too 
closely. I carried out a system of forming them into villages in the Transkeian 
territory in 1862. There was a large population scattered all over the country, I 
explained the matter to them, and without difficulty formed the whole native population 
into villages, both Fingoes and Kafirs, some two hundred, others three or four hundred 
nuts, but I did not pack them together, and left them plenty of room. 

4949. How much land as commonage ?—In the Transkei almost unlimited com- 
monage is to be had. 

4950. Here, how much would you give them ?—It would depend upon the popula- 
tion and stock of each village. I would have the village consist of about two hundred, 
not more. 

4951. How much commonage would you give them ?—About ten thousand 


-ACTeS. 


4952. And you would have this farm marked off and measured, and given to them ? 
---I would. 

4953. Under whom would you have this village placed ?—Under a headman. 

4954. How many of these farms would you place under an inspector ?—I think 
four or five quite sufficient. 

4955. Would you have some municipal form of self-government for the four or 
five collected together ?—Yes, I would have municipal regulations. 

4956. And let them have a voice in the matter ?—Yes, certainly. 

4957. How would you let them have that voice ?—Let every householder have a 
voice in the matter, and elect men annually to see these regulations carried out or to 
frame others which would become law. 

4958. In fact the Village Management Act lately passed would do very well P— 
It might. 

7059. Are there any land disputes among the natives in regard to land as to what 
their rights are P—TI cannot say; there have been no cases excepting this one of Kama’s. 

4960. Do you think Kama’s matter can be better settled by the Government or by 
common law f—By the Government. 

4961. At present would you propose any land court to deal with cases, or vest in 
any court power to deal with cases in which natives are concerned ?—I think it would 
be highly necessary. 

4962. Well, what would you propose ?—I think a board might be framed either 
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by the special magistrates alone, or special magistrate with the rest of the magistrates 
of the district, to enquire into and decide upon such disputes. The thing in a case of 
that kind is to make it as simple and accessible to natives as possible. 

4963. And should that decision be final or subject to review by the Government or 
any other court ?—I should say subject to the approval of Government. 

4964. Would you allow a cowt to review these cases ?—I think there would be no 
harm in it at all. 


Cathcart, 10th October, 1881. 
PRESENT : 
W.E. Sranrorp, Esq. | E. 8. Rotianp, Esq. 
William Rafferty Donald Fynn examined. 


4965. Mr. Stanford.| You are at present a farmer residing in the district P—I 
am ; but previously I was in the Government service, having received my first appoint- 
ment in March, 1852, from Sir Harry Smith, to act as guide and interpreter to several 
divisions in the field. After the close of the war of 182, I was appointed by Sir George 
Grey as clerk and interpreter to Major Gawler, Special Magistrate of the Dhlambe’s, 
and afterwards to the late Sir George Pomeroy-Colley. I then went to the Transkei, 
where I remained as clerk and interpreter until 1865, when I was appointed resident 
with the Gealeka chief, Kreli. I left Kreh in 1872, for Tembuland, as agent, and there 
T remained until 1875. JI then went to Bomvanaland, where I stayed until the close of 
the war 1878, when I retired on a pension after twenty-seven years’ service. 

4966. When did you first become acquainted with Kreli ?—I was acquainted with 
him and his people from my childhood. I wasa year old when I went to Kreli’s 
country with my father, who was resident with the Gcalekas. 

4967. Where were they living at the time —Kreli was living at Jujura, in what is 
now Gealekaland.- Some time in 1840 he drove Mapasi out of the country about the head 
of Indwe to Hoitia, and there he resided until the cattle-killing in 1857. 

4968. Was the cattle-killing, in your opinion, an attempt by the chiefs to combine 
the natives against the colony ?— Yes, i captured Nongguaisi, the prophetess, in 1858 in 
Bomvanaland, she being, at that time, fifteen or sixteen years of age. There was, 
however, little information to be obtained from her, and I determined to arrest Noxosi, 
the Umpongo prophetess, which I did, she remaining with me for a week. At the end of 
that time she informed me that Umkwitshi, a councillor of Umhala’s, had been sent to 
her with a shilling, and gave her instruction how to act. There was to be a clapping of 
hands and singing at a certain pond, and that Umkwitshi would continue to supply 
her with all the necessary information; that she was not to be nervous, and that it 
would be made known to all the chiefs that she would talk at this particular pond. She 
was to stand close to the pond and say that corn and cattle would rise, and that all who 
were anxious to see the rising people should come. She took. several messages from the 
assembly to the rising people, replies to which were given her by Umkwitshi who, as 
had been arranged, was concealed on the river bank, and who was in the habit of 
coming to her at daylight every morning to instruct her how to proceed. She was 
asked what sort of men Hintsa, Pato, Cungwa, and Kunta were. They having been 
described to her by the councillor Umkwitsin, she went to the pond, and repeated the 
information she had received. She was next asked to tell the people something about 
the cattle and corn that were to rise. The man Umkwitshi, from his concealment, bawled out 
in imitation of a cow, and threw a basket of corn intermixed with chaff into the water, and 
she was instructed to tell the people to go down and see the corn drift over the rocks 
in the river, and they all did so. They returned satisfied that corn was rising, and that 
they had heard cattle bellowing. ‘The next day their chief and some of his people came. 
Unkwitshi was not there, having gone to King William’s Town. She hardly knew 
how to act, but at last she struck a match and fire the grass along the edge of the 
river bank, and told the assembly that the rising people were angry; the grass con- 
tinued to burn and the people dispersed in alarm. I afterwards arrested Umkwitshi, and 
told him that I had heard all about the “ shilling story,” and that he was at the bottem 
of it, and that he had better tell me all about it. The perspiration poured off his face 
as he repeated the substance of the matter told me by the girl, with the exception that 
he had been sent by Umhala with the message to the girl, who had been selected 
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because she was the daughter of Umbhala’s doctor. Ile had asked Umhala what the 
object was, and that he had replied that Sixixa had been to him with a public message, 
which had been delivered in the presence of his sons and councillors, but that he after- 
wards had a private messege from Kreli to this effect :—‘* Umhala, what I tell you 
keep strictly private ; it is not to be known to anybody. but yourself, Pato, Maqoma, and 
Kasana. But Sandili ani Toisi, are to know nothing about the matter. The 
object of raising the prophetess is thie: we find that we cannot fight the white man 
for this reason, that one-half of the people run away with their cattle, and 
the other half, after one day’s fighting, go to see where the other half has'gone to. For 
that reason it is necessary for us to keep our people in the dark, mislead them by means 
of the prophecies. On the eighth day let the prophetess say that the animals and corn 
will not rise because the white men are in the way, and that they must be swept away, 
in fact nothing will happen until a clean sweep is made of them all, and that they must 
at once strike the blow. Our people will then be starving, having killed their cattle, 
and this will bring every man in the field. They will be obliged to fight, and by that 
means we will be able to attain our object.” Umbhala was afterwards arrested, and ] 
interpreted at his trial. He was tried by a board of six magistrates, the Honourable 
Barrington being president. John Ayliff and Colonel Gawler being amongst the 
number, I acting as interpreter. The evidence given against Umhala was to the same 
effect as what T have just stated, and I therefore consider that the scheme of the cattle- 
killing in 1857, was devised by the chief, with the object of effectually conquering the 
white people. I have since teld this to Kreli, who has, however, denied it, saying that 
the blame was with the prophetess, who ‘had misled them. 

4969. In what year was Kreli allowed to re-occupy the country he held up to 
1878 ae think it was in 1864. I know I was shortly afterwards appointed as resident 
with him. 

4970. As British Resident, what powers did you exercise there ?---] had no power 
whatever to exercise, beyond what Kreli gave me. In a case of theft I used to proceed 
in this way: Supposing a farmer came to me and complained that he had just had ten 
head of cattle stolen, and they had been traced. JI would take down his statement, 
hear all he had to say, and then send to Kreli, and tell him what had been 
stated, asking him to go into the case. Kreli would then send back the case for me to 
settle, with councillors to support me. The matter would thus be in my hand and I 
decided ; but I had no power beyond being his adviser. 

4971. Then to all intents and purposes Kreli was an independent chief ?--- Yes. 

4972, Was his system of government a good one?---Yes, very good; and it was 
his own idea of controlling his people. Of course, there were a number of bad things 
mixed up with it. 

4973. Was he much influenced in giving his decisions in cases, by the opinion of 
the councillors P---No Kafir chief ever had a greater power than he had. He had 
simply to say, go and do this, and it was done. 

4974. Bat I mean in the trial of ordinary civil cases between people of his tribe, 
was he much influenced by the opinion of his councillors ?---No ; if it was an important 
case it was brought to him by the councillors, and if the case was not quite clear he 


would send for the people, and the case would be gone into in their presence, and before 


himself and councillors, though he would not always take the trouble to do so. 
4975. In ordinary cases the councillors inquired into them and gave their report to 


him P--- Yes. 
4976. And he gave his judgment on the report of his councillors ?---Sometimes he 


would, and sometimes he would leave it for his councillors. 


4977. Was it usual for the councillors to decide a case if sent by him without again 
referring to their chief?---Yes; a frivolous panies case would be settled by the 
councillors and afterwards be reported to him. e would then express his approval or 


' otherwise, and if so, have it reversed. 


4978. Did the chiefs of clans, under Kreli, exercise much authority ?---Only chiefs 
like Ngubo and Mapassa, and similar men could inquire into cases, and then they would 
sometimes refer to him for a decision. 

4979. Did Kreli at any time use his power so far as to abolish any existing law? 
---No; the laws had been created by his forefathers. He never made a law himself or 
even added anything which was beneficial to those laws. He did his best to force 
Sandili and others to keep to these laws. 

4980. We have heard that Kreli made this alteration of the old custom. That 
where a woman left her husband and returned to her people, he did not allow the cattle 
to be reclaimed by the husband in any case ?---Only chiefs would do so, not common 
people. Every chief would act in that way. For instance, I marry Kreli’s daughter, 
who, after living with me for a couple of years, for some cause or other goes back to 
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her family, there she remains, leaving me with two or three children. I could not 
recover the cattle. Nearly all Kreli’s sisters are back, and their husbands cannot re- 
cover the cattle. 

4981. Does this law apply to chiefs in Gcalekaland only ?---No; the law regarding 
tee daughters of chiefs is general amongst all Kafir tribes, but was not introduced by 

eli. 

4982. Then you consider that Kreli was bound by traditional laws and customs 
in administering justice to his people?—Yes. Very frequently he was reminded by 
old councillors that he was not keeping to the strict letter of what was his father’s law. 

4983. Are you aware of any case in which Kreli’s councillors differed in opinion 
from him ?—There was the case of Kreli’s daughter married to Gangelizwe, where 
many of the councillors advised the chief to settle the matter quietly, saying that after 
all the man was but his son-in-law, the son of a madman, and a madman him- 
self. That although high in rank he was not so very high. That every chief had 
some failing, and that the family of Umtirara was no exception. Other councillors 
maintained that Gangelizwe was a disgrace to himself and people, and had not only 
disgraced himself by thrashing his wife, but had used most insulting words to a chief 
of the same rank, and they thought there was sufficient cause for war. It occasionally 
happens that meetings will last for a week between chiefs and councillors when the 
matter is important. It is proper for the councillors to be present at the discussion of 
all questions of weight and to give advice in a free way. One thing I might mention, 
Moki was Kreli’s chiet councillor and, indeed, the best adviser he ever had, but the 
rest being jealous of him he was “smelt out,” and had to fly to the Idutywa reserve, 
where he still remains. 

4984. How was this case of “smelling out” brought against him P---In a moat 
simple way. I heard privately from a man that Maki was “smelt out,” and I sent a 
messenger to say to Maki, “ Clear away the very first dark night, and run straight to 
my house. Don’t make it known to any of your people, not even to your sons, but tell 
one of your sons to drive the cattle out and make for the Idutywa.” He did this, and 
immediately he arrived I sent him on with a policeman to the Idutywa. The following 
day Kreli came to me and said, “‘I hear my councillor has gone, and that you are at the 
bottom of it, what power have you to move my councillor out of this country?” I said, 
‘“ Kreli, you have come here alone, when you come here with your councillors then it 
will be fair for me to explain why. Go back.” Away he went and returned with 
seven or eight hundred people and repeated the question. I then told him that if he 
wished to be disgraced that day before his people I would do it, and said “ Take my 
advice, Kreli, just let this matter alone. It is disgraceful. Do you remember on a 
certain day asking for a blanket?” “Yes,” he said, “I do.” ‘And who did you 
give that blanket to?” I said. ‘‘ What has that got to do with the case?” he replied. 
“You answer my question, Ireli,”’ I said. He wouldn’t do that, so I went on to say, 
“Now, Kreli, you gave that blanket to a doctor, and the messenger you sent to the 
doctor brought this reply, ‘I have already given my opinion.’ He asked where you got 
this blanket from and was told through Fynn. said, you ask me where Maki is, now 
you tell me where the messenger to the doctor is, answer me that.’’ He replied, “ You 
tell me as you seem to know all about it.” I said, “He has gone with Maki. He also 
is the son of a great councillor, and it is a very strange thing that you do not question 
me about him as well as Maki.” He got up, and was laughed at by several of his 
counoillors. 

4985. Who had instigated the “smelling out”’ of Maki?---The other councillors 
who were jealous of him. I believe the complaint made against him was that he had 
gone into the kraal on a certain night and thrashed a particular ox, with a switch, and 
this was, in the doctor’s opinion, an attempt to bewitch. 

4986. In these charges of witchcraft does the accused get a fair trial in open day, 
or no trial at all ?---No trial at all. The opinion is given by the doctor, and the man 
charged is not allowed to ask a single question. He is seized and beaten or burnt to 
death, or made away with. Ifthe man is of some influence he is reported to the chief 
before the sentence is carried out, but if a common man, the deed is done, and then re- 
ported to the chief. In what manner are they burnt to death ?---Old Bamela, the chief 
councillor, was pegged down and hot stones placed upon him. His life was taken be- 
Sort Kreli’s son Fynn died. I believe that is the general way they burn a man to 
death. 

4987. Were these practices connected with witchcraft common among the Gcalekas 
up to the time vou left them ?---They were; but I can recollect few instances in which 
cattle were seize, and I have not known of a man being put to death for some time. 

4988. In regard to the government of the natives in the Dependencies, do you 
consider that t!ey should be governed by a system based on Kafir or colonial law ?---J 
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think on Kafir law. They would understand it better, and there are a great many 
Kafir laws which are very good. 

4989. Will you mention some of these laws ?---There is the spoor law. 

; 4990. Do you consider the spoor law a great protection to frontier farmers ?— 
do. 

4991. Is it not an unfair law which makes people responsible for a theft of which 
they have no knowledge ?—It would appear to be so in our way of thinking. It makes 
them however all the more careful. They become, as it were, all detectives and look 
after their cattle closely. 

4992. Were Europeans resident in Kreli’s country, when he was independent, 
responsible for spoors’—No; Kreli said that white people were not those who stole 
cattle and their houses were not those to which they could bring cattle. 

4993. Do you think it would be just to maintain the spoor law and exempt Euro- 
aera from its application ?---I don’t think I should exempt them, because more than 

alf the traders in Kafirland are very low characters, and, comparatively speaking, there 
are very few respectable traders, and these low characters would like to benefit by such 
a law in every way. They try to have the benefits of the Kafir law, but on the other 
hand they will never allow the Kafir law to work against them. 

4994, Would you apply a code of law, based upon Kafir law, to the natives resident 
in the colony ?---No, I should say, let colonial law be applied to them. 

4995, Would you make any reservation in regard to certain customs of theirs 
which are not met by our laws, for instance ukulobola?—I would look upon ukulobola 
as simply a matter of contract, and treat it as such. 

4996. Then you would follow the native customs in this respect ?— Yes. 

4997. You would have colonial law recognize Kafir customs as far as they apply 
to marriage P—Yes. 

4998. But would you allow their customs to be recognized in regard to poly- 
gamous marriages ?—Certainly not; I should recognize only one wife in the 
colony. 

4999. What would you do in disputes arising in regard to transactions from uku- 
lobola in second and third marriages, contracted by natives according to native law ?— 
I think that if the matter could not be settled privately amongst themselves, it should 
not be entertained by the magistrate, and by that means no case could come into 


court. 
5000. Would not this lead to Kafir fathers marrying their daughters over and over 
again P—It would, perhaps, for atime, but when it was found they could gain nothing, 
it would wear itself out. 

5001. Would this conduce, in your opinion, to put down polygamy in the colony ? 
— Yes, for if the others were not recognized by law, a father would say to a man, who 
asked for his daughter, ‘You are already married.”’ 

5002. What would be the effect of such a course on the native mind ?—The effect 
would depend upon how the matter was put to them. If they were told that the 
Government intended only to recognize one wife and that all other wives would be 
married at their own risk, then I think the effect would be mischievous, especially if 
they knew their cases would not be entertained by the magistrates. 

5003. Do you think the present time an opportune one to introduce any changes 
of this nature among the natives P—No, not at all, not until a period of peace has in- 
tervened. 

5004. In what way would you communicate any laws which may be made to the 
natives so that they should comprehend them in a true light ?—I am of opinion that 
the Secretary for Native Affairs ought to go into a district, and that he should pointout 
to the people anything which was to be made actionable, and that it would be punished 
by fine or imprisonment. The law should be fully explained by him. This has never 
yet been done properly. 

5005. Do you think that some officer should be appointed to visit the various 
districts and properly explain any change in the laws P—Yes, and he should be a man 
who thoroughly understands the nature of the people with whom he has to deal. All 
olans are not alike, indeed there exists some marked difference in each. In explaining 
any law to them he should be so able to represent it that to them it would appear, 
if possible, not a new law, but rather an improvement on their existing custom. 

5006. Would this be better than explaining the law through their magistrates ’— 
There are very few magistrates in whom the natives have confidence. There are, of 
course, exceptions, men who are beloved by the natives, and who rule the people by 
their own personal influence, and the value of such men cannot be too highly estimated. 
But there are others, who, perhaps, following mistaken views, afford but a sorry medium 
between the Government and the natives. 
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5007. Then personal influence has much to do with the good governing of a 
district -—It has, in fact everything. 

8008. Do you think that a code of laws drawn up, and placed in the hands of 
magistrates, and one which the natives themselves could understand, would be a very 
“sises check upon magistrates as well as an assistance to them ?—Decidedly it would. 

‘rom experience I learned that as long as things went straight, you could use almost 
any law, but that immediately they went crooked, it was useless to ask Government for 
instructions how to act. I never had any such assistance. After the trouble was over 
it was simply approving what I had done. 

5009. What principles did you generally follow in adjudicating cases brought 
before you ?—The principles of common sense. I had no law and had to go on the 
merits of the case. I took a common sense view of it on the basis of Kafir law. 

5010. And did you find that sufficient >— Yes. 

011. Did you have native councillors to assist youP—No, not in Tembuland. 
Sometimes I had one or two headmen who had come there as listeners, or to give me any 
information I might happen to want; but they did not decide the case. 

5012. Did you allow these men to express their opinion before you gave judg- 
ment ?—All would depend upon the nature of the case. Sometimes, for instance, if I 
had invited some of Stockwe’s people I would try and obtain their opinion before I 
gave my judgment; though, as a rule, this was unnecessary. 

9013. Do you think it would be useful for the magistrates in the Dependencies to 
have intelligent natives present at the hearing of cases and state their opinion ?—Yes, I 
think so, and I should hike to mention my reasons. Captain Blyth frequently adopted 
this plan in Fingoland, and I observed that it pleased and gratified the headmen, at 
the same time, bringing them well under the control of the magistrate. They were 
always about the office and they got hold of more reliable information than those who 
kept away. They did not accept statements upon mere hearsay, but would go and find 
out and hear for themselves. It did good, for it seemed to give, even those tried, con- 
fidence in the magistrate, for they knew it was not he alone who settled these cases, but 
that their own headmen were there to assist. Besides this, I think it gives a magi- 
strate a good opportunity of saying, should anything by chance go wrong, “ Your 
headmen here heard the case and it was explained, and if there was any fault we are all 
to blame, headmen and all.”’ 

5014. Would you have these headmen selected by the magistrate, or by the peo- 
ple ?—The magistrate might select one and the chief the other. If the selection rested 
wholly with the chief it would not work so well, for should he be suspicious he would 
probably select the very worst characters in the place. For this reason he should be 
check-mated by being permitted to select only one councillor and the magistrate the 
other. 

59015. And where there are no chiefs should the headmen be selected by the magi- 
strate or people?—I think it would be best for the magistrate to call in the 
people. 

5016. Do you consider the system among natives of collective responsibility is a 
good one P—Yes, it keeps the whole family in check, and none have greater power over 
their families than chiefs and headmen. 

5017. You would hold them responsible ?—Yes. 

5018. Do you think such customs as -?nfonjane and circumcision should be treated 
as criminal offences ?—No, I think they should be allowed as long as done privately, 
and they are regarded by the tribe as being of great importance. The one custom is 
introducing the girl and the other the youth into society, and without these two forms 
have been respectively gone through, the boy and girl are looked upon as nobodies, and 
until the rite is gone through they would not be happy. If prevented it would make 
them miserable and dissatisfied with themselves, and the Government also. 

5019. Mr. Rolland.| In regard to their customs, which are generally considered 
immoral, such as the dances, would you legislate against them in the colony P—No. 
Here, for instance, in the dances of the wndudo, the marriage dance, also the dance they 
call the intholambe, which is simply a collection of women dancing and clapping their 
hands, and a man in the middle. They form good amusement to them, and there is no 
great harm. The only wrong in the wndudo is that they are naked and wear the oribe 
skin behind. The zrtonjane dance is the one I think should be conducted in private, as 
they invite a lot of loose girls and women to be present, and great immorality sometimes 
takes place. 

5020. What provision would you make for suppressing it in public ?—They should 
be obliged to remain in the hut until such time, as the father of the girl had killed the 
beast for the girl, and it was publicly known that the girl was out, and he might report 
to the magistrate, or headman, that his daughter had attained maturity. 
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5021. Do you think there should be some official present at these dances P—I don’t 
think the people would like it, they are rather jealous of the presence of strangers, and 
might not like the interference, but still it might be done. 

5022. And should any transgression of the law take place, how would you punish ” 
—I would fine the headman, or man who invited them, for a contravention of the 


law. 

5023. Mr. Stanford.| Do you recommend that polygamy should be tolerated in the 
Dependencies or not ?—I should say not, but the difficulty is how to prevent it. 

5024. Seeing that it cannot be prevented, do you recommend that it should be 
recognized ?—Certainly not, we must wait for opportunities for gradually abolishing 
those customs, which cannot altogether be at once prevented. 

5025, What would be the result of endeavouring to prevent polygamy amongst the 
natives P—Great confusion, and I think it would give Government much trouble. 
Indeed, I don’t think it could be done, and it is a matter which, for the present, shonld 
be overlooked. 

5026. If any attempt was made to do away with it, would not a greater evil te 
created than at present ?—Yes, as there would be less control over the women. 

5027. Have you found that the women are much attached to their customs ?—I have. 

5028. Do they pride themselves on cattle being paid for them ?—Yes; a woman 
looks upon herself as disgraced if her husband has not paid for her, and she is discon- 
tented and unhappy until he has. 

2029. Are they satisfied to become polygamous wives ?—Yes, if their husbands are 
selected by their fathers they are bound to go. 

5030. In your opinion are there now as many forced marriages as there were 
formerly ?—More than formerly. <A father selects a man, say in Pondoland, he orders 
his daughter to get ready and she is taken away. They are often thrashed and ill-used 
before leaving the kraal to be conducted to her intended husband. 

5031. Among what tribes is it still frequent —Among the Bomvanas, the Tem- 
bus, the Gcalekas, in fact, all the tribes beyond the Bashee. It is not so publicly done 
as it used to be, but still it is done. 

5032. Have you seen any cases of ill-treatment ?—I have only seen one, but | 
have heard of a great many. 

5033. Then the consent of the girl is not necessary in ao Kafir marriage ’—No, 
she is not asked, but simply told by ther mother to get ready. One of Kreli’s daughters 
bad misbehaved herself, and he told me he did not know what to do with her, and 
talked about sending her into Gealekaland to some councillor. I said, “No, Kreli, 
don’t send her to him, let Umyungala have her, he is a really good Kafir and can pay 
for her.”” He said “ All right, if you say so, let him give me a marmage dowry, and 
she shall go in a few days,” and so the matter was decided. She was told by her 
mother, and that was all she knew. Another daughter of Kreli’s married Gangelizwe, 
and another was sent to Stockwe. 

5034. Did any of these girls make any objection ?--The one sent to Stockwe did, she 
said she did not like him, because he had already married Ismma, Sandili’s daughter. 
The girl said, she would rather be the wife of a man who lad married the daughter of 
any other chief. 

5035. Was any regard paid to her objection ?—No; she was ordered to go some 
time during my absence in Tembuland, but the question was submitted to me to decide 
which of the two was the greatest wife, Emma or Kreli’s daughter. JI replied that I 
must consider so important a matter, and that I must see Stockwe. When he came, I 
said, ‘‘ Well Stockwe, about this affair of ) our wives, now, who sent you Emma?” He 
said, “The Government ’’; “And who sent you the other wife?’”’ IT asked. ‘ Kreli,” 
replied he. ‘ Well then,” said I, “which is the greater chief, the Government or 
Kreli?”’ ‘The Government,” said he. ‘That then decides the matter.” 

5036. Do you think it advisable in any way to secure the consent of the girl in 
ublic to her marriage in order to check these enforced marriages ?---If possible. I be- 
ieve that they love as well as any other people. If it was allowed I think young peo- 

ple would form attachments, supposing Kafir custom permitted a man to pay his 
addresses to the daughter of a chief or councillor ; but this it does not, though there can 
be no doubt that they have “fancies”’ as well as the sexes of other nations. I think 
they would not tell their friends or relations, but I believe a girl would inform the 
magistrate of a district. I may say that I approve of the Natal system of limiting the 
dowry, and the presence of an official witness at the marriage ceremony, but I consider 

t care should be exercised in regard to the appointment of such an official, as_ there 
would be great opportunity for bribery. 

5037. Is ukulobola, in your opinion, a simple purchase and sale ?---It is, but it 
creates relationships and obligations. 
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5038. Is much regard paid by the natives in forming family connections by mar- 
riage ?—Yes, especially by chiefs and headmen. 

4039. Do they themselves look upon it as a sale P—Not among the higher ranks, 
but at the same time, they wouid not give their daughters to men who sould not pay, 
though very frequently they will send their daughters to men who can give perhaps 
only half the dowry, just for the purpose of gaining influential alliances. For instance, 
Kreli marrying his daughters as he did, was rather for the sake of securing influential 
connections with members of powerful families than by a desire for cattle. 

5040. In cases where the husband dies and the wife is left destitute, has she the 
right to claim support from her friends on account of the dowry that has been paid for 
her ?—Yes, and then she may re-marry, the cattle paid would belong to her eldest son, 
although she may have several brothers at the kraal. 

5041. Would you recommend the registration of all marriages in the colony ?— 
Yes, I think it would simplify matters. 

5042. Would you make such registration compulsory or permissive P—Com- 
pulsory. 

5043. What penalty would you impose for non-registration ?—That a man would 
have no right to bring cases into court unless the wife was registered, and, in that way, 
only eld I make it compulsory. 

5044. Would you register all marriages polygamous as well as first marriages P— 
Yes, I think it would be necessary to do so up to a certain time, and then they should 
receive warning that after that date only one marriage will be recognized, so that no 
injustice would be done to any existing marriage. 

5045. Would you adopt the same system in the Dependencies ?—I think it would 
be advisable to do so when practicable. 

5046. Could not the number of a man’s wives be obtained indirectly through the 
hut-tax returns ?--It might be. 

5047. Can you suggest any other method by which this could be obtained P—I 
think if every man gave in the name of his great wife and the names of his other wives, 
and we told him that the object was to enable the Government, in case of his death, to 
deal properly with his property, two purposes would be answered, you would know how 
many wives he had and the name of his great wife. The object would be to protect 
this latter, together with her children, and the sooner her name was registered the 
better. 

5048. Mr. Rolland.] If we were to attempt registration of wives inthe Dependen- 
cies now, would it not cause great suspicion and probably disturbances P— Yes. 

5049. And if they found out that our object was to check polygamy, would not 
such disturbances become, in all probability, very serious >—Yes, the people would most 
likely say, and with justice, that their wives und marriages were private matters, with 
which we had nothing to do, or right to interfere. 

5050. And if we adopted the Natal system of charging a fee of 10s. for registering 
their wives, would not that be very like an imposition ?—No, not if first-started in the 
colony where it had become law, which law was afterwards transferred to the 
Transkei. 

5051. Do you think the charge too great ?---I think it would be rather too 
much. | 

5052. Apart from any idea that we may have communicated to them, do you think 
that the Kafir girls consider it a grievance to be married without their consent being 
asked ?—Certainly not, it is what they have been brought up to, and they do not know 
any other law than obedience, and to take the husbands their father choses for 
them. 

5053. I suppose they think it as natural as French girls do ?—Yes. 

5054. I presume that the idea is gaining ground amongst them that being forced 
to marry against tlicir inclinations is a hardship ?—I think the idea is one put forward 
by Europeans. The girl is regarded as her father’s property, and can be sent away at 
any time. 

5055. Do you think it causes any immorality P—I do not think it does. No Kafir 
woman dislikes her home if she has been properly paid for, and is looked after. 

5056. Mr. Stanford.| What is the general state of morality among the Kafirs ?— 
Adultery or fornication are not regarded as serious crimes until a woman or girl is 
caught in the act. If a husband discovers another man with his wife, the offence is 
generally compensated by private ene but should the offender refuse to pay, 
the injured party brings the matter to the notice of the chief, who imposes a penalty for 
the crime. If a girl elopes with a man the father of the girl follows them, and the 
man pays a beast, after a time he may pay the whole dowry, when that is done, they 
are considered married. As a general rule married womey are not faithful : their 
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husbands, for should a woman be without a lover, or admirer, she considers herself 
dis 

5057. Is it a recognized thing then, for Kafir married women to have these ad- 
mirers ?—I can safely say that ninety-nine Kafir women out of a hundred have them. 
It is common among the natives of all classes, civilized, semi-civilized, and heathen. 
From my experience, I consider the stations quite as bad as any kraal. I have lived 
near mission stations all my life, and no complaints are made there simply because 
matters are hushed up by the headmen or the chief, and the missionary never sees any— 
thing himself. 

5058. What do you look upon as essential to constitute a Kafir marnage ?—The 
payment of the dowry, the shedding of blood, and the dance. It is done in this way : 
First of all an assegai is sent by the father of the girl to the man, who acknowledges 
its receipt by sending a beast in return. On this the father at once begins to provide 
such an outfit as he considers sufficient for his daughter, and which aeaaly consists of a 
pot, an axe, a necklace of beads, buttons, a blanket, and a mat, all of which are pre- 
sented to the girl as her dowry. Two or three old women, a few companions, girls of 
about her own age, and some half-dozen men accompany the bride to her future hus- 
band’s kraal. Should she be a chief’s daughter the people of the kraal to which she is 
going turn out and attempt to drive off ie approaching party, who, provided they 
succeed in driving the beast destined for their entertainment into the kraal, before the 
opposing force can turn them back, then take possession of the kraal. The slaughtering 
of an ox follows, and it is reported to the bridegroom that the party hold possession of 
the kraal, whereupon the bride with one or two of her companions attend before the 
men, the whole of the upper part of her body uncovered, and they criticise her. She 
then returns to the hut. A dance then takes place, at which they collect, in lar 
numbers, and the rejoicings and feastings are kept up for perhaps a couple of days, the 
wedding party remaining until the girl is paid for. In the meantime they are sending 
backwards and forwards to the father to report how matters are progressing, and cattle 
are paid every day. The final act is in the dance, when the bride throws the assegai 
into the kraal. For a common girl eight or ten head of cattle is a good dowry. If 
she be the daughter of a chief from sixty to seventy or even a hundred. Gangelizwe 
paid a hundred and thirty for his wife. 

5059. Are you acquainted with the native law of inheritance P—Yes. 

5060. Do you think it a good law and suitable to the natives ?—It suits them, and 
I think it is very fair if you examine into it. I doubt if anything we could introduce 
could better it so as to satisfy the people. 

5061. Would you recommend that the native law of inheritance be legalized in the 
Dependencies as well as the colony ?—I think it would be as well. 

5062, Can a Kafir woman hold property in her own right ?—Not if she is un- 
married, and if she is marricd and the mother of one son, the property belongs to that 
child, and if there is no son it belongs to her eldest brother, or hither: if living. 

5063. A married woman earning money, would such property go to the house 
to which she belonged ’—Yes, all her earnings would go to that house, and 
her husband cannot touch anything without her perniission or the permission of that 
family. 

5064, How are catUe received as dowries disposed of ?—If the girl belongs to the 
right-hand house, the big house would get a beast or two, but the whole of those 
cattle belong to that house after deductions have been made by the father to pay the 
various people who supplied dowry for Ins daughter. 

5065. Does a minor house receive anything when the daughter of a great house is 
married ’—It has no claim, but very often cattle are given them. It is usual during 
the lifetime of a Kafir for him to apportion out his property. When a man dies the 
whole of the property goes to the eldest son of the great wife; but minor houses have a 
certain right to the cattle they have been milking for some time, and the heir allows 
them to retain part of the stock. 

5066. In settling cases of ukulobola, is the increase of cattle ever taken into con- 
sideration, or is only the original number of cattle paid ?—Only the original number, 
that is to say, if seven were paid, only seven would be returned. They count the calves 
driven to a house, but not those born there. 

3067. Where a father has apportioned his stock during lifetime, and dies, do heirs 
succeed to property in each house according to that apportionment ?—No, only the eldest 
son of the chief house or the right-hand son has any right whatever; the others are 
unable to inherit. © 

5068. Mr. Rolland.| Supposing there is no male issue from the great house, who 
becomes the heir in cases where there are other houses ?>—The son of one of the houses 
attached to the great house is taken. 
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0069. Are cases of disputed inheritance frequent in the chief’s court ?—Very fre— 
quent, there are more of those cases than any other. | 

5070. Can a woman, according to Kafir law, be legally married without her father’s 
consent ?—Yes ; her brother can consent if he be there; he can give his sister away in 
marriage, and it is quite legal if the dowry is paid. Should there be any dispute as to 
dowry, however, the girl can go back to her father, and the brother and husband have 
to settle the contract between them. 

5071. Would a marriage in which ‘kasi was paid, but no cattle slaughtered, be a 
valid marriage P—Yes, it is a marriage in this way: a portion of the cattle is paid, and 
the dancing part of the business is put off for some reason or other, but when the full 
amount is paid then the beast is slaughtered and the ceremony completed. 

5072. But if there was no beast slaughtered, would it be a legal marriage ?---No; 
if ten or fifteen years elapsed without a beast being killed it would be no marnage. All 
the women married since 1878 have not been danced for on account of the disturbed 
state of the country, and consequently their marriages are incomplete and will remain 
so until the country has quieted down. 

5073. Do you think the slaughtering of that beast is as much an essential of the 
marriage as the payment of the zkazi ?---Yes, it is the making known, the publication 
of the marriage ceremony, to the whole country. 

5074. If instead of slaughtering a beast and paying ikazi, a sum of money was 
simply handed over, would that be considered a legal marriage P---No, not according to 
Kafir lav, but I believe in the colony such things have been done owing to the cor- 
ruption of the custom by the Fingoes. 

6075. If a man marries a wife and she dies shortly after marriage, what, acoording 
to Kafir custom, is done in that case ?---It is reported to the chief, then to the father, 
but nothing can be claimed. 

5076. Can the husband recover any part of the dowry if his wife should die child- 
less and soon after marriage ?---No, not if she dies away from her husband’s kraal, and 
was not properly attended to by doctors. In fact, where there is any neglect to be 
traced to the husband, then he cannot claim. But if the woman dies, and has been 
attended to by her husband, or his brothers, then he has a right to claim a portion of 
the dowry, if his wife had borne him no children. 

5077. And if a man loses his wife he reports to the chief ?—Yes, and he is en- 
titled, as in the case of a man dying, to one or two head of cattle. 

5078. Mr. Stanford.| Do you consider that individual tenure should be given as 
widely as possible to natives in the colony ?—I think it would be a good thing in the 
colony, but not in the Transkei. In Mr. Shaw’s district (Kentani), one-half of the 
thirty acre lots have been surveyed on the sides of mountains where there are a great 
number of boulders and trees, places where a Kafir would never think of cultivating. 
The people are disgusted and have continually to be shown the beacons dividing the 
Jand. 

5079. Is not that the fault of the surveyor ?—lI think the system is bad, it is no 
fault of the surveyor, and I believe I could improve on the system. I would suggest 
occupying ridges along the coast, forming villages of not more than twenty families, and 
each kraal a hundred yards from any other. T'wo or three miles further up along the 
same ridge, another village might be placed, leaving ample pasturage for stock. Then I 
would have village garden lots allowing the headman of such village to divide these 
lots between his people. Large villages should not be formed, as they become very 
filthy. The kraals should not be near to one another. Hach family should be self- 
supporting, otherwise, if a man had more corn than the others, the probability is that 
the whole village would live upon it, and if he had ten cows in milk that he would get 
very little of it, as all the children in the place would be for everlasting in his hut, so 
that it would be perfect misery for him ; indeed, it is only a poor man who should hve 
there at all. 

5080. In locating them in these villages would you give titles to the building lots 
and to the arable land, or let them live in common ?—I think they would be more satis- 
fied to live in common. It would not be wise to compel them to live on small plots, it 
might cause dissatisfaction. The other day I was riding along with a lot of Kafirs who 
were talking about the magistrate, the conversation was general, and presently a man 
named Wappi, one of Kreli’s councillors exclaimed, “ Look here ! suppose a new magis- 
trate is appointed to a district, be goes there with a horse. Good ! and if the first thing 
he does is to build a pig-st , you may put him down as a bad magistrate, for every- 
thing else will be bad.” “ Why ?” I asked, ‘In this way,” replied he, “ The next thing 
he will do will be to put you in a bog and tell you to live there. If you try to explain 
that you want a place where you can make cellars to keep corn, what does he say then ? 
Why, pay, pay, pay. If the calves cannot live there on account of the damp, we can’t, 


William Rafferty 
Donala Fynn. 


Oct. 10, 1881. 


William Rafferty 
Donald Fynn. 


Oct. 10, 1881. 


278 NATIVE LAWS AND CUSTOMS COMMISSION. 


I believe in a man like old King, if a man rides a good horse and keeps half a dozen 
cows, he is a good man.”’ It is a remarkable thing that it is only those sort of men who 
have a liking for cattle and horses that they take to. 

5081. Would you recommend, in the colony, that individual land tenure should be 
made compulsory, or in all cases, that we should only give it to those natives who ask for 
it P—I would only give it to those who were recommended by the magistrate or super- 
intendent, as men who understood it and wanted it. I would make it a thing a man 
should work for, and he should become a certain class of man to hold possession of 
land. 

5082. What extent of arable land would you give as garden ?—Thirty acres; a 
Kafir always looks for a little more than he is strictly entitled to. 

5083. Would you make this inalienable to white men?—TIf possible, if a piece of 
ground was granted to a native he ought not to have permission to sell that ground toa 
white man, but only to some other native equal to himself. If a native thought he 
could sell to a white man he would not long retain possession of his property. But if 
the white man knew that the native could only sell to his fellows, there would be little 
risk of the holder of the ground parting with it. 

5084. Would you give title to large locations simply defining the outside bounda- 
ries of the location without requiring that individual tenure should be granted ?—Yes; 
let them feel that they are secure against the Government, because it is the Government 
that they do not trust. 

5085. Would you have such titles made out to trustees, chosen by the people them- 
selves ?— Yes, let the people choose their own trustees. 

5086. Do you think it advisable to establish a land court to deal with all disputes 
connected with land in the colony, or would you leave these disputes to be settled by 
the magistrate of the district ?—I think a land court would do in the colony, but not in 
the Transkei. 

5087. How were land questions settled between the natives across the Kei before 
they came under Government ?--- When two men, headmen say, disputed about a right 
of cultivation, they would go to a chief, or, perhaps, Kreli himself, who would send down 
two of his councillors to decide the matter. 

5088. To whom does the land belong ?—It is looked upon as the property of the 
chief, though they generally call it their land. 

5089. Would you say the chief holds it in trust for the people ?—Yes. 
= 5090. Were there many native farmers in Tembuland when you were there ?— 

es. 

3091. How did they obtain these farms ’—It was a suggestion of the magistrates 
that the chief should grant a certain number of farms to proper men in order that they 
might instruct others how to grow wheat and cultivate to advantage. Three persons 
were selected and were well started. I tred to promote the plan and succeeded in doing 
so. I think, had it been continued, it would fines been a good thing, because they 
were gifts from the chief, and the people did not look upon themselves as being forced 
In any way, or the farms as being thrust upon them. A farm consisted of about a 
thousand acres, or eight hundred, and so on. 

0092. How did these men succeed ?—On the whole they did very well, though 
some were better than others. 

5093, Mr. Rolland.| Do you think this system of granting farms to native farmers 
is preferable to dividing the land into tracts owned by a number of people?—I would 
have the people divided into two classes, men who are known to the magistrate as 
decent and respectable, and to these men farms might be given. The other class of men 
should certainly be located in villages. 

5094. Is not the granting of land to individual farmers not looked upon with dis- 
like by the tribe ?—It 1s, but nevertheless they then have something to work for. The 
great ambition of a Kafir would be to get possession of ground, and he would try hard 
to work himeelf into the good graces of a magistrate to accomplish his purpose. 

5095. Do you think the system of changing magistrates 1s beneficial or otherwise? 
—Ican safely say it does no good. Kreli has often told me that it was the greatest mis- 
take the Government ever made to change magistrates, nothing tended more to render 
the people suspicious. When Mr. Warner left, one half of the Tembus were dead 
against it; but he left at his own request, and it was through no fault of Government. 
So much depends upon the magistrate, for the Kafir looks very closely into character. 
They are chatty and curious, eager to obtain information. I have always found that 
the more you chat with a Kafir, in a nice way, and, at the same time, maintain your 
position, the better pleased they are with you. <A stiff sort of man never gets on well 
with them, and they dislike a man always in office. 

0096. Do you think the sale of brandy to the natives should be prohibited P— Yes, 
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both in and beyond the colony, for several reasons. When I was in Emigrant Tembu- 
land, where brandy was smuggled, I would sometimes send for the chief, and he 
would be drunk, and remain so for a whole week. When at last he came he 
would generally be in a “ boozy’ and muddled condition, his headmen being in the 
same state. Wherever this fellow went he wanted brandy. The consequence was that 
nothing could be done in the location where all depends upon the headman. [If a dis- 
trict is to be controlled by chiefs and headmen and they are drunkards, what can be 
done ? 

5097. Do you think the majority of the natives: would be in favour of a prohibition 
of the sale of liqour?—Yes. 

5098. Have you observed whether drunkenness has increased or diminished 
amongst the natives ?—There is now hardly a native throughout the country who does 
not drink, and to make matters worse, the people mix brandy with their beer. 

5099. Does this lead to the increase of crime ?—Yes; after a beer-drinking, say, 
they all go away drunk, and if they do not quarrel amongst themselves, they thrash 
their wives with knobkerries when they get home. 

5100. Is much brandy now being smuggled into the territory beyond the Kei ?— 
I believe it is. The Bomvana chiefs, who had never seen drink, have lately taken 
to it. 

5101. Supposing a law were promulgated prohibiting the sale of liqgour to the 
natives, how would you define a native ?—I would call everybody a native in the 
Transkei. 

5102. In regard to the pass laws, generally speaking, do they work well ?—-It has 
suggested itself to me that if there were two classes of natives defined, that is, a re- 
spectable class who should be provided with: certificates, and the other class to be pro- 
vided with the ordinary passes, it would be a good thing. There would then exist a 
sort of promotion to look forward to; and a common man, who had to walk five or six 
miles for his pass, would do his best to obtain a certificate, and the man who held a cer- 
tificate would feel that there was something to nise to. 

5103. Do you think it would be well always to require that all cattle being 
removed should have a pass P—Yes, and the people themselves would not make any 
complaint about that ; indeed it is necessary. But there are instances of the law being 
evaded, a man came to me some time back, and asked for a pass for the purpose, as he 
suid, of removing a number of cattle from the district of Queen’s Town. It turned out 
that these were cattle that he had herded some 18 months previously, and had stolen. 
It was discovered that he had stolen a lot of cattle some time before, and under the pass 
granted had made himself out the owner. A man may go to a magistrate and say, 
“Tm going to fetch my wife from Fort Beaufort, and she’s got a grey mare which has 
been given her by her brother, and I wish you'd give me a pass to bring the animal 
back.”’ In all probability, this mare is somebody else’s property, and the brother-in-law 
has sent to tell the applicant for the pass, that the mare will be handed over to him at 
such and such a place, and that he is to obtain a pass for a grey mare. More than one 
half of the horses brought here are obtained in this way. The other day a man pre- 
sented himself to me with a request from his magistrate that I would furnish the bearer 
with a pass to fetch home his wife and daughter. I wrote the pass, when the fellow 
said, ‘This is all humbug, I come from Kreli to tell you to come at once,” and that is 
just how we are taken in. 

5104. Is there any remedy for this state of things that you can suggest ?,—No; 
when headmen are bad I cannot suggest anything. 

5105. It has been said that “the Kafirs are a nation of thieves,” are you of this 
opinion ?— They have become so within the last 25 years, but they were not so origi- 
nally. 

5106. Have the Fingoes also degenerated in this respect >—Yes ; all natives have 
done so more or less. They have naturally taken advantage of our loose way of trust- 
ing to them, and one-half of the farmers only know their cattle by number and 
nothing more. I have often heard natives say that although white men were often 
very fond of their stock, they did not know the animals well, and if a farmer lost a red 
or a white beast, the chances were a hundred to one whether he would recognize it, 
and so Kafirs look upon most white men as simpletons. 

5107. Are you aware of any instances in which men have become celebrities in the 
estimation of Kafir tribes for the skill and daring displayed in their thefts >—Yes; one 
man in particular, named Mqwatta, who was perhaps, at one time, the most skilful thief 
in Tembuland. Often he has come to me and voluntarily stated how he went about a 
certain theft and succeeded. 

5108. Were these men much admired ?—Very much. 

5109. Did the chiefs usually avail themsclves of their services ?—The chiefs never 
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ordered a man to steal, but would indirectly encourage it. A well-established thief 
would, perhaps, receive a quiet hint that a chief would like say, a certain horse, if it 
could only be obtained in some way or other The next thing would be that one would 
bear of that horse being in the district. 

5110. Is it usual for thieves in different tribes to play mto each other hands ?— 
Lately they have almost made it a trade. 

5111. Can you mention any instances to illustrate this?—I cannot give names. 
Two men from Gealekaland were brought before me on suspicion of having stolen two 
horses. They produced a pass, but no horses were entered upon it. I cross-questioned 
them, and at last they acknowledged to having stolen two horses and had taken them to 
Philip, a councillor of Stocks, and had handed them over to him in exchange for two 
other horses stolen from Dordrecht. All four horses were shortly afterwards claimed 
and recovered by the owners. They told me that they and Philip had been carrying on 
this system of exchange for some time. 

5112. You discovered the theft by cross-examination of the thieves ?—Yes. 

5113. Is that Kafir law ?—Yes. 

5114. If you had been bound by the technicalities of our laws, in this respect, it 
would not have been possible for you to have discovered the theft P—No, it would have 
been impossible. 

5115. In dealing with natives, do you think it is necessary that Kafir law, in this 
respect of examining a criminal, should be maintained and followed ?—I think it should 
in the Transkei, but not the colony. 

5116. Why not in the colony ?—They are so well protected here by law and 
agents that any attempt to cross-examine a prisoner would be overruled, but if it could 
be done in the colony it would be an advantage. 

5117. Is crime more easily committed by natives under colonial or native law ?— 
They look upon our law, as no law at all, simply regarding it as impotent. 

5118. Why ?—Because they are so well protected by lawyers, and know that 
unless a theft or crime of any description is clearly proved, there is no risk of punish- 
ment. 

5119. Don't you think it is necessary, even under Kafir law, that a crime should 
be clearly proved ’—Yes, but the prisoner’s statement is generally taken as evidence 
against him. 

5120. Do you consider that in native cases the mode of procedure should be very 
simple ?—Yes, and clear also, m order that they may understand it. Every white man 
does not speak the language, and more than half the interpreters cannot explain matters 
in the proper light, and for that reason it should. be very clear and simple. 

5121. Do the natives value the privilege of coming before a magistrate and stating 
their own cases, without the intervention of agents ?—Yes ; although they appreciate 
getting off in a case, through the efforts of an agent, but should they loose they always 
put it down to some poms on the part of the agent and magistrate. 

5122. What is the Kafir opinion in regard to our system of magistrates and 
having agents in courts ?---Kreli very frequently told me that he failed to see any 
advantage in becoming civilized, or adopting anything introduced by, or belonging to, 
a white man. “First of all,’ said he, ‘‘ If there's a case against you, a lot of money 
must be paid to a man simply to talk up your case, and this he would do in such a way 
as to make a greater case of it than it really was, in order to increase the costs to the 
amount he wanted to make. If he was a man who had no influence or power the case 
would probably be lost, or if the magistrate was afraid of him then he might perhaps 
win your case. If he was a man the magistrate happened to dislike, he was certain to 
lose the case, when the whole of the expenses would come upon the plaintiff.’ There- 
fore Kreli could not see any advantage in appearing before a magistrate. He was of 
opinion that the whole thing was a humbug between white men, who were simply 
agents all round for their own ends. That no case ever properly represented to a 
magistrate had any chance of reaching Government in its true ight; and that black 
men would never stand a chance of gaining a case in any court where white men had a 
fair chance. 

5123. Are you of opinion that the natives appreciate the efforts of judges and 
magistrates in dealing with cases brought before them P—Not as arule. A man’s rank 
is nothing at all. ith a native it depends upon the man. If they know him and he 
has been in the habit of ae cases according to their way, and law, then they regard 
him as a clever man. One-half of the cases explained by judges to natives they do not 
understand. 

5124. Do you think the introduction of agents to conduct cases for natives in the 
Dependencies a good thing or not —I do not approve of it. The people would get 
false ideas and would not keep to the point. A man who would formerly come to the 
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ffice and make a straightforward simple statement, you hardly ever find now. The 
ative is now backed up by an agent, comes into court, and lies from the beginning 


o the end, simply because he is told to do so. The case is probably more drfficult for . 


he magistrate, and the guilty party has a better chance of getting off. I think it isa 
‘rong way of dealing with a native. 

3125. Was it formerly a common thing for thieves and criminals to acknowledge 
heir offences when arrested ?—Yes, and to accept summary punishment. 

5126. Is it so now P—No, they are always dissatisfied. 

5127. Was it usual for a thief to be killed amongst the Kafirs —No. 

5128. Were the chiefs patient in adjudicating upon cases brought before them ?-— 
Yes, great pains have been taken in making it very clear to both parties. 

5129. Was every councillor at the great place allowed the right of examining and 
ross-examining witnesses P—Every man has that right. Even a traveller may sit down 
t the chief’s kraal and put any questions he pleases to either plaintiff or defendant, 
who are bound to answer such questions, the councillors meanwhile listen attentively, 
ind ready to detect any discrepancy which may be made. 

5130. What was the law in stock thefts amongst the natives >—If you had stolen 
hree horses, say, and it was proved that the horses were seen on your place, if they are 
10t recovered you must pay whatever you can. The chief will send two or three men 
o your kraal to demand payment, and as long as he knows you can afford to pay he 
will continue to send until he chooses to stop. For those three horses you have stolen 
you probably pay fifteen head of cattle if you have them to pay. If you restore the 
10rses, you will only have to pay three or four head of cattle. In deciding a chief never 
ixes the amount to be paid, but simply gives an order that you are to pay. There is 
19 amount or number of cattle named, and much depends upon the messenger, who, if 
1e chooses to be lenient, will let you off pretty easily, but should he have a grudge 
gainst you, he will get all he can out of you. 

5131. Do the chiefs, as a rule, deal fairly with cases brought before them ?—It 
zreatly depends against whom the case was. Ifthe matter is one between his own 
people he takes a little more trouble, but if the plaintiff isa Tembu or Fingo, or any 
other tribe - ap the Gcaleka, then he would not be so particular. 

5132. Do you think it desirable that a circuit court should sit in the Dependen- 
ies for the trial of the more important criminal and civil cases ?—No, certainly 
not. 

5133. Why ?—It is too complicated for an ignorant Kafir to understand. They 
hes the way they have been trained to, that is to say, during the last ten years. 

hey are now getting into the way of magistrates, and I think a chief magistrate being 
at the head of the district is quite sufficient, he being looked upon as a judge. 

9134. Do the natives look upon the exercise of judicial power as being necessary 
‘o authority ?—I think so, and I think it would be wise for the Government, as long 
is the chiefs are loyal to them, and assist the magistrate, to allow them to settle small 
2ases in the usual way, subject to appeal to the resident magistrate. The chiefs require 
occupation, and without something to do they become restless. 

0135. Is loyalty to his chief a trait in the Kafir character ?—No people are more 
loyal than Kafirs. I do not believe there is a people in the world who possess it to a 

reater degree. You can never get a man in Kafirland to give any imformation against 

eli. There is nothing higher; he is thei: Deity. No common man ever speaks ill of 
uis chief or uses threats against him. No traps are set for him, nor would any man 
think of shooting a chief or doing him harm in any way. For these reasons I think 
they are the most loyal people in the world. 

5136. Will a man sacrifice himself or his property in the interest of his chief °— 
He will. I have known a reward of fifty head of cattle being offered for information 
which would lead to the apprehension of Kreli, but no man ever gave any information. 
[ offered ten head of cattle myself for information in regard to Cmhala when I was 
lirected to arrest him, but I never obtained it. He was afterwards taken by Umjuza, 

me of our headmen, whom Major Gawler had ordered on patrol for the purpose of 
learing out the cattle-killers. This Umjuza was a son of old Lynx, and he had an 
idea that if Umhala was cleared out of the country he would get his place. 
| 51387. Was Umjuza one of his chiefs ?—No, he was a common man. 
| 69138. Is Umjuza still living P—I believe so, and is semewhere in Kaffraria. 

| 5139. What would you suggest as an occupation for chiefs when they are loyal? 

I would suggest that where ‘here are four or five chiefs or headmen in a district, 

t two chiefs should attend office for a week every month and be present at every 

They should remain at the office and be looked after by the Government. This 

ould give them a training in the English way of settling matters; they would better 

derstand the magistrates, and there would not be so many messages between the 
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magistrate and chief. All the chiefs and headmen should have a turn round in thi 
manner, and it would tend to bring them all under the training of the office and acqun 
knowledge. 

5140. Would they require pay for these services ’—Yes; and I would pay th 
and use them as sherifi’s officers. Let orders go through them to the police, and let 
police be mixed. Have a tribal police. 

5141. Mr. Rolland.| You are aware of the object of this Commission *—I an. 

5142. Do you think it advisable that we should examine natives?—So much & 
pene upon the class of native. If you converse with an educated native like y« 

mhala, he would give you very good reasons why alterations should be made, 
then he is looked upon by the red Kafir as a lost man, and his opinion, in their ey 
does not count for anything. Now, I take it you have to deal with a far larger ov 
ber of uncivilized than civilized people. There is the difficulty! The law that 
civilized man would make would suit only the civilized Kafir. If you examine an : 
telligent, but uneducated Kafir, a great deal would not be approved of. For inst 
appointing headmen as constables would be objected to probably. 

5143. Do you think it advisable that we should examine red Kafirs in regar! 
any changes ?—I think it would be as well to select one or two intelligent men in 
district and hear what they have to say. 

0144. If any intended changes or suggested changes are put before them and ds 
cussed ; is it not very likely that false reports may get about and lead to mischief ‘-| 
think it would. It was all over this country and Bomvanaland that Mr. Spriggi 
ministry had ordered that all cattle should be branded, the second and third wives do 
away with, and all dances abolished. This got abroad and Umhlonhlo took it up, a 
many others did not like the Branding Act. I was informed, on good authority, that th 
was the principal reason why they went to war; the idea being that they were giz 
to lose all their privileges. I, therefore, think it very necessary for the Government! 
be careful not to disclose their intentions, even if in their favour, until their plans x 
matured. I think an additional danger would arise if men of inferior rank are «& 
sulted instead of the chiefs. It would be a slight which I think would be resented } 
the Kafirs. 

5145. What then do you think should be done by us in order to gain informat 
regarding any proposed changes, and how should these changes be introduced ‘-t 

ou wish to consult them I would put it this way : The Government, for some ves 
ve tried to control you with their law, and their law you do not appear to undeistan 
Now, to make matters simple, so that you shall all thoroughly understand the i 
we propose that you should send two councillors to a certain place to meet us, i 
when all are assembled we will explain things fully. We want to get a thomug 
history of the clans, the country they occupy, and soon. In this manner you wo 
draw a great deal of information from them and they would go away as wise 4: ¢ 
regarding your intentions. I consider that native witnesses should be examined mth 
upon questions of fact and history, than upon suggestions respecting contemplse 
changes, and care should be taken that they should carry away the impression that ! 
information they themselves have given is the law, and not take with them any 
pression that points have been decided upon by the examiners. Care should al» 
exercised that the men examined are selected by the chiefs, and not men _ chosen § 
Europeans, because they happen to be in favour with the Government. 

5146. Do you think any system of village government might be introduced? 
think so. 

5147. In what way ?—I think that a constable or policeman should live in 
village. He should be able to make notes and give information to the magistn 
There might be a superintendent or some officer appointed to examine into the wants 
the people, say, twice a month. 

5148. Do you think in large centres or missionary stations they might be allow 
to form some kind of municipal government ’—At some stations they have alrs 
something of the kind, but I believe they have not made it a success. It works 4 
well with missionaries who know the natives, but with a new missionary the difficultt 
would be greater. He must know the men suitable to give him assistance, and 1 
not easy to make a judicious selection. I have noticed that, generally speaking, 
men who make for mission stations are, for the most part, the worst men in a tribe, 
on the mission station they make themselves out very respectable individuals. Tb4 
are no men of good blool, as a rule, to be found on mission stations, and I am ait 
that is one of the great reasons religion is so little thought of by men of intluen 
Men of rank are not to be found on mission stations ; I speak generally. or instax 
the present headman of Clarkbury was a pig-herd, and consequently is looked down "pi 
by Kafirs of high rank. 


MINUTES OF EVIDENCE. 283 


5149. Has Christianity had much effect upon the Gcaleka tribe as yet ?—No. 

5150. Have any people of influence amongst the Gcalekas become Christians ?—I 
ion’t think any well-bred Gcaleka is on a mission station, but there are plenty of 
iff-raff, who go there and who become, in the estimation of white men and missionaries, 
nen of influence, but they never redeem themselves in the eyes of their people in whose 
estimation they remain common personages. 

5151. Was not Tiyo Soga, a missionary in Gcalekaland ?—Yes. 

5152. Was he treated with respect by Kreli and his people?—He commanded 
espect. He was a man of good blood. His father was a councillor and he was a 
lever man, and a nice man to speak to, and the only man who made things clear to 
Creli in regard to Christianity. It was a great pity he did not live long enough to 
ave done more good. In my time, I know of no Gealeka going to a mission station 
rom Kreli’s tribe. The people who formed the mission station were people over whom 
e had no personal influence, Gaikas and others. 

5153. To what do you attribute this fact of their not becoming school people P— 
"hey were kept back by Kreli himself, who made no secret of it. fe said he was an 

orant man in the eyes of the white man, but that he could control his people with 
is laws and customs which suited them. If, however, his people went to the white 
nan and learned English ways and customs, they became beyond his contro] and 
hey were also beyond the control of the Government, because he noticed that all 
atives living in the colony, especially in towns, were thieves; and it was through know- 
ng so much of the white men that made them such rascals. He maintained that his 
ed Kafir in fresh clay was a clean man, and much more so than he who dressed in 
lothing. That he washed and rubbed himself in clay in the morning, and the next 
lay would go to the river and wash it off and put on another dressing ; in fact that he 
vas and looked more respectable. A man who bought a shirt at a shop would keep it 
nm until it rotted, and the same with regard to the clothes, which would be worn until 
hey became unbearable. ‘‘ For my part,” he said, “I never allow a man like that to 
it at my kraal.”” It was one reason why he never went to church, for, said he, “I 
an’t stand the smell of the dressed native.” The Gcalekas were not allowed to wear 
lothing until the trouble between Kreli and Gangelizwe. It was reported by some 
f the people that Gangelizwe had clothed his army in European clothing, and in 
rder that the Gcalekas should not be out-done by the Tembus, Kreli gave the same 
rder, and in three weeks, before the army went out, every shop in Gealekaland was 
leared out of clothing. From that day to this every man is at liberty to wear a jacket 
nd trousers, but a shirt they do not care about. 

5154. Since that time has the use of clothing become more general in Gealeka- 
and ?— Yes, since than. 

5155. Does Kreli himself dress in European clothing ?—No, only when he is 
orced to, when, for instance, he has to meet a Commission, or the Governor, or any- 
hing of that sort, on such occasions he would go in clothing, if the resident magistrate 
rished it, though he would prefer going in his kaross. 

5156. Is the prospect of the Gcaleka tribes, under Kreli’s successor, more promising 
s to their adopting civilized customs P—Less Sigcawu is a thorough Kafir in all his 
earings and ideas. I am inclined to think that he is a greater enemy to the white 
aan than any other Gcaleka chief has yet proved himself. He does not believe in any 
vhite man. He does not make any his frends, and such as know Sigcawu cannot say 
hey know him thoroughly. He is a conceited man, as well as suspicious, and nothing 
oming from a white man would ever convince him that he is wrong. I am afraid that 
ome day he will bring the Gcalekas into trouble. His brother, Umovtana, second in 
ank, and right-hand chief to the tribe, is Kreli’s favourite son. He is quite the reverse 
o his brother. He is a nice young fellow, very friendly to every white man he is 
rought in contact with, and is favourable and pleasant in his bearing towards Govern- 


nent. | 

5157. Is the Gcaleka tribe much scattered and dispersed at present P—Yes, very 
nuch indeed. | 

5158. What is the probable strength you consider the Gcaleka chiefs could collect 
t the present time, if they wished to do so ?—I should think they could bring nine 
housand men into the field. 

5159. That is exclusive of Gaikas P—Yes. In 1872, I took the trouble of counting 
hem, and found there were eight thousand some few hundreds, and I think I can 
afely say that since that time they have made up the difference. They did not lose 
nore than 700 men during the whole war of 1877-78 and 43 headmen and chiefs. 

5160. Do these Gcalekas, scattered abroad, still cherish their loyalty to Kreli ?— Yes ; 
here exists more sympathy with him than ever, and now I am in this district I am in 
better position to hear what they have to say than formerly. In moving oe the 
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e, and in exchange for what I give them they tell me all they have heard 
They are always more or less misled by the news they get from the Transkei, and the | 
information they have from time to time received has caused a great many farmers to 
lose their services. For instance, they were told, I think it was in the beginning gf 
June, or rather before, that Kreli was pardoned by the Government, that the whole a 
his country was restored to him, that the Gaikas were ordered to leave Goalekaland * 
return into the Gaika location, and that the farmers had received instructions to mov 
out. This caused considerable excitement among the Gcalekas and Gaikas, as well x 
the farmers, who lost their services. 

0161. Is it a common occurrence for false reports to be circulated among th 
Kafir tribes P—It is a very common event, and these reports are generally brought by 
men who receive passes in the Transkei to bring their families. At every kraal they 
repeat the report, which spreads with exaggeration, and so it goes on. When they 
return from the colony they bring back information of what they have heard ther, 
and their reports are spread all through Kafirland. 

5162. Are absurd and unfounded stories believed by the Kafirs ?—They wx 
believed with a credulity which is surprising. For instance, when I crossed int 
Bomvanaland in June, J was told there was a strange bull with four horns in the 
country, and that the baboons had all collected on the sea coast, and that several of the 
chiefs had sent to find out what it was all ut. I was also told that there was 
white ox and a black ox in Stocks’ location. They had been placed together ini 
kraal and had fought, the black ox being beaten, The result had been reported tos 
doctor from Basutoland, at whose suggestion the experiment had been made, and the 
most unfounded and absurd stories were in circulation relative to the affair. 

5163. Do the witch doctors still exercise great influence and power amongst the 
Kafir tribes?—Yes. At the commencement of this last war a celebrated Fingo doa 
was employed by the chief Kreli to strengthen his army before it started. On th 
return of this contingent it was found that the chief had lost an uncle, and, I wu 
informed, a son, but, at all events, the one or the other was wounded. The doctor ¥u 
accordingly again sent for, and thinking his services were again required, to doctor the 
army, he came, but, to the astonishment of the doctor’s sons, who were present, the 
people closed round him and cut him to pieces. They attributed their bad luck to the 
doctor’s medicine not being strong enough. 

5164. Is the statement true that a female doctor led the attack by the Gcalekas « 
the Ibeka ?—Yes, but I could never find out who she was, though I was informed se 
was a Basuto girl. She led the army up to the Ibeka, and when the Gcalekas retired, 
or were driven back by the Fingoes, she was shot, some say by her own people, othet 
by the Fingoes. A great many Europeans saw her at the Ibeka. It was consider 
very bad luck by the Gealekas. Their doctors fled to the bush. Kreli sent repeatedly 
to these doctors, and ordered them to attend a meeting, but they, one and all, declined ti 
come, for they had heard that Kreli’s intention was to have them all put to death. 

5165. At the present time would it be judicious to introduce changes into the 
native system ?—No, not until after an interval of quietness. —_ 

5166. Mr. Stunford.] What are the customs observed in regard to:,the burial af 
the dead amongst the Kafirs '— Whenever a chief of standing dies, his death is imme 
diately reported to the councillors, who send messengers to circulate the tidings 
throughout the tribe, with instructions that the people are to assemble for the ceromony 
of burial. They march up in clans and take up their respective positions round th 
kraal. Then one or two councillors of each tribe fall out and hold a meeting. Fou 
or five men, of good family, are selected by them to bear the corpse from the hut. 
The body is wrapped up, or rolled in a mat lengthwise, together with the blankets 
used by the deceased previous to his death. The corpse is then carried into the cattl 
kraal, where, meanwhile, a shallow grave, two or three feet in depth, has been prepared, 
and placed in it. The people then approach the grave, and several of them tale 
handfuls of sand which they throw into it. After this the people groan, the nature of 
which sound depends upon the tribe, for each has its own peculiar groan of lamentatit. 
but generally it is a prolonged sort of e—h! The grave 1s then closed, and the re e 

falling back, sit in groups round the kraal. The same undertakers, if I may apply th 
word, aided by other men, then pull away the poles of the hut, which quickly collapse 
I should have said that the grave is filled with earth and furze bushes, in order t 
prevent people or wild animals disturbing the body. The gate of the kraal, after the 
cattle have been removed a short distance, are closed with cross-bars, and a mand 
good family is chosen to remain with this stock for a certain period, two or three year 
perhaps, or even longer. Sometimes two men may be selected. This watcher, 4 


MINUTES OF EVIDENCE. 285 


watchers, of the grave may be regarded as a man of importance, and in the event of 
any person getting into trouble with his chief for witchcraft, that person can run to 
this kraal, ot i he may consider himself safe, it being a house of refuge. No grass is 
burnt within a mile of this place. The cattle are not shifted, or made away with. 
The centre of a kraal is the spot selected for a grave. A headman is buried on the 
right side of the gate as you go towards the kraal, ir fact, “in the gate.” 

5167. Are the sacred cattle put into the kraal and remain there as ae as the 
watcher ?—Not exactly in that kraal, but in the other which is their council hall. 

5168. Is there any ceremony at the breaking up of mourning ?—No, but the 
watchers are looked upon as sacred, and it is considered a great honour. 

5169. Do the relatives undergo purification P—Yes, they shave their heads. 

5170. Did the Gaika chief Anta die in this district P—Yes, and he was buried in 
the centre of the kraal as I have described. I cannot say whether any watchers were 
appointed, but his son visited me some short time back, and complained that the 
Government had broken faith with the tribe. It had been promised them that the 
piece of ground where his father was buried should be reserved and respected as the 
resting place of a great chief, but he was sorry to say that the farmer who held the 
property had used the kraal for his cattle. That it grieved himself and the whole of 
the tribe to see this state of things, and he begged me to give him some idea how to go 
to work in order to remove the cause of pompiasnh I told him the best advice I could 
give him was to see the magistrate, Mr. Christie, and represent the matter to him, and 
said, ke would in ah probability be abje.to agsist him. Algo spoke tq the farmer, and 
explained to him the position of things, and showed: him in how awkward a predicament 
his servants were placed in regard to the tribe, and pointed out to him the possibility of 
all the surrounding farmers suffering in consequence of his action. I was informed 
that Mr. Christie did write to the Government on the subject, and I also heard that 
the holder of the property who had made some proposal to Government, was told that 
they were not prepared to meet his wishes, but said he was at liberty to sell that piece 
of ground to the Gaikas. 

5171. Is this matter deeply felt by the Gaika tribe, in your opinion ?—Yes, and 
they have expressed themselves to that effect in my presence to Captain Blyth. I was 

ed this question by the old chief’s son, “How would the English people at Cathcart 
like it if ‘the Kafirs were to drive a large herd of cattle into their burying ground 
there?” I told them that was a question I could not answer. I may add that these 
matters, which are to us apparently so trivial as to be overlooked by the Government, 
are to them matters of great importance, often causing deep-seated discontent. 


Cathcart, 11th October, 1881. 


PRESENT : 


‘W. E. Sranrorp, Esq. | BE. S. Rotuanp. Esq. 
Mr. John Tweedie examined. 


5172. Mr. Stanyord.| You are a resident in this district >—Yes; I am a farmer— 
and President of the Cathcart Farmers’ Association. The object of this Commission 
has been stated to me, and I think my experience, as a farmer, working with natives, 
may be of service. I have been nineteen years in the colony ; first in Graaff-Reinet, then 
in Albany, then in Kaffraria, and lastly, at Cathcart, where I have been between twelve 
and thirteen years. I may mention that I have very little knowledge of the system of 
governing the natives in the Dependencies during the last few years, nor have I any 
knowledge of Kafir law. 

5173. Are there any large locations with which you have had uaintance P— 
Yes, whilst living in Kaffraria'l was close to the Peelton location which I know well. 

5174. ‘Would you recommend that natives residing in the colony should be 
governed by colonial law only, or by colonial law revised to meet crimes which our laws 
at eo do not touch ?—I think that within the colony natives should come under 
our laws. : 

5175. How would you provide for matters not dealt with by our laws, such as 
polygamous marriages P—I should recognize the first wife only. 

— 8176. Would you allow any rights to second and third wives already married ?>— 
Yes ; I would give them their rights. 

5177. Would you legalize the native law of inheritance as applying to these 

women and their children r—Yes, for those already in existence. : 
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5178. What would you do in regard to future marriages P—I should, in future, - 
recognize only the first wife. | 

5179. Would you punish for marrying second and third wives, or merely ignore 
their existenve ?—Merely ignore them. 

5180. Would you allow them to bring their cases of ukulobola into the magis- 
trates’ courts >—Not after a certain time. 7 

5181. Do you consider that within the Dependencies a special code of laws should 
be made for the governmant of the natives P—Yes. 

5182. Would you base that special code upon colonial or Kafir law P—At first upon 
Kafir law, and afterwards gradually improve upon the system until you have English 
law. 

5183. At the trial of native cases, in the Dependencies, would you have the 
magistrates assisted by intelligent natives P— Yes. | 

5184. And would you allow them to give the verdict or to advise only P—I would 
allow them to give the verdict. 

5185. How would you have a jury selected ?—With the consent and approval of 
the magistrate and people. The Kafirs look to the position and standing of a man the 
same as white people do. 

5186. Would you allow each community to select persons to assist the magistrate 
and render it necessary that such selections should be approved of by the magistrate P— 
I think that would be a good plan. 

5187. Would you recommend that the chiefs of tribes should be allowed to 
exercise judicial powers P—No; I don’t think so. | 

5188. How would you prevent it where the chief and people are strong in their 
affection for each other ?—I would allow them the power in that case. 

5189. What would be the effect upon the natives of having a system of law in the 
colony differing from that by which they are governed in the Decendentie P—I think 
they will quite understand that on coming into the colony they will be under colonial 
law, and that in Kafirland they are under their own law. 

5190. Are you acquainted with the spoor law ?—I have had thefts of stock traced 
under that law, but have not at any time recovered the value of the stock stolen. ' ] 
think it a good law. In tracing stock thefts, if you are living near a location, and the 

oor can be traced to the boundary and past a certain kraal, that kraal is responsible: 
You need go no further with it, but the spoor would be taken up by the headman of 
that kraal, who would follow up the spoor until your stock was recovered, or, perhaps, 
the thieves detected. 

5191. Did it lead to the discovery of the thieves in many instances P—Yes ; 
particularly so when we used to trace them say, into Kafirland. The spoor would be 
given over to the men in Kreli’s country and the cattle were traced. 

5192. Was this due to the pressure brought on the people by Kreli ?—The people, 
in order to save themselves, used every effort to bring the thieves to justice. 

5193. Might not this law act unjustly in cases where a kraal or community was 
held responsible for stock of which they knew nothing ?’—JI have never heard cases of 
injustice yet ; the natives generally know each other so thoroughly that the cattle can 
be traced with ease from the spoor and the information given. 

5194. Do you consider the spoor law a protection to the farmers residing on the 
frontier ’—Yes, a great protection. 

5195. Would you introduce the spoor law as applicable within the colony P— Yes. 

5196. Where Europeans are resident in native locations within the colony, would 
you bring them under the operation of the spoor law P— Yes. 

5197, In many instances it happens that there are ure German villages close to 
native locations, but outside the boundary of the location, would you bring them under 
the operation of the spoor law, or appry it to natives only P—I should apply it to natives 
only, because the percentage of theft is so different, taking natives and Germans, that 
it could not, under most circumstances, be applied to the latter. If you could trace as 
many thefts to the German population as to the native, then, I should say “ Yes.” 

5198. Then, as a rule, stock thieves are either Kafir or Fingoes?—Yes. 

5199. Is thieving, in your opinion, increasing or decreasing within the colony ?— 
It has greatly diminished with reference to this part, since the removal of the Gaikas 
from the border. When I was living in Kaffraria I had six hundred sheep stolen in 
seven mouths. 

5200. Would you have a mode of procedure suited to native courts in the Depen- 
dencies and made as simple as possible, or would you introduce our own law P—I would. 
and embody as little colonial law at first as possible. The natives are in a ratner un- 
settled state now, and our laws would probably seem harsh to them. They would 
appreciate the system more if it was not forced in any way upon them. In framing a 
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code of laws for the natives I would allow a prisoner’s statement to be taken as 
evidence and permit his cross-examination, in fact, I would continue the Kafir custom 
in that respect. In regard to circumcision and infonjane, I am of opinion that these 
customs should be repressed as far as possible, and those who practised them should do 
so beyond the colony. I would not allow the rite of circumcision to be performed 
within the colony. I object to it as many thefts ocour during the period that the boy 
is kept apart, and although I hardly know sufficient of the tnfonjane to specify particu- 
lar reasons for abolishing it, yet I am sure that much immorality is often the result of 
the dance. I would, within the colony, punish in some way all who practised cir- 
cumeision. 

5201. Suppose boys did not go out during this period into the public roads, but 
kept themselves in private, would you have the same strong objection to it ?—No, if it 
was, and could be kept private, then my objection would not be so great; but this 
would have to be done, and I doubt if the stealing so prevalent during the period 
would be greatly diminished. 

5202. Would you recommend in the trial of theft cases that fines should be more 
generally inflicted than at present in the Dependencies >—Most decidedly. 

5203. Are you of opimion that resident magistrates, within the colony, should 
have additional power to extend the fines in native cases ?—Yes; and I would make 
theft cases also punishable by fine, 

5204. Do you think it, advisable that a circuit court should visit the Dependencies 
for the trial of the more important civil and criminal cases?—I hardly think so, as I 
believe the magistrates, as a rule, are quite competent and equal to seeing justice pro- 
perly administered. In dealing with murder cases, a board of magistrates might be 
formed, and they could be assisted by a jury, selected by the people, from amongst 
_ themselves; although, perhaps, the magistrates might choose the jury, that would be a 
matter for consideration. 

5205. Have you any suggestion to make to the Commission in reference to the 
Masters and Servants’ Act, as now applied to the colony ?—I have no suggestion; I 
consider the law, as at present existing, a good one, and answers all purposes satis— 
factorily. 

5200. Do you consider the present pass law system a good one?-—A very good 
one indeed, although I think increased police supervision would make that system work 
better, and this might be obtained under the divisional police arrangement. There is 
no such police system in Cathcart at present. I am in favour of natives being employed 
as detectives, as they make the best. 

5207. Mr. Rolland.| What would you recommend as a means of putting a stop to 
polygamy within the colony ?—I should only recognize the first wife. 

5208. Would you also recognize those wives already polygamous, in the matter of 
inheritance ?— Yes. 

5209. And in what way would you recognize the first wife ?—Dy making her 
rights paramount in all cases brought into court. 

~ §210. Do you think registration would be advisable ?—After a time I think it 
would. 

5211. In the present condition of the natives, do you think it a favourable time to 
attempt registration ?—I do not see why it should not be, that is to say, within the 
limits of the colony. 

5212. What is your opinion upon the Kafir marriage system of ukulobola 2—That 
it creates a great deal of discord in their own families, and a great deal of thieving in 
the colony. 

5213. Have you any instances of theft arising out of that custom f—No; I would 
not recognize the practice, which I think should be discouraged and finally suppressed, 
not even as a matter of contract. 

5214. If you did not recognize the practice, nor cases arising out of polygamous 
marriages, would not the effect be to drive these people from our courts and thus 
strengthen the power of their chiefs and headmen ?—I speak only of the territory with- 
in the colony. I do not approve of the system of ukulobola at all. . 

5215. Lf you refuse to acknowledge ukulobola how would you prove which was 
the first wife ?—AIl] natives within the colony are under the Locations Act, and it 
would be no very difficult task for the headman to prove the taking of the woman, and 
to say, whether she was his first, second, or third wife. 

5216. Are you aware that the native law of inheritance is recognized in the 
colony —I am not, but «3 you have explained it, I approve of that law being continued, 
taking into -onsideration that you recognize the first wife and her iumily. I would 
register the first marriage only, and make it unlawful for a man to marry another wife 
after registration. 
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5217. What would you do in a case of this kind: A Kafir goes to the father of a 
girl and says that he wishes to marry his daughter, the father consents and the suitor 
takes ten head of cattle to his intended father-in-law and hands them over, upon the 
understanding that the girl is to be his wife. But, after he gets the cattle, the father 
refuses to give the girl, and yet retains the stock. Now would you give that man a 
chance to recover this cattle ?—I would. 

5218. You would allow the resident magistrate to try the case and order the 
restoration of the cattle ?—Yes. 

- 5219. Then you would look upon this transaction as a mere matter of contract ? 
—Yes. 

5220. Would you even permit resident magistrates within the colony to try these 
cases on the basis of Kafir law ?—Yes, if marriages were registered. 

5221. But would not the natives, whether they register or not, continue their 
system of giving cattle ?—They might, I should not like to say whether they would 
or not. 

5222. Would you allow the recovery of the cattle, by law, where a woman refused to 
go to her husband ?—I think so, if there was no Just cause or reason for leaving her hus- 
band. In ukulobola itself I see nothing wrong. Where the damage is done is by a 
man having so many wives. Young men cannot marry; they say “ We cannot get 
wives because the rich men buy them all.”’ 

5223. Is not that an incentive for young Kafirs to go out and work P—Yes. 

5224. Have you ever been so closely acquainted with a Kafir marriage as to see 
the cattle actually pass ?—-No, but I have seen several of my servants take cattle and 
buy a wife, and [ am aware that cattle, so given, is handed over in the most public 
manner. 

5225. Is not that one reason why ukulobola cattle are not stolen cattle ?—Yes : 
but they would steal cattle, say from me, and exchange them for others, and cattle 
thus stolen might go through three or four hands before they formed part of the 
ukulobola. 

5226. Knowing the responsibility under Kafir law, should any of this cattle be 

roved to have been stolen, are not fathers very particular about the stock paid to them 
by intending sons-in-law ?—Yes. 

5227. Would you recommend that magistrates in the colony should entertain 
adultery cases between Kafirs?—Yes, and award damages up to the limit of their 
jurisdiction, but I would-not allow this in the cases of second and third marriages, 
though I would in existing marriages. 

5228. Do you think that a refusal to recognize the second and third marriages, 
after a certain date, would have a bad effect upon the natives generally as touching one 
of their most cherished privileges ?—I do. 


5229. Would you recommend that any such law be made at present P—No; I say 
the greatest caution is necessary in dealing with these people at the preseni time. 


5230. Are natives much sab to considering any intended changes affecting their 
government ?—Yes, they catch at the slightest rumour, and are generally suspicious, 
which, in my opinion, renders it all the more necessary that great precaution should be 
exercised in introducing any change among them. It must be remembered also that 
in a certain measure, any change introduced among the natives in the colony reacts 
on those beyond the borders. 

5231. Are you in favour of individual tenure among the natives within the 
colony ?—Yes ; and although I do not think that it could be extended to the Depen- 
dencies just at present, I cannot see that there would be any harm in its introduction. 
In locations in the colony I would compel them to accept individual tenure and not 
wait until it was asked for. I would give them a certain amount of ground on reason- 
able terms, have it surveyed, and give them garden and building plots, with right to 
commonage. Wherea native community were living on a location which the people 
had occupied for say, twenty or thirty years, I would not interfere with them, but point 
out to them the advantages of the system, and they could see for themselves the pros- 
perity of those who had me landed proprietors. I believe they would after a time 
readily accept title. 

5232. Are you aware that there are many locations which have been cut up into 
individual tenure lots which the natives refuse to take up P—I was not aware of it; I 
shculd, in distributing land, endeavour to give the people their present plots in occupa- 
tion as nearly as possible. I would give them the right to sell their property, but only 
to other natives, if it were otherwise a designing person might buy up a number of the 
lots and we should be minus the natives, and as we cannot do without them for 
labour, we must protect them. 
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5233. Do you think that townships in central places beyond the colony should be 
established ?---Yes; I consider that it would be a very good plan. 

5234. Do you consider it advisable to create a native land court in the colony for 
the sole purpose of deciding questions affecting land ?---Yes; I think it would be an 
excellent institution. 

5235. Are the natives in these parts manifesting a stronger desire to be owners of 
land than formerly ?—It may be so, but I have not observed it. 


Mr. John Tweedie. 
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5236. Do they make good farm servants?—Very good, and I, as a farmer, could - 


not do without them; I have always found them trustworthy. 

5237. Have you any men who have lived with you a number of years ?—Yes; I 
have a man with me now named Zangene, who has nm in my service seven years. 
This man was reported to me as a thorough thief at the time I engaged him, but [ still 
determined to try him, and hired him as a shepherd and to work about the house. It 
was not long before I discovered that several of my sheep had been stolen, and at last 
found him out. He ran away across the Kei, but was captured and sentenced to a year’s 
imprisonment. After he had served his time on the Breakwater he went off, and it 
was not long before he was again detected, tried, and imprisoned. Then he came 
back to me. I pointed out to him the ingratitude of his conduct, but resolved to 
give him a further trial, and I have from that time had no reason to complain, for 
the man has proved himself a good and trustworthy servant. I handed him over the 
whole charge of my sheep, and put him in a responsible position. I may state that 
since he has been with me he has married a wife for whom he gave cattle, and that 
no white man could suit me so well as a farm servant. I find that if you give the 
native shepherd charge of the whole of the sheep and place responsibility upon him 
he will prove trustworthy. 

5238. Where natives are living in locations and are not as yet ready for individual 
tenure, do you think those lands should be secured to them in any way by title if occu- 
pied in common ?—Yes; and 1 would have the title made out in the name of the 
headman. 

5239. Is drunkenness on the increase ?—I hardly think it is increasing. 

5240. Were the Gaikas becoming much addicted to drink before they Loft ?—Yes; 
it was shocking to see, men, women, and I might say children. 

5241. Would you support a law for the prohibition of the sale of liquor ?—I would 
in the Dependencies, but not in the colony. 


Mr. Theophilus Liefeldt examined. 


5242. Mr. Stanford.| Mr. Liefeldt, will you tell the Commission what opportuni- 
ties you have had of acquainting yourself with native laws and customs ?—I was born 
in Kafirland and, until eleven years of age, could speak no other language but Kafir. 
I have been connected with Kafirs all my life with the exception of two years spent at 
college in Graham’s Town. 

5243. As far as you know the Kafirs, are they satisfied with their own system of 
laws ?—As long as the chief does not take too much on himself (which is not unlikely) 
and become unnecessarily severe, I think they are quite satisfied. 

5244. Has the chief much power ?—Yes, he has all power. 

5245. Beyond what the law gives him ?—Well, the chief is looked upon as in- 
capable of doing wrong, but he is checked to a certain extent by old customs and laws, 
though he does not in all cases feel himself bound by them. 

5246. Has he power to change such laws and customs ?—No. 

5247. Is he bound to take the advice of his councillors in deciding cases P—He is 
bound, but does not always do so, though, generally speaking, he does. 

5248. Do you think we can improve their law very much by legislation ?—Yes, as 
far as morality and civilization are concerned, but I doubt as to ther bearing between 
man and man. 

5249. On the whole, do you consider that their system of law is, in their present 
state, better adapted to them than ours P—Yes. | 

5250. Do you think they understand our law ?—No, not entirely, they cannot un- 
derstand a man pleading guilty and being sometimes released. | 3 

5251. Are you in favour of native law being administered in native locations within 
the colony ?—Only to a certain extent. | 

5252. How would you have it administered, by a special magistrate or the magis- 
trate of a district ?—By the special magistrate if possible, excepting in serious cases, 
and I would at the same time allow them right of appeal in civil cases. 

5253. Would you retain, in the colony, the Kafir law by which theft and other 
offences are punishable by fines ?—I should recommend a middle course of fine with 
imprisonment. J would make it optionable. | 
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5254. Do you think that imprisonment with hard labour is considered a severe 
a a ?—I hardly know, but from what I have seen I doubt if they consider 
it such. 

5255. Would you adopt the spoor law in the colony and make native locations 
responsible P—The difficulty would be the copy of class legislation. As far as the 
natives are concerned I certainly would. 

5256. Would you interfere with the customs of marriage and polygamy within 


the colony ?—I should interfere so far as to let the first wife be the wife. If a man 


chose to have two or three concubines that would be his own affair. 

5257. In regard to circumcision and their dances, would you advise any action’ 
—I think a man has a right to circumcise if he wishes, but it should be done in pri- 
vate. Where attempts have been made to stop it boys have simply gone off and _ per- 
formed the rite themselves. 

5258. Are there any other immoral customs with which we could interfere ’—I do 
not think so. 

5259. How would you punish a man or a kraal for permitting the rite of circum- 
cision to be performed in public as at present, and whom would you punish ?—I should 

unish the abaqweta. I should look upon him as a public nuisance, and sentence 
fim to either fine or imprisonment. 

5260. Do you think such a law could be carried out amongst the natives without 
difficulty P—I think so. With the dances generally I should not interfere unless the 
public peace was disturbed. 

5261. Would you advise that the native laws should be drawn up into a written 
code ?— Yes, 

5262. In reference to the courts of special magistrates, would you adopt the 
colonial form of procedure or the Kafir ?—In trifling cases I should deal summarily, 
but with more serious cases of theft or assault I should allow a trial. | 

5263. In such trial would you permit the magistrate to cross-examine the prisoner? 
— Yes. 
5264. So that to some extent you would modify our form of procedure ?— Ycs, I 
would simply ask the prisoner what he had to say, after hearing the evidence against 
him. Many of the cases are so trifling that it would be a waste of time to hear them 
at length. 

2565. How does the Masters and Servants’ Act work as far as your experience 

es P—I believe it works very: well, though I am of opinion that servants are not 
sufficiently well paid, and many of the difficulties complained of often arise from that 
fact. A man is, say, in charge of a thousand sheep, and is out in all weathers, yet he 
gets only ten shilling a month, and I think the kilbng of sheep, or theft, is often the 
result of such small wages being paid. The complaints are, for the most part, the re- 
sults of some fault on the side of the master. I have no difficulty with my servants, I 
have had mostly cases of desertion, very few of theft. . 

5266. Do you think the Masters and Servants’ Act should be introduced into the 
Dependencies P—No, except so far that any one hiring a servant should enter into a 
proper contract, stating the period and rate of wages, and a register of this transaction 
should be kept. 

§267. Have you anything to suggest in the way of legislation which may enable 
farm and other servants to be more easily obtained than at present?—No. There is a 

t want of labour even in this village. Servants are difficult to procure. I think 
those who want them should apply to the magistrates in large locations, stating what 
thoy ire, and then natives applying to the magistrates for passes for enabling them 
to find employment, could be mformed that farmer so-and-so required such and such 
& man. 

5268. But would not that place the native at the mercy of a hard or unjust 
master P—He would have a remedy by law. 

5269. Would you approve of small native locations being established at reason- 
able distances all over the colony so as to provide a supply of servants P—It might 
answer, but some pressure would, I think, be required in order to make them take 
service. We tried it with the small location here, but they did not care to work, at all 
events, it did not answer very well. 

5270. Are the people in this respect very demoralized ?— Yes. 

5271. What kind of pressure would you exercise P—I think a poll-tax on all 
residents in a location. I would have a general inspection of a location, say, weekly, 
to find out who is earning his living, and anybody not found at work who could do se 
should be ejected. This would make the place to be inhabited only by those who 
were earning an honest living. 
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2572. Would not that be a kind of slavery P—If a man can show he possesses the Mr. Theat Lie- 
c(at. 


means of living. without work he has no right on the location which is placed there for 
labour purposes. 

5273. Do you find that the pass law works well ?—Yes, on the whole. It im- 

oses rather severe restrictions in some cases on the natives, but I think it works satis- 
factory: Where it seems rather harsh is in cases like this : say a man wants to ga 
from here to Butterworth, there are a number of short cuts, but he is obliged to keep 
on the main read, and this makes his journey about two or three times longer than. it 
otherwise would be. I would suggest that a divisional police be established to patrol 
the roads, and this native police might be placed under European supervision. 

5274. Do you recommend that the natives in the Dependencies ould be governed 
by a special code of native law ?—Yes, as far as possible. 

5275. Would you base such code upon native or colonial law ’—Upon native law 
as far as it was not antagonistic to ours. 

5276. Do you recommend that the magistrate should be assisted by intelligent 
natives at the trial of cases P— Yes. 

5277. Would you allow them to give a verdict, or only advise >—Only to give 
advice. 

5278. Do you think that all cases should be determined in the territories where 
they occurred, by the magistrates and without reference to any colonial court ?—Yes, 
excepting in serious cases such as murder or attempt to murder. 

5279. Could not a board of magistrates, with the chief magistrate of the district 

residing, be formed into a court to try murder cases ?—It might be done, of course, 
fiat I think.in the event of a eapitel sentence being passed, there might be some 
difficulty as to carrying it out, whereas, under other circumstances, a man would be 
tried in the colony. 

5280. If a:judge were appointed for the territories to deal with the more serious 
criminal offences, would that meet the difficulty P—I think a judge might be sent from 
the colony to try such cases. 

5281. Would you allow the chiefs to try civil cases between their own people, 
subject to the right of appeal to the resident magistrate ?—I doubt if it would answer. 
If the people went to the chief there should be no appeal. His judgment should be 
binding. Gradually the people would be won over to coming to the office, for the 
chief might, occasionally, pervert justice, whereas, before the magistrate, a fair decision 
would always be given. 

5282. Would you recommend that the form of procedure in native cases be made 
inexpensive and sunple ?—Yes. 

5283. Do you look upon the introduction of agents as a good thing P—No. 

5284. What is the opinion of the natives in regard to the procedure in our 
courts ?—That a great deal is quite unnecessary, and that, innocent or guilty, one 
never knows what is going to happen. In regard to agents they think the client 
throws himself entirely on the cleverness of the agent, who does all in his power to 
make it turn in his favour. They fully believe that if it is possible to get off the 
agent will get it done. 

5285. What is their name for agent -—IJyguctu, meaning one who speaks or acts 
for another, either honestly or falsely. 

5286. What is your opinion in regard ‘« uknlobola P—That it is not half so bad 
as is generally supposed to be; I do not look upon it as “ buying a wife.” 

5287. Would you allow cases of ukulobola to be entertained by resident: magis- 
trates within the colony?—Yes; I think there are instances in which one cannot do 
otherwise. 

5288. Do you think that cases of adultery between natives should be dealt with 
by the magistrates within the colony ?— Yes. 

5289. In seduction cases would you punish by fine ?—Yes. 

5290. Are you aware of any grievance existi.g among the Kafirs in regard to 
their mability to obtain redress in such cases ?P—I am not aware. When I was in 
charge of Sandili’s location, I ente:tained such cases. 

5291. Have you had any opportunities of judging of the effects of the abolition 
of ukulobola on mission stations and other centres PT don’t think that in any case it 
is entirely abolished. If not in cattle it is paid in money. In fact the husband 
always pays something or other. 

5292. Would you recommend a limitation to be fixed to the amount of dowry ?— 
No, I don’t think, taking it all in all, that it is excessive. 

5293. Do you think that it would tend to raise the status of women if it could be 
arranged that their consent must be obtained before marriage ?—Yes; and I think 
such consent should be requisite. | 
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5294. In what way could this be carried out ?—A father might bring his 
daughter, or a man his ward, to the office, and say that he wants to marry her to so 
a Le and then let the magistrate ask her if she is willing to take that man and be 

8 wife 


5295. Would you recommend that polygamy should be tolerated in the Depen- 
dencies or not P—I would not Sara the toleration of it, but I do not see how we 
can stop it. In future marriages, after a certain time, let the first wife be the wife, 
and refuse to adjudicate in regard to questions arising as to other women. 

5296. Would such a course be advisable at the present time ?—Perhaps not; we 
rust be very careful how we treat it, but I think the natives themselves would see the 
advantage. Ido not recommend any action at present, but still, the question might 
be mooted to let them know that the thing will come to pass at some time. 

5297. Do you consider the native law of inheritance a good one and suitable to 
them P—Yes, under the present state of polygamy. 

5298. But even in cases where there is only one wife, is it not suitable P— Yes. 

5299. Do you recommend a continuance of it P—Yes. 

5300. Would you extend this law to all natives in the colony?—I would. 

5301. Do you approve of the system of individual tenure in regard to the natives ? 
—I do, and it should meet with every encouragement. 


5302. Would you make it compulsory, or would you give it to those who ask for 
it P—Only to those who ask for it. ’ 


5303. And in case one man on a location wanted individual tenure, but the rest 
of the people did not approve of it, would you give it to that one man P—No, I think 
it would create great confusion. I would form small locations in different places 
where they would have sufficient ground for agricultural purposes, a small plot for 
building and commonage, and wherever anyone wants to secure ground, then he can 
go to this location. 


5304. How would you have such locations arranged; would you have them 
surveyed or only have them beaconed off P—I would have them surveyed, so that each 
man would have his own piece of ground. 


5305. Would you recommend that these titles should be alienable or inalienable ?— 
I would not object to a man selling to another native, but I would to a European, and 
no sale should be allowed without the consent of Government. 


5306. In these native locations would you allow canteens to be established P—No, 
certainly not; I would not have canteens at all, unless in the way of a public-house on 
the main road, or something of that kind. 


5307. Have you had any opportunity of observing the working of this system of 
individual tenure ?—Yes, up at Kabousie. It would have worked better had there not 
been a delay. Many of the natives had the money ready to buy, but were unable, and 
many who would have purchased had not the means. ‘Those who did secure a lease 
have remained on the ground to this day, and have improved it by irrigation and 
cultivation. ; 

5308. Have any sold their lots ?—-Not to my knowledge. 


5309. Do they try and increase the quantity of land they hold, or do they remain 
contented with the same extent P—There were not many lots, and the people preferred 
living in community, so that there was a difficulty in getting more ground. 


5310. Do you think this individual tenure can be introduced over the border ?— 
No, I think it might cause disturbance, and I am of opinion that the people would not 
care for it. They might on a few mission stations, but I don’t believe 20 per cent. 
would care for it. ; 


5311. In cases where people are not prepared for individual titles, or do not wish 
it, what sort of title should they have P—I should not give them any title. You could 
not make out the title in the name of the chief or headman, but you might make it 
out in the name of the trustees, and these might be Europeans, chosen by themselves, 
but I should prefer them not having titles at all. 


5312. Don’t you think that the non-possession of these titles is the cause of much 
of that distrust shown towards Government by the natives P—I cannot say. 


5313, On these locations would you make the land exclusively obtainable by 
natives, or put it up to public auction for Europeans to bid as well?—If possible 
exclusively for natives, for I have observed, in many instances, that land jobbers, 
having cash and means, would sell to the natives at exorbitant rates. I think, if 
possible, that it should be only for the native, and not mixed up with Europeans. 
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5314. Mr. Stanford.| What is your name in full?—Edward James Barrett. 

5315. And you are?—A Wesleyan missionary. I came here in 1863, and at once 
entered on native mission work. I have been engaged in the work in Tembuland, 
Fingoland, and here. : 

5316. Have you had opportunities of acquainting yourself with the native laws 
and customs?— With some. 

5317. What is your opinion regarding the operation of those laws amongst the 
natives ?—I do not consider them suitable to natives in the colony. 

5318. Do you consider that the natives in the colony should be under the colonial 
law, pure and simple P—I do, pure and simple, without distinction. | 

5319. Are there not circumstances in the condition of natives which would require 
special legislation in the colony, more particularly in regard to marriage ?—I think if 
we give them special legislation to meet their reyuirements we shall find ourselves in 
difficulties almost impossible to get clear from. They come into the country knowing 
we have our own laws and must abide by them. They are not obliged to stay in the 
colony if they dislike its laws. The better class of bone have a desire to become like 
ourselves. if we in any way make a difference between them and ourselves we widen 
the breach: they become irritable or discontented. We cannot give them special legis- 
lation for their advantage without it operating for their disadvantage, and this is one 
reason for my thinking that they should be under the same laws as ourselves. 

5320. You are aware that the Native Succession Act provides law for the natives 
in & 7 way ?—I do not know the law. 

(The Act was explained by Mr. Stanford). 

5321. Do you approve of that law P—I think it would be wise for the people to 
placed under the same law as ourselves, if living in the colony. 

5322, Then would you recommend that the Native Succession Act should be re- 
pealed ?— Yes. 

5323. What is the native law of inheritance P—I cannot explain it. — 

5324, Are you acquainted with the general principles upon which it is founded 
—I think you will have many better witnesses than myself on that point. I consider 
that one wife should be recognized, and that the estate should be divided according to 
colonial law amongst the children in cases where the man died intestate. 

5325. In polygamous marriages, as at present existing, do you recommend that 
only one wife should be recognized in the colony P—Yes. 

5326. In that case would not much injustice be done to those women who are 
already married, and who believe themselves to be honestly marricd to their husbands ? 
—I don’t know that it would. It might seem to bear hardly upon them, but if we 
frame our laws so as to recognize polygamy, and give any number of wives a position 
and inheritance, we should be framing our laws so as to perpetuate the bane of native 
society. 

3397. Do you consider that if repressive laws were made that polygamy would 
lessen amongst the natives P—My idea is that no special laws should be made for them. 
They should merely come under the law of the country into which they have come, 
nor can I see what hardship there would be in that. 

5328. Do you think that the natives themselves would deem it a hardship that 
their wives should not be recognized and that their children should not be allowed to 
inherit. Looking at it from their point of view ?—No, I don’t think so. They under- 
stand, for instance, that whatever tribe they enter as dependents they must conform to 
the laws of that tribe while they chose to remain in it, and I do not think they them- 
selves would feel they had any grievance in being brought under the laws of the tribe 
or country in which they lived, provided they were not obliged to remain there. _ 

5329. But where we have taken them over living on their own lands, and to this 
day remaining ee those lands, and they have not come under us in any other way, 
do you consider that we should treat them in this manner without regard to their own 
old national laws and customs ?—TI can see that it may work hard, but I cannot see any 
other clear principle upon which to act. 

5330. Do you think it would be a good plan to recognize such customs as are es- 
tablished among them and cannot be done away with, in a general way, aud trust to 
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moral teaching to erase them ?—That is the system J should recommend without the 
colony, in the Dependencies, but within the colony we cannot avoid bringing them 
under the colonial law. 

5331. Do you consider that provisions might be engrafted upon colonial law to 

rovide for the people living under us, as, for instance; has beew done in the fhheritance 
laws P—I think the desire of the leading minds amongst the natives living in the 
colony is to have equality before the law with ourselves, in every respect, and I think 
we should meet that desire. 

5332. That desire, I suppose, is chiefly amongst the educated natives P—I think it 
is among not only what we term the educated natives, but among the naturally supe- 
rior minded of the people, men who have a clear view of things. There are many, who, 
although, unable to read or write, have broad views upon these matters. 

5333. Are there many amongst the heathen who think in this way ?—I think the 
better class, when brought into contact with Christian natives are greatly influenced. 

5334. What proportion do you think there is of the class you mention and those 
who would continue their customs?—I dare say in numbers those who. would prefer to 
continue their own customs are very much greater, but they feel the power of stronger 
and greater minds, and they may be led. 

5335. Do you think that we can decline to recognize more than one wife, and also 
do away with their present law of inheritance without danger to the State P—Certainly. 

5336. And you recommend, Mr. Barrett, that the Dependencies should be under a 
different law ?— Yes. 

5337. Would you recommend that-.a spegial code of Jaws be framed, for the govern- 
ing of the Dependencies ?—No; I rather question the wisdom of a wnitten law, use 
writing it would tend to fix it. Our desire is, I believe, to gradually fit the people to 
come nearer and nearer to our own manner of living. 

5338. Then would you recommend that we should endeavour gradually to extend 
colonial law to the Dependencies as required P—No; unless the people themselves ask 
for it, then, yes. 

5339. Xt present what would you make the basis of your law for governing the De- 
pendencies?—I should recommend it to be grounded upen Kafir law, but I cannot ad- 
vise that Kafir law be formed into a written code, in consequence of the tendency to 
fix it, and it would be strengthening what we wish to wear out and disappear. 

5340. Are you aware that there is already a code?— Yes. , 

5341. Would you do away with that?—No; it may be very useful as a guide. 
It is already written and cannot be done away with. 

5342. How would you secure uniformity amongst the magistrates in the adminis- 
tration of justice without some written code to guide them ?—I am not sure that uni- 
formity amongst magistrates is possible or very desirable, because the state of tribes 
over which they rule differ. One kind of law may be good for Fingoland, but useless 
and bad in Pondoland. 

5343, How would you provide when a magistrate is appointed over a native tnbe 
of which, together with the district, he knows little, and is totally unacquainted with 
native laws and customs ?—I should recommend that he be removed as soon as possible 
and somebody else appointed in his place who is competent. 

5344. It may be that a sufficient number of able men cannot be found to provide 

certain districts with magistrates acquainted with native Jaws and customs ?—There 
may be a difficulty in getting good men, but still they are to be had. 
+ §3845. Would you, in all cases, make it necessary that such men should be specially 
qualified for such an appointment. For instance, that he should be well acquainted 
with the Kafir laws and customs, should know the district, understand the language, 
and so forth P—Yes, but I do not wish it to be understood that I recommend only such 
men as have grown up to that kind of knowledge for such positions. I know. men who 
in a very short time grasp the ideas by which Kafirs are led by their chiefs, and who 
possess peculiar qualifications for the duties, and although they may not understand 
the language, they pick up a good deal of it, as well as information which would render 
them very useful men indeed. 

5346. By having no written law to guide magistrates, would not they, to a certain 
extent, become legislators as well as administrators P— Yes. 

5347. Do you think such a system is separate from personal caprice and variability 
in the different men ?—I think the danger might be avoided by throwing the weight 
of responsibility upon the chief or headman of the district. 

5348. In what way ?—Let them form a council, by the advice of which the magis- 
trate should act, and never settle a case without such advice. 

_ 95349. Would you bind the magistrate to follow their advice in all matters P—He 
might decline to act at all if their advice was such vs he could not rightly follow it, 
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but it seems to me with the very small amount of power we have, it is safer to take a Rev. E J. Barrett. 
course the responsibility of which can be thrown upon the people themselves, although 4, 13 i891 
it might not always be the best course that could be taken, supposing we had more 
power. If he thought a case was not proved, he might decline to aot, or if there was 
danger in following the advice given by the council. 

5350. But the case might require immediate disposal ?—There is much more 
danger from precipitate action than in waiting a little while. The people would per- 
haps come round to the magistrate’s view. 

5351. Then who is to decide who is right P—If the men of the council had free 
speech, and all were open to conviction, they could not fail, after arguing the case out 
once or twice, to come to a decision. I would rather the council held the power of 
finally deciding. 

5352. Do you think the magistrates ought to be entrusted with any special 
powers ?—No; in the Dependencies the magistrate should be informed that he was 
merely the adviser of the people, and that he was not to do anything unless he could 
throw the blame or responsibility on the headmen. 

5353. Then would you recommend that we recede from the present position held 
in the Dependencies and return to the old position, that a magistrate be only an ad- 
viser ?---He was not called an adviser. His instructions were that he was never to do 
anything without the advice of councillors---headmen---but he was called a magistrate, 
he was respected as such, held that position among the people, but his general in- 
structions obliged him to be more cautious than, had he been left entirely to himself, 
he would have been. 

5354. In what way would you constitute these councillors ?---It would depend 
upon the district. I think the Government should have the nomination of men who 
should be recognized as chiefs or headmen. I think it would be wise, as far as possible, 
to make use of this power to reduce the influence of the chiefs, by nominating some of 
the more intelligent of the people who are not born chiefs, so as to have rather more 
than a majority of such men. 

5355. How would you secure their attendance P---I don’t think there would be any 
difficulty in securing the attendance of such men. They would come willingly. 

5306. Do you think there would be no difficulty ?---Not if they were in the position 
and felt the responsibility. They would feel bound to attend in order to see justice 
administered. | 

5307. Would you allow the people any voice in the selection of these men ?—No, 
I think not. If we go so far as to put such power in the hands of these councillors 
that the magistrate cannot act without them, it would be necessary, as I mentioned 
before, for the Government to reserve a power, and that power would be to select the 
ablest men in the district. 

39398. And could these men be removable at the instance of Government from 
this office of councillor ?---No ; I think it would be very easy for a magistrate, if he 
were & Wise man, to take so little notice of a troublesome councillor that he would be 
virtually deprived of the power of doing much mischief, and there would not be the 
danger of a formal deposition. 

5359. But where a councillor committed some grave crime or offence, would you 
allow him to retain his office ?---I think it would be dangerous to recognize the principle 
that they could be dismissed. Perhaps for a grave criminal offence it would be wise 
2 ne aman, but not short of that, not if he were merely troublesome as a coun- 
cillor. 

0360. And you would allow the decision of the council to be binding on a magis- 
trate, when given by a majority P---Yes, when given by a majority of councillors, but 
you will generally find in Kafir cases, if you give them time, that they will come to a 
‘unanimous decision one way or the other. 

5361. Are there any Kafir customs practised which should not, in your opinion, be 
made penal offences in the colony ?---Not any that would be so regarded by our oo- 
lonial jes 

5362. What procedure would you adopt in the courts of the Dependencies ?---I 
would adhere to the Kafir system. 
ie 5363. Would you recommend that agents be allowed to practise in those Courts ? 
—No. 
5364. Why not ?—Because they would always be trying to make work. 

7 9365. Would you prohibit the sale of spirituous liquors in the Dependencies ?— 
es. 

5366. Would you also prohibit the sale of liquor to the natives in the colony ?— 
I must keep to the same principle that we cunnot have two laws, but there is the Licens- 
ing Act in force. Ifa canteen is annovnced to be started, and a large number of the 
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inhabitants petition against it, the place would remain closed, and the system is, if 
wisely used, an admirable one. | 

5367. Would you recommend that a circuit court should visit the Dependencies 
for the trial of the more important cases P—No. 

5368. How would you provide that cases of murder should be dealt with in the 
Dependencies ?—I think that until the Dependencies themselves made a strong request, 
that our colonial law, or some parts of it, be brought to bear, I think we might safely 
follow the Kafir custom in such cases. 

5369. Do you think a board of magistrates would be sufficient to deal with such 
oases P—I think one magistrate would be sufficient, assisted by councillors. 

5370. What would be the effect on the native mind of one system of laws for the 
Dependencies and another applicable only in the colonies >—If we had one law in the 
colony for the white man and another for the black, and in the Dependencies another, 
there might be a difficulty, but if in the colony we have simply colonial law, and in the 
Dependencies a form of their own, I do not see what difficulty is likely to arise. 

5371. What is your opinion of the pass laws ?---I do not approve of them ; I think 
that they should be abolished. 

5372. Mr. Rolland.| If we were to have no special legislation for natives in the 
colony, how would you deal with what is already in existence such as: The Native 
Succession Act, ‘The Pass Laws, The Cattle Removal Act, The Disarmament Act, The 
Native Locations Act, and others ?---I think we should be better without them. I am 
not very strongly opposed to some, to others 1am. I do not see a better plan than to 
get rid of the whole and have one simple policy. 

5373. Mr. Stanford.| If you retain colonial law, as applicable to all classes within 
the colony, how would you suggest that administration should be brought home to the 
mags of natives in the several districts in the colony ?---I do not think that there would 
be so much harm in its not being brought home to all people as long as we do not 
compromise our principles of legalizing and accepting their bad customs. If they per- 
sist in going on in their own way, and are satisfied with the administration or settle- 
ment of cases amongst themselves rather than avail themselves of our laws, I think it 
would be safer for them to go on in that style until they become tired of it, as they 
would in time, and then it would be for us to apply our law. 

5374. Then you would simply ignore the evil?—Yes, rather than have special 
legislation to meet it. 

5375. Mr. Rolland.| Are you acquainted with the Kafir customs as to marriage ? 
— Yes. 

5376. You are probably aware that those customs have been, to a certain extent, 
recognized by the Natal law ?—I am. 

5377. Would you advise any legislation of that kind to be introduced in the De 
pendencies P—No ; if we were obliged to recognize their customs at all, it should be 
just merely an unwilling recognition of what exists in the tribe amongst which the 
magistrate happens to be stationed. 

5378. Don’t you think that the magistrates working with such councillors as you 
have mentioned will tend very much to perpetuate customs such as ukulobola, poly- 
gamy, and even admit of their recognition P—I am not sure that we are strong enough 
to place a magistrate in a tribe with power to put down such customs. If we legislate 
we take upon ourselves the responsibility of enforcing our legislation, and that beyond 
the colony ; but, if we take up the position say, of a paramount chief, who is guided by 
the very best and most intelligent men in his tribe, as councillors, the responsibility of 
whatever is done is thrown upon them. I think we might even get something near 
what is good in Kafir custom itself, and by the councillors’ responsibility. 

5379. Can you suggest any other course besides that for the modification of these 
customs ?—TI think it would be safe for the Government, in introducing its representa- 
tive, to inform the tribe to which he may be appointed, that, as the representative of 
Grovernment, the magistrate could never be expected to countenance what was morally 
wrong; that he would support them and give them his assistance in any decisions they 
came to, as long as those decisions were not contrary to moral right. 

5380. Do you consider polygamy to be immoral ?—Yes. 

5381. Then how would ah, ee a magistrate in the Dependencies deal with cases 
arising out of polygamy in regard to the recovery of the dowry or disputes relating 
to inheritance P—I think he might decline to hear such cases. 

5382. Would not that weaken his position very much as a means of control over 
these natives, and of doing them good ?—I do not say so, because, according to Kafir 
custom, the people are always able to settle their own cases if they can, with right of 
appeal to the chief of the tribe. They could settle such cases amongst themselves, but 
the magistrate would simply refuse to have anything to do with them. 
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9383. Would you introduce any legislation for the purpose of preventing forced 
miarriages in the Dependencies ?—No; because I do not think it would be safe to 
sone any legislation at all. Whatever laws we give them we must be prepared to 
inforce. 

5384. If you introduced any legislation whatever into the Dependencies, what 
would be the position of the Governinent and its representatives 9—I think virtually 
the position of those representatives would be as advisers to the people—“ the president 
of the assembly” rather than a magistrate. 

5385. And in cases where the advice of the representative was not taken P—Then 
they would be obliged to find a better way of settling the matter, and if the difficulty 
did not arise out of the fault of the magistrate himself, they would be likely, very soon, 
to discover that they had been making a mistake, and come round to the magistrate’s, 
or representative's, view of the case. 

5386. A magistrate is called upon to deal with, say, a case of inheritance concern- 
ing cattle derived from the custom of ukulobola, and from a polygamous marriage, how 
would you have him act in the Dependencies ?---I think it would be sufficient for him 
to decline to entertain the case. He might tell them, as they were very well aware, that 
he was an Englishman, and disapproved of slavery and the sale of human beings, and. 
that if they persisted in holding such customs they must certainly dispense with his 
assistance in these matters. 

5387. Mr. Stanford.| Do you consider ukulobola the purchase and sale of o 
woman P--- Yes. 

5388. On what grounds ?---The cattle pass from the family of the man about to 
marry to the parents of the girl as an equivalent for the woman herself or the children 
she is to bear. 

5389. Do you look upon it as a security for the good treatment of the woman P--- 
I think it is rather a security against it, because as long as her husband is willing to 
pay, no matter how she may is treated, she seizes every opportunity of running back 
to her family. The husband has only to pay a beast to get her back, and he can punish 
her as much as he pleases. 

5390. But does not the fact that she may run away from her husband to her 
people, and cause him to be fined a beast, make him kinder to his wife than he would 
otherwise be in order to save himself from loss ?---It may. 

9391. Would you allow chiefs in the Dependencies to try cases amongst their own 
people ?---Yes; and would allow the people to take these ukulobola and inheritance 
cases to them. 

5392. Would you allow an appeal from the chief to the magistrate P---Yes; but I 
would not oblige the magistrate to entertain every case brought before him unless he 
saw fit. 

5393. If, according to the custom of the tribe, injustice had been done in a case of 
inheritance by the chief’s court, would you allow the magistrate to entertain such case ? 
---If to deal with such case involved the recognition of an immoral custom, I think he 
might safely leave it alone. 

5394. What would be the immorality in children inheriting property left by their 


father, who had been a polygamist ?---Lf it was the price of human flesh, there would 
be immorality it it. 
5395. Would you allow the trial of inheritance cases by the magistrate, provided 


they did not arise through ukulobola ?---Yes. I might add, however, that I do not 
wish to say that it would be wrong for the magistrate to deal with such a case, but I 
believe that the people would thoroughly understand the position in which he was 
laced. They would know that he believes such cases to be wrong, and that he would 

ines nothing to do with them, because his own convictions would not allow it. 

5396. Might there not be cases of injustice on the part of the chief ?---Yes. 

5397. And in cases of ukulobola and imbheritance you would give the people no 
remedy against the decisions of the chief ?---No. 

5398. Would not such a policy create much dissatisfaction amongst the tribes ?--- 
No, I don’t think so. As long as they can see the reason of « thing they do not get 
dissatisfied, and they can well understand the reasons for a Christian refusing to adjudi- 
cate in cases which seem to have originated in wickedness. 

5399. Is ukulobola allowed on the mission station presided over by the denomina- 
tion to which you belong ?---No; not as far as I know. I never allow it. 

5400. Are those who practise it amenable to church discipline ?---Yes, they are 
expelled from church membership. 

5401. Do you approve of this P---I do. 

5402. Are you aware of any instances in which amoking has been made a question 
of church discipline ?---I have known of some cases in which a broken promise in regard 
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to smoking has come under church discipline, but not the smoking itself, and I think it 
was a mistake to take up the subject at all. 

5403. And where a promise not to smoke was broken, what was the consequence? 
—I think the person’s name was taken off the class books as a punishment, not for 
smoking, but breaking his pledge; they were, in fact, cxpelled. 


Kamastone, Friday, 14th October, 1881. 
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W. E. Sraxrorp, Esq. | KB. 8. Routanp, Esq. 
Rev. £. J. Barrett re-examined. 


5404. Mr. Stanford,| What extent of land at Kamastone is held by the mission ? 
—Only a glebe held by the missionary society of about 180 morgen. 

5405. Are the mission people, under your church, holding their lands by individual 
tenure ?—The titles are now being issued. 

5406. Do the people appear to be willing to receive these titles >—They do. 

5407. Has there been any delay in accepting them since it was first known they 
were to be issued ?—There has been some delay. They were not quite ready, I believe. © 

5408. Is the desire general amongst both mission people and heathen to possess 
title >— Yes, I think so. 

5409. Are you aware of the number of titles granted for the whole district ?— 
I don’t know the exact number, but I think some 1,700, of which 208 have been issued. | 

5410. How do you account for so few titles being accepted by the people ?—One 
thing was, that all the titles were not here, a few coming at a time, and it has often s 
happened that people wanting to take up their titles were unable to do so, as they had 
not come, whilst titles for those who did not particularly want their land had come. 
Another reason is, that the people have been almost starved owing to successive bad 
seasons, but I think the strongest reason has been some dissatisfaction and confusion 
about the price they were to pay for them In the first instance they were told that 
they must pay £5 0s. They thought that that was more than had been charged to 
natives in other locations, under similar circumstances, and objected to pay it, although 
n few did so. Afterwards Mr. Laing visited the place, and they understood from him 
that he would. use his influence in Parliament to try and get it reduced to thirty 
shillings. It seems there was some misunderstanding about this, for they, -it seems, 
took this as the amount they were to pay. However, the sum was reduced, at first to 
£3 14s. Gd., and again from that to £2 10s. 3d., and, native like, they may still hope 
for a further reduction, for they like to get all the advantage they can. 

5411. Do you consider the amount now charged on these title-deeds sufficiently 
fair and reasonable to the people ?—Yes; and a great deal of trouble was taken 
to try and explain to the people the fallacy that any further reduction would 
be made, and that the cost of stamp duty—now that the mero expense of title 
had been redueed—made tho amount, stamps and title inclusive, £2 10s, 3d. 
Probably Mr. Laing hardly deemed it necessary to point out that of course he did_ not 
include the cost of stamps in the reduction he hoped to obtain, and the people taking — 
his words in a literal sense, naturally and gladly calculated on the total cost of the title 
being thirty shillings, Another unfortunate difficulty has been the non-issue of the 
mission titles. Jfad we received these, and paid for them, the force of example would 
have proved more cloquent than words, for the people would have believed there was 
something in it. 

d412. Do you recommend that individual tenure should be encouraged in the 
colony ?—No. 

6413. What is your opinion regarding it ?—I am afraid that the effect of it wil 
be to scatter the natives who receive individual tenure, but if that is the only way m 
which they can secure valid title to their land, I should say, then give it them in that 
way rather than not at all, but still, I am afraid of the effect. 

d414. In what way do you think they would be scattered ?—I think they would | 
be likely to get into debt and sell their land. 

9415. Would you not make the titles inalienable ?---It is stated on the titles now | 
being issued that they are inalicnable, except with the consent of Government, and I 
suppose that if a large amount of moncy were to be owing to a member of Parliament 
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of great influence, it would not be difficult for him at some time or other to obtain the 
required permission, and the land would go. oo 

5416. Would you recommend that the titles be made altogether inalienable, 
except to other natives ?---Yes; but, on account of the difficulty of doing that, I rather 
shrink from the system of individual title, because it is special legislation for the natives 
in common, and i think it dangerous. 

5417. Where the natives are still living in locations, in. common, do you recom- 
mend that outside boundaries should be made, and that title, describing these, should 
be issued to the people P—Yes, I think that would be better. 

5418. Do you recommend that individual tenure be given where people ask for 1t 
themselves ?---I don’t think so, unless it were very plain that it would be best for them. 

5419. Do you not look upon holding individual tenure as a sign’ of advancement 
among the people, and also as likely to ensure a greater loyalty towards the Govern- 
ment ?---I think that if they were themselves to purchase the land, as ordinary men do, 
and so become land-owners, they would value their property very much more than they 
would by having it granted them. 

5420. Was individual title in the Kamastone location brought about at the 
request of the people, or were they, in any way, forced into it ?---I believe it was at the 
request of the people. They were not unanimous at the time in thinking it desirable, 
though they now appear to be so, as far as I am aware. 

5421. What you fear, I suppose, in reference to these people, is that they may sell 
or mortgage their land and so lose it ?--- Yes. : 

§422. Do you think it would be an advantage instead of haying the lands vested in 
the Government, to have the property vested in trustees, or in a land court, which 
should be organized for the hearing and settling of cases relating to land in the interest 
of natives, still adhering to the system of individual tenure P—I think it would. 

5423. As you recommend special legislation in that form for the natives, don’t 
you think it would be better to go to the extent of making the land inalienable 
altogether, excepting to natives, as the safest means of keeping the property in their 
hands, and not allow any mortgage of land ?—I am not sure that, in the interests of 
the colony, it is desirable that the land should always remain in native possession, even 
looking at the point, solely in the interests of the natives themselves, for if there are 
likely to be native reserves outside the colony, into which they could remove from 
time to time, if they found Colonial laws oppressive, I am not at all sure but that it 
would be better for them to give up a location in the colony in exchange for the land 
beyond the border. It might not always be good for the colony to have natives 
living in it. 

5424. Are not the native locations a source of labour supply ?---Much depends 
upon the character of the natives. One location may be very valuable as a source of 
lebour supply, and also a good defence to the colony, furnishing a large number of 
fighting men, loyal to the Government, whilst another location may, on the contrary, 
be a great source of danger, and supply very little labour. 

5425. In the Dependencies would you recommend that individual tenure be 
granted to any person desiring it ?—No. | 

5426. Upon what grounds ?—I don’t think it would be possible to manage the 
Dependencies in the way I suggested in my first examination if that were done. 

5427. Would you recommend that Europeans should be admitted to hold land in 
the Dependencies on equal terms with the natives P—No. | 

5428. With reference to mission stations in the Dependencies would you recommend 
that individual tenure be granted to the residents P—No. 

_ 5429. Are you aware of the terms upon which mission stations in Tembuland hold 
their land at present ?—Yes, I think so. Wodehouse Forest Mission Station was given 
to the Glen Grey Mission people in exchange for Glen Grey. Seplan and Xalanga 
Mission Stations were, I believe, given to the Missionary Society by the chief, for the 

ose of mission stations. 

5430. As far as you know, all the mission stations in Tembuland were given by 
the chief ?—Wodehouse Forest, I believe, was given by the Government, the others 
were given by the chief. 

0431. Are you aware of the letter dated 14th July, 1880, addressed by Mr. Chubb, 
the Chairman of the Wesleyan body, to His Excellency the Governor, asking that 
individual title should be given to natives holding land on mission stations ?—Yes. 

0432. Do you approve of that letter P—When that matter was talked over, and it 
was decided to send that letter, it was believed that it would be impossible to obtain 
anything better from the Government, and therefore individual title was asked for, 
but I believe, if the people could have collective titles for their locations granted to 
them, the missionary body would prefer it ; I would myself. 
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5433. Do you think that if collective title had been given to the Kamastone and 
Ox Kraal locations that the people would have preferred it to individual title ?---I think 
not, but I am not sure. 

5434. Do you consider that a collective title would have been better for them ?--- 
It might. 

F435. I take it that you hold as a general principle in regard to locations, that 
such locations should be held in common by the people, and that where they desire 
individual tenure they should purchase land outaide those locations, either from 
Europeans or the Government ?— Yes. 

5436. And this principle you recommend to be carried out in the Dependencies ?— 
I do not understand what facilities they would have in the Dependencies to purchase 
land. They would have to come into the colony. 

5437. Mr. Rolland.] If locations were made native reserves, and constituted such 
by Act of Parliament, it would of course debar individual land-owners in the locality 
from selling their property. Would not that be sufficient protection to the natives ?— 
Yes, I think so. 

5438, From your experience of individual tenure, do you think that the natives 
improve their lands more when so held ?---I have not had much experience, and can 
hardly venture an opinion on that subject; they might. The titles you see are only 
just being issued here. 

5439. But those who have titles, are they improving their property in any way, 
either by enclosing it, or by water-leadings, anything of that sort p.... Well, I cannot 
say that I have, as yet, remarked anything very striking. There has not been much 
improvement made whilst we were without titles, and we have not yet time to see 
whether individual ownership will improve us much more. 

5440. What is your opinion in regard to the size of these lots ?P---That they are 
too small, 

5441. Would you recommend that one individual should be allowed to hold more 
than one lot if he can purchase ?--- Yes, or give the people, if they are to have individual 
tenure at all, larger lots. 

5442, Are the natives of this location prepared for any form of local self-govern- 
ment ?---Yes, I think so. 

5443. How does the system at present in force answer ?---It works pretty well, 
excepting that there are no means of raising any funds to be expended for the public 
benefit, for the good of the whole community, and we find it almost impossible to get 
the people to unite for any work of general utility. 

5444. Would you recommend that the system should be recognized by law, and 
that a muncipal body be formed with power to levy a rate ?---Yes, 1 would recommend 


_ such a course. 


5445. Would the natives be prepared, do you think, to pay a small rate ?---I 
think they would. For instance, the water supply of this village is very bad, and 
although they meee grumble a little at paying a rate, water would be a great blessing 
to the place, and funds might be raised in order to bring it in a good supply to the 


lage. 

"5446. Is there any scheme contemplated for irrigating this particular location ?— 
I am not aware of any contemplated plan, but I have often and often thought that it 
would be a great benefit. 

5447, is it possible to construct such a work without great expense P—I am afraid 
I am not engineer enough to answer that question. 

5448. Do you think the natives would consent to give labour instead of money ?— 
I don’t think that would answer so well as a money tax. 

5449. How would it be if they had the option of paying such a rate in money or 
labour ?—I am inclined to think they would shirk it. 

5450. Would you leave the construction of public works in the hands of 
native municipal officers ?—I don’t see in what other hands it could be put. 

5451. Would you give the Government or the superintendent a voice in the 
matter ?—The superintendent should certainly have a voice in the matter, and act with 
the advice and concurrence of the municipal council, or whatever it was called. 

5452. Have the arable allotments in this location been surveyed in such a way a8 
to make it possible to irrigate them ?—Some have, others have not. 

5453. And, as a rule, do they get fair average crops from these unwatered lands? 
—No; in the four years I have been here, they have only got a single year’s crops from 
these unwatered lands. 

5454. Are there any considerable works for irrigation in the different locations 
with which you are acquainted P—No ; just simple water furrows which bri out all 
the water it is possible to bring out and make use of. The works which would be most 
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useful would be works to store up and save the water for use in time of need, such as 
dams and reservoirs. There is a little spring in the back of the mountain which 
scarcely ever fails ; it is very small, but if iron pipes were laid down the water could be 
brought into the village, and everyone would have a supply. The water could be 
received in a dam, and would afford an abundant supply for drinking, washing, and 
other purposes. At present the people go some distance, and should a hut catch fire 
the place to burn. 


5455. Have the natives gone in for tree-planting ?—A little in the shape of fruit 


5456. But no timber trees P—No, I think not. There are a few willows. 

5457. Is the supply of wood on the different locations becoming scarce, or is there 
still a good supply p—T think there is still a pretty fair supply. 

5458. Are the woods preserved ?—Yes, very carefully guarded. 

5459. Would not a municipal body be of great use in promoting and protecting 
the growth of trees >—Yes, if the trees could be protected while growing up from stock, 
it would be a good thing. At present any tree planted is almost certain to be destroyed 
before it reaches any size. To do this, however, would require that the municipality 
body should have power to raise and expend a little money for the culture of trees. 

5460. You are of opinion that the superintendent or magistrate ought decidedly 
to have a voice in these matters?—Yes. 

5461. In connection with any of your mission schools, are there any local school 
committees ?—There is one local school committee in connection with one of the schools, 
and where there is not nominally a school committee, the headman and other men of 
importance on the place, are always willing to render their assistance to the missionary 
when needed. 

5462. How do they raise funds for salaries and school expenses ?---For supple- 
menting the teachers salary, a small fee is charged every quarter, if there is any 
expense for board it is covered by subscription. 

d4€3. And how are school materials provided for ?---Dr. Dale has generally given 
us grants for them. 

5464. Do the parents supply any money ?---Very little, and there is a difficulty in 
getting children to attend. 

5465. What is the parents great objection ?---It is a thing which interferes with 
every family. J’ew, comparatively speaking, appreciate it, and do all they can to 
support them. The majority of, the recat seem to consider that their children’s 
services are valuable to them, and it is a very serious inconvenience to have them taken 
away to school. Unfortunately, too, some of the children who have attended school 
turn out badly, become idle, and object to much labour; then, whenever a child is of 
assistance to its parents they dislike it being sent to school, and point to the bad example, 
and say, if he had not gone to school he would have been better, and put down the 
result to the teaching. 

5466. Are the school hours such as to allow of the children assisting their parents ? 
--- Yes, but the parents are very lax indeed in the government of their children, and 
although we try to impress upon their mothers and fathers the fact that as soon as 
school 1s over the children should be compelled to return home to do any work required 
by them, yet the parents think that if they let their children go to school they put all 
the responsibility upon the missionary or school teacher, and do not exert themselves 
to insist upon the children coming home in proper time. The pupils, therefore, idle 
about until evening, and sometimes fall into smiciiet 

5467. Do you disapprove of intoxicating liquors being sold in the location P—Yes. 

0468. By placing the licensing power in the hands of these native municipal 
officers, do you think that they would be likely to refuse licenses, or be more likely to 
grant them P—I think to refuse them. 

5469. Would you have a licensing board within the location ?---I don’t think it 
would be at all necessary. I believe, at present, the rule is that no license shall be 
granted until notice of its application shall have been made public, and the people 
could petition against any licenses which would be likely to appear. 

5470. Mr. Stanford.| Do you consider the present time a good one for introducing 
any change in the government of the natives?---It would depend upon what sort of 
changes they were. 

0471. Changes such as you recommended before, such as refusing to recognize 
only one wife ?---No; I question whether it is a good time for introducing any such 
change. I should like to see a few of the changes which have been brought in repealed. 

0472, To which do you refer ?---The Branding Act and the Disarmament Act. 

0473, Are you aware that under the Branding Act it is not required that a Govern- 
ment brand should be put on the cattle, and that under the Act an inspector may 
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allow cattle to be branded with the owner’s own brand ?---I know this, that the practical 
working of the Act seems to leave power in the hands of the inspector to annoy the 
people, and I think popular prejudice against the Act is so strong now that the only 
safe course is to get rid of it. 

5474. Would you rather leave Acts of that nature to local self-government to be 
dealt with by the people themselves ?— Yes. 

5475. Before we close your examination, Mr. Barrett, are there any other matters 
you would like to bring to the notice of the Commission ?—I should like to mention, if 
within the scope of the Commission, to listen to my remarks, that these people at 
Kamastone at the outbreak of the present war were called upon to fight in defence of 
the colony, and have always proved loyal when placed in similar circumstances. But, a 
long period of peace having intervened since they were last called upon, a very stron 
disinclination was naturally prevalent among the people to have anything to do wi 
fighting. The country was in circumstances of extreme danger. The farmers between 
us and the rebels were trecking into laager in every direction, and it was an anxious 
and threatening time. I used all the influence I possessed with the people to induce 
them to take up arms in defence of the colony, and they did not ahrink tom doing so, 
because they had no disloyal feeling, but they loved peace and would rather not have 
been drawn into the struggle. I may have rather over-exerted my influence, but I did 
my best to induce them to take up armsin our cause. A contingent went out with Com- 
mandant Frost’s column and were in a good many engagements, in which they were 
always successful, and were highly spoken of by all the officers over them. They 
swept Gcalekaland and helped to conquer Gongalabele’s people. In order to do 
this they bought horses and guns, which were well used in colonial defence, and the 
firm attitude taken up here by the people at home had so good an effect upon the 
whole district that I have not heard of a single instance of disloyal conduct. They acted 
as a barrier, as it were, to the disturbances, and the whole country behind us was quiet. 
Almost immediately after the return of our men, and simultaneously with the 
disarmament of the rebels, with whom they had been fighting, they were ordered to 
give in their guns under very severe penalties. They were told that if they did not 
give them up they would be subject to a very heavy fine or imprisonment for a period 
of five years; and, most unwillingly they obeyed, and gave up their arms. Of course, 
I could have told them that the thing was utterly illegal; that the district had not 
been proclaimed under the Disarmament Act, but I was afraid to say a word that 
would in any way encourage them to resist the action of those in power at the time. I 
deemed it safer to allow them to suffer a wrong than to encourage their spirit of in- 
subordination, and, therefore, I said nothing. It was many months before the pro- 
claiming of the district under the Disarmament Act, but I do not think that the people 
were aware that the action was, at the time, illegal. They submitted because they 
thought they must, and I allowed them to do so rather than resist the powers set over 
them. I did say, at the time, that the Government would see the injustice of the 
proceeding and would probably repair it in some way. For a long time afterwards 
there was no other outbreak of hostilities until the country was in danger of a rising on 
the part of the Tembus. The feeling of anger and indignation of the people here 
almost tempted them to join the enemy. I think there was then great danger of their 
falling into the snare. The country was full of rumours that the Fingoes had already 
broken out in rebellion, and it seemed to me absolutely necessary that something should 
be done to prove that the Fingocs were still loyal. I took the opinion of a few of the 
most intelligent men among them, and finally, took the responsibility of calling a 
meeting of all the headmen and men of importance in Ox Kraal and Kamastone. I 
might mention too, that some time before this the people had been petitioning Parlia- 
ment and writing to the Government, to try and obtain redress, and that the magistrate 
of Queen’s Town had been sent out here to inform the people that if they dared to write 
or hold meetings or agitate in any way against what had been done, they would get 
themselves into serious trouble. I nevertheless called this mecting, which was a politi- 
cal meeting, and they at once remarked to me that if they should be called upon to 
account for having met together for political purposes they should lay the blame upon 
me. At that meeting I pointed out the danger in which they were placed, and that 
they appeared to be regarded by o great many of their colonial neighbours as danger- 
ous people. I went on to state that I sympathized with them very strongly in regard 
to what they had undergone, and had represented to the Government when there was 
peace, but added, that now, when there was war, I thought, as dutiful subjects, it was 
a time to put aside any sore feeling they had, and in some way or other show their 
loyalty. I could not take upon myself to say what ought to be done, but that they 
ought to do something. Then they poured out their complaints and made me feel 
very much ashamed of myself, as an Englishman, telling me all the wrongs they had 
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oad suffered. I said, in reply, that I was not in a position to do or say very much, 
ut I knew they looked upon me as a friend they trusted to give them advice and 
warning, if I thought there was danger, and that I had done so. Finally, Zulu 
got up and said that in regard to accepting the compensation offered by the 

overnment for their confiscated guns, that was a matter in which every in- 
dividual must please himself. There was no one to hinder a man taking the money if 
he chose, nor anyone to insist upon his accepting the price. But, said he, if the Gov- 
ernment want our services the only thing necessary to be done is to call us together as 
they did before, and that men would be forthcoming. This took place on the 
Wednesday, and on Friday Commandant Frost came here and said he wanted 
to raise 300 men. The news was at once spread, and 3800 volunteers turned 
out, and they did excellent service in putting down the rebellion, but, up to 
the present time, I have not heard of any redress ts the wrong, the injustice, of taking 
their arms from them. I think it would be wise if the Government were to call them 
together and let some special Government representative be sent to explain matters to 
them. He might point out that, at the time the disarmament was attempted, it was 
hoped that a lasting peace would be secured by removing the arms from the hands of 
all those people who were regarded as dangerous. That it was hoped that the Fingoes, 
being the most trusted of all the people under Government, would, by quietly giving up 
their arms, lead to a general and peaceful surrender of the arms of all the other tribes. 
Such was the hoped for result of theix example. It would be necessary for the Govern- 
ment to state that there was no cause for distrusting them, that the fact of their yielding 
to the demand to deliver up their guns so readily, and their since fighting for us, was 
a, proef of their loyalty, and that now such a course is to be taken as the Government 
thinks fit, and if they were perhaps told that any of them who wished to have licences 
could do so, it might answer the purpose. I do not say that this would entirely do 
away with the strong feeling of irritation created, but it might do something towards it. 


Kamastone, 14th October, 1881. 
PRESENT : 
W. E. Sranrorp, Esq. | BK. S. Roiiann, Esq. 


Zulu, Xayimpt, Pombant, Tisani, Jacob Pateni, Zoudani, Klaas Dendola, James Mat- 
shoba, Samuel Sokaba, Petrus Matshingele, John Maqutzana, Joshua Lishuha, Tantje 
Buge, Hendrik Goza, Jan Nyingiza, Utonga and others, Fingo headmen and residents of 
Kamastone and Ox Kraal, examined. 


5476. Mr. Stanford.| You are Fingoes who have been for many years resident 
in the native locations of Kamastone and Ox Iraal P— 

Samuel Sokaba: Yes; the tribes to which we belong originally lived across the 
Tugela River, under their chiefs, but we were driven away by wars and wandered down 
into Hintza’s country, where the missionaries found us, and we met the Rev. Mr. 
Ayliff, with whom we came into the colony. Tart of our people went to Fort Peddie 
District with Mr. Shepstone, and others scattered about the country amongst the farmers 
secking service. I tovk service with farmers, and worked my way down towards 
Grahamn’s Town, and then I joincd Mr Shepstone’s mission station and came down 
here with him. A considerable number of }ingoes came down with Mr. Shepstone to 
this part. Kama was living here, having had this country given him by the Tembus. 
After we had been here a Fettle time, I don’t know how many years, the war of 1850 
broke out. After the end of the war of 1800 Kama went away to the lower country, 
and we remained in the district. 

5477. Do you continue the customs of polygamy and ukulobola P— 

John Maqutzana: In the old times we married many wives and paid cattle for 
them. We still pay cattle for our wives. The school people do not pay cattle for 
their wives. 

April May: The school people do pay cattle for their wives. We still approve of 
ukulobola. 

James Matshoba (Christian): I have given up ukulubola, because I was convinced 
it was not right. I am a Christian. 

Samuel Sokaba: I am going to say what two venerable missionarics told me, Mr. 
Shaw and Mr. Shepstone, that as far as they could judge the custom among the natives 
was a good one; that it was a bond of friendship between the two families, and that 
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yimpi, and ~where we married without ukulobola the woman had no place of refuge in case of deser- 


tion by her husband or destitution. Among ourselves we never heard of it as 
being the sale and purchase of a woman. That view has only been taken of ukulobola 
by Government. 

Petrus Matshingele (Christian): I say that ukulobola partakes of the nature of a 
sale, because a man gets a wife for cattle, and when he ill-uses her he brags about the 
cattle he paid for her. A man of good character would not take this view. He would 
remember that although he sent cattle to his wife’s relatives it was only to strengthen 
the bond between them; and amongst us, if a man has not paid anything for a wife, he 
is very much despised by his wife’s relatives. Therefore, when a man gives cattle to 
his wife’s relatives, it causes him to receive respect from those relatives. We see evil 
days arrive when men of bad character pay for their wives, it gives them greater autho- 
rity to ill-use them. In many cases the cattle have been disposed of by the wifes rela- 
tives, and even where the parties would like to dissolve the marriage they cannot com- 
mand sufficient stock to return the husband the cattle he has paid. Therefore we 
Christians, accept the Gospel and consider it a bad custom, and only make presents to the 
father of the bride after marriage, perhaps two or three head of cattle, simply as a gift 
from his son-in-law by his own free will. He is not asked by the father of the bride 
for the present, and we have never yet had a case of a son-in-law attempting to recover 
this cattle in the event of any trouble with his wife, though, I should remind you, that 
this practice of which I speak has but lately come. 

0478. By whom are cases arising out of ukulobola settled ?—Ukulobola cases are 
hoes on by our superintendent where we cannot arrange them among our- 
selves. 

5479. Do you consider this practice of ukulobola a good one P— 

Pombani (headman) states on behalf of the heathen natives: This ukulobola is a 
very good thing. We believe that cattle are given in consideration of the trouble, 
expense and anxiety of parents in rearing the children, and when the girl is married it 
is only natural that the father should ask his son-in-law for some bread. It is not a 
sale, because where a husband and wife disagree the wife can return to her relatives, 
and that is a proof that there is no sale. here a husband dies the woman returns to 
her relatives, therefore there can have been no sale. A husband buying a wife has no 
right to sell her again, and if you beat her the case is “talked ” and settled at the 
kraal of her relatives. If you buy a horse, and have a quarrel with him, would you 
think of bringing the cause about it to the person from whom you bought it. For 
this reason I also say the woman is not bought. I say it is giving the father of the 

irl some bread. I say it is not right that this custom should be abolished. If it is to 
be done away with let it be so by the word, not by legislation. I say that the custom 
should not be abolished by law, but let the people abandon it of their own accord under 
the influence of Christianity, of moral teaching. In giving our daughters in marriage 
we do not look alone to the cattle but to the character and stand:ng of the man to 
whom we give her. We do not allow a girl to choose a husband for herself, we choose 
for her. Now the girls are giving us trouble in this respect, and this trouble arises 
through a thing called love. We parents do not comprehend this at all. In regard to 
the treatment of the woman much depends on the character of the man. Even where 
ukulobola is not paid the treatment may be good, though it is sometimes not so. Uku- 
lobola may be paid and the treatment may be unkind, but it is worse where ukulobola has 
not been paid. A man can turn round on his wife and say ‘“ You are only a cat, I did 
not pay for you.” A cat is the only living animal which we natives never buy, and 
cats are passed among ourselves as presents. In former days we used to compel our 
daughters to marry the man we selected for them. Now we have learned this is not 
right and the girls wishes are consulted. Of course, I cannot answer for everyone, 
because it might create anger. But one evil which we see resulting from leaving the 
choice of a husband to the girls is, that they are very often seduced, and that after se- 
duction it may appear that the man is not a fit man to marry the girl, and so we have 
to keep the girl at our kraals. If we complain we are told what colonial law is, that it 
was by mutual consent, and the girls say it is by love. No fine is imposed on the man. 
According to our own laws, when a man has seduced a girl, she is depreciated in value 
and becomes an idihasi. It isnot right, in our opinion, that this should be so, and the 
man who seduces a girl should be fined, because a father cannot get cattle for her, and 
he would have done so had she not been seduced. There was never a parent who 
allowed his daughter to be seduced. In the old time, even since living in this country, 
girls were carefully looked after, and were examined frequently by older women, and if 
anything wrong was observed it was reported to the father, and, in consequence of this 
supervision, when any attempt was made by a man on a gu she at once reported it. 


Now the girls never report it, they say it is love, and this thing is spreading all over 
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the eountry. I say this is owing to the fact that the man is not punished, as he used Zulu, Nayimpi, aud 
formerly to be. outer 

4%80. Can you suggest any remedy for this state of things ?—It is not my place to Oct. 14, 1881. 
furnish. a remedy, I merely state the evil. 

Klaas Dondolo (Christian) states: In the days when seduction was punishable by 
fine the evil was not so great as it is now, but since this thing love has been introduced, it 
appears to us that the sin is acquiring chicftainship amongst us and spreading everywhere. 
It appears to us that the opening of the gates in this way has allowed the thing to 
grow freely amongst us, there being no checks imposed. We are for the Government, 
and cannot say that we wish our own laws to be restored. We mention this matter and 
it is for the Government to say what is to be done. We state what we see amongst us, 
and it must be for the chiefs to decide. The seduction of girls is becoming far more 
common amongst us than in former times. 

5481. How are cases of adultery dealt with P— 

Pombani (heathen) states: In regard to adultery cases we settle them at present 
among ourselves. Where the evidence is not complete the case stands over. The case 
is settled by fine, and is arranged between the plaintiff and defendant, but the fine is 
not fixed. Sometimes a man pays one head of cattle, and sometimes two or three, 
according to the rank of the husband. If he is a man of high rank, more cattle would 
be paid. We find men of all ages and classes committing adultery, from greyheads 
downwards. I consider that the majority of our women do not have paramours. 
cannot speak very positively about this because I do not live with them all. 

5482. Do you consider that these cases should be entertained by the resident 
magistrates?— Yes ; we think that the courts of resident magistrates should entertain 
cases of adultery amongst ourselves, and punish by fine. 

5483. You would not imprison ?—We do not know about imprisonment for cases 
of adultery. We think a fine would perhaps be best, and that the cattle should go to 
the husband. If the man has no cattle to pay, he is a wolf, and we cannot help it. You 
cannot cut his body open, but if he has only one beast he must pay it. 

5484. What are your laws in regard to succession ?—Hach house has stock appor- 
tioned to it on the death of the husband. The eldest son in each house succeeds to the 
property which has been apportioned to that house. When cases of disputed inher- 
tance arise, they are taken to people who know the laws best, and they decide. Some 
of these cases we bring to our superintendents. 

5485. Has the land you at present occupy been surveyed P—Yes; the location we 
now occupy has all been surveyed, and we are satisfied that it has been done. 

5486. Have you all taken up titles P—We have not yet accepted all the titles. We 
have been prevented from doing so by the rates upon the title-deeds. One day we were 
told we should have to pay £5 5s., and another day £3 4s. 6d., and the last amount 
mentioned was £2 10s. 3d., and when Mr. Laing was here he mentioned £3, and he 
said that out of this £3 that 30s. would be paid by the Government, and that the 
individual receiving the title would pay 30s. also. He said that perhaps there might be 
some small amount in addition. For this reason, and also in consequence of the bad 
seasons we have had, the titles have not been taken up. 

[All present agreed with what had been stated by Pombami. Mr. Stanford then 
explained to the meeting the resolution of the Honourable the House of Assembly of the 
22nd July, 1880: “That in ier titles to natives of individual tenure of land, half the 
expenses of survey and erection of beacons should be borne by the general revenue.” | 

Pombani in reply said:—We, do not wish to be understood as not being de- 
sirous to get our titles. We want them and are still working to get sufficient to take 
them up. We trust the Government will be patient with us and give us a long time, 
because we are hard pushed. We have had bad seasons for some years here, and we 
have fallen into debt with the shops, and all this has thrown us back. If a man had 
- raised four bags of grain he had to go to the shop to pay for the seed. 

5487. Are you pleased that you can have a piece of ground of your own P—Yes; 
we are pleased and contented that we should have an allotment of ground which we 
know is our own property. 

Zulu, in answer to Mr. Stanford’s inquiry as to whether he wished to say 
anything, replied :—‘ That he had nothing to bring before the notice of Government, 
but if he thought of any matters he would do so. . 

5488. Would you like that this land should be inalienable or alienable to natives 
only or alienable to both Europeans and natives ?— 

Jacob Pateni (Christian) said:---Now we have come to a question which 
is worthy of consideration. The reason which has been given for our not 
taking up the titles has already been stated. Even those who had money 
hesitated, on account of the rates charged, and hopes are still entertained 
PP 
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that o further reduction will be made. In regard to whether the land given us “ should 
be inalienable or alienable to natives only, or alienable to both natives and Euro “ 
we said at the very first opportunity we had of discussing individual tenure we 
desire that the title should i given in such a way as to preclude any European from 
purchasing land from us. Whenever a man wishes to leave the location he might have 
the right to sell the land to his fellow residents on that location. But if we admit 
Europeans to the location any rich Dutchman might come and buy a piece of land and 
so drive us out, for white men are always rich. i havefore: we say, that any man wisb- 
ing to leave must sell his land only to a native fellow resident. That is what we asked 
at the time, at the very first, that rich Europeans should not come and buy us out, and 
that is what we still desire to be carried out. 


Zulu states :—What has just been said by Pateni is the wish of all present, 
who say that they wish the title of the land given to them should be made inalienable 
to Europeans, and that the right of sale should be granted only to fellow native residents 
in the location. 


5489. Do you wish the right of mortgage should be given to the holders of title 
or not P--- 


Joshua Lishuba (Christian), in reply, said:—We wish that no right of mort- 
gage should be granted which would enable an individual title-holder in the location to 
pledge his grant to any Kuropean. If he wishes to raise money let him raise it first 
among those people who occupy the same block as himself. Failing to get assistano 
from any of those people, then let him go to the next block, but in any case, we do not 
wish our lands to be pledged to Europeans. 


[All present concur in expressing their desire that the Government should 
make provision in regard to the sale or mortgage of their lands in accordance with the 
wishes just expressed. | 


Joshua Lishuba continuing said:—We have also this to bring to the notice 
of the Commission. We are under the Government and we are pleased with the laws 
of the Government. The grievance we have is that when we go into the field to fight 
for them we do not receive the same privileges as the other Government people, although 
we die the same death as the white man. hen one of our number falls his body re 
mains there where it fell. This is a very sore matter with the Fingoes. We say that 
the Government is our chief and in this respect treats us differently from the rest of her 
children. We are under one Government and one law, and cheerfully submit to that 
law. We are under the same (tovernor and the same Queen. When we serve in the 
fiold we receive two or three shillings a day, but the white forces receive five shillings 
or six shillings a day. In the matter of details we were not paid by the commander 
personally, but by the captains. We say that our leading men should receive officer's 
rank. Many men went to the front leaving their occupations, by which they gained 
money, behind. They went to uphold the fame of Government and lost money by s0 
doing, and no regard is paid to their losses in this respect. Among ourselves, as good 
officers could be found as those who were placed over us, and with reference to the last 
war, we should have preferred, had we been responsible to you, Mr. Stanford, direct, 
instead of having officers between you and ourselves. 


Klaas Dondola said:—I wish again to refer to the titles. We have been 
waiting for the final decision as to what the amount charged would be upon these 
titles. We do not care to pay up without having heen called together and fully under- 
standing what that amount would be. It may have appeared that we were constantly 
troubling our superintendent, Mr. Jeffery, in regard to this matter. We have been told 
what the final decision of the Government is, and that we hear. This continual change 
in regard to the cost of the titles made us feel discontented in the same way as the gun 
question has done. I say we were afraid in regard to the payment for the title-deeds. 
It was very much like the gun question. We were told to do certain things in regard 
to our guns, and now we are told that we gave up our guns by our own i ee And 
so in regard to these titles, we might be told that we had chosen to give them up. 
Leaving the questions of titles and the guns I say that we elect Europeans here to go 
to parliament. They go to parliament but they never return and tell us what has been 
done about ourselves in parliament, therefore it appears to us that we might just as 
well be without these representatives in parliament. Our grievance in regard to the 
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guns still troubles us, and not knowing what our representatives have done for us in Zuu, Xayimpi, and 
colar ie we should like them, on their return, to call us together and tell us what others: 
as taken place. Oct. 14, 1881, 


Utonga said:—I have only one word to throw among you. We thank 
fis for the joy you have caused us because you have given us hope in regard to the 
aw. Our fathers served the Government, and we we were born under the Govern- 
ment. To-day we have grey heads under the Government. We came to the Govern- 
ment dust of the earth. "When we came to the Government from the very beginning, 
Government inquired as to our wishes and principles, thereby treating us in a manner 
different to that of the tribes we have passed through. Government appeared, therefore, 
to us as our father. When it asked who were our leading men our fathers told the 
Government who were our leaders. Government then gave all orders through them. 
We grew up under the laws of Government, and became its children in every respect. 
There are new things now, sir, which have come among us, since we have grey heads, 
which things have caused much soreness. Then we began to question about Govern- 
ment, and to ask how many Governments there were. Where is that Government at 
whose feet we grew up? any work which we undertook we always had great hopes 
because it was Government work. It would appear then that the Government would 
gre orders to the men we put forward, and tell us how far the Government had ordered. 
e would then speak, as we should, on the orders given us and the work to be per- 
formed. Then it would appear at the conclusion of our work, that the Government 
was pleased with us and gave us thanks, and then we would prove, by the thanks given 
us, that we were the Government’s children, and we ourselves had no desire for any- 
thing beyond the order by Government with reference to our laws and customs, and we 
were satisfied with the laws of Government, as they appeared to be the laws of a father 
and mother to their children ; and all this time the Government had not forgotten those 
men put forward as our leaders. Now, in these later times, the Government has re- 
duced these men whom we respected and looked up to, and appointed other men in their 
stead, and even the orders appear to come from different directions. We were confused, 
and now we do not know what order to believe, and we begin not to understand what the 
Government mean or what we should do. When the Gcaleka war broke out, the war 
began as other wars had commenced. We did not know the origin of these wars; all 
we knew was that Government told us war has broken out in a certain quarter, and we 
went there, and when we went we hoped, as usual, when we returned, there would be 
given us on the part of Government. But, on our return, the Government did 
something which caused us trouble and anxiety. On our return from active service we 
were told to surrender our arms. We said to the Government, is the war over yet. The 
Government said yes, the war is over, there is peace everywhere. Shortly afterwards 
war broke out again. When war broke out again Government spoke to us. We said 
“ Chief, give us our guns back again,” and these guns have never been returned to us. 
Many of our people were killed in Fingoland without arms in their hands. While we 
were still in this state, we heard that accusations were made against us that we were 
going to join the rebels. ‘We said, “who says we are going to fight, and why do ra | 
say soP’’ We know that if anyone was accused of sedition that he would be arrested, 
and we waited to see if there was any accuser. We have known that, according to the 
old custom, when a man was charged with sedition, that he was arrested, and brought 
before the magistrate, and his accusers had to appear against him, but to this day we 
have never seen before us the man who made the accusation against us of sedition. 
These are matters which are grievances among us, and we wish to bring before the 
Government, not because we are dissatisfied with the laws of Government, but because 
we wish to make these things known. : 


Mr. Stanford, in bringing the meeting to a close, said:—In thanking you 
for your attendance here to-day, I have to state that our duty has been to examine you 
on the important subject of your marriage and inheritance laws, and your land tenure. 
With regard to the complaints you have made about the accusation of sedition brought 
against you and never substantiated, that charge was sufficiently answered by the good 
service you rendered under my command, in the movements of Commandant Frost’s 
column in Tembuland and Griqualand East. You should not pay attention to idle re- 
port. Iam glad that you have spoken freely. It is Letter for men to say out what is 
m their hearts. These grievances you have brought forward are not for this Commission 
to inquire into. You should represent them through the officer who is in charge of you, 
Mr. Jeffreys, and I feel confident that any representation you make respectfully to 
Government, through him, will receiye due consideration. | Pa 
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Dr. W. B. Berry. 


Rev. John Petrus Bertram examined, 


5490. Sir J. D. Barry.| I believe, Mr. Bertram, you were born in the colony P— 
Yes; at Graham’s Town. 

5491. You were, I think, 1 Wesleyan missionary ?P—Yes, for about thirty years, 
and I was connected with a society. 

5492. When did that connection begin ?—In 1844, in the Abatembu country. 

5493. How long were you there ?—I was in that locality six years, then I was six 

ears in what is called the Herschel Division amongst mixed tribes, Basutos, Fingoes, 
Manbookies and Hottentots. Then I was at Umtata, at the Morley Mission Station in 
Kafirland amongst a mixture of Fingoes and Tambookies, and lastly, at Lesseyton, 
where I remained fifteen years. During the last ten years I have retired. 

5494. Have you paid attention to the native laws and customs of the various 
people among whom you have lived ?—To some extent, but not fully. 

5495. Do you find any similarity between the native customs of the Barolongs and 
other natives you have subsequently had any knowledge of P—There were many thi 
similar and many things different. For instance, the Barolongs lived in towns, not in 
small kraals. The township consists of a cluster of kraals and there is a large commu- 
nity, which community is self-managing, though under general control of the chief of 
the place. 

5496. Did they practise polygamy, ukulobola, and witchcraft ?—Yes. 

5497. Were the laws and customs generally the same as among Kafirs and Fin- 
goes ?—They could be traced to the same origin. The whole population is concentrated 
inatown. There are hereditary representatives, who are called chiefs and councillors, 
who meet to settle matters, and the people can also assemble as retainers under the 
presidency of the supreme chief. 

5498. Can any one propose a new law P—Any community can represent the griev- 
ance it may have through its councillor, with the object of making a law to redress it. 
The whole council discuss the measure, if necessary, and relief is given then and there, 
and it becomes a precedent for similar measures. 

5499, What is the mode of promulgating or giving publicity to any laws they 
may make? Is there anything beyond the publicity given at the council ?—No, the 
decision is supposed to be known by all. 

5500. at was the form of trial ?—Each community had a certain amount of 
power to dispose of small cases and report them to the chief. The councillors tried 
all petty criminal and civil cases, but they report their decisions to the chief, and the 
more important cases they do not deal with, though they inquire into them and report 
them to the chief, who sometimes refers them back for the councillors to settle. If of 
great importance, a case is always dealt with by the chief. 

5501. What was the general mode of punishment ?—Fine. 

5502, Any capital punishment ?—No; fines, though at times other penalties may 
have been imposed it was seldom, and the general rule was to fine. 

5503. Was this system of making and administering laws satisfactory P—It was. 

5504. Were there any great evils you noticed P—No; the management seemed to 
be very complete. 

5505. Were these Baralongs more advanced than the natives you had afterwards 
to deal with in their mode of making and administering laws —Yes, I think so. 

a oe To what do you attribute that P—To the fact that they were more concen- 

5507. Were there not any evils consequent on their being so concentrated ; evils 
which you did not observe amongst others more scattered pt noticed nothing wrong 
with their sanitary matters. Their cattle kraals were apart from their huts. There 
was no inconvenience. The cattle were grazed at outposts. 

5508. How were these sanitary matters arranged ? Were penalties for neglect en- 
forced >—Complaints would be heard before the minorchief or councillors, who would have 
the cause of complaint removed. , 

5509. Were there any water-leadings ?—Yes; but not in the town. 
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5010. Did the petty chiefs control them ?—Each petty chief did in the garden be- 
vonging to his particular sevtion. 

5011. What was the law of trespass P—There was no trespass on the grazing 
pr but only on the agricultural land; if the trespass was wilful there was fine, 

ut if accidental it was excused. 

5512. Were the agricultural lands enclosed 7—Not as a rule. 

5513. What do you call wilful trespass ?—A man not taking proper care of his 
cattle, having no herd, and all cattle were supposed to be herded. An accidental tres- 
pass would be, for instance, when cattle broke out at night from the kraal. 

5514, All cattle found were presumed to be trespassing by wilful act until the 
owner proved the contrary ?—Yes. 

5515. What did they do in cases of wilful trespass ?—As a rule, some private 
arrangement was come to between the parties. 

5516. Did you ever witness any charge of witchcraft 9—No. 

53517. Did cases occur P—They did, but I never entered into such matters, 

5518. They practised polygamy ?—Yes. 

5519. Were the males there in excess of the females, or had you no means of 
knowing ?—I cannot give you statistics, but I think they were about equal in number. 

5520. Who were the chief polygamists P—The rich men. 

5521. What was the largest number of wives ?—Ten, but in very few instances. 

5522. Was the consent of the girl obtained before marriage ?—Yes; from the 

nt or guardian. 

5523. Could a girl be forced into a marriage ?---They could force her, but the right 
was seldom exercised. 

5524. What was the average number of cattle paid as ukulobola P—According to 
arrangement, but in common life ten head of cattle was the ordinary price. 

5525. What was the value of each animal ?—They were cheap in those days, I 
should say about £2 each. 

5526. Were there any practical evils in connection with ukulobola that you no- 
ticed P—It was a hindrance to Christianity, and that, perhaps, was its greatest evil. 

5527. In social life were there any evils amongst them ?—There may be evils, but 
there are advantages ; whilst they live in their native state I know of no great disad- 
vantages. 

5528. Well, what were the advantages?—A man was considered amongst his 

ple a great man for having a number of wives. It had the advantage of improving 
hisciatur He enlarged his house, increased his family, possessed greater wealth, and 
gave him wider family connections. 

5529. Were there any advantages to the women P—Yes, it reduced the number of 
children of a woman, she would not have to rear so many, and there are perhaps 
other advantages which they would appreciate. 

5530. Do polygamists generally treat their wives well or ill-use them P—On the 
whole, I think they are treated well. 

5531. Does this ukulobola impose any obligations on the person who receives it P--- 
Yes; those who receive it are bound to protect the woman, and if she is badly used she 
can claim protection, and if she leaves her husband she can claim support for herself 
and children, if necessary. 

5532. Are there any practical objections to ukulobola?—lI cannot see any practical 
disadvantages in the passing of the cattle. 

5533. Does it give rise to anything like slavery ?—I think not. 

5534, Then you consider this ukulobola as a sort of settlement, or payment, which 
creates a trust which is to benefit the woman and her family ?—Yes; and it gives 
validity to the marriage and involved the connections also. 

5535. Are the women treated as property in the sense a man may treat a cow, or 
as a slave amongst white people P—No. 

5536. On the marriage of a son, was the father of that son bound, according to 
custom, to find all or some portion of the ukulobola which had to be paid for the son’s 
wife P—Yes, he found it some way or other, and it was his duty to see it done, but it 
was to his interest to get others to contribute, his brothers or relations; it is wholly a 
family arrangement. 

5537. It has been said that ukulobola does give rise to a species of slavery, and in 
Natal, with the object of preventing a person gaining money out of his daughter, it has 
been deemed expedient to limit the number of cattle to ten head. Do you think that 
limitation is wise or not ?—I think it would be wise to limit it by law, nof, however, 
departing from the custom. 

6538. Were these marriages you knew of in public P—They were, and were always 
connected with feasting. 
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5539. What were the essentials to complete a marriage ?—The completion of the 
arrangement as to the ukulobola, the appointment of the time, and the marriage feast. 

5540. At Herschel were the laws and customs similar tothose you have described 
as being particular to Thaba Nchu. The position of that part was peculiar ?— 
Generally eaking, in those days the coun was vacant. Kama was then 
lower down, but had expressed a wish to move to that part. He paid a visit to the 
mission and entered into friendly relations to occupy the country. He never removed 
himself, but his son Samuel removed there with Mr. Shepstone. After a few years, 
finding the tribe would not consent to move, Samuel Kama and his followers removed 
back again, and I succeeded Mr. Shepstone at Herschel. The principal people I found 
there were some small tribes of Tambookies and two or three clans of Fingoes, a few 
Basutos and some others. There was no chief and the missionary had to act the part 
of supreme chief, and this I did. The population increased, though it was of a frag- 
mentary nature. There were some minor chiefs who managed their own affairs, and as 
supreme chief I allowed them to do so and report to me. 

5541. What was the radius of your chieftainship P—About thirty miles along the 
Orange River, and perhaps twenty broad. 

5542. As supreme chief, you recognized the petty chiefs —I did. 

5543. Where there were no petty chiefs did you appoint any P—Among the Hot- 
tentots I appointed headmen, who reported to me. 

5044. And did you allow these men to administer the law P—To settle everything 
they could, and if they could not then to come to me. 

5545. Did they often appeal to you?—Almost daily. When necessary, I settled 
them, but I generally referred them back. 
y 5546. en you did settle disputes did you call in the natives to assist you P— 

e8 


"6547. Do you speak the language P—Yes; though not thoroughly. 
5548, Did you ever have any capital cases?—No; there were no murders during 


my time. 
5549. What were the most serious cases P—Thefts, cases of assault, and these I 
punished by fine. 


5550. What did you do with those fines ?—Distributed them to the messengers 
and others, gave compensation to the injured party, and paid expenses. 

5551. The institution did not get the benefit of it P—No. 

5552. Did that system work well ?—It worked well for the time. I had no difficulty 
at all in scare them. When it became a part of the colony, in 1852, the Govern- 
ment appointed a superintendent. 

5553. Were you there when the first superintendent was in office ?—Yes, he was 
Mr. James Ayliff, who, in assuming jurisdiction, acted upon the same rules as myself, 

5554. And did you recognize ukulobola P—Yes; t never interfered with it. I 
looked upon it asa family arrangement. The same with circumcision. 

5555. Were there any objectionable customs at that time amongst them P—There 
may have been objectionable customs done in secret, but not openly. 

5556. Were there no drinkings ?—Very few. 

5557. And altogether you think their customs did not tend to any demoralizing 
practices P—I cannot say they did not tend to any, but there were no great evils. The 

ple were manageable and law-abiding. 

5558. From there you say you went to Umtata P—Yes. 

5559. Did you find similar customs ?—No, things were different. I was appointed 
to a mission, and the people on the station were separate from the tribe. T ey were 
Fingoes and poor people who had just congregated as a community round the station. 
N henish customs were practised. They numbered about one thousand souls. 

5560. What was the extent of the station P—It was not defined. 

5561. Were they all Christians P—No, not all. 

5562. How many should you think ?—About a tenth could claim membership, 
There no heathen customs were recognized, not even polygamy. A man who was about 
to become a polygamist generally moved off the station some time before he carried out 
his purpose. This non-recognition was in consequence of the action of the Church 
people, who had agreed upon it in community. The natives managed their affairs very 
much in the same manner as other tribes. In disputes, the missionary was generally 
referred to, and he gave advice, but the chiefs or headmen decided. 

5563. Was the state of things satisfactory then P—In part; I think it would have 
ee more 80 a ae Lae an saute: iy community or tribe, so that they could 
sit in general cduncil, be represented, and take part in the national pr 1 
have as their influence felt. That is the defect I saw. a 

5564, There were, I suppose, a large number of heathens around you P—Yee. ' 
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3565. Did you exercise any influence over them P—Merely by visitation. 

5566. Did those heathens practise customs similar to others P—Yes. 

5567. And after that you went to LesseytonP—Yes. It was then an ordinary 
mission station. Afterwards it became an industrial and educational institution. Sir 
George Grey visited that part of the country, and came to the station. He proposed 
an industrial institution, and promised a grant towards the building, and on completion 
some annual support. A grant of eighteen hundred pounds was made and the work 
was begun. e built workshops and had masters, native apprentices, and I had a 
master mason and a master carpenter. We erected the building ourselves, and it took 
two years, for we went slowly about it in order to teach the apprentices, who in the 
anid I have mentioned were, in several instances, able to build and to do carpenters’ 
work. 

5568, For how long did you take eee P---There was no specified time; 
they became bricklayers and carpenters as the result. 

5569. Is it continued now ?---No; it was discontinued some time before I left in 

1870, but it had been carried on for about ten years with very fair results, and as far 
.as numbers went, with great success. After the buildings were finished only the 
carpenters’ trade was continued, but a wagon-making shop and shoemaking were intro- 
duced. Apprenticesto all these trades were taken but for no specified time ; some remained 
long enough to be useful, others did not. Perhaps a hundred shoemakers were turned 
out during the time, but I think very few, comparatively speaking, afterwards worked 
at their trade, as they could not compete with white workmen in the colony. They 
were not sufficiently skilful, nor well sora up in business to hold their own. Some 
of them worked as journeymen for a time, but that did not last. They could not turn 
out such good work as European tradesmen, and not being quick enough could not turn 
out sufficient work to pay. They had not the way of getting into business like any 
European would, and amongst their own people they too often worked for nothing, as 
they did not get paid. 

5570. They did not stick to the last P---No. The enters were better; some I 
think are still working, though a very small proportion. They failed simply because 
they like their own pursuits better, such as wagon driving, farming, and, as a rule, they 
did not stick to the carpenter’s work. They were, however, very useful in building, 
and could erect a cottage or anything of that sort, and I believe that even some of the 
best houses in Graham’s Town were partly constructed by them. They have proved, on 
the whole, useful handy men. 

5571. Had you any support from the Government for the trades P---Yes, they 
gave £800 per annum for the keep and payment of trained teachers, a capitation of 
£12 each for the apprentices, and £150 for the masters. 

5572. What was the highest number you ever had ?---Forty boys and twenty 


1s. 
a 5573. Did the Government pay anything towards the girls ?---Yes, the same 
amount, and they were trained to domestic work, in which they succeed very well. 

5574. Were they all Christians ?---No; they came from different parts, but they 
all improved. 

5575. Did any of the young men marry any of these girls?---Yes, in some 
instances. 

5576. Did they all wear ae P--- Yes, and they all greatly improved. 

_ §577, Why did you give it up ?---I had notice that the Government grant would 
be withdrawn. This was after Sir haa Grey left. I tried it one year without this 
aid, but I saw I could not carry it on. found it brought me into competition with 
European tradesmen, and that it could not be made self-supporting. ere was no 
one to succeed me in undertaking and to carry on the enterprise, and I saw it could 
only succeed without help. 

5578. What reason was given for the discontinuance of the grant ?---It was paid 
out of the Imperial allowance, which, when stopped, it was impossible to continue the 
grant. There was no successor to be found when I gave it up. Some attempts were 
afterwards made to carry on a European boarding-school, but that failed, and the 
building is now vacant, and although still a mission station it is not a prosperous one. 

5579. Do you think it ought to be resumed ?---Not as an industrial institution, as, 
unless it is always supported it could not be maintained. For the education of females, 
with Government aid, I think it could be carried on with success, and that a good 
institution for girls would be a benefit. The men are trained elsewhere. 

5580. Do the natives indenture their children here, in Queen’s Town, to carpenters ? 
---I do not know of any. | 

5581. You do not think a trade institution is required in Queen’s Town P---I do 
not think so. 
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5582. Do you know why parents do not apprentice their children ?---I cannot say 
positively. Lately, they have sent twenty to Cape Town, but I think that is for 
educational purposes. 

5583. Do you think there is an objection on the part of European apprentices to 
work with natives P--- Yes. 

5584. What law of apprenticeship would you propose to apply for the binding of 
native youths apprentices in the colony ?---I cannot say. 

5585. Is there any special form of apprenticeship which you think would be 
useful ?---I do not think they will bind themselves for a number of years in the colony 
and beyond the border; although they would, perhaps, gladly learn a trade, there would 
still be the difficulty of getting them to bind chemaslven for a certain number of years. 

5586. Well, what number of years should they bind themselves to be of use?--- 
Not less than three years. 

5587. Do you know anything of the system at work at Lovedale?---Yes; but 
only from what I have heard and read. 

5588. Do you think it advisable to introduce in any form into industrial institu- 
tions, either in the colony or the Dependencies, bye-laws ?---I think it might be done. 

5589. In establishing these industrial institutions what trades would you recom- 
mend, both in and out of the colony?---In the colony I think wagon-making, to which 


_ a tinsmith’s shop might be added, would be very useful. I might mention an industry 


which I think would answer well out of the colony. A couple of factories might be 
established on the coast country in Kafirland, under Government supervision, one to 
grow sugar and the other tobacco. I believe the best tobacoo can be grown along the 
coast. Cattle and sheep farming might profitably be followed in that part of the 
country also, and sugar would, I think, do well there. At all events, a model facto 
for both sugar and tobacco raising would be a branch of industry likely to be nicsenetul, 
and bring in a good return. Inland I would recommend the erection of wagon-making 
establishments, carpenter shops, and tinsmithing. The factories I would put under 
direct Government supervision, and the industry might be connected with mission 
work. The whole of that coast country is almost waste, excepting where a few mealies 
are grown, and so on; the people are generally poor and will remain so, and I think 
this plan would have a civilizing effect on the natives employed on the works and those 
around. 

5590. Mr. Ayliff.] When you first went to Thaba Nehu, Mr. Bertram, did you 
observe there was something like good government P—I did. 

5591. That government seemed effectually to provide protection for life and pro- 
perty and the preservation of order ?—Yes. 

5592. Were you able to observe that there was a regular system of laws, laws 
providing penalties for any infraction of them ?—There were precedents, and a judg- 
ment given to-day will be law to-morrow. 

5593. Was it pretty generally understood amongst the people that for certain 
crimes and offences there were certain known punishments?—Yes; but sometimes an 
offence would be modified according to the circumstances of the case. 

5594. I suppose you would say you found this tribe of Baralongs were pretty well 
governed on the whole ?—Yes. 

5595. Was not the principal feature in that government the power of the chief P— 
Yes ; he was the supreme person to look to, but he could not act despotically. 

5596. You said there was something like representation P—Yes; every communit 
was represented. Clusters of kraals were brought together, forming a township, whi 
had its representative, either a minor chief or a councillor. 

5597. Had he any powers or functions beyond those of adviser to the supreme 
chief ?—Yes ; he had the settlement of small cases, but still, every case was reported to 
the supreme chief before final settlement, and he then received advice or instructions, 
and always took great care to be on the safe side. He had, indeed, judicial powers. 

5598. Were they powers given him by the chief P—If he lived on his own land he 
would have those powers, but being with the chief he held power under him. 

5599. Would you now recommend that all these laws and customs to which you 
have referred should be abolished for their better government P—Not unless you can 
give them something better. 

560°. When you were at Thaba Nchu, I suppose if aserious crime like murder or 
assault had been committed, you would have confidently expected that punishment would 
have followed P—Yes. 

5601. You never found the community in a condition of anarchy P—No; there 
are, however, small disturbances of this kind; they are confined to a small territory. 
The population increases, and, for want of room, there is some agitation, which leads to 
an offshoot of the community going to a new country. One has lately taken place, 
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and T have since found that some four or five of thesc have taken place, but, even im 
that, there is a certain amount of order and system. A minor chief becomes too large. 
Le represents the grievance, asks for more room, gets it, and moves off. 

9002. When you went into the Transkei you had opportunities of observing the 
natives there 7— Yer. 

9603. Did you there observe that there was something like the principles of good 
coverivnent, such as you describe as existing at Thaba Nehu ?— Yes. 

5604. Would you take upon yourself to say, as a close observer, that among the 
natives there are not always to be found the principles of good government 7—I would 
say that the principles exist but that they are abused. Lo mean, when I speak of 
ubuses, that men have sometimes to fly from their homes to a neighbouring chief and 
claum protection. 

3605, So that an evildoer may sumetimes escape punishient —Yes; and ther 
have often fled to mission stations, 

5606. ILave you observed whether the native: generally cling somewhat tenaciously 
to their own laws and customs 7—L have; they cline very tenaciously. 

4607, Would you recommend anything like a hasty abolition of their laws and 
customs 2—Dy no means, IT would aim, where a tribal condition exists, at amchoration 
and try to introduce, from time to time, naprovements. 

9608. Would you aim at assimilating their laws into ours ’—Yes; that is the end 
I would have in view. 

5609. I understood you to say, a little while ago, that on one occasion it happened 
that you had to exercise the powers of Supreme Chicf —I did. 

9610, I suppose you only did so with a view to preserve order Y— Yes: no other 
chief could take the position. Kama, who had been living there, had gone away, and 
T acted as his successor. IL had to take that position, it being necessary, until the 
Government took posession of the country. 

S6LL. But I suppese you had nv defined political relations >—Well, L had to keep 
political relations with the Basutos and the colony, and I must say [found it casier to 
keep relations with the Basutos than with the colony ; the troubles were with the latter. 

5612. Was that at the time Samuel tama had left ?— Yes. 

5613, You consider that polygamy has some advantages ?— Yer, 

5614. Do you mean that the practice of polygamy has some advantages, or that ib 
is an advantage to the polygamist P—It is an advantage to both the man and the 
women 

5615. But, L presume, in dealing with it you would aint at its ultimate abolition % 
---That, of course, would be my great aim, but L would not meddle with it, or mdeed 
with any other custom repugnant to us at present, but I would try gradually to get 
them repealed. | 

5616. Ilave you ever considered the subject siticiently to be able now to suggest 
to us any mode by which this gradual extinction of polygamy coud be secured ?— When 
they are disentegrated as they are, scattered about the colony, 1 see no difficulty, as 
you would have to deal with individuals, free from tribal influence. 

"5617. But supposing a polygamist came tothe court and complained that his wife had 
run away, would you like to see the magistrate have {he power to order her back ’— 
Not in the colony. 

5618. But supposing that a polvgamist’s wife left hun, and ran away to her father, 
who harboured her, and retained the cattle which had been given for her, would you 
rather that the man should have uo sort of redress in our courts, cither by getting the 
cattle or his wife back 7—Not in our courts. The parties might settle thea family 
arrangements and disagreements as best they could. 

5619, Do you mean to say that you would let the father keep the man’s wife and lus 
cattle too Y—If they get together they can generally understand and come to sonic 
arrangement on these matters. 

5620, But it would be to the interest of the father of the woman to come to some 
arrangement ?—Then you strike a blow at polygamy at once, by allowing the husband 
no redress in the colonial courts. The polygamist finds you do not recognize it, and if 
he can arrange the matter privately he will do so, As soon as he finds he can get vo 
redress he will move somewhere else. 

5621. But is there not some injustice in that /—There may be injustice as there is 
under the best laws. 

5622. Don't you consider it is the duty of our Government to give justice in all 
cases ?—Where you have law, but where you have not 1 would not make law. 

5623. Then you would not allow a magistrate to entertain such a case ?—No. 

5624. If yuu ignore these disputes arising from polygamous marriages here in the 
colony, would vou follow the sane ruie in the native Dependoucies ?—Not where the 
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trilal influence is still in existence, but where the tribal condition is broken up, and 
vou have to deal with individual polygamy, you would have to make laws. 
© $625. Would vou require magistrates to entertain and adjudicate these cases in a 
native court ’—I consider the Dependencies would require a different rule to those in 
the colony. 

5626, Don’t vou think there is an evil in having two different systems ?—The one 
is for people in a tribal state the other for individuals, 

9627. Take the case of the Fingocs in Iingoland. do you consider these cases 


‘should be entertained according {o native Jaw in Fingoland ?—I think the tribal eon- 


dition has been restored there to a certain extent, and, if so, of course they would come 
under that rule. | 

0628, You think then that where there is a tribal condition the free use and ex- 
ercise of native laws should be allowed ’—lixcepting so far as they can be repealed or 
assimilated with ours from time to time. 

9629, What do you mean by speaking of these people as “in a tribal condition?” 
Do you mean where there is an hereditary chief at their head ?—Whoere there is an 
hereditary chief and a country allotted to that chief, or acknowledged to be his. All 
native government is based, more or Jess, on the extent of the territory held by the chief, 
and unless he has lind he is nobody. Pius government is the result of vecupation, and 
the more country he has the greater chief he becomes. 

9630. And do you think no evil will arise from the fact of one side of the Kei 
being under a different system to the other ?—No; If a native did not like to live on 
this side he could remove to the other. 

9631. But would not that cause evil from the uncertainty of the law and un- 
certainty of the Government ?---I cannot seo that there is any uncertainty where a 
thing exists, | 

9632. [ understood you to say that you did not sec any evils in the practice of 
ukulobcola P—No; 1 see no evils in it. 

5633. Do you consider that the transaction 1s a sale’—No; I look upon it asa 
family arrangement, whereby connections are formed, alliances in marriages, and so on. 

963+. Las no case ever come to your notice where there has been a clear and dis- 
finet bargain as to the number of enttle to be paid 2—Yes; but it often happens that 
the number is not at once agreed upon, so many persons have a voice in the matter. 
and differences frequently arise. 

9635. Does not that show that there is some bargaining ?—In our view it may, 
but Iam not at all sme that they think so, 1 consider that they look upon it asa 
family arrangement. 

5636. T understood you to say that you would not allow any ease of ihazi to be- 
come a subject of inquiry in the colony, when given by a polygamist ?---Not in the 
colony; but if you create a court, well and good, but not as things exist at 
present. 

6637. Then, I suppoxe. vou would shut out eases of ukulobola arising out of it in 
the colony ?---Yes ; in the tribal condition it seems a necessity, vou cannot abolish it. 
In the colony you would rebuild what is crumbling away by legalizing anything of the 
kind. 

0638. Do you approve of the system of giving natives land sceured by individnal 
litle ?---Not as a general rule; I would rather sce them tenants within the colony. 

5639. I suppose you are aware that there are some strong advocates for the system 
of land tenure ?--- Yes. : 

5640. Will you kindly tell us why you object. to the system ?---On a small scale it 
was introduced at Lessevton—this individual title—the whole state of society became 
disorganized at once. It was a violent change from what existed, and in consequence 
it hecame necessary to form some kind of municipal govermnent. I ther reeommended 
a conumittee of management, and Lthink that is the first case we have in the colony 
where a committee has been elected Dy natives. ‘This became a necessity, and they 
have not yet got into the working of it properly, bul, they clect their committee annually, 
and are getting on. 

O04). Is not that an advantage ¥---We wish to see how it works, and I would like 
to see every community with a committee of management. 

46-42, Although you do not agree with individual title if it encourages munic- 
pality ?---It would be as well if they had a right to the land they possess, with a power 
to sell the improvements to whoever succeeds to the ground. I think that would 
auswer. By ocoupying the land as tenants they could still have these municipal in- 
stitutions for self-management. Qtherwice I am afraid of too many vagrants bemg 
thrown upon the colony. Every man who could sell his land would become a vagrant, 
or something worse, that is the evil I dread. 
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3643, When these individual titles were issued in respect of land at Tessevton, 
Were many titles taken up ?---All were taken up. 

0644, How long ago is that ?---About twelve or thirteen years ago. 

5645, Lave you observed whetber they now attach any particular value to ine 
dividual title ?-—-Yes, and two lots have been re-purchased from white people. 

56-46. Don’t vou think that seems to show that the people appreciate the land ?— 
Yes; they do when they get into the working of the system. 

5647. Assuming that a system were resolved upon of giving them individual title, 
would you have any strong restrictions on the title-deeds ?— Yes, it would perhaps be as 
well. 

3648. Would you have any restriction as to selling to whita men 2—No, [ would 
give him a free title, but I would not give the title indiscriminately. Hither a tenant- 
right, or occupation which would secure them from eyectment or disturbance, When 
gave t:tle I would vive it free. 

5649, At Lesseyton have the people improved their lands more thea if they lad 
possessed no titles ?—No, [ don’t think xo. 

8690. And you think the men who have improved them lands would have done it 
just as well if they had not had title-deeds ?— Yes. 

5651. You think that they do not appreciate the value of a title highly ’—Tf they 
can have a farm they appreciate it, but these small lots, no. An cxtensive farm is a sinall 
chieftianship. The man becomes a farmer. It is different with a small lot. 

9652. Dr. Berry.) Do vou think, Mr. Bertram, from vour experience at Lessevton, 
that it would have been better for the land to have been given to a body, to be held by 
them in trust for the natives located there, and the land given ont in accordance with 
the recommendations of this body ?—I could not recommend anything of the kind. 

5653. Do you think it would be well for us, if we think about giving individual 
titles to the natives—to have a permanent land commision to deal with all cases arising 
out of this system ?—Yes, it would perhaps be as well. 

5654. Do you think that it would have been better for tis land to have been held 
in trust for the natives for a certain number of years, and when the time came for 
alteration it could be done by legislation ?—I think if the psople were tenants all 
purposes would be answered. 

5655. Well, they could be the tenants of such a commission as I have referred to? 
— Yes, that might do. 

5656. If a man has been in occupation of a certain holding of that kind, and has 
improved the land by building kraals, cultivation, and so forth; and then he wants to 
vo away after having made the land three or four times more valuable than it was, do 
you think that such a commission should have power to compensate him for such im- 
provements ?—It is private lahour, and this must bs compensated for by whoever takes 
the place. 

5607. Would you recommend that the commission should have power to negotiate 
with the future cecupier of the place for such improvements ?—Without going so far, 
I think the person going away would be able to manaze his own business, and it would 
only be for the commission to consent, but L would give him hberty to bargain with his 
property with the approval of the commission. Lf we had had such a body of trustees for 
the ground at. Lesseyton, they would have been able to assess the value of all improve- 
ments between the person selling end the purchaser, in case of any oceupier leaving. 

5658. Do you think we should have one comnussion, or several commissions, or 
sub-commissions, and a permanent land commission sitting, say, at King William's 
Town, and with this permanent body should lie the power to deal with all questions 
connected with land occupied by natives ?---Something of the sort might do. 

5659. And do you think it would work well ?---[f it was at all cumbersome there 
would be a difficulty, and you would require a large establishment to be kept up, and 
there would be these snb-commissions also, in various parts, and the expenses would be 
very heavy. 

5660. In the tribal condition, the native, T suppose, has no idca of real property ? 
---No. 

5661. What is the system of inheritance, when land held on quitrent tenure is left 
by a native ?---According to native law it goes to the representative of the family who is 
the eldest. son of the great house. 

9662. Is their a duty imposed upon him, to allow the family to live on the 
property ?---Yes. 

5063. Do you think that should be perpetuated ?---I think the land should remain 
in the family according to native custom, but I would not give the representative power 
to sell it. He has to act, as his father had, as guardian during his lifetime. When he 
dies the next representative takes his place, and so it goes on, the ground however, 
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always remaining inthe name of the dead father. The representative of the fanuly 
alway 3 pays the debts, and continues to pay the taxes, They are never without a 
representative. If the whole family die out the property reverts to the chief. 

5664. Would it be possible to have any registration of these successors as they 
come on ?---He iy registered every year when he pavs his quitrent. 

5665, Is that sutticient 2---Y es, and also when he pays his other taxes. 


9666. Will not there be great difficult y in time, and before very long, amongst the 


_people on that ground as to who is the owner of it ?---Such difficulty may arise, ” but a 


family is seldom without a representative, and, as [ have said, when it is, the property 
reverts to the chief---the government,—it beeomes derelict. 

1067. Have these heirs to prove their parentage before they can be representatives ? 
---No; it is generally known who they are, and there is no dispute. 

2608, ‘Then itis only hear-snv evidence ?---Yes, and witnesses. I know of twa 
instances however, where the representative of the familv has been chosen by the 
parent according to his will, and not the eldest son. The representative in one ease was 
eleeted by an old headman named ‘Tabata, before his death, 

5669, Then he made a will ¥--- Yes: 1 don’t know however, whether it was written. 
but it was to this effect.---That finding he conld not trust his eldest son, who was wild 
and reckless, he deemed it wise to select vernger sonas the family representative, to 
look after his mother and the property generally. ‘Uhis representative of the family 
still has possession, and has, I heheve, faithfully discharged the trust reposed in him by 
his father. The other instance is where the owner of a farm has made a will to the 
effect that the property shall go tu a younger son, passing over his elder brother, and 
this vounger son is to hold the represent: Hive rank, and take eare of the family. 

3670. Do you believe in having training institutions specially appropriated to 
natives in Wafirland 2---Yes to a eertain extent. 

9671. Why do you believe in their being specially appropriated to natives, either 
in or out of Wafirland ?---1 do not beheve in their hbeimg specially set apart for them 
in the colony. 1 do not think thev are for one class at Lovedale. There is a difficulty 
in working these things. I don’t think you will get Enelish apprentices te work with 
natives. In school even, there is a difficulty. You will experience a strong dislike for 
the two classes going to the same school. 

5672. Do you think it would he better if we got these natives apprenticed to 
European masters in towns ?---As I have said before, [don't think the natives would 
bind themselves for a certain number of vears. 

673, But as a matter of fact haven't we got native journevmen mixed with 
Europeans, working in this town 7--- Yes, 

0674. Doesn't that hold out hope for more ?---It may, but T think there ar 
difficulties connected with if, 

5675. Do you think there is any use then in training natives up in sueh institu 
tions? Where can they. find employment ¥---In Kafirland they can always find work. 
because there is no other skilled labour to be had, and they can more or less help 
themselves by building, or whatever their trade may he. In the colony, however, | 
don’t think they can compete with white men as mechanics and tradesmen. 

2676, You would not advise the Government then, to encourage a system of native 
apprenticeship ?—No, unless vou had destitute children. 

5677. Is it not a fact that these institutions stand very much in the way, at the 
present time, of our being able to get apprentices to Enropean masters ?—TI think there 
is really but one large institution—Tovedale. 

5678. Is it not a fact that in Kafirland itself there are not nearly enone) 
mechanics to aceount for all those tumed ont of these institutions 2—The proportion is 
very small, as a great many do not work at their trades, but they have become handy 
men all the same, and can do things better than an ordinary native. He acquires habits 
which are of use in soaety, though P have been disappointed at the results of my labour 
in raising mecaanics, on account. of the small proportion of those trained, who finally 
remain at their trade. 

5679, Do vou think it is almost expecting too much to hope for any real good from 
these training institutions 2—Yes, T have no hopes. 

oG680, Do you think it would he worth our while to try and encourage a system of 
fy prenticing to Nuropean masters ?—I think it would be ‘useless. to try. They would 
not be hound for aterm of years. Something might be done if vou had destitute 
children. I don’t think you would get them from choice. 

5681. But it would he a goo chance for making useful men ?—Yes, if you 
could find masters for them. 

5682, And if we got natives out in that way, would it not he a hetter means of 
fusing the two classes of mechanics »—Yes, 
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5683, Do you think that nb lor a uf killed labour would prefer to hive natives 
who had served their time with I while they ean get good 
European workmen. In the colony the native oe will have great difficulty in. 
holding his own, still I have no doubt but that masters would prefer workmen who had 
served their apprenticeship to European masters. 

5684, In regard to ukulobola, do you think the practice tends to imerease or to 
check polygamy ?—I can hardly say either one way or the other, so much depends upon 
the cire.mstances of the people, and whether they are rich enough to increase the 
number of their wives. 

5685. Well, I suppose this svstem of ukulobola tends to limit polygamy to the 
richer class of people »—Yes ; and the greater the nuuber of wives, the greater the 
status of the man. 

9686. Do vou think that if ukwobola was delegalized that the women would 
suffer ?—In the tribal condition they would. 

5687. In fact it isa safeguard in that condition ¥-—It is, and for that very reason 
it is worth preservation, 

HbO88, [Ts it worth preservation amongst the tribes in the colony, taking imto con- 
sideration their condition ?—I think not, and L would i ignore it altogether. 

)689, Ave we not trying to reform the people “and tribes, at sneh places as 
IKLamastone v= Yes 5 but there i is a way of building them up, and of gradually breaking 
them down, when in the colony. There is no tribal condition, and I do not see any 
reason why it should be perpetrated at Iramastone. ‘Lhe pe: iple ave all land-owners. 
I would not interfere with ukulobola, it ts a private arrangement. 

4600, Is it fair for the Government to ignore a custom which is so universal ?---[ 
think so, Why interfere ? 

5691, Do you look upon ukwlobola as a coutract which cveates a trust 9---Yes, 

5692, And to that extent, do you consider it necessary to legalize it ¥---I say T 
would not meddle with it, either in’the colony, or out of it. 

3693. Do you know of any good reason why a money payment should not be 
substituted for a cattle payment Y---It is generally the practice where there are no 
cattle. 

5694. Theoreticaliy speaking, do you think this system of ukulobola, and also of 
polygamy, has tended to maintain the Kafir race on the face of the earth ?---Theso 
practices have been the pivots on which the tribes have been held together. The tribal 

system depends wholly upon them. 

5695. And they have tended to the preservation of those tribes who have practised 
them, as compared with those tribes who have not followed these customs %---L have no 
tribes im my mind where there has not been tlis system. 

0696. I suppose that the moment they get into a broken condition they lose their 
habits ?--- Yes. 

6697. Do you think, in regard to the registration of wives, that we ought te 
register the wives of natives v..No, L think it is unnecessary, Tf a man hkes to marry 
necording to the law of the country, I would in no way interfere with him. ILe may 
learn the right way in time. 

5698. But do you think, for a beginning, that this registration would be a good 
thing ?---In the tribal condition it might be apphed, if necessary, For instance, in the 
Dependencies, but I cannot say IL see the utilit y of it inthe colony ; I would allow them 
to break up as soon as possible, I believe the tribes are evadually breaking, though 
their customs still remain. 

0699, Do you think polygamy is ceereasing or inereasing P---Decreasing. 

9700, To what do you attribute that 7---To the fact that they cannot get the 
women so readily now asin the tribal state. Another reason is their want of cattle. 
They have not the same number of cattle ; money is frequently used instead, and a man 

| finds he has quite enough to do to negotiate for one, or two wives, at most. 

a701, Do you think it is decreasing because the young men are now better able to 
compete with rich men for wives ts may be so. 1 cannot sav, but I think many of 
the women go out to serviee, and many beeome so bad that no polygamist would take 
them. 

0702, Well, is the number of Kafir married men decreasing or increasing ?--- 
Decreasing. 

5705, And so you would not be in favour of a system of registration ?---No. 

5704. Don’t you think it would check polygamy ?---I cannot see that it would. 

5705. Is there no system at present in operation, by which we can find out how 
far polygamy extends ?---Only by registration. 

5706. Aud would it not be as well to register to find that ont ?---I doubt if it 
would answer perfectly. At the Kamastone loc ation, L do not think polygamy is in- 


Rev 7 Toh i Petras 
Htertvam, 


Oct, 17, 1881, 


33 © NATIVE LAWS AND CUSTOMS COMMISSION, 


Rev. Jota Petes eveasing, as the men find it necessary to have only one wife. Af Lesseyton they are 

HOM, monde annists, although I will not say that they keap to one woman. If you could get 

Vet. 17, 1881. registration to be adopted by themselves, by passing it throuzh their councils say, well 
a good, but not unless, any such innovation would be very dangerous, 


Queen's Town, Tuesday, Uth Ovtober, 181. 


PRESENTE + 


Sir J.D. Barry. 
I. SX. Ronnanp, Esq. | Dr W. BD. Buri 
J. Ayiirg, Esq. MOLAA. 


Mr. JEU C0 Dererer examined. 


Mr. WC. Duinwer D100, Sir J.D. Barvy.| What are vou, Str. Bouwer P—I am a Field-cornet, and 
Oct. 18, 1581. have been one sinee 1833, and have serv od asa commandant in all the wars since that 
time. 

9708. Do vou reside in this district ?—I do, and I am the owner of four farms in 
this part. One 1] farm my self, and my children work the others, though, I should men- 
tion, that one of my farms is being worked by some DBasutos. 

A709, Are vou acquainted with the native and Basuto races ?—I am. T also know 
their laws, 

5710, What lew do you think is most suitable for thei governing ?—I_ think 
the colony it is best to epply to them our law. 

5711. Are any of the natives on your farm polygamists ?-—Yes, three of them have 
each two wives. 

9712. What is your opinion of polygamy ?—I think polygamy is one of the 
createst evils we have to contend w ith, and that 1 drives young men to theft im order 
tu pay for therr wives. They want a lot of wives and have to pay for each, and hence 
the evil is the greater by having a number of wives. I repeat, 1 think this ‘buying and 
selling of women is one of the greatest evils we lave to contend with. I have known 
KEV E ial instances where men, caught j in the very act of stealing, have said that they had 

stolen cattle for the puxpose of buvi ine wives. Nome time back a neighhour of mine had 
two head of cattle stolen, and the sue thief then paid me a visit and took two more; 
he was caught, and stated that he wanted the cattle to Iniy wives with. 

5713. Ave there any other native customs to which you object o—) es, I think 
many of the Katir customs are very objechionable and have evil re eae for instance, if 
a Kafir falls sick he has a doctor, and there is a dance, and this leads to stealing in order 
to provide for the entertainment. Again, t there is the practice of witcheraft, and the 
ceremonies connected with it, all of w hict hh lead to more or Jess stealing. 

ov 14. In regard to the pass law, what is vour opinion of it P—1 think the pass law 
is a good one, and I approve of the Vagrancy Act. 

ot15. Dr. Berry.} Do you approve of the system of native squatting —I do not 
approve of squatting, or the occupation, by natives, of any land, whether Government 
or private, unless the persons so oecupying if ean prove that they have some visible 
means of earning a living. 

9716. Do you think that cattle-stealing is on the increase or decrease ?—I think it 
is rather on the decrease, 

9717, Do natives steal from one another ?—Yes. 

D018, Have you ever known a judge, at a circmt court trial, give damages against 
a prisoner in respect of any cattle he has stolen ?—T have. 

b719. Do you approve of that sysiem and think it a good one ?—It answers very 
well in some enses, but not in others. In many cases of theft the stock is not recovered 
and damages not wiv cn. In such cases the thefts are inyari iuvbly committed by men 
acting in concert bevond the border. 

5720, Do you think thet a man who squats on a farm, and who is convicted by a 
jury, before a judge, of theft, should not pay damages himself, but that the judge 
should have power to order the person on whose property this squatter lived to pay 
damages ?—I think that would have the effect of making people more careful as to who 
they allowed to squat on their land. 
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5721. Would you make this applicable to all thefts by servants on masters ?—No, Mr. i. 0. Bower. 
because you cannot live without servants, and you can wit2out squatters. Oa ih isei 

5722. Would you make a master liable where he employs a servant knowing Lim ee 
tu be dishonest -—~I would. 

0723. Would you like such a law P—I would, and I think farmers would. 

5724. In regard to this great evil of which you have spoken, polygamy, how 
would you stop it ’—Government must find out that. 

5725, Have yon no remedy to propose for that or any other evils 2—T think 
missionaries should be sent by Government, and ¢o train and bring the people under 
religious instruction. 

9726. What do you think of giving to the natives small plots of land?—I think it 
would be a good plan to give title to small plots of ground to some ISafirs, always im- 
posing the obligation on the holder of such title not to allow squatters on the land. 

9727. Do you know any cases in which large grants have acted beneticially ?— 
Yes, in Dalala’s case. I think it is a good thing. He was on our side in 1850, and has 
been ever since. 

5728. What do you think of a Jaw compelling all natives to register their wives, 
married according to uative custom ?—TI think it would be a good law, and I think it 
would be carried out. 


Mr. Eduard Crichton Bell examined. 


5729, Sir J. D. Barry.] I believe, My. Bell, you are an attorney ¥-—Yes, practising Mr. Ldwerd Crichton 
in the magistrate’s court here. Belt. 

5730. How long have you been here ?—Since the establishment of the township. 

5731. Are you acquainted with the provisions of Act 18 of 186-4 ?—I am. 

5732. Do you know of any cases dealt with under that Act 2—Yes, I will give an 
instance. <A native in the district of Glen Grey died. He was the owner of a quit- 
rent farm, and a polygamist. The magistrate, Mfr. Driver, claimed to administer the 
ostate under the Act just mentioned. I should have said that Mr. Driver had been ap- 
pointed about the same time that Mr. Jeffrey was appointed for Kamastone, as superin- 
tendent of natives, and had power to administer that law. Afr. Driver saw some diffi- 
culty in the way that, even if he gave a judgment, how was he to give transfer. When 
the case came on I appeared for one of the elder sons. Mr. Driver referred to the 
difficulty of transfer, and I suggested that he should get letters of administration from 
the master. Ile adopted my advice. An executor dative was appointed, by the Master 
of the Supreme Court, and this was merely done for the purpose of giving transfer to 
whoever he gave judgment for. After this a great deal of evidence was taken, and 
finally Mr. Driver decided that a younger son, but the son of the great wife, was the 
man to whom the property must go, to the exclusion of all the others. The finding of 
My. Driver was sent down to Cape Town for approval, and it is still waiting for it, 
nothing having been done since; all I know is that the heir has, in the meantime, died, 
and no transfer of the property has been given to anyone. In another 
case, a loyal, Meshuewa, having been shot, left us part of his estate a 
quitrent grant. He was a polygamist and had a number of children. Vor the pur- 
pose of transfer an executor dative was appointed, the same as in the ease I gave just 
now, the magistrate, Mr. Hemming, assuming tu act under the Native Succession Act. 
It was decided by the magistrate that the property should be sold, and the proceeds 
equally divided amongst the children. This he thought the fairest way of settling the 
case.  Hlowever, before acting, he sent his decision to Cape Town, to the Secretary for 
Native Affairs, Ma. Ayliff, who did not approve of the judgment. The business hung 
fire until the Secretary of Native Affairs, being on a visit, some time afterwards, to 
Quecn’s Town, I saw him and brought the matter to his notice. He said he objected 
to selling the farm, because it was getting rid of the land, and when the children. erew 
up they would be without land. “ Couldn't we,” said he, “make some arrangement by 
ich the farm could be leased and the proceeds paid over for the support and education 
of the children.” I replied that I thought the arrangement might i made, and there- 
upon he gave authority ; mstructions were given to the executor, the farm was leased 
for seven years, and the rents are being paid to the children, through the executor 
dative, who annually files an account. A third case was that of Zanzili, the son of a 
Tcembu chief, who died, and whose estato consisted of a quitrent grant. The case was 
hrought to Mr. Ayliff’s notice, at the same time as the other, and was administered on 
the same terms. Another instance is that of Ngalie revsvs Mpangwa. ‘This was a case 
brought before Mr. Joffrey, at Kamastone, who being appointed by proclamation in March, 
1879, toadminister the powers of wimagistrate under the Succession \et—he being superin- 
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Mr. Edward Crichton tendent at the time—heard the caxe and gave judgment in favour of the children, The 


Bell, 


nd 


Oct. 18, 1851. 


mit had died at Kamastone, leaving children, and the wife or wives and children 
clitimed the property. In this case there was no quitrent title, and they complained te 
the superintendent, who, as I have said, investigated the case. The cattle belouging to 
the estate were in the hands of the elder brother of the deceased, who was the defendant, 
for whom I appeared. On the judgment being given in the children’s favour, I ad- 
vised him to retain the cattle, because, in my opinion, the deceased's brother was the 
euardian of the children, and. as such, entitled to retain possession of the cattle. Mr. 
Jeffreys then sent the case to the Attorney-General, whose opinion T received through 
Mr. Jeffreys, in a letter dated 15th October, 1881, and which, with the other documents, 
I now put in. 


Kkamastone, 13th October, 1881. 

Bell and Shepstone, Attorneys, 

Queen’s ‘Town. 
Dear Nirs, 

Your letter of the 12th inst. is to hand. on the matter of Ngalie rs. Mpangwa. As 
actors refused to abide by my award, the matter was referred to the Attorney-General, who 
in reply, says :— 

“The remedy would appear tou be by action in some competent court, as the Act of 1864 
provides no machinery for enforcing the judgments of the magistrates or superin- 
tendents.”’ 

T shall, therefore, place my award in the hands of the plaintiff, and he can seek that 
remedy in any court he, or his advisers. think competent. I may add, that the opinion, of Mr. 
Cole on this case, is as follows :-— 

“The decision of an officer, appointed wider the 6th section of the Act. coud only be 
enfyreed by action; the court would probably treat the officer's award somewhat as the judg- 
ment of a competent foreign court.” . 

The Attorney-General concurred in this opinion, As T have evidently no power to en- 
force a Judgment, [have nothing further to do with the case, after L have placed my award 
in the hands of the plaintiff, 

LT have the honour to he, 
Sir, 
Your obedient Servant, 
E. C. JEFIREY. 
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Atturney-General’. Office, Cape Lown, 
23rd September, 18kt. 
Sir, 
With reference tu certain correspondence, submitted through the Solicitor-General, from 
you, Iam directed to forward, herewith, for vour information, a memorandum of the Attor- 
ney-General on the subject, and an opinion by Mr. Advocate Cole, in which latter the 
Attorney-General concurs. 
I have the honour to be. 
Sir, 
Your obedient Servant, 
Signed, JOHN GRAUAM. 
The Resident Mayi-trate, Queen’, Town. 
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MEMORANDUM. 


1. The Act No. 18. 1864, was intended to apply to the administration of the estates of 
nptives who :— 

(v.) Held certificates of citizenship. 

(b.; Reside in any native location described by the Governor, by proclamativn. 
althuuch not holding certificates of citizenship. 

2. The Gth section of the Act appears to authorize the doing of two distinct acts by the 
Governor, viz :— 

T. Proclaiming that the provisions of the Act shall apply to all natives domiciled 
in a location to be described, 

I. Proclaiming that controversics in a location shall be determined by the 
superintendent of such location, instead of by the resident magistrate of the 
district. 

3. The proclamation of the 27th March, 1879, substitutes Messrs. Dunn and Jeffrey for 
the resident magistrate, respectively. in the locations named thercon, viz :—Tambookic loca- 
tion, and Kamastune and Ox Kraal lucations—but it is not 60 distinctly stated in the pre- 
clamation that the provision: of the Act shall apply to thuse locations. It might, I think, be 
argued that Messrs. Dun aud Jefirey were substituted for the resident magistrate for the 
determination of controversies and questions regarding the estates cfsuch deceased persons. 
‘as are referred to in the third section.” which. taken by itself, would mean the holders of 
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certificates of citizenship, mentioned in the first section; and that if the Act did not, before Me. 2decund Crahton 
this proclamation. apply to uatives not holding certificates, who resided within the locations Beau, 
named, the mere appointment of these gentlemen as substitutes for the resident mingiss 6 Tg es) 
trates within the areas was not, alone, sufficicut to extend its provisions, ee a 
The Governor might have oxtended the provisions of the Aet to the locations, without 
appointing the superintendents to act instead of the resident magistrates. Did the Governor, 
by the proclamation of March, 1879, extend the Act to the locations, and appoint the substi- 
tutes for the resident magistrates, or do only the latter? I am not quite clear as to this. 
4. Tt does not appear on the proceedings whether the second native, Bali, had, at the timo 
of his death, a certificate of citizenship or not. 
5. Assuming that the jurisdiction of My. Jeffrovs was properly exercised, then his judg- 
ment would be very much in the same position as an arbitrator's award, for the enforcement 
of which no special provision had been made. . 
6. The remedy would appear to be by action in some competent court, as the Act of 
1864 provides no machinery for enforcing the judgments of the magistrates or superim- 
tendents. 
(Signed) THOMAS C. SCANTLEN, 
12th September. 1881. 
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IKamastone and Ox Kraal Location. Act 13 of 1861. 
OPINION, 

1. The provisions of Act No. 18 of 1864, apply :—(1; to natives holding certificates 
of citizenship; (2) to natives inhabiting any location from time to time described by the 
Governor hy proclamation.” Tf Kamastone and Ox Kraal have at any timne been so described 
by proclamation, then the proclamation of the 27th March, 1879, is sutficient to bring the 
natives resident there within the provisions of the Act. If they have never been so pro- 
claimed, the Act will not apply until a further proclamation, describing their boundaries, has 
been issued, 

2. The decision of an officer appointed under the 6th section of the Act could only he 
enforced by action, the court would probably treat the officer's award somewhat as the jude- 


ment of a competent foreign court.” 
‘Rigned) A. W. COLE, 
Chambers, 19th September. 1881. 
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9733, Has nothimg been done since ?--No; I told the man to keep the cattle, be- 
eause the Attorney-General says the plaintiff must bring his case into some competent 
court, and if his view be correct, then every case in which judgment is given can only 
be treated as an award, inasmuch as an application to a competent court would entail 
expenses such as practically to deprive the natives of any remedy in law. 

5734. Why did you object to the decision ?---I considered it incorrect. 

9735, 1f your opinion is the mght one, docs it not show that an appeal to a higher 
court is necessary in some cases ?---It may he, but I think that if you make a special 
act. to administer native property, and not so as to bring it within native scope, that is, 
that the expenses will be so great. then yon ought to appoint some commission to deal 
with the question. 

5736. Do vou think that the object could have been effected if the Government 
had framed proper regulations, in accordance with the Act, and appointed proper 
officers ?---I think so. 

5737. Have you any suggestion to make as to the improving of the Act of 186-4 ¢--- 
I think it is doubtful whether it gives anv power to deal with quitrent land, and the 
law should be clear upon that subject. 

9738. TLow would you propose that quitrent land should be dealt with, when a 
native held a title to it ¢---There is only one course to be adopted; if a man is resident 
in the colony he must abide by the colonial laws, and must not expect to be governed 
by his own laws, or Jaws to which he was subjected when out of the colony. ‘This is 
the secret of dealmg with the question ; it 1s the only wav. If he does not like our 
laws, then Jet him go into the Dependencies. 

5739. How then would vou deal with the immense majority of heathen natives in 
this colony who are polygamists, and have a numerous offspring, and who will not 
marry according to the colonial law ?---You cannot, of course, deal with the difticulty 
in a day, but the native in this country isa law-abiding man, and will listen more 
readily to law than a white man, and if you put down a poritive hard and fast law he 
will abide by it. There is no better proof of it than that in Glen Grey, they have no 
chief, and they are as willing to listen to the magistrate as anybody can possibly be. 
a are indecd far more law-abiding than the same class of Europeans are in Queen’s Pa 

own. 
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5740. Don’t you attribute the fact of their being law-abiding there to their 
marriage customs and their law of inheritance heing administere:| by the magistrate ?--- 
Their marriage customs are not ignorel by the Wesleyans, and the people are, I 
believe, married by them. 

5741. Apply my question to the law-abiding there ?---I say they are law-abiding 
because they have a magistrate to go to, and the law is colonial law. 

0742. Do you think if we passed a law which refused to recognize the nght of any 
woman not married according to our colonial law, and refused to recognize her offspring 
as legitimate, that the natives would cease to marry according to the native custom ?— 
Yes, I believe they would, in a very short time, say a couple of years; you must give 
them suflicient notice, in order that the law may become well promulgated amongst 
thei, and you must make some modification for those who are polygamists. You 
must legalize existing polygamous relations and their offspring, and indeed these last 
ought to be dealt with under the Native Succession Act. and regulations should be 
Framed to make it complete. 

5743. Have you read the Kaftrarian Ordinance 10 of 1864 ?---No, J have not, and 
know nothing about its operation. 

5744. But how would you propose to give effect to the colomal law of marriage, 
and only to that, among natives ¥---[ Qhink it is a faree going to chapel to be married 
with a great many white people, as the care very little about the religious ceremony, and 
if it was not for the idea of the thing they would go to a magistrate, and why not so witha 
native. I do not believe in forcing a native to go to church or chapel to marry, 
whether he thinks there is a Giod or not. You can say, unless you go to your magis- 
trate and get a certificate, you are not married. That they would understand; and I 
would make them pay a fee of five or ten shillings, nor would I register more than one 
marriage after a certain date. : 

d¢45, Do you know anything about the native form of marniage ?--- Yes. 

5746. What do vou consider essential to a native marriage »..-The pryment of the 
dowry. 

5747, What do you consider that dowry is given for ?---It has been stated by 
many people that it is the selling and purchasing of a woman. It is nothing of the 
kind to my idea. My idea of the native dowry is this: that it is, by NKafir custom, a 


provision made by the intending husband for his wife should she become a widow, and 


for the support of her offspring. ‘These cattle are left in the hands of the father-in-law, 
who is bound, in case of anything happening to the husband of his child, to maintain 
her. In case of his decease it went to his son, who would be bound to do the same by 
Kafir law. 

5748. Has not an evil grown out of that law ?---Yes, because, to a certain extent, 
a great number of magistrates have refused to listen, or recognize the custom in any 
way, consequently though it is retained, it has been interfered with and abused, and is 
degenerating more into «a bartering of human beings. 

5749. But you think if magistrates had entertained these cases they could have 
enforced the obligations imposed by the acceptance of the ‘haz /--- Yes, now the ihazi is 
kept ; and there is no obligation, exept amoral one, and which is very feeble. This 
is the effect in the colony. 

8190. Do you think if cases of ukulubola were entertained by the magistrates in 
the colony, and ukulobola was treated in the way Ixafir law treated it, that it would be 
vood ?---1 think altogether that it might be treated as a simple question of contract, 
creating an obligation on the part of the person receiving the ‘Aasi to support the wife 
in case of necessity; at the same time, [ Nae it would be better for the natives to give 
up the custom. 

45751. Would you force them to give it up by law ?---I don’t think you would be 
nble to do so, even if you carry out your own colonial law, for I take it that I have a 
perfect right to give my father-in-law money to be devoted to the purpose of supporting 
my wife if she should become a widow. 

5762. Do you think their law of inheritance a good one ?---I think it will have to 
be altered immediately you interfere with polygamy, because, at the present moment, a 
man may marry five or six wives, and the last may be declared the great wife, and the 
son would take the whole of the property to the exclusion of all children who may be 
of man’s estate, and who may have actually helped to get that property. But if you 
are going to make only one wife, then you would have to alter the law of inheritance. 

0+93. ILave you had any experience in the Dependencies ?--- Yes. 

5794. What ought we to do there ?---I think the first thing is to get good magis- 
trates. When I say good magistrates, 1 mean men of standing and of education; a 
native is quite as sharp, or even sharper, than a European in finding out that an inferior 
man is placed over him. 
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5755. Do you think, as a rule, that we have not the class of magistrates you 
clescribe ?---At present I think you ought to have some superior magistrates. I do not 
think it is absolutely necessary that the magistrate should understand the language, 
though, of course, having that knowledge would be a great advantage; still I think it 
is more essential and necessary that he should have a position, and be a man of character 
and education, so that natives will look up to him, but under no circumstances a trader, 
because in that case he at once loses dignity and is looked down upon. 

5756, Are these magistrates traders then ?---Well, there are magistrates in trade, 
and that class of men, as magistrates, should never be selected. No man who in anv 
way trades should be invested with judicial power; as magistrates it dainns them. I 
refer to what you call agents or superintendents; they should never be selected from 
that class who have been in trade; a native lookx down upon them, regarding them as 
traders; and if ever a trader is promoted to a magistracy, he is never looked up to. 
0797. Do you know anything about how law is administered in the Dependencies ? 
—Yvs; it is administered os so to speak, rule of thumb. Livery magistrate has a 
law to hiniself. 

5798. Do you think it would be well to havea criminal code, laying down defi- 
nitely the criminal laws to be administercd Ly magistrates ?—If a crimimal code, based 
upon the colonial law, were to be framed, defining each crime and the penalty attached, 
and such law were to be applicable to all the inhabitants of the Dependencies, whether 
white or black, such a code would be a benefit. [t would greatly assist magistrates, 
and if translated into Kafir would enable the missionaries to explain the law to the 
natives. 

9759, Would not there be some definitions and alterations of the ermine laws 
required —There might in some few cases, but wherever tlie alterations are made the 
law should be general, so as to apply to both black and white races in the Dependeucies. 

5760. Would you have the sale of liquor in the Dependencies ?—I would. 

5761. And acting upon your principle, what laws would you propose ?—L suppose that 
at present, almost every trader’s place is, in reality, a canteen, sib rosa, aud paying no 
license. If you license them the Government have the benelit, though this may be a 
matter of minor importance, still they would then be recognized as dealers in liquor, 
and, as such, come under the supervision of the authorities, and this is not the case at 
present. If a nigger is guing to get his liquor he will have it, so will a white man. 

5762, We have heard from natives again and again in the course of our examina- 
tion, appeals to prolubit the sale of liquor altogether in their locations or wherever they 
live; do you think we should listen to them ’—Yes, I do. 

5763. Tow would you give effect to their wishes ?—I should allow legal option as 
to whether they would have a liquor shop or not. | 

5764. And how would you manage in the Dependencies ?—The same way as in 
the colony. Every kraal or village should have the power to decide whether there should 
be an accommodation house for the sale of wines and spirits. I do not say so in the 
case of any particular kraal or village which might have become vitiated by getting 
into contact with navvies and others, and the people merely want to satisfy their appe- 
tites, I do not say that such place should at once have a canteen. On the contrary, I 
should say that the magistrate and licensing board should have a governing influence, 
and decide whether it was necessary and requisite, but in all cases where there was ea 
numerously signed requisition of any body of natives or Europeans, that a house of the 
kind should not be established, such petition should le taken into consideration and 
acted upon. 

5765. Do you also think it would be a good thing to frame a civil code for the 
Dependencies ?— Yes, I would have a civil code, but not one based on native customs. 

5766. How would you deal with polygamy in the Dependencies >—I would govern 
them by colonial law or clse clear out. 

5767. Sceing that ninety-nine men out of a hundred are polygamists in the De- 
pencics, and the vast majority heathen, is there any objection tv have a sort of general 
law for the Dependencics, in the same way as you have a general Jaw for the colony, but 
yet differing from the colonial law ?-—E£ it is the desire of Government to perpetuate 
heathenism and barbarism, by all means have native law, but if otherwise, do away as 
far as possible with all native law as quickly as you can; therefore, in regard to poly- 
gamy, say that after a certain date you will have no more than one wife. Of course 
there will be illicit intercourse, but that one cannot help anywhere. | 

5768. How about Emigrant Tembuland *—There I consider we are intruders upon 
the terms by which permission of the country wa; obtained. 

5769. Dr. poet What do you think about the system of magistrates fining 
offenders in Kafirland by cattle for serious assaults and so forth ?—I think there are, 
and has been. a great many fines that want inquiring into. For instanee, a man com- 
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Mr. Evrard Crickty Moits an assault and is fined three head of cattle, what becomes of them’ Where do 
ae they go to? 
Out. 18, 1881, 3770, Well, speaking generally, do you think that a bad system ¥—I do, most 
decidedly. 


Lady Frere, 19th October, 188], 
PRESENT : 


sir J. D. Barry. 
J. Ayuire, Exsq., MLA. | W. E. Srasxrorn, Esq, 
ELS. Rontvann, Esq. 


Charles Henry Driver, Yesg.. Resident Magistrate, examined. 


Afr. oe ae 9171, Sir J.D. Barry.| You are Resident Magistrate of the district -—I am Nesi- 
8 dent Magistrate lor the District of Glen Grey, and Special Magistrate at Lady Frere. 
Oct. 19, 1881. where I have been since May, 1879. Previous to that time T was superintendent of 
natives, in the position now filled by Superintendent McDiarmid, at Glen Grey. 
5772. Had vou any other knowledge of natives before that >—Very little. 


fon 
a Do you understand the language ‘ 2— Yes. 
3774. What Kafirs have you come in contact with most '—The Tembus. 
5779, As superintendent, what were your duties ?---Collecting taxes, settlmg land 


disputes, and arranging disputes of all kinds. 

9776. By what authority did vou act ?---D had no statute authority, I acted in the 

capacity of arbitrator. 

dove. Did you act upon any particwar law ?---No special law. IT followed MKatir 
customs as near as I could in dowry cases, and these [ obtained from the Kafir head- 
men, 

078. Then you obtained your knowledge of native laws and customs by hearing 
the evidence through experts ?---Yes ; from native headmen. 

5779, Wad vou any difficulty in ascertaining what native law was ?---There was 
sometimes a diffie ulty. 

5780. Upon what points of native law were there discerepencies ?---Mostly upon 
marriages and the custody of children. | Sumetimes the husband of a woman would, for 
instance, say that it was according to Kafir custom to give up all the dowry cattle w “hen 
a woman dies, and the father would contend that it w ax not 20. 

5731. In such a case what conclusion did vou arrive at ?---If there were children 
I icneht it better to leave the cattle with the father. Generally theee was no diffieulty 
IW u- cortaining what the native law was. 

D782. VE native law is to be adinimistered do vou think it advisable to have a code 
framed of the native laws to be so administerd ?-- Yes, if it is to be done. 

985, Do you think it advisable to vet wholly upon native Jaws 7---No, To de not 
think su, as they are in many respects uch as showd not be kept up. 

S784 Do vou consider that herve, for instance, you nat apuly the colonial law 
pure and simple y--- Yes, | 

aySo, What penalties do you generally impose ---Tines in invuey aud imprison- 
ment, 

7&6, Do you think it wise amongst natives to fine im cattle ?---I do nut see the 
wisdom of it, and think a money fine w ‘ould be better. 

Gea Lie they understand a fine in inoney ¥--- Yes, 

5788, And doe vou think they would have anv difficulty in selling cattle to get 
money in order to pay their fines ¥---Not as arule. 3 

9789, Do you think that the magistrate should take cattle which he cod after- 
wards dispose of 7---Noy Tan ef opnucn that it only gives the magistrate mere work. 
Ve may have to dispose of the cattle at a lower figure than they ave worth. and !hus the 
full amount of the fine would net be realized. I think the fine shou!d be iu mency and 
not in stock. 

5490. Do you think the colonial law as to canteens Is a proper cue te apply to this 
district ?---I should like (9 see the eeneng beards have power to place some restrictions 
upon the license holders. Many who obtain licenses oly do so for the purpose of sell- 
ing hiquer to the natives. 

MOL, Are vou of epunen that there should be probibition, absolute or partial. of 
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the sale of liquor to natives ¥---I think there ought to be some restriction, but the diffi- 
culty is where to draw the line. 

9792, It has been suggested that there should be absolute prohibition of the sale 
of liquor to natives throughout certain districts, do you agree with that 2---No. The 
people would get it somehow or other, and there would be a law for the white man and 
a law for the native and it would encourage smuggling. 

3793. Does the Vagraney Act operate in this district ’---Yes; several cases have 
been brought before me, and [ have treated supposed rebels 25 vagrants; I have also 
cautioned those who harboured them. Where there are men found who arc unable to 
give a satisfactory account of themselves, and they are without any visible means of 
existence, I have punished them as vagrants, and also those people who, after having 
been cautioned not to harbour them have done so. 

794, In regard to trespass cases, how do you deal with them ¥---There is a rule 
among the people that cattle and horses trespassing during the day time are charged at 
the rate of -fd. 2 head, and if the trespass is at night the rate isa dollar per head. Of 
course, if special damage is done, they claim accordingly. 

0695. Are there any pounds?--- Yes, und the pound law is applied. 

5796. But what is the native custom as to trespass ?---I do not know, [ apply colo- 
nial law. 

5797, The pass law, is that in foree here ?---Yes. 

5798. Do vou approve of it as it stands ?---I think it could be amended. I think 
there ought to be appointed more men to sign and grant passes. At present it rests 
entirely with the magistrate, who really has little time to attend to 2 man applving for 
© pass, and explain what is upon it, the way he must travel, and other details. Very 
frequently cases are reported where, for want of some cxplanation, men have been 
apprehended by the police and detained at serious loss and inconvenience to themselves, 
all of which might have been avoided had pains been taken to explain inatters when 
the pass was granted. There certainly ought to be more issuers of passes. With the 
exception of the inconveniences [ have mentioned I think, on the whole, it works well. 

5799. Do you think it desirable to have a. cireuit court in the district to deal with 
criminal cases in the Glen (trey district ?--I do not think if is necessary because we take 
them to Queen’s Town, and this being a purely native district it would Je difficult to 
get a jury. If, however, that difficulty could be got over, [ do not see why it should not. 

5800. Do you think the natives would like to be on juries >—I do not think they 
are very «unbitious for that distinction. 

5801. In this district there are, J) believe, forty-four ordinary headmen, and thiv- 
teen superior headmen, is that so ?—It is. 

9802. These men have all been appointed by the Government ’—Yes; and they 
have to report to the magistrate what takes place in their sections. 

5803. Are these men more incompetent than many white men to sit on juries Y— 
Some are very incompcteut ; if they were allowed to cross-examine the aecused, they 
might be able to come to a conclusion, but by merely listening to the evidence, as taken 
in our courts of law, they would be unfit to act as Jurors—on the other hand, some of 
them are ax competent as many white men. 

5804. Do you think that if they heard a man sav that he saw another man gu to 
a kraal, take a sheep out of it. and kill af, and that if the judge explained to the jurors 
that a man who steals another’s property is guilty of the crime of theft, that sueh men 
could deal with such a case and find a proper verdict ¢---Yes, they could deal with such 
a case. 

5805. Well, do you think that if such men were called upon to act as jurors mix- 
ing them with such Europeans as you have in the town and district, that they would 
be incompetent to deal with ordinary criminal cases ?—The better men would be com- 
petent. There are sume very intelligent men among the headmen, and some not. 

5806. In addition to these headmen, are there natives in the district who could 
appreciate the evidence ?—Yes, I think there are some very good men, 

5807. Don’t you think that the headmen generally are farly able to deal with the 
ordinary affairs of life ’—Yes, in their own way. 

5808. These headmen have been appointed as detectives, hiave they net — Yes. 

5809. Do vou think that any man who is a detective is not capable of dealing with 
evidence such as is required to prove a man guilty by eviminal law ’—L say that there 
is a distinction, there are some competent and there are others who are not. There 
are some who would prefer waiting an opportunity until they could cross-examine a 
prisoner, because it is their custom, and they do not cousider that the evidence is com- 
plete without having had that ees y. _ . . 

5810. Tf judges came to sit here, would not the majority of the Jurors be natives ? 
—Not necessarily. 
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5811. And if the system of trial by native jurors is to be experimentized with, do 
you know any better district than this to try such system ?—I do not think you could 
have a better. 

5812. Don’t you think that the natives would take interest in seeing civil cases 
tried before a judge here, and that in criminal cases the natives would also take an in- 
terest in witnessing the trials P—Yes. 

5813. And don’t you think if trials by jury in criminal cases were to take place 
before a mixed jury, the thing is fairly feasible ?>—Yes; but there must be good inter- 

reters. 
: 5814. Don’t you think that if it is possible it would be one means of teaching the 
natives beyond the colony how trials are conducted, and show them that we admit them 
to a participation of the cases tried by jury ?—Yes; I think it would do that. 

9815. Then, altogether, it would, perhaps, be well to make the experiment, m 
order to ascertain how trial by jury would answer ?—Yes; I would do it only as an ex- 
periment. 

5816. Do you think it advisable that circuit courts should sit to try civil cases 
wherever possible ?—Yes, anl they would appreciate such trials. 

5817. Do you consider the system of collective responsibility imposed by Kefir 
laws upon families, kraals, and clans, a good one ?—wNo. 

8518. Why not ?—Because it very often happens that the very man who ought to 
be punished escapes. DPecrhaps the spoor may be traced to a kraal, the real thicf would 
get away, but the kraal would be fined. 

5819. Do you know any cases of that kind ?—I cannot quote any, but severa! have 
come to my notice. 

5820. Then, altogether, you think that making kraals responsible for spoors 
traced to them is unjust ?—Yes, I do not act upon it myself ; I could not do so; 1t would 
at once be appealed against. 

5821. Do you consider there is any necessity for recognizing it in Tembuland, 
where native chiefs exercise Judicial functions ?— 1 would sooner not express any opinion 
as to the necessity of recognizing the tribal government elsewhere, as I have not had 
sufficient experience in the matter. 

9822. In determining criminal cases, where do you get your law frum ?—From 
the colonial code. 

5823. Do you find any difficulty in ascertaining the law ’—There is difficulty, as 
many of the Acts have been repealed, aud one has to find out how they stand in relation 
to each other, but once having ascertained that, there is no difficulty. 

5824. Do you think it would be wise to have a code where all the laws 
are put together ’—Yes; 1 think it would be a great help. 

5825. Do you know that some magistrates recognize this ukulobola as being a 
legal contract, and that others do not ?—I cannot say 1 know such to be the fact, but 
have been told a resident magistrate of Dordrecht said he would not entertain such 
cases, and refused to have anything to do with them; on the other hand his predecessor 
used to entertain the cases, | 

8826. So that there is on the one hand a difficulty in ascertaining what the native 
custom is, and on the other hand, whatever that custom may be, the magistrate is m 
doubt as to whither he has the power to apply the law or not >—Yes. 

5827. Don’t you think that, under such circumstances, if native laws are to be 
acted upon, that they should be eodified 9—Yes. 

5828. Have you had any insolvency cases in this district Pp—No. 

5829. Have natives not been sued who cannot pay?—I do not remember 
any. 

5830. The greater number of natives live in an heathen state, and are, more or 
less, polygamists ?— Yes. 

5831. Do you think it would be acceptable to the natives in this district if we re- 
cognized their customs ?—'They would like it very much. 

5832. Would you think it a good thing to recognize, in any way, polygamous 
marniages ?—Nv. 

8833. What customs would school natives be opposed to ?—Circumcision, intou- 
jane, beer-drinkings, polygamy, and if they were consulted, they would put a stop to 
them by law. 

5834. In civil cases do you think that you, as magistrate, would be aided by 
having native assessors ?—No; unless they were to decide questions of native law and 
custom, then they might be some assistance; but if I had a code telling me what 
native law was, i should not require their help in any way. 

6835. But do you think that if vou had such assessors they would give their 
opinions fair and honestly as to the facts brought before them, especially in civil cases 
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when they could cross-examine both parties Y—Yes, 1 think they would act honestly if 
care was taken in the selection, and competent men chosen. 

5836. Would not the natives like to see the magistrate aided by two of their best 
men ’—I don't think they would attach much importance to it. I think assessors 
would cause trials to be prolonged, and if any difficulty arose between the magistrate 
and the assessors it would lead to the case being reterred ty a judge for review before 
judgment is carried out. I don’t sce what particular advuutage there would be in it; 
such review could take place trom a magistrate’s decision. 

0837. Don't you think it a wise thing to administer the laws in such a way as to 
be acceptable to the community among whom we are to adniiuster the law ¥— Yes, if it 
were possible. 

9838, And don't you think such a system as mentioned would be most acceptable 
to the natives in this community ?—I don’t think they would care about it, | believe 
they would just as soon have a magistrate alone as with assessors, 

3839, Are the natives in this district more advanced than others in the Depen- 
dencies 7—I cannot say, but they have been under colonial miluences for some time and 
they are more prepared for colonial law, and are thus, to uw certain extent, more ad- 
vanced. 

5840, Mr. Staifurd.] Are these cases arising ont of Kafir custom with which you 
deal as being quite apart from colonial law ?—Yes, I have dealt with such. 

o841. If by colonial law dowry contracts were recognized, would you deal with 
them ?—I should feel compelled to. 

9842. Do vou think, in dealing with the Dependencies, that the basis should be 
colonial or Kafir law ?—Colonial. 

0843. Would vou engraft upon colonial law special conditions to meet the cirewm- 
stances of these people ’-—I am not prepared to say, as I have hil very little experience 
ot the people there. 

o844. In all civil cases in your district, is your form of procedure in strict accor- 
dunce with the laws laid down for magistrates /— Yes, as far as I can judge. 

5845, As a rule, do you hear cases without the intervention of agents —I frequently 
have agents here. 

O846, Are cases mostly conducted by the people themselves or by agents ?—Gene- 
rally, bv the people themselves. 

O847. Do they conduet their cases well R—No. 

O84, In what respects do they fail ?---In the first instance they do not know how 
to make the plaint, and next they do not know how to bring forward their cases. They 
cannot understand the putting of questions; as soon as one man has made his statement 
the other wants to make his without any cross-examination. 

9849. Is not their way of }rocedure better suited to them in your opinion ?—No, 
T prefer the colonial. 

9350. How do you arrange finally about the plaint in natives cases brought. by 
themselves ?—I have to frame it niyself, or get my clerk to do so. Thatis one of the 
difficulties of there being no agents, and hence it is, I know a great deal of one side 
of the case before it comes to me, which I would sooner not. 

_ 9841. Do you find the agents are appreciated by the people here Y—A good man 
18, 

5852, If a law were passed simplifying and explaining the procedure in native 
cases, o you think it would be acceptable to the people themselves, seeing that they do 
not understand our forms ?—I consider the present mode of procedure simple enough. 

9853, Are the people in this district advancing in civilization P—I think so; they 
are adopting the use of clothing ; they are building more substantial houses, and they 
are irrigating more. 

9854. Do they cultivate more extensively than formerly ?—I think thev do. 

5855. Are they leading out water from the streams ?— Yes. 

0856. Are there many schools ?—There are a good number, but room for more. 

3857. Is there a growing inclination amongst the natives to send their children 
to school ?—Yer, I think there is. 

0858. Do you consider that the pass laws, with the exception of the Cattle Removal 
Act might safely be dispensed with ?—I do not see a necessity for so doing. The diffi- 
culty I see in reference to the pass laws is in the carrying of them out ; men cannot get 
passes when they require them. ‘They have to wait several days perhaps before they 
can obtain them. It may be no fault of the magistrate, who has a great deal of work, 
but there might be others appointed to issue passes, and explain to the applicant what 
is on the pass, for the want of this, inconvenience has arisen, and I have heard of cases 
where men have been arrested and fined or detained for not acting strictly in acecor- 
dance with the terms of the pass. 
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5859, Did you have a meeting of the people to consider the questions put to vou 
in the circular 2—I had a meeting ‘of six or seven of the leading headmnien. 

9860. Pid you consult their opinion regarding the arswers vou gave to that 
vapor 2—I do not think T was guided by them, unless it was upon this matter of 
ukulobola ; there, I think, they strengthened the view that it was a eale, 

5861. Were these Christian natives — Yes, with one exception. 

5862, Did the heathen headman regard it as a sale ?—Hfe would not express any 
opinion. 
5863, Myr, Rolland] In serving a summons on the defendant in any particular 
ease, is such summons served hy a poli oman 2—No, by the messenger of the court, or 


his deputy. 
O864, What are his charges ¥—Aceording to the colonial tanff as to the 


distances. 

5865. To vou think that in some eases the plaintiff might be allowed to serve _ his 
own summons in order to reduce the expenses of litigation »—I don't sco what there is 
to prevent it, and it would save expense. 

5866, Do vou approve of that clause in the Pass Act which enjoins the pass bearer 
to travel only by the main road ?—No. 

5867. Do the natives complain of that clause bemg inconvement or oppressive ?— 
T have not heard complaimts, but it must be oppressive In some places there are no 
inain roads, and sometimes they are obliged to po by footpath, and it is hard thet thev 
should he arrested for so travelling. 

a8G68. What is the principal complunt the natives make im regard to this) Pass 
Act ’—Delay in not getting their passes renewed. 

5869. Would you recommend the appointment of a pass issuer at the various seats 
of magistracy Y—Yes; because so much of what is on the pass ought to be explained. 
the number of clays it is good for, the way he is to travel, and so on, that it would take 
up much of the magistrate’s time to do it perfectly. 

5870. Does the Native Location Act apply to your district ?—No; but T cannot say 
why. 
5871. Do you think it would be advisable to proclaim that Act here ’—There are 
certain points which would irritate the people, but in other respects I think it would be 
advisable. It is undesirable that the branding clause should be enforeed. I think 
also, the tax should not be enforced, as these people uready pay a hut-tax; any way I 
think annual payments better than quarterly. 

5872. Ma. Aydiff.] Do vou think the natives in this distnet ean be successfully 
governed by the application of colonial laws ?—Yee. 

5878. Is there any difference between natives in this district and Emigrant Tem- 
buland ?—I cannot say, except that they have chiefs there, but not here. | 

O874, Are you ever called upon to apply the provisions of Act 18 of 1864 %— 
Only in one or two cases have I heen so called npon ; the Act is virtually carried ont by 
themselves, and there are few disputes. 

5875. Then, practically, the estates of deceased natives are heing administered 
under this Act’— Yes; and mnder the usages of the tribe to which they belong: and the 
system works well. 

9876, When you say you think colonial law conld be safely applied to the natives 
here, do yon mean that the way of administering the estates of natives should he con- 
tinued as at present 2—No; but I see no objection to it; still if ours is just, there is no 
reason for having two. 

5877. Would you distinctly sav that you consider that the colonial law of inherit- 
ance should be applied to these people ?—Yes, I see no objection to the application of 
the colonial law of inheritance to these people. 

O87T8. Tf an Act of Parliament should be passed applying the colonial law of in- 
heritance to these people, do vou think it would) cause eNcitemcnt or discontent ? 
—No. 

5879, But don’t you think that the practice of polygamy would make it impos- 
sible to apply the colonial law of inheritance ?—No, not as I understand it. Whe 
Kafir law itself only acknowledges the one wife (the great one) in the matter of in- 
heritance. The man provides for the superior houses during his lifetime, after; his 
death they have no claim whatever on his estate. 

5880. I suppose you will acknowledge from your observation that the Kafirs have 
rome sytsem of tolerably fair laws ?— Yes. 

5881. Have you observed that they manifest anything like a strong attachment to 
their own laws and customs, and [ may say traditions o_T have, and particularly to the 
immoral customs in regard to the law. I have not noticed it, except in as far as dowry 
cages. 
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5882. Then if they are attached to these customs of theirs, don’t you think the ap- 
plication of colonial law would rather stand in the way of theirobserving those customs ?—It 
would, and that is what I should like to sco; and if the law was applied in its entirety 
Sy this district, you would not find many natives leaving the district to escape the 

aw. 

5883. And you think then, that there would bo no difficulty at all in getting them 
to accept the colonial law ?—No, I do not think so. 

5884. Do you consider that this readiness to accept the law would be peculiar to 
the Tembus in this district, or do you think their brethren in Emigrant Tembuland 
would show the same readiness to accept the law ?—I cannot say; peobably they would 
go to the chief and he would advise them against it, but here we have some very good 
headmen to whom the people would go for advice, and they would act upon it. 

5885. I suppose if there was any opposition to the colonial law being applied to 
Tembuland, you think it would be traceable to the chiefs and not to the people P— 
Yes. 

5886. Have you any reason to suppose that the chiefs find it to their interest to 
al eae native customs and practices P— Yes, because as long as they are at the head 
of the people they have an interest in so doing. 

5887. As Emigrant Tembuland is now, would you consider that our laws might 
be tried there P—I think it could be done without any inconvenience. I have heard 
that Matanzima, upon hearing what the colonial law was, and that he could go to the 
ju in important cases, said, “ Ah! that is what I want.” I believe that the ob- 
jection of the natives to the present system is this, that it is not the carrying out of the 
definite law, but the caprice of a magistrate ; they think that one person does as he likes 
and another as he likes. What they want is a law for all alike. 

5888. If that was said about Matanzima, and it is true, don’t you think a diffi- 
culty would arise in getting the assistance of a judge, owing to the impossibility of 
obtaining a jury, to work with the judge in criminal cases P—I see there would a 
difficulty, but it would not be impossible. 

5889. Would not the same difficulty be felt in this district ?—I think not; I 
think it might becommenced here as an experiment. All serious crimes in thisdistrict are 
tried by judges as it isin Queen’s Town. Each district need not have its circuit court, but 
several together at central places. | 

5890. Sir J. D. Barry.| Does the system of ukulobola apply here amongst the 
natives P—Yes, and I think they are wedded to the custom. 

oo Would not interference with that custom be resented by them ?—It 
might. 

: 5892. Don’t you think if the law punished those who practised the ukulobola_cri- 
minally, that such a law would be considered a harsh and severe law ?—It would be 
considered in that light. 

5893. And would you recommend such a law to be passed for this district ?—No, 
but I would have the transaction ignored. I would legalize the marriage with the great 
or chosen wife, so far as inheritance goes; the inferior ones would be in the same posi- 
tion they now are. 

5894. Is there anything immoral in ukulobola itself —IE it is a sale it is. 

5895. Is it a sale?—Formerly, it was not in my opinion, but now I have my 
doubts and regard it as a sale, because the word “ Tenga”’ (which means sale) is fre- 
quently used by natives in my presence when speaking of the contract. 

5896. State an instance where this word has been applied by a native to ukulobola ? 
—Yesterday I spoke to a native whose wife had gone to her father. I asked, why cannot 
she go, and he replied, because I have bought her, using the word Tenga. Again, 
take the case of Ganpeliawe. it is reported by the Tambookies that when he punished 
his wife, Kreli’s daughter, being called to account by her father, he answered, “ She is 
mine, I bonght her. 

5897. But did not Kreli resent the use of that term by at once saying he did not 
buy her, and went to war with Gangelizwe, because he spoke of this transaction as one 
of sale P—I cannot say. 

5898. Do you know of any other instance ?---No, but I do know that a wife is not 
considered a wife until the cattle have been paid as agreed upon. Until the cattle are 
paid, although living with the man she is not his wife, and would have the right to go 

k again. 

5809. Are you not aware that a danghter may claim the support of her father, or 
any one who has received any part of the ukulobola in the event of her being after- 
wards deserted or coming to poverty?—I am not. I thought she returned to her 
father because it was her home. 

5900. Have you never heard of such a thing ?—I do not remember such a case, I 
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have heard of the woman going back to the father’s kraal, but whether she had any 
claim or not, I cannot say. 

5901. What do you think ukulobola was formerly ?---I regarded it as a sort of 
trust in which the girl had a benefit. 

5902. If the receipt of cattle creates an obligation on the part of the person who 
receives it to support the woman, would you still call it a sale ?—Not to the extent it 
otherwise would, but it would still be very objectionable. 

5903. If there was no polygamy, but natives only had one wife, and upon the 
marriage of such wife ukulobola had to be paid to the father of the bride; do you still 
think it would be objectionable ?—Yes, it would be objectionable, the same as if there 
were many wives. 

5904. Does it lead to polygamy ?---I do not know. 

5905. What is the per centage of polygamists in yourdistrict amongst the natives? 
—I should say eighteen per cent. were polygamists, the others monogamists. I arrive at 
this computation i consulting my hut-tax register, and in that register every man is 
supposed to have a hut for every wife, and where a man pays a tax for more than one 
hut, I assume he has more than one wife. 

5906. But do not some pay hut-tax for their widowed mothers ?---They do. 

5907. Did you consider this in arriving at the per centage you have given ?---No, 
I did not. 

§908. Could you by looking at your register discover where this hut-tax had been 
paid for mothers ?---I could not. 

5909, Did you examine your register throughout with this object ?---No, but I 
could do so. 

5910. In doing ro, will you be able to arrive at a pretty fair average ?---I think 
so, 174 per cent. have more than one hut. 

9911. In regard to those who pay for widowed mothers, will you go through your 
register and neat the percentage ?---I find it quite impossible to arrive at the number 
of those who pay for their widowed mothers from the register. 

5912. Tn this district do you think the natives generally are anxious to retain the 
custom of polygamy ?---Judging from the percentage to which I have referred, I should 
say not. 

* 5913. Do you think that our law ought to recognize polygamy for the natives in 
this district ?---No, certainly not. 

5014. Are von aware that Act 18 of 186+ in certain circumstances does recognize 
polygamy, that is, in dealing with property left by deceased polygamists ?---I_ am not 
aware ; In my interpretation of that Act when applied to natives, only the chief wife 
is recognized, inasmuch as by native law the eldest son of the chief wife is the heir to 
the property. 

5915. What is the position of the other wives ?—When the man dies, neither they 
nor their children have any claim upon the estate. 

5916. Havo they no claim to any property ?—Yes, they have the claim to the 
property of their own houses, because that property has been given before the man 
died, and they retain it only by virtue of a gift. 

5917. Can a woman receive a gift from any one ?—According to this, she can. 
It is given to her and her children, and the eldest son of tha’ house is owner 
of it. 

5918. In your opinion, according to Kafir law, the eldest son of the great wife is 
the only one recognized in respect to inheritance P— Yes. 

5919. How in this district is the chief wife ascertained ?—She is declared by the 
husband. 

5920. Can he create a younger wife his great wife ?---He can; at any time before 


his death. 


5921. When once he has done so, can he revoke his appointment ?---I think not, 
without very good cause. 

5922. Does all the property go to the eldest son of that wife ?---I think so; ex- 
cept what has been given to the inferior houses. 

5923. Suppose a case of disputed inheritance comes before you in which the Act of 
1864 applies, and where there is a quitrent farm or erf belonging to the deceased, to 
whom would you give that quitrent farm ?---I would give it to the eldest son of the 
great wife. I have had such a caso. The owner of a quitrent farm, a polygamist, died, 
and the son of the great wife, who was younger than the son bya fouee marrirge, 
was in possession of the farm. The other son, one of an inferior house, not according 
to custom, but advised by an agent, claimed it. I decided against him, and the de- 
cision gave satisfaction to the natives who felt interested. I notified my judgment to the 
Secretary of Native Affairs, hoping to find out whether I had acted in accordance with 
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law. He replied that the Government had no legal power to review my decision, 
which was Sad a matter of law. 

5924. Do you know of any other case ?—There was an action in which the uncle 
of a child claimed the possession of such child from the mother, whose husband, the 
father of the child, was dead. The widow at the time of the action had re-married 
and insisted on retaining possession of the child. I gave judgment for the plaintiff, 
holding that the usages and customs of the tribe entitled the brother of the deceased to 
the custody of the child. I sent my decision to the Secretary of Native Affairs, Mr. 
Ayliff, who sent me Mr. Upington’s opinion to the effect that I was wrong, that the 
mother was the natural guardian; and as she was in possession of the child, my judg- 
ment was never enforced. I acted under the Act 18 of 1864, and it was a test case as 
to whether the child was property or not. I was advised to forward the first case of 
that nature which should come before me for opinion. I wanted to get really informed 
as to what the law really was. Beyond the decision nothing harsh was done. 

5925. Has the Act 18 of 1864 been promulgated here ?—I should say it has, as I 
was appointed under it in this district, whilst only superintendent, and I exercised the 
powers conferred by the Act since I have been appointed a magistrate. I have re- 
quired no special authority. 

ooo Are there many persons in this district who hold certificates of citizenship ? 
— Yes. 

5927. And have you applied Act 18 of 1864 to persons who do not hold tho 
certificates ?—I have not had occasion to do so. 

5928. Have you read the Kaffrarian Ordinance 10 of 1864 ?—No. 

5929. If we were to insist upon all natives who wish their marriages to be in any 
way legalized, coming before magistrates and registering them, do you think the natives 
would do so ?—Yes; I believe they would. 

5930. And if it was said that only one marriage should be registered ?— Yes. 

5931: Which one then would you have registered ?—That of the great wife, which 
need not necessarily be the first wife married. 

5932. Do you think they would then confine themselves to one wife ?—Yes; to 
the t wife, if they were informed that they could not register any other. They 
would still have the other women on hand. 

5933. Why do you think they would have no more wives ?—Simply because the 
girls would refuse to gotoaman. A girl would say I shall have no standing, for he 
has already registered his wife. A father might be willing to sell his daughter, but no 

irl would consent. 

5934. But the desire of aman to have a number of wives would still exist ?— 
With many it would, and on the other hand a great number would not have the 


5935. If the law, twenty years ago, had said we will not register more than one 
wife, do you think that polygamy would have been put an end to?—It would not in 
that time, but in a generation much would have been done towards it. 

5936. Well, how would a law now framed prohibiting, in future, polygamous 
marriages, have the effect of stopping the evil ?—Those who now have three or four 
wives would die out in a generation. | 

5937. If you had such a law there might be but one wife, but a number of women 
with whom the man cohabited ?—Yes; but the children by such connections would be 
illegitimate, though their maintenance might be secured in some way. 

5938. You mean that the property settled upon them might be secured P—Yes. 

5939. Do you think this Act 18 of 1864 ought never to have been passed P—I do 
not see the necessity of it; very little good has resulted. 

5940. If that law had not been passed, would not natives have gone on practising 
their customs of marriage and polygamy ?—They would, as they have with it. 

4941. Wel!, do you think any law now passed would stop that practice P—Yes, in 


e. 

5942. And a law which merely refuses to recognize the offspring as legiti- 
mate would be quite sufficient ?—I think so ; their offspring, and of course the women 
themselves as wives. 

5943. Not only for the colony but for the Dependencies ?—That is a matter I 
cannot give an opinion upon. I have had nothing to do with Dependencies. 

5944. Mr. Ayliff.| Do ay say that the registration of ono wife only would be 
desirable P—Yes ; and though it would be hard at first, it is a thing which if not stopped 
would go on for ever ; it must be stopped. 

5945. Don’t you think that,such a system of registration would rather disturb the 
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Kafir mind ; wouldn’t he be inclined to say “ What has my wife to be written down _ 


for P’’—Nevertheless I think he would agree. 
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have heard of the woman going back to the father’s kraal, but whether she had any 
claim or not, I cannot say. 

5901. What do you think ukulobola was formerly ?---I regarded it os a sort of 
trust in which the girl had a benefit. 

5902. If the receipt of cattle creates an obligation on the part of the person who 
receives it to support the woman, would you still call it a sale ?—Not to the extent it 
otherwise would, but it would still be very objectionable. 

5903. If there was no polygamy, but natives only had one wife, and upon the 
marriage of such wife ukwobola had to be paid to the father of the bride; do you still 
think it would be objectionable ?—Yes, it would be objectionable, the same as if there 
Were Many wives. 

5904. Does it lead to polygamy ?---I do not know. 

5905. What is the per centage of polygamists in yourdistrict amongst the natives? 
—I should say See per cent. were polygamists, the others monogamists. I arrive at 
this computation by consulting my hut-tax register, and in that register every man 1s 
supposed to have a hut for every wife, and where a man pays a tax for more than one 
hut, I assume he has more than one wife. 

5906. But do not some pay hut-tax for their widowed mothers ?---They do. 

5907. Did you consider this in arriving at the per centage you have given ?---No, 
I did not. 

5908. Could you by looking at your register discover where this hut-tax had been 
paid for mothers ?---I could not. 

5909. Did you examine your register throughout with this object ?---No, but I 
could do so. 

4910. In doing ro, will you be able to arrive at a pretty fair average P---I think 
so, 174 per cent. have more than one hut. 

5911. In regard to those who pay for widowed mothers, will you go through your 
register and supply the percentage ?---I find it quite impossible to arrive at the number 
of those who pay for their widowed mothers from the register. 

5912. In this district do you think the natives generally are anxious to retain the 
custom of polygamy ?---Judging from the percentage to which I have referred, I should 
say not. 

: 5913. Do you think that our law ought to recognize polygamy for the natives in 
this district ?---No, certainly not. 

5914. Are you aware that Act 18 of 1864 in certain circumstances does recognize 
polygamy, that is, in dealing with property left by deceased polygamists ?---[ am not 
aware ; in my interpretation of that 4.ct when applied to natives, only the chief wife 
is recognized, inasmuch as by native law the eldest son of the chief wife is the heir to 
the property. 

5915. What is the position of the other wives ?—When the man dies, neither they 
nor their children have any claim upon the estate. 

5916. Have they no claim to any property ?—Yes, they have the claim to the 
property of their own houses, because that property has been given before the man 
died, and they retain it only by virtue of a gift. 

5917. Can a woman receive a gift from any one ?—According to this, she can. 
It is given to her and her children, and the eldest son of tha’ house is owner 
of it. 

5918. In your opinion, according to Kafir law, the eldest son of the great wife is 
the only one recognized in respect to inheritance P—Yes. 

5919. How in this district 1s the chicf wife ascertained ?—She is declared by the 
husband. 

5920. Can he create a younger wife his great wife ?---He can; at any time before 


his death. 


5921. When once he has done so, can he revoke his appointment ?---I think not, 
without very good cause. 

5922. Does all the property go to the eldest son of that wife ?---I think so; ex- 
cept what has been given to the inferior houses. 

5923. Suppose a case of disputed inheritance comes before you in which the Act of 
1864 applies, and where there is a9 quitrent farm or erf belonging to the deceased, to 
whom would you give that quitrent farm ?---I would give it to the eldest son of the 
great wife. I have had such a case. The owner of a quirent farm, a polygamist, died, 
and the son of the great wife, who was younger than the son bya Pomer marrirge, 
was in possession of the farm. The other son, one of an inferior house, not according 
to custom, but advised by an agent, claimed it. I decided against him, and the de- 
cision gave satisfaction to the natives who felt interested. I notified my judgment to the 


Secretary of Native Affairs, hoping to find out whether I had acted in accordance with 
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law. He replied that the Government had no legal power to review my decision, 
which was purely a matter of law. 

5924. Do you know of any other case ’—There was an action in which the uncle 
of a child claimed the possession of such child from the mother, whose husband, the 
father of the child, was dead. The widow at the time of the action had re-married 
and insisted on retaining possession of the child. I gave judgment for the plaintiff, 
holding that the usages and customs of the tribe entitled the brother of the deceased to 
the custody of the child. I sent my decision to the Secretary of Native Affairs, Mr. 
Ayliff, who sent me Mr. Upington’s opinion to the effect that I was wrong, that the 
mother was the natural guardian; and as she was in possession of the child, my judg- 
ment was never enforced. I acted under the Act 18 of 1864, and it was a test case as 
to whether the child was property or not. I was advised to forward the first case of 
that nature which should come before me for opinion. I wanted to get really informed 
as to what the law really was. Beyond the decision nothing harsh was done. 

5925. Has the Act 18 of 1864 been promulgated here ?—I should say it has, as I 
was appointed under it in this district, whilst only superintendent, and I exercised the 
powers conferred by the Act since I have been appointed a magistrate. I have re- 
quired no special authority. 
go Are there many persons in this district who hold certificates of citizenship ? 
— Yes. 

5927. And have you applied Act 18 of 1864 to persons who do not hold those 
certificates ?—I have not had occasion to do so. 

5928. Have you read the Kaffrarian Ordinance 10 of 1864 ?—No. 

5929. If we were to insist upon all natives who wish their marriages to be in any 
way legalized, coming before magistrates and registering them, do you think the natives 
would do so ?—Yes; I believe they would. 

5930. And if it was said that only one marriage should be registered ?—Yes. 

5931. Which one then would you have registered ?—That of the great wife, which 
need not necessarily be the first wife married. 

5932. Do you think they would then confine themselves to one wife P—Yes; to 
the great wife, if they were informed that they could not register any other. They 
would still have the other women on hand. 

5933. Why do you think they would have no more wives ?—Simply because the 

irls would refuse to gotoaman. A girl would say I shall have no standing, for he 
already registered his wife. A father might be willing to sell his daughter, but no 
girl would consent. 

5934. But the desire of a man to have a number of wives would still exist P— 
hiss many it would, and on the other hand a great number would not have the 

esire 


5935. If the law, twenty years ago, had said we will not register more than one 
wife, do you think that polygamy would have been put an end to?—It would not in 
that time, but in a generation much would have been done towards it. 

5936. Well, how would a law now framed prohibiting, in future, polygamous 
marriages, have the effect of stopping the evil ?—Those who now have three or four 
wives would die out in a generation. 

§937. If you had such a law there might be but one wife, but a number of women 
with whom the man cohabited ?—Yes; but the children by such connections would be 
illegitimate, though their maintenance might be secured in some way. 

5938. You mean that the property settled upon them might be secured P—Yes. 

5939. Do you think this Act 18 of 1864 ought never to have been passed P—I do 
not see the necessity of it; very little good has resulted. 

5940. If that law had not been passed, would not natives have gone on practising 
their customs of marriage and polygamy ?—They would, as they have with it. 

4941. Wei!, do you think any law now passed would stop that practice P—Yes, in 
time 


5942, And a law which merely refuses to recognize the oflspring as legiti- 
mate would be quite sufficient ?—I think so ; their offspring, and of course the women 
themselves as wives. | 

5943. Not only for the colony but for the Dependencies ?—That is a matter I 
cannot give an opinion upon. I have had nothing to do with Dependencies. 

5944. Mr. Ayliff.] Do you say that the registration of ono wife only would be 
desirable P— Yes ; and honel it would be hard at first, it is a thing which if not stopped 
would go on for ever ; it must be stopped. 

5945. Don’t you think that?such a system of registration would rather disturb the 
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Kafir mind ; wouldn’t he bo inclined to say “ What has my wife to be written down _ 


for ?’”’—Nevertheless I think he would agree. 
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5946. I suppose you have to deal occasionally with cases arising out of ukulobola?— 
Yes, I have, but only as a matter of arbitration, and I advise them in the case. 

0947. You do not as a magistrate adjudicate on them ?---No. 

5948. We were informed when we were at King William’s Town, that your pre- 
decessor, Mr. Judge, used to entertain these cases, try them according to native law, 
and decide upon them. Have you heard of that ?---I have. 

5949. en you came here first did the natives bring such cases to you and ask 
you to try them and decide P--- Yes. 

5950. Will you tell us by what law you tried such cases ?---Mostly by Kafir law. 

5951. Did your judgments appear to give satisfaction ?---Sometimes not. Occa- 
sionally they would not carry out my judgment, and defied me, and I was compelled 
to let them drop, as I had no means of enforcing them. 

0952. Were the majority of cases, or indeed any case which came before you, cases 
ize oo their nature seemed to require the interference of a magistrate to decide 
them ?--- Yes. 

5953. Do cases of that character still occur ? Give an outline of one or two ?---The 
other day a young widow woman came to me and complained that her husband’s 
brother had commanded her to go home and stay with him. Although married several 

ears, she was without children, and her husband having died, she wanted to be free. 
The brother of her late husband however demanded her, saying she must go and mind 
her late husband’s children, by another wife. I asked the man the question ‘“‘ Why do 
you want her?” and he replied “She has been bought for the purpose of taking care 
7 my brother’s children.”” To this, however, she did not agree, and I declined to order 
er to do it. 

5954. According to your view of colonial law, do you think you had power to 
entertain that case at all P—No. 

5959. According to your view of Kafir law, don’t you think there was something 
in that brother’s claim ?—According to Kafir law I believe he had a claim. 

5956. But, I suppose, it appeared to you to be a case in which the magistrate 
ought to do something ?— Yes. 

0957. Has any case ever come before you of this nature, that the wife of a poly- 
gamist has abandoned her husbend and gone home to her father, and the father has 
kept the daughter and Aazi as well ?—-Yes; there are frequent cases. 

9958. And does it not appear to you that there is great injustice in the father 
keeping both girl and cattle ?— Yes. 

0959. From your view of what the natives expect from a magistrate who is put 
over them, don’t you think such a case ought in some way to be dealt with and decided 
by him ?—I admit the case would be one which would call for the interference of a 
sa ear but on the other hand I think the evils of ukulobola and polygamy are 
such that the law should not recognize them or countenance them at all. If we have 
to deal with existing cases we should prevent others arising in the future. 

5960. Am I to understand that you would tell such a man that you had no power 
to deal with a case which originated from such a custom P—Yes. 

5961. Don’t you think your refusal to entertain such a case would have rather a bad 
ste em any man?—Undoubtedly one of the men would fecl agrieved, the other 
pleased. 

8962. Would you go further and say that it would not tend to increase that man’s 
confidence in you P—Yes; I don’t think it would increase his confidence in me; in the 
other ones it would. 

5963. Well, would not that be an evil P—No; not if it cut at the root of ukulobola 
and polygamy. 

5964. Is it your opinion that if the courts were to refuse to entertain cases arising 
out of ukulobola and polygamy it would have the effect of lessening those practices P— 
I think it would. 

5965. Judging from your knowledge of the habits of these people, in case of your 
pbs to entertain such matters, what would they do?—They would just leave the 
case alone. 

5966. Admitting that you, as magistrate of Glen Grey, should entertain these 
cases, do you consider that the magistrates in the Dependencies should be subjected to 
similar restrictions P—I think if we take over the people we ought to make laws for 
them, if ours are injurious then we should alter them, but I think the people are very 
much the same as in this district. | 
: 0967. And you would like to see our colonial laws applied to them ?---Yes; 

would. 

5968. But knowing as you must how tenaciously the natives cling to their own 
laws and customs, don’t you think it would be difficult to apply our own laws to them 
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* the Dependencies P—It would be difficult, but notwithstanding that I think it might 
e tried. 

5969. Do you think there would be any danger of exciting discontent and unrest 
among those people if we tried to force our laws upon them ?—I have never heard of 
any new move being introduced without some opposition, but I think if judiciously 
worked they would accept them. | | 

5970. I suppose there is .a great deal of land in this district ocoupied by natives ?— 
All, with the exception of one farm, which is owned by a white man. 

5971. How does it happen that one farm is owned by a European and all the rest 
by natives ?—It was formerly the property of a native who sold it, with the consent of 
Government. 

5972. Who was the original grantee ?—Pangela; he sold it with the consent of 
Government. 

5973. Do you know the price paid, and do you know any other case where a native 
living in the district has sold a farm P—No. 

5974. Has any case occurred where a native grantee has sold his farm to another 
native ?---No; but they buy land; two have bought extensively. 

5975. How many farms in this district have been granted to natives by formal 
title-deed P---Sixteen. 

5976. Do you consider that these natives value the possession of title-deeds to 
their land ?--- Yes. 

5977. What is the average extent of these farms ?---About fifteen hundred morgen. 

5978. How are they used ? does the owner occupy them or do a large number of 
natives reside upon them ?---Some of these farms are granted to civilized natives and 
others to heathens. In the former case the farms are occupied by the owners with very 
few retainers. In the latter case the heathens, who are chief's sons, have a number of 
people about them. 
ee Do the owners get any sort of rent for the people living on them ?---I think 

ey do. 

5980. And do these tenants or occupiers have defined portions of the farms, or do 
they graze indiscriminately over the whole place ?---They graze indiscriminately. 

5981. Then, in such instances, it is very like the old tribal occupation of land ?--- 


es. 

5982. Touching the subject of titles, do you think that natives living in villages 
would attach any value to title-deeds given them only for small lots of ground such as 
erven or small village lots ?---Judging from my experience, I think they would not 
value them if very small, but those advanced in civilization would appreciate small 
farms. 

5983. How far has your experience influenced you in the opinion you express as to 
whether the natives would appreciate titles to small holdings ?--- Whilst in the office at 
King William’s Town there were a number of titles lying ready to be taken up, but 
we could not get the people to accept them. When I went to Heald Town there were 
also a number of titles which we could not get the natives to take up, and since I have 
been here I have had some difficulty in keeping natives from Ox Kraal and Kamastone 
out. 

5984. Did you ever inquire into the causes deterring those people from not taking 
up their land P---Yes; I found in some cases that the land was small or was not good ; 
where it was good the people occupied it, but they prefer large plots of land. 

5985. Have you heard whether there was anything hke objection to individual 
tenure of land by title-deed ?---I have not. 

5986. Would you consider that if a native got a good large piece of ground he 
would hesitate to retain it ?---No; I think he would be glad to keep it, if it was good 


d. 
5987. Would you encourage the practice of subdividing a native location and 
giving individual titles to the residents ?.-Yes; I think the principle is a good one. 

5988. In giving them these individual titles would you be in favour of there being 
a clause in the title making it inalienable ?---For a certain time I would. 

5989. Would you have this restriction in respect to alienation to apply as well to 
white as well as native purchasers ?---I think if sufficient time was given, that after a 
fixed period the natives should be allowed to dispose of their land to anyone. 

5990. But you would not have a native, who has acquired a grant, to sell to another 
immediately ?---No ; because in six months’ time some would sell and we would have 
the greater portion of those people back on our hands without the land, and should 
have to provide for them elsewhere. 

5991. Are there any examples in your district where village lots have been granted 
to natives ?---No; all farms. 
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5946. I suppose you have to deal occasionally with cases arising out of ukulobolaP— 
Yes, I have, but only as a matter of arbitration, and I advise them in the case. 

5947. You do not as a magistrate adjudicate on them ?---No. 

5948. We were informed when we were at King William’s Town, that your pre- 
decessor, Mr. Judge, used to entertain these cases, try them according to native law, 
and decide upon them. Have you heard of that ?---I have. 

5949. When you came here first did the natives bring such cases to you and ask 
you to try them and decide P--- Yes. 

5950. Will you tell us by what law you tried such cases ?---Mostly by Kafir law. 

5951. Did your judgments appear to give satisfaction ?---Sometimes not. Occa- 
sionally they would not carry out my judgment, and defied me, and I was compelled 
to let them drop, as I had no means of enforcing them. 

0952. Were the majority of cases, or indeed any case which came before you, cases 
iene we their nature seemed to require the interference of a magistrate to decide 
them ?--- Yes. 

5953. Do cases of that character still occur ? Give an outline of one or two ?---The 
other day a young widow woman came to me and complained that her husband’s 
brother had commanded her to go home and stay with him. Although married several 

ears, she was without children, and her husband having died, she wanted to be free. 
he brother of her late husband however demanded her, saying she must go and mind 
her late husband’s children, by another wife. I asked the man the question ‘“‘ Why do 
you want her?” and he replied “She has been bought for the purpose of taking care 
‘s my brother’s children.” To this, however, she did not agree, and I declined to order 
er to do it. 

095+. According to your view of colonial law, do you think you had power to 
entertain that case at all P—No. 

5955. According to your view of Kafir law, don’t you think there was something 
in that brother’s claim ?—According to Kafir law I believe he had a claim. 

5956. But, I suppose, it appeared to you to be a case in which the magistrate 
ought to do something ?— Yes. 

5957. Has any case ever come before you of this nature, that the wife of a poly- 
gamist has abandoned her husband and gone home to her father, and the father has 
kept the daughter and ihuzi as well ?—Yes; there are frequent cases. 

0958. And does it not appear to you that there is great injustice in the father 
keeping both girl and cattle ?—Yes. 

0959. From your view of what the natives expect from a magistrate who is put 
over them, don’t you think such a case ought in some way to be dealt with and decided 
by him ?—I admit the case would be one which would call for the interference of a 
magistrate, but on the uther hand I think the evils of ukulobola and polygamy are 
such that the law should not recognize them or countenance them at all. If we have 
to deal with existing cases we should prevent others arising in the future. 

5960. Am I to understand that you would tell such a man that you had no power 
to deal with a case which originated from such a custom ?—Yes. 

8961. Don’t you think your refusal to entertain such a case would have rather a bad 
sth upon any man ?—Undoubtedly one of the men would feel agrieved, the other 

eased. 
7 8962. Would you go further and say that it would not tend to increase that man’s 
confidence in you P—Yes; I don’t think it would increase his confidence in me; in the 
other ones it would. 

5963. Well, would not that be an evil ?—No; not if it cut at the root of ukulobola 
and polygamy. 

5964. Is it your opinion that if the courts were to refuse to entertain cases arising 
out of ukulobola and polygamy it would have the effect of lessening those practices P— 
I think it would. 

5965. Judging from your knowledge of the habits of these people, in case of your 
ae to entertain such matters, what would they do?—They would just leave the 
case alone. 

5966. Admitting that you, as magistrate of Glen Grey, should entertain these 
cases, do you consider that the magistrates in the Dependencies should be subjected to 
similar restrictions P—I think if we take over the people we ought to make laws for 
them, if ours are injurious then we should alter them, but I think the people are very 
much the same as in this district. | 
: 5967. And you would like to see our colonial laws applied to them ?---Yes; 

would. 

5968. But knowing as you must how tenaciously the natives cling to their own 
laws and customs, don’t you think it would be difficult to apply our own laws to them 
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in the Dependencies P—It would be difficult, but notwithstanding that I think it might 
be tried. 

5969. Do you think there would be any danger of exciting discontent and unrest 
among those people if we tried to force our laws upon them ?—I have never heard of 
any new move being introduced without some opposition, but I think if judiciously 
worked they would accept them. 

5970. I suppose there isa great deal of land in this district ocoupied by natives ?— 
All, with the exception of one farm, which is owned by a white man. 

5971. How does it happen that one farm, is owned by a European and all the rest 
by natives ?—It was formerly the property of a native who sold it, with the consent of 
Government. 

5972. Who was the original grantee >—Pangela; he sold it with the consent of 
Government. 

5973. Do you know the price paid, and do you know any other case where a native 
living in the district has sold a farm P—No. 

5974. Has any case occurred where a native grantee has sold his farm to another 
native ?---No; but they buy land; two have bought extensively. 

5975. How many farms in this district have been granted to natives by formal 
title-deed ?---Sixteen. 

5976. Do you consider that these natives value the possession of title-deeds to 
their land ?--- Yes. 

5977. What is the average extent of these farms P---About fifteen hundred morgen. 

5978. How are they used ? does the owner occupy them or do a large number of 
natives reside upon them ?---Some of these farms are granted to civilized natives and 
others to heathens. In the former case the farms are occupied by the owners with very 
few retainers. In the latter case the heathens, who are chiefs sons, have a number of 
people about them. 

' 5979. Do the owners get any sort of rent for the people living on them ?---I think 
they do. 

5980. And do these tenants or occupiers have defined portions of the farms, or do 
they graze indiscriminately over the whole place ?---They graze indiscriminately. 

‘ 0981. Then, in such instances, it is very like the old tribal occupation of land P--- 
es. 

5982. Touching the subject of titles, do you think that natives living in villages 
would attach any value to title-deeds given them only for small lots of ground such as 
erven or small village lots ?---Judging from my experience, I think they would not 
value them if very small, but those advanced in civilization would appreciate small 
farms. 

5983. How far has your experience influenced you in the opinion you express as to 
whether the natives would appreciate titles to small holdings ?--- Whilst in the office at 
King William’s Town there wore a number of titles lying ready to be taken up, but 
we could not get the people to accept them. When I went to Heald Town there were 
also a number of titles which we could not get the natives to take up, and sinee I have 
been here I have had some difficulty in keeping natives from Ox Kraal and Kamastone 
out. | 

5984. Did you ever inquire into the causes deterring those people from not taking 
up their land P---Yes; I found in some cases that the land was small or was not good ; 
where it was good the people occupied it, but they prefer large plots of land. 

5985. Have you heard whether there was anything hke objection to individual 
tenure of land by title-deed ?---I have not. 

5986. Would you consider that if a native got a good rly piece of ground he 
would hesitate to retain it ?---No; I think he would be glad to kcep it, if it was good 
land. 

5987. Would you encourage the practice of subdividing a native location and 
giving individual titles to the residents ?---Yes; I think tho principle is a good one. 

5988. In giving them these individual titles would you be in favour of there being 
a clause in the title making it inalienable ?---For a certain time I would. 

5989. Would you have this restriction in respect to alienation to apply as well to 
white as well as native purchasers ?---I think if sufficient time was given, that after a 
fixed period the natives should be allowed to dispose of their land to anyone. 

5990. But you would not have a native, who has acquired a grant, to sell to another 
immediately ?---No ; because in six months’ time sorce would sell and we would have 
the greater portion of those people back on our hands without the land, and should 
have to provide for them elsewhere. 

5991. Are there any examples in your district where village lots have been granted 
to natives ?---No; all farms. 
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- 5992. Do you mean to say the whole district has been surveyed into farms ?--- 
68. 

5993. How many ?---I cannot say exactly. 

5994. You call them farms, but they are not represented by title-deeds ?---No ; 
the title-deed is not made out in any one’s nome. It is Government land. 

5995. Is there in this district any land that you think would be valuable for the 
purpose of locating English emigrants ?--- Yes. 

5996. Where ?---In the succession of basins known as the Guba, Donga, and 
Qunqu basins. 

5997. What is the probable extent of that land ?---About 25 farms. 

5998. And is the land suitable for agricultural purposes ?--- Yes, excellently. 

5999. Capable of irrigation ?--- Yes. 

6000. at number of agricultural immigrants would it bear ?---About four or 
five hundred, allowing a lot of the mountain country also as commonage. 

6001. Would the occupation of that land by English immigrants be calculcated to 
annoy or in any way injure the natives ?---No; I don’t see that it could. 

6002. Would not the fact of the natives being in the neighbourhood inconvenience 
or eae the immigrants living there P---A little annoyance, perhaps, but nothing ex- 
ceptional. 

J 6003. Would you consider the presence of a number of English immigrants in 
such a place would have an improving effect upon the natives ?--- Yes. 

6004. But I suppose you would say some care would have to be shown in the 
selection of such immigrants ?---Yes ; of course. 

6005. Unsuitable immigrants might do harm ?--- Yes. 

6006. And you think it would be a good thing for the natives themselves to have 
in their neighbourhood a number of respectable Europeans ?---Yes; I think so. 

6007. . Stanford.] Tf the natives themselves desired that they should not be 
allowed to sell their land except to each other, would you accede to their wishes ?---No; 
I would not. 

6008. Did any of the people residing in the basins you have mentioned remain 
loyal?---Yes; about 50 aa These men have been allowed to return to their holdings 
and they are still there. 

6009. In case of occupation of these basins by English immigrants, do you recom- 
mend the retaining of the land now held by natives ?---They have expressed a willing- 
ness to remove if they can get land elsewhere of equal value. 

6010. In case the land elsewhere should not be available, would you allow them to 
retain their present holdings ?---Most certainly. 

6011. How would the presence of immigrants in these basons improve the natives ? 
—By example. It would also cut them off from the influence of the chiefs. 

6012. Have you found that the natives living on the boarders of the colony are 
more advanced thon others ?---Yes. I refer principally to the people at Lesseyton, near 
Queen’s Town and Macibini. 

6013. Are you aware, whether or not, these people were Christians before the 
occupation of these lands ?---I cannot say; they are now chiefly mission people. 

6014. In case of dissatisfaction would measures have to be taken for the protection 
of any immigrants who may be located in the basins ?---I think they would be able to 
protect themselves if armed. 

6015. Do you think it advisable to extend this system of immigration to the De- 
pendences P---I don’t think so, because it would necessitate the removal of the Kafirs. 

6016. Would you recommend that on these farms, where the majority of occupants 
ask for individual title, that it should be granted to the whole community P---No ; only 
to those who ask, but I would let it be known that they may ask. 

6017. As a general principle do you think that individual title should be granted 
to natives before they ask for it, or not ?---Not until they ask for it. 

6018. In surveying the allotments would you follow as far as possible their present 
occupation of land, or not ?---I would. 


The Witness handed to the Commission the folloring rules, framed by Mr. Judge, Civil 
Commissioner of Queen’s Toun, for the regulation of the Tambookie Location: 


Rvuves AND REGULATIONS YoR THE BETTER GovERNMENT oF THE TaMBoox1E Locarion, 
IN THE Division oF QUEEN’s Town. 


1. The location shall be subdivided into blocks, each block contuining as many farms as may 


be found convenient, not exceeding ; Lut no farm shall be di-ided so as to fall : 
one block, and partly in another. all partly in 
2. A headman shall be placed in charge of one or more farms, and a senior headman, or Field- 


gornet in charge of each block. 
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3. The headmen of farms shall be under the authority of the senior headmen of their respective 
blocks, and shall obey all such lawful orders affecting their duties as they may receive from them, 
or from the resident magistrate. 

4. The headmen of blocks shall be under the immediate authority and control of the resident 
magistrate of the district, and shall yield obedience to all lawful commands of such resident magis- 
trate. 

5. The several duties belonging to the office of headmen, shall bo as follows, that is to say :— 

a) He is to take care that all the beacons of his farm are kept in good repair. 

rs He is to prevent any fresh kraal from being made on his farm without the authority of the 
resident magistrate. 

(c) He is to sce that all persons bringing any stock on to his farm, or driving any stock across it, 
are provided with proper passes for the same. Should any such person be found not to be in 
possession of a pass, the headman will retain the stock and report the matter at once to the 
resident magistrate. 

(d) He will not permit any person to cut any trees on his farm, excepting such as may be bond fide 
required for firewood, or for making huts, but he will carefully preserve all forests and bush- 
wood growing on his farm. 

(¢) He will, under the direction of the headman of the block, determine upon what part, or parts 
of his farm cultivation may be allowed, so as to interfere as little as possible with the grazing, 
and will see-that cach kraal has sufficient land for cultivation in a suitable place. 

(f/) He will not allow any person, not residing upon his farm, to cultivate any land thereon, without 
the express sanction of the resident magistrate. 

(y) He will take care that all hut-tax due by the residents on his farm, is punctually paid annually, 
at the proper time to the civil commissioner, and will report to the civil commissioner every 
refusal or neglect to pay the same. 

(hk) Should any kraal at any time be deserted, the headman of the farm will report the circumstance 
to the resident magistrate, and will not allow the spot to be occupied without his consent. 

(i) He will, to the best of his power, encourage the making of water-furrows, the planting of trees, 
the enclosure of land and gardens, the construction of houses and stone kraals, and improve- 
ments generally on the farm. 

(j) He will report to the resident magistrate, from time to time, every permanent improvement 
that may be made on his farm, in order that the same, with the name of the person making 
it, may be duly registered. 

(k) Should any person dispose of wines or spirituous liquors on his farm, without a license, the 
headman will immediately report the matter to his senior headman. 

(1) He is required to arrest, without warrant, every person whom he shall have reasonable grounds 
to suspect of having committed any murder, or culpable homicide, rape, robbery, or assault 
with intent to commit any of these crimes, or in which a dangerous wound is given, arson, 
housebreaking with intent to commit any crime, or theft of any cattle, sheep, or goat, and 
he may also take into custody any person whom he shall see engaged in any affray, or whom 
he shall find attempting to commit any of the above crimes, or clearly manifesting an inten- 
tion to do so. 

(nv) Should any stolen property be traced to his farm, he will use every means to discover it, unless 
he is able to show that it has been taken away again, beyond the limits of his farm. 

(x) He will render every assistance in his power to the police and others in the search for, and 
pursuit and capture of, criminals. 

(0) Whenever any person shall die upon his farm, other than a natural death, he will report the 
fact to the senior headman, and will not permit the body to be interred without authority 
from him. 

(7) He will not, without the permission of the resident rr ata allow the removal from his farm 

; of the stock of any person who is in arrears with his hut-tax, or who, having, committed 
any crime, has fled from justice. 

(r) He will attend monthly at the offices and court, at the Bolotwa, or Cacadu, to make his report to 
the resident magistrate, and to receive instructions. | 

(s) He will diligently carry out any special instructions he may receive from the resident magis- 
trate 


ate. 

(¢) He will, from time to time during the proper season, call upon the residents upon his farm to 
destroy all burrweed growing in the neighbourhood of their respective kraals, and will report 
to his senior headman every case of neglect to do so. 

(2) Ba eae at once, conduct all persons arrested by him for any criminal offence, to his senior 

man. 

(») In all matters of dispute, not involving any criminal offence, he will direct the parties to appear 
before the senior headman of the block in which the defendant resides. 

(w) He will disarm any person he may find carrying any asscgai, spear, or firearms, or other 
weapon on his farm, and convey such weapon to the resident magistrate. 

6. The several duties belonging to the office of the senior headman, shall be the following, 
that is to say : 

(2) He will have the general superintendence of all hcadmen of farms in his block, and will see that 
the duties imposed upon them by the several clauses of section 5 of these regulations, are 
fully carried out. 

(6) He will attend monthly at the offices and court, at the Bolotwa, or Cacadu, and report to the 
resident magistrate all breaches of these regulations that may have come to his notice. 

(c) Whenever it shall be reported to him that any person has sold liquor without a license within 
his block, he will inquire into the matter, and should the report appear well founded, he will 
at once forward the witnesses to the resident magistrate. 

(d) Whenever any peteon arrested by any headman shall be brought before him, he will at once 
inpuire into the crime or offence charged, and should he find that there is reasonable suspicion 
of guilt against the person accused, he will forward him, with the least possible delay, to the 
resident magistrate, and will direct the witness to appear on the following day at the magis- 
trate’s office. 

(ec) Whenever a case of sudden death shall be reported to him, he will forthwith proceed to inspect 


Mr. Charles Henry 
Driver. 


Oot. 19, 1881. 


Mr.. Charles Henry 
Driver. 


Oct. 19, 1881. 


af 
336 NATIVE LAWS AND CUSTOMS COMMISSION. 


the body and inquire into the circumstances attending the death, and will, thereupon, req ,ort 
the matter in person, and without the least delay, to the resident magistrate. He will, on no 
account, allow the body to be buried without the magistrate’s authority. 

(/) He will endeavour to settlo amicably all matters of dispute that may come before him, but will, 
in every case, inform the parties that if either of them is dissatisfied with his judgment, such 
person will be at liberty to bring the case before the resident magistrate at the next sitting 
of periodical court, at the Bolotwa, or Cacadu. He will, on no account, endeavour to enforce 
a compliance with his judgment, but should it not be executed, he will report the whole 
matter to the resident rien ea at the next session of the public court. He will not 
adjudicate in any case which the defendant lives beyond the limits of his block. 

(4) He will, by every means in his power, endeavour to advance the moral and social improvement 
of those who are placed under his superintendence, and to this end he will discourage the 
exercise of all immoral rites and practices, and will encourage the establishment of schools, 
the construction of houses and stone kraals, the making of dams and water-furrows, the 
enclosure of lands and gardens, the planting of trees, and improvements generally within his 
block. 

(*) He is authorized and required to exercise the same power in regard to the arrest of criminals, as 

are preferred upon the headman of farms, to render every assistance to the police and others 

in the search for, and pursuit of, criminals; and to carry out, with diligence, all lawful in- 
structions he may receive from the resident magistrate. 

7. No resident in the Tambookie location will be permitted to make any lands or gardens else- 
where than at spots pointed out by the headman of the farm, or the senior headman of the block. 

8. Every person shall be at liberty to impound stock found trespassing in his lands and gardens, 
pointed out in compliance with the last preceeding section, in which any crops is growing or cut, 
but not removed, or in any stack-yard or tramp floor, or other enclosed place containing grain, but 
not elsewhere. 

9. No person excepting the headman of a farm, or the senior headman of a block, shall be em- 
powered to impound stock found trespassing upon the common pasture lands of such farm or block 


respectively. ; 
10. No person on leaving the location shall have any power to dispose of his lands or gardens, 
or other improvements without the sanction of the resident istrate. 

11. No new kraal may be established in the location without the sanction of the resident magis- 


trate. 
12. No person may cut any trees or bushwood, excepting for use as firewood, or for building 


huts or houses. 

13. The practice of setting fire to the veldt is strictly prohibited. 

14, Every person shall be bound to eradicate and burn all plants of the xanthium spinosum, or 
burrweed, growing in or near his kraal, garden, and land. 

15. Any person, knowingly, harbouring any other person charged with any murder, culpable 
homicide, rape, robbery, or assault with intent to commit any crime, or theft of any cattle, sheep, 
or goats, shall, if such lastmentioned person be found guilty of one or other of the said crimes, be 
deemed to be guilty of contravening these re tions. 

16. Every person to whose kraal any stolen property shall be traced, shall be bound to make 
compensation for the same, unless he shall be able to show, to satisfaction of the resident magistrate, 
that such property has been taken away from his kraal. 

17. Every person shall be found to render assistance to the police in the search for and pursuit 
and capture of criminals. 

18. No one shall bury the dead body of any person who may have died other than a natural 
death, without the sanction of the headman of his farm. 

19. The owner of any animal which shall have the disease commonly called lungsickness, shall 
keep it shut up in some complete enclosure during the night-time, and shall, during the day-time, 

it in charge of a herd, and keep it within certain limits of the common pasture land, to be 
defined by the headman of the farm. 

20. Every person contravening any of these regulations shall, on conviction before the resident 
magistrate, incur, and become liable to, a penalty not exceeding £10, and in default of payment within 
one month to expulsion from the location, or should the resident magistrate deem such a course 
expedient, he may, with the sanction of His Excellency the Governor, cause the offender to be ex- 
pelled from the location without the option of paying a fine. 

21 Nothing in these regulations shall be construed or deemed to release any person from any 
penalties or punishments to which he may be liable under the laws of this colony. 

22. No person may drive any stock o distance of more than ten miles either within or without 
the limits of his location without a pass for the same. If the stock come from any place within the 
location, the pass must bear the signature of the senior headman, but if from place within the 
colony outside of the location, it must bear the signature of a land-owner, &c. (as per Act); an 

erson contravening these sections is liable to have the stock found, seized and impounded, nor will 
ie be entitled to recover the same without a certificate from the resident magistrate. 

23. No person may drive any stock across the boundary of the colony, without a pass signed by 
the resident magistrate, or by a senior headman, on pain of having the same seized and impounded 
by the Transkeian authorities. 

24. All fincs and penalties imposed under these regulations shall be expended by the resident 
magistrate, and may be applied to the following purposes, as well as to any other special purposes, 
authorised by His Excellency : 

The construction and repairs of roads in the location. 

The exponses of agricultural shows, and of prizes awarded to successful competitors at such 

shows. 

The support of schools in the location. 

The employment of special messengers. 

The execution of judgment given by the resident magistrate. 
25. The payment of headmen for any special work required of them by the resident magistrate. 
26. No person shall exercise, or attempt or assist any other person to exercise, tho functions of 


a native chief within the location. 


MINUTES OF EVIDENCE. 337 


27. On the death of any person, the chief man at the kraal at which such death occured, shall 
be bound to report the matter to the headman, and shall not allow the body to be buried without 
his permission, | 

28. Any person convicted before the resident magistrate, of injuring or destroying any of the 
beacons, erccted by order of Government, in the location, shall be deemed to be guilty of eontravet- 
ing these rules. | Ze a 

29. For the purpose of these regulations the word ‘“‘ person ” shall can any person of the Kafir 
or Fingo race, whether resident within or without the colony. . ce 


eae 
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6019. Mr. Stanford.| What have been the sources of your knowledge of: natives; Rev. Bbenezer Joseph 


and their laws and customs ?---Il am ason of the late Mr. J.C. Warner, who was: 
British Resident in the Transkeian Territories, and am now Wesleyan Missionary, at 
Mount Arthur, six miles from Lady Frere. I was formerly in the Government service: 
for nearly twenty years. The last office I filled was that of Tembu Agent'in Emigrant 
Tembuland. I have had experience among natives all my life, residing for neatly’ 
forty-seven years in Kafirland. This'part of the country, prior to 1846, was océupied 
by the Tembus under their paramount chief Umterera (pronounced Umteghagha). 
During the war of 1846, Umterera rendered service to Government ; the only section! 
of the tribe then against us was that of Mapassa, who was always more associated with! 
the Gaika tribe, although Umterera was his paramount. The Tembus then occupied 
the country, from the Indwe up to the Klaas Smits and Zwart Kei Rivers. After 1846. 
the Governor, Sir H. Smith, annexed the whole territory without Umterera knowing’ 
anything about it. | oon 

6020. Was the country then brought under the jurisdiction of magistrates P—Yes}' 
Messrs. Cole, Shepstone, and others were appointed at that time. Sh ae 

6021. Did the tribe like the change ?---No, they did not like it at'all. I think 

they remonstrated to the Government through my father, who was then their missionary. 
I may say that Umterera was the adopted son of Nonesi, wife of Ngubencuka, akas 
Vusani ; Nonesi having no children. ) Ls 

6022. After that, were there any important changes in the new Government P--- 
I think that the soreness felt by a portion of the tribe led to their joining in the war of: 
1852. Umterera was then dead, and Nonesi was regent of the tribe. A portion of: 
them under Nonesi crossed the Indwe, and fell back on what is now Tembuland 
Proper. They took no part in the war. The others, consisting of the Amagcina (iow 
under Pangella) ; the Amadungwana (now under Darala) ; and the Amatshatsliu (now - 
under Gongubele), and also the Amaqwatu (lately under Stockwe-Ndle) joined in the . 
war. At its close, Governor Cathcart invited Nonesi, who was in Tembuland Proper,'to! 
come back. She did so, and she resumed her former position here, having ‘her kraal at:' 
the Gquebenya, near Glen Grey. The Governor, at the same time, declared that part ' 
of the country, from Klaas Smits River to’ the present boundary, including all around 
Queens Town, to be forfeited to the colony, and it was afterwards given out to‘ 

tees under what was termed “the Cathcart system.” It was at this time my" 
ather was appointed Tembu Agent, and he discharged the duties of magistrato atnon 
the Tembus here, as best he could for several years. In 1865, another change took 
place. After the cattle-killing delusion, and the expulsion of Kreli, Government had 
to fill up the Transkeian Territory, which the Home Government at that timie refused ' 
to annex. As a solution of the difficulty, it was proposed to fill up Kreli’s country with ' 
a friendly tribe, and at the same time it was thought desirable to get rid of the trouble 
of governing a large mass of the native population by native law within the colony, so 
it was proposed to move the Tembus across the Indwe. The inducement offered them ' 
was that they would be able to govern themselves through their own chiefé, accdrding 
to their own customs, and that they would be free from hut-tax, whieh natives in the 
colony would have to pay. But still it was understood they would be under the control 
of the Government as paramount authority, and in.fact, they declared they would not’ 
go, if it was not so. ‘'hey were thus assured of their own internal government under | 
native custom and law, and their supreme control by a Government officer: I was 
then gy aeeata with them as 'embu Agent. The only chiefs who consented to move’ 
were, 
then regent for Pangela of the Amageina; Darala of the Amadungwana; and Stockwe, 
of the Amaqwatu. These were the four chiefs who accepted to’ go. The others’ 
preferred to remain, namely Nonesi and Gongubele. But a portion of the tribes | 


belonging to the chiefs who went over, also remained and are still here. ‘ The present” 


distribution of the Tembus may be classed thus :---First, the Tembus, who refused to ! 
move, and are now still occupying the Tembu location, or what is now known as the 
yi 


atanzima, who was Umterera’s son of the right-hand house; Gecelo, who was 


arner. 
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Rev. Ebenczer Joseph Glen Grey district. Second, the Emigrant Tembus, who under the chiefs I have 
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tiamed moved across the Indwe. Third, thero is the territory of Tembuland Proper, 
over which Gangelizwe is paramount chief. 

. 6023. Is there any difference in the government of these three sections of the 
tribe P---I believe the two last are under Major Elliott as Chief Magistrate, and the 
first section is here under colonial law. 

6624. Under what conditions are the people here living ?---The whole location is 
divided into farms, given out to headmen. Over a group of farms and headmen, there 
is a senior headman, who has supreme charge of the block, and is responsible to Govern- 
ment. These farms are occupied by the people in common. | 

_ 6025. Do you approve of this system ?---I do. Where there are no chiefs the 
system works well. here chiefs exist I do not think it would answer so well. There 

would reeognize the chief’s authority, and position as head of a clan. Only by such 
recognition can you properly control them. The chiefs will be recognized by the people, 
whether you will or not, and by judiciously making use of them you keep them in 
ohéok, and at the same time give satisfaction to the people. 

6026. Then you think that the power of chiefs can be used to advantage ?-—- 
Certainly; it is the only power we can use for the government of natives in their 
present state. 

. 6027. What relation should they hold to the magistrate ?---With regard to cases 
betiveen their people, I would allow the chief to adjudicate, with an appeal from him 
to the resident magistrate. 

_ 6028. At trials before the magistrate, would you allow the natives to sit as 
assessors oy advisers.?---Yes, while I was in office I followed that course, and invariably 
found that it answered well. | 

6029. Tow were the advisers selected ?---They were always chosen by myself, from 
the most intelhgent of the people. 

6030. What cases did you try whilst Tembu Agent ?---By consent of the chiefs, I 
héard cases between men of different tribes, and also cases brought against men of the 
tribe by people belonging to other districts. 

~~ G08I. Woe there no reference to you of cases between the Tembus themselves ?--- 
No. I told them I had no authority to hear such; but I sometimes advised the chief 
as.to the course he should follow. I may say that the Government instructed me that 
I, had no authority to hear even cases between Duropeans, or Europeans and natives, 
without the chief’s permission. 

6082.. Were the chiefs then practically independent ?---Certainly they were, and 
the people upon moving across from here handed in their certificates of citizenship, as a 
surrender of their rights as British subjects. 

_ , 6033. In your opinion the chiefs and people at that time residing in Emigrant 
Tembuland were ho longer British subjects ?--Yes, certainly. The strongest induce- 
ment held out to ‘all was, that if they moved across the Indwe, they would be beyond 
British jurisdiction, or as they expressed it, “beyond the law of the judge.” 

» . 6034.. What was the relation maimtained by their acknowledgment of the Govern- 
ment resident ?---It was merely that the resident should be the means of communication 
with the Government, and at the same time an adviser to the tribes. 

6035. How long did that state of matters continue ?---During the whole time I 
was Tembu Agent, until I resigned, in order to enter upon missionary work. 

6036. Did you receive any acknowledgment of your services ?--- Yes, Mr. Southey, 
then. Colonial Secretary, wrote to me, expressing regret at my leaving office. This was 
NING Years, AZO. | 

6037. What was the feeling of the people towards the Government at that time ? 
---I considered that the foeling was very good; they were satisfied with what the 
Government had done for them, and were thoroughly friendly. 

. 6038. Are you aware, if after your resignation, any changes occurred ?---After my 
resignation I frequently .received messages from Matanzima, and from all the chiefs, 
asking how it was that the conditions under which thcy moved across into that country 
were now being altered, and what had they done to occasion any interference on the 
part of the Government. 

6039. Were you aware of any occasion for interference, or can you state under 
what circumstances such interference took place ?---I knew of no occasion for any in- 
terference whatever; but the chiefs represented, that affairs were being carried on in the 
country by the British magistrates, without any reference to them whatever as chiefs. 
Their complaints began to reach me in Mr. Fynn’s time, and subsequently in Mr. 
Levey’s. They also complained that cases were settled otherwise than in accordance 
with their own laws and customs, which they had been promised would be followed. 
They were soon afterwards called upon to pay hut-tax, and appeals from decisions of 
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the chiefs were also instituted. In my opinion, these were circumstances which oeda- Rev. Ebewe:er Joseph 
sioned sore feelings, but if they had been judiciously brought about, and the chiefs a 1 bilan 
little more consulted and conciliate, the irritation would not have been so great. : Oct. 19, 1881. 

6040. Are you aware of any proclaimation of British Sovereignty over these people 
at any period tat they moved out of the colony into Emigrant Tembuland ?~-No, T 
am not aware of any. I know that some time ago, I think in 1875, Gangelizwe, the 
paramount chief of the Tembus, offered to be taken over by Government, ‘and Was 80 
received ; but the Emigrant Tembus took no part in that, nor did Gangeliawe’s proposal 
include them in any way. 

6041. Have the Emigrant Tembu chiefs or people: made any request at any time 
that the conditions under which they oocu ed the country should be altered ?---No, 
when they heard that their country was to yer they protested. They canre-to 
me for personal advice as to how they could prevent the annexation when the matter 
was before Parliament, in 1879. I advised them to petition Parliament, and told them 
ae was the only way, and I believe they sent in a petition, but: without: ‘any 
eltect. 

6042. Do you think that the altered conditions of Government and the contett- 
. lated annexation of their territory, had anything to-do with the rebellion in Emigtant 

embuland, at the close of last: year P—Certainly, I believe it is what has driven them 
into war. But for these changes, they would have been quiet to this day. 

6043. Are you favourable to that annexation being proceeded with P—No, I am 
not. Immediately you annex any native tribes to the colony, difficulties will spring up. 
You have more or less to administer colonial law, and that is not suited to them in thett 
present condition. Further, I would say that the annexation of Emigrant: Tembuland, 
without the consent of the people, would be an act of injustice, and it should not be 
proceeded with. 

6044. In the Government of the Dependencies, such as Fingoland, Tombuland, 
and Griqualand East, do you recommend that a code founded on a basis of Kafir law 
and oustom should be framed P—Yes. 

6045. Would you have the law to recognize such native customs as ukulobola. and 
polygamy ?---My idea is simply this: When, as in the colony, the Government: his 
complete authonty, such customs should be put down by law; but in the Dependencies 
where the circumstances are different, and the Government has not the same power and 
authority, I do not think it advisable to suppress it by law. 

6046. Under present circumstances then, would you allow the courts to recognize 
cases of ukulobola in the Dependencies ?—Yes, I think so. 

6047. And in cases of succession and inheritance would you follow the native law p 
— Yes, and in cases of inheritance I would even allow natives within the colony to have 
the choice of availing themselves of it, or of the colonial law, as they might choose, ' 

6048. You would then, allow of the law in the Dependencies recognizing 
polygamous marriages P—Yes, at present. My opinion is, however, that the Depend- 
encies should not be annexed to the colony, but if they are annexed it will follow that 
it will be the duty of our Government, as a Christian Guvernment, to refuse its 
recognition of these customs. 

6049. Has it ever occurred to you that any remedy could be applied to bring about 
an improvement in the social condition of the natives with regard to pol 
marriages P—I think Government should take some steps for the future. to put down 
polygamy. If after o fixed date, it was required of all natives to register their first 
marriage, and they were informed that no other marriages would be legal or teoog mead, 
it would have a deterrent effect. 

6050. Would it be safe or advisable to pass such a law ?—Certainly. Of course 
there should be no interference with existing marriages; but future marriages should 
be subject to such a law, and this could be carried out safely, in my opinion, 
eqiecially in the colony. 

~ 6051. What is your opinion in this matter with regard to the Dependenties p 
Fie i Government had the right and authority to do it there, it should be 
one also. 

6052. Would it be safe or advisable ?—Well, it would scarcely be so at present, 
but Government should continue to have this obj ect in view. 

- 6053. Are you favourable to the opening of canteens in the native locations pms: 
No, eteoee| not. I donot see what good they can do, and they will certainly do 
at harm 

6054. Are the natives here becoming more addicted to drink '—Yes, everywhere, 
where they can get it. 

' 6055. How many canteens gre there in the Tambookie, location ?—A bout, eight. of! 
them. 
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6056. Would you prohibit the sale of liquor to natives in the locations, or to 
natives generally in the colony ?—I would prohibit the sale to natives generally. 

6057. What provision would you make for travellers ?—I would allow sale to 
European travellers, but not to natives. 
. 6058. Are there many schools in the Glen Grey district ?—Yes, we have ten or 
jtwelve. ‘The children attend pretty well. There are no industrial institutions. 

6059. Would it be possible, with the assistance of Government, to start such 


institutions ?—Yes, I think so, people are very anxious for it. As an illustration of the 


|inclination of native parents during last year and this, the Tembus of this district and 
of Lesseyton, sent thirty boys away to Cape Town to be educated. _ | 

., 6060. Sar J. D. Barry.| Do you think it possible to find a jury for the trial of 
egees_at a,cirouit court at this place ?—I think a few might be picked frora the natives 
of this, district, who could be depended upon for discharging such a duty; but the 
number of such men are few. — 

_ 6061...Do you think it advisable to make an experiment of that kind here, to see 
how it would work P—Well, I would not say until saw how the jury list would be 
framed. There are twelve or fifteen men who could give quite as impartial a verdict as 
say: Europeans ; but I would not depend upon the people generally. There are also 
forty or fifty traders fit to be jurymen. - 

6062. Do you think natives would appreciate the opportunity of taking part in the 
administration of justice ?—Yes, I think they would. 

6063. In civil cases, you say you would advise assessors to sit with the magis- 
trates, how would you select them P—They could be selected by the magistrate from 
among the headmen, say five or six. ~ | : 

;  6064.; Do you think the natives would appreciate their being consulted as to the 
framing of municipal regulations ?—Yes, but Tt would advise that in such case, it should 
be under the supervision of the magistrate. Gradually it would qualify them to select 
mento represent them. It would also enable them to ventilate their grievances. 

- 6065. Would you recognize ukulobola in the colonial courts P—No. | 

6066. Can you see anything immoral in ukulobola if it creates an obligation on 
the bride’s father to take her back and make provision for her ?—I ‘would’ see nothing 
immoral in that, but to my mind any recognition of ukulobola would be sufficient to 
eticoufage the natives in its practice. Its chief evil is that it makes a woman property, 
and they will never be Christianized or civilized as long as that is the case. I think 
that those who do not recognize it as an evil have not a proper idea of what it is. The 
greatest objection I have to it is looking at it from a Christian point of view. If ee 
thing like the same practice exists elsewhere, it exists in a form unconnected with the 
evils acoompanying it among natives. | 

6067. Are Kafir heathen women more ill-treated by their husbands than the wives 
of other tribes within the colony P—No, I do not think so. | 

..6068. If a man gave to his intended father-in-law, say, ten head of cattle, upon 
his-consenting to allow his daughter to be married, and the father afterwards refused to 

ive his consent, what ought the law to do in such a case P—If the law prohibits ukulo- 
ola it would be right that the man should lose what he gave. : . 

6069. You know the tenure of land in this district, do you think it would be wise 
to ensble those who wish to have individual title to get it P---Yes, I think so, for on 
nearly all our. out-stations, Christian natives are anxious to convert their land into indi- 
vidual tenure. They see the Government moving people about, and think that by 
having title they will be saved from that. 

., ; 6070. What machinery would you devise or suggest for effecting such a conversion 
of tenure from the communal to individual title P---[ think if a majority of the occu- 
pants of sections, at a meeting where the Government officer or magistrate is present, 
ahould express.a wish for individual title, it should be given them, leaving the remain- 
der for occupation as before. | 

6071. Hos there been any feeling against individual tenure in any form ?--- Yes, 
but this ‘has arisen from the surveys having been made without any reference to the 
quality of the ground allotted, or what was previously occupied, and also because the 
grant was too small to admit of beneficial cultivation. J have known cases where the 
survey gave a man only a barren piece of rock. 

6072. When grants are given to natives, do you think they should be inalienable? 
on- YOR. | 

‘ 6073. Are there any instances of grants of farms to natives in this district ?--- Yea, 
the Christian and civilized natives occupy them. There is an instance of. one chief, 
Pangela, who sold his farm and went over to Emigrant Tembuland. His cause for 
joining the late rebellion was the losing his chieftainship. He had only attained his 
majority, but was not allowed to exercise any sort of power as a chief here. That 
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was @ sore point with him. If he had been allowed independence over the border, he Rev. Ebenezer Joseph 
would have taken it, and given up his farm without any hesitation. Warner. 
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Petrus Mahonga and Sam Sigenu examined. 


6074. Sir J. D. Barry.|] You are both senior headmen in this district, I believe? Petrus Mahonga and 
=-- Yes. Sam Sigenu. 
6075. What were you before you became headmen ?---We both resided at Mr. J. 
C. Warner’s place at Glen Grey, and assisted him in the management of Tembu affairs. 

6076. As councillors, did you have a knowledge of Tembu and Fingo laws ?--- Yes. 

6077. Are you Christians ?--- Yes. 

6078. Were you councillors before you were Christians ?---We became Christians 
after that. We were councillors assisting in administering heathen laws. 

6079. Did these heathen customs then recognize ukulobola ?---Yes, cattle were 

id for wives in those days. 

6080. When a son was married was it the custom for the father to give some por- 
tion of the thasi to help his son ?---Yes, generally with the first wife the father paid 
most, if not all, ofthe cattle. 
~ 6081. And the wife came into the hushand’s family, and the son had a different 
hut and supported his wife P--- Yes, the son built a house. 

6082. en a man has daughters and one of them marries she leaves his family ? 
--- Yes, and enters the bridegroom’s family. The father of the girl receives the thas. 

6083. Now, suppose his daughter was afterwards ill-treated by her husband, whet 
would she have a right to do P..."The girl would run away to her people. 

6084. And would her father be bound to see that she was righted ?---Her father 
would receive her and inquire into the matter. 

6085. And would he feed and support her until she was righted. Treat her, in 
fact, as a daughter ?---The father would receive his child, and take care of her, and keep 
her until her husband came. 

6086. But suppose the husband did not come for her at all, what would become of 
her ?---The girl would remain with her people at the kraal. They would not move in 
the matter; they would leave it. 

6087. What would become of the tkasi?—The cattle would remain at the father’s 
kraal until the other family moved in the matter. 

6088. Suppose the girl ran away without just cause, and the husband came to fetch 
her, and the father-in-law refused to give her up, what would the Kafir law say ?---Ac- 
cording to Kafir law the father would have to give up the cattle if the girl refused to 
return, having left home without any just cause. 

6089. Does no one, besides the father, receive any portion of the ihkazi ?---He dis- 
tributes the cattle amongst his near relatives. 

6090. Suppose the woman’s father was dead, and she was ill-treated, and she went 
to one of these relatives who had received a portion of the ‘Aasi and asked for help, does 
the Kafir law require that such relative should help her ?---If the kraal to which she be- 
longed had become scattered, then she could go to the relatives who had obtained cattle 
belonging to her dowry, and could claim maintenance from them. 

6091. Then this receiving of tkazé imposed upon the recipient the duty of main- 
tenance in certain cases ?---Yes, very much s0. 

6092. According to the laws then in force could a father marry away his daughter 
to anyone he liked without her consent ?--- Yes, the husband was chosen by her father. 

6093. But suppose the woman said no, I hate him, and that he was an old man, 
and a bad man, and she said I won’t marry him, what then ?---In some cases where the 
father was a kind man, he would consider the wishes of his daughter, and not force her, 
in other cases the father would force the woman upon the man, even to the extent of 
beating her. 

6094. But suppose she would not go ?---If a girl persisted, even after beating and 
ill-treatment, she would finally carry the day. 

6095. Would not the chief, in such a case, according to Kafir law, punish the girl 
for refusing to go, or would he leave her alone ?---In the old times, if a case became 
serious, and a girl ran away to the Great Place for protection, the chief would reason 
with the father and say, “ those cattle had better be given back.” 

6096. But suppose, after the chief’s remonstrance, the father of the girl persisted, 
what then ?---A man would not go against the wishes of the chief, and would then find 
another husband for the girl. 

6097. If a girl eaity parses in refusing, Kafir law would support her in that re- 
fusal ?.-- Yes. | 
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6098. What was the usual skazi in those days P---It was not always the same, 
sometimes twenty, sometimes thirty. 

6099. Did you, Mahonga, marry according to Kafir custom ?---Yes, I married 
according to Kafir custom. 

6100. How many wives ?---One. 

6101. Were you then a Christian ?---No, a red Kafir. 

6102. Did you afterwards marry according to the Christian custom P---Yes, when 
I became a convert I married. 

6103. The same woman ?---Yes, and according to Christian forms. 

Sam Sigenu said :---I married in the Wesleyan church and gave tkasi before 
I was married. 

ee Do you consider ukulobola wrong ?---We did not see in those days that it 
was bad. 

6105. Do you say now that it is wrong ?---We people have become converted, and 
have given up such customs, and to us it is bad; but to those who have not given it up 
it is not bad. 

6106. Then you do not condemn it in those who are heathen ?---No, I do not 
think that it is a bad custom amongst the heathen. 

6107. Tell us the evils and advantages of the custom, according to your opinion ? 
---Mahonga said :---It is bad in this way, that a man buys a girl and she becomes his 
servant. He can treat her badly and kill her, because he says he has bought her. An- 
other point from which I see ukulobola is bad is, when I marry my girl to a man who 
soon after dies, then, according to Kafir custom, the relatives of the deceased come to 
me and get the fifty head of cattle that was paid for her, there being no children, and 
my girl returns to me. Supposing my friend Sigenu here, marries my daughter and 
she dies at my place, having had no children, he can come and claim the cattle. 

Sigenu said :—In regard to the ill-treatment of a wife, I do not think that anyone 
can say that a wife would not be ill-treated, even if no cattle were paid. According to 
our law, a woman is inferior to a man at all times, and this would not be cha by 
the payment of dowry, and I do not see that a gift by the son-in-law to his father-in- 
law, as a token of affection, canin any way ao ae 

6108. Is not the benefit of ukulobola this, that the woman would, if deserted, have 
her father’s place to go to and get support, because of the kasi paid —Mahonga said: 
—I see that advantage accruing from ukulobola being paid, but at the same time I con- 
sider the girl returning to her relatives who were Christians, and had not paid dowry, 
would receive just as kind treatment as in the case where a dowry had been paid. 

Segenu said :—There is another consideration in this dowry question, that where 
no dowry has been paid for the woman, she does not hold the same status in the kraal 
as if she had had cattle paid for her, and she is not so much regarded by her friends. 
A woman paid for and a woman not paid for would never be regarded as being on an 
equality. 

Mahonga said :—A woman is never thrown away by any of her relatives even 
where dowry has not been paid. 

6109. According to Kafir law can any man who paid ukulobola for his wife, kill 
her ?—No, where a wan kills his wife outright he would be punished by the chief. 

6110. Whether he had paid ukulobola or not ?— Yes, and where a woman is killed 
outright it would be reported to the chief and a fine would be inflicted, because blood 
had been spilt. Where a woman had received a beating from her husband, and the 
matter was reported to the chief, the husband would be fined. 

Mahonga said that although there might appear to be some contradiction in this 
statement it was as said. ; 

6111. Was the punishment for killing always a fine ?—Yes. 

6112. In former times was there no species of torture practised in order to make 
them speak the truth in any case brought before the chief P—No, I do not know of any- 
thing of the kind, but people who had been smelt out by the witch doctor were tortured 
until they confessed. After their confession and: the production of the charm they had 
used, some would be allowed to live and others would be killed. 

6113. If killed, what became of the property of the witch P—Eaten up. 

6114. What sort of torture was mostly practised P—Hot stones. 

6115. Mahonga, how many headmen have you under you ?—I have nine. 

6116. Sigenu, how many have you ?—I had three under me before the war, I have 
now two; in addition to this I have the supervision of a private farm. 

ae . Both of you have farms; Government, I suppose, gave them to 
you P—Yes. | 

6118. Big ones?—(Mohonga) My farm is 2,000 morgen, and Sigenu’s farm is 
1,000 morgen. 
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6119. Are you satisfied with your titles ?—Yes, and there is no part in our old Petrus Mahonga 


Kafir life which can compare with our present condition. 

6120. And you would not like to live as formerly ?—No, we should not care to go 
back to our old life. 

6121. Have you good houses ?—Yes, we have both good houses. 

6122. Do you think there is a desire among the natives of this district to be like 
yourselves, and get land ?—To get farms as we have done would be acceptable, and in- 
dividual title, as a rule, would be acceptable to the more civilized and advanced of the 
people; but the heathen would not like to have such title. 

6123. Are the people living on the farms of which you are headmen, heathens P— 
‘Yes, and the heathens living on the farms would not like the land cut up. 

6124. Are there some Christians living on the communal farms ?— Yes. 

6125. Do you think that these Christians would like to have their part of the kraal 
beaconed off so as to know that it is theirs, and that the Government cannot disturb 
them ?—The Christian natives would like to have titles given them to their kraals and 
land, and also, among the more civilized heathen there would be found some who would 
like to get individual title. 

6126. Doesn’t it give a sense of security to know that the Government cannot de- 
prive you of that title r—Yes, that is why I say that, in addition to the Christian 
natives, there would be found some of the more civilized heathen who would accept it. 

6127. Supposing on any one of these farms in your sections, the majority of the 
ie wanted to get titles for the plots they ocoupy, do you think that they would ask 
or it P— 
_ Sigenu said:—On the farms under my charge there are very few Christians 
and more advanced people, there are only one or rae} 
not be able to carry anything like a majority on a farm to ask for individual title. . 

6128. Well, wonld it not be a good thing if they asked for it P—If the people are 
willing, yes, then I think it should be done. 

6129. Why do the people like keeping in common ?—The red people are livin 
according to their customs, and living the lives they do, they do not care for individ 
tenure, which binds them down more. 

6130. But by degrees do you think they will see the benefits of individual titleP— 
Yes, perhaps they will in time, especially when they see the more advanced getting 
their plots of land and improving them. ‘They will then be able to sec the advantages 
of individual tenure, but we are of opinion that they should only have it when they 
ask for it, and that it should not be forced upon them. 

6131. Are the people under you satisfied P—Yes, all the people under us are very 
well satisfied. 

6132. Are there many intelligent men among those under you P—Yes, there are 
some men who have good heads. 

6133. And well to do P—Yes, well to do. 

6134. Have you any water leadings P—Yes. 

6135. Have you any rules as to how the water is to be distributed ?—Where men 
combine to take out a water-furrow they arrange amongst themselves how it should be 
distributed. Sometimes they have a dispute and come to us, and we settle the matter. 

_ 6186. At times there are, I suppose, cases of trespass, do you settle those ?—No, 
in any case of damage done to garden land the matter is ruled by the decision at the 
office. 

6137. Do you like that P—The people here have got into the way of acting by the 
Pound law, and if cattle are found on their land they are taken to the pound. | 

6138. Is your present condition satisfactory, and do you fairly represent the views 
of the people ?---The people are very well satisfied. 

6139. Are there any of you who vote for a representative in Parliament P--- Yes. 

6140. Do you like to have your views represented in Parliament ?---It is many 
ycars since we first acquired the right to vote for members of Parliament. At the time 
we valued the privilege ; we thought it was something to be under the colonial law. 
Year after year we were called upon to vote, and agents for representatives have come 
amongst us from time to time, and have said vote for so-and-so; he is the man to look 
after your interests; and we voted accordingly, but as soon as Parliament is dissolved 
we hear nothing more, and we have never found the man yet who has done anything 
for us, nor have any of tae promises made us, when our votes were required, been 
carried out. 

6141. What do you more particularly want done?---There are many matters which, 
in the course of years, require attention, even amongst the natives, and we refer to these 
things generally. | 

6142. Have you ever been to Queen’s Town to see the trials before the judge P--- Yes. 
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6143. Would you like a circuit court to come here, so that natives and men like 
yourselves might be amongst the jury to try cases which arise here ?---We should like 
first to hear aaa the constitution of this jury. 

The President having explained the system of trial by jury, the witnesses said :--- 
We are somewhat doubtful whether there would be sufficient fit men here for jurymen, 
though we think there might be, but there are men in the location capable of acting as 

urors. 

6144. Would you like to see natives assisting the judge in cases arising in the 
district ?---Yes, we think the people would like it. 

6145. Is there any ining you would like to bring to the notice of this Commission ?— 

Mahonga said :---When Emigrant Tembuland was occupied by the chief Gecelo he 
gave my son, Johdnnes Mahonga, a farm; this was ata place called Seplani. After- 
wards the chief was removed from the occupation of Seplani northward, and the place 
was allotted to the chief Stockwe, who ratified the grant given by Gecelo to my son ; the 
boundaries were pointed out, and Mr. Warner, then Tambookie Agent, gave my son a 
certificate which is now in my possession. It was ordered by the chief that certain 
people belonging to his tribe should be allowed to live on this farm, and in the future, 
should surveying operations be carried on there, they might be removed. During the 
late disturbances all these people who were on the farm joined in the rebellion. Five 
of the men placed by me on the farm remained loyal, and came over to the colonial 
side. Since the war Mr. Levey has refused to recognize this grant made to my son 
Johannes, who, at the time of the outbreak of the war, was at the station to which he 
had been appointed by the church to which he belongs at Mount Arthur. Mr. Levey 
says that be will give the house and the lands, but will not recognize the farm 
boundaries. I do not know whether this Commission has any power to deal with the 
case ; if it has I should like to bring it before their notice. 

6146. Would you like all marriages to be registered if, by so doing, they would 
allow cases arising out of them to be brought into court ?---It would be a very good law 
as a check to polygamy, but the people would not like it. 

6147. But polygamous marriages would also be pe setae up to a certain date. 
Do you think there would be any difficulty in obtaining such registration P--- 
I do not think there would be much difficulty in registering all marriages if the people 
knew there was no restriction. 

6148. Is the chief wife the first married wife, or do they select the chief wife after- 
wards P—Amongst common people the first wife is the principal wife. 

6149. And is it not a good law that it isso P—Yes. 

6150. Would they have any objection to register the first wife if the ukulobola 
given with her was dealt with by the court ?—I think they would. 

6151. Do you know when all marriages take place on your sections ?—There is no 
report made to us of a wedding, but when it comes to a question of hut-tax a man says: 
well, I have paid for one wife hitherto, now I have to pay for two, and perhaps after a 
while he will say, I have now to pay for three. 

6152. Are there any forced marriages P—The girls take care of themselves now. 

6153. You would know at once when any woman was being forced ?—Yes, and 
we would stop it at once. j 

6154. Mr. Stanford.| Do you like to see canteens established amongst the natives 
in this district P—If they were any means of stopping them we should be glad to see 
them used. The character of the people is going down very much in consequence of 
their becoming more addicted to drink. 

6155. Would it be a hardship if all canteen keepers were prohibited from selling 
liquor to natives ?—This brandy is destroying our nation, and no law would give us 
greater satisfaction than a law prohibiting it, to ourselves included. 

6156. How would you like to see liquor sold to a white man and not to a black 
man ?—TI cannot, of course, speak for a miserable drunkard who cannot control himself, 
but I am of opinion that every decent man would be quite satisfied to see white men go 
to a canteen and buy brandy and know that he could not get any himself. 

6157. Do you consider the Spoor law a good one P— 

Mahonga said :---I do not approve of this law because it punishes the innocent 
with the guilty. 

Sam Sigenu said, that doing away with it would have its disadvantages. A thief 
could steal and cat the stolen meat in security, knowing that he could not be followed 
up. We both think that in regard to locations which are within the colony, living as 
we are, that the Spoor law should not be recognized, but we think it is a system which 
should not be done away with in the Dependencies. 

6158. Why not P— 

Mahonga said :—I think the law should not apply here because we are in the colony 
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proper, and it is not part of the colonial law. If it were part I should say it ought to 
exist amongst us here. But even the innocent would have to suffer with the guilty 
in the Dependencies. 

Sigenu said---The good people would suffer more from the conduct of the rogues 
where there is no spoor existing, because the bad would steal property from the good 

ple and be able to eat it in security, knowing it could not be traced ; but where you 
ave the Spoor law it is the means of many thefts being discovered when they would 
otherwise not be brought to light. We wish to say that we have been long and faith- 
ful servants for the Government. We worked for the Government as youths, and to- 
day we are grey-headed men, yet we only draw pay at the rate of £1 per month. We 
think some larger remuneration should be made. 

6159. To what do you attribute your success in life and the advancement you have 
made ?— We two, and a good many more, owe our success in life to the teaching of the 
late Mr. J. C. Warner, who took us when we were very young men. He was very 
persevering with all the men he trained ; if a man fell away he did not give him up, but 
tried again and again. He was constant in his advice, and in telling us what we were 
todo. He had a very great idea of making us adopt European manners and life. He 
had great influenee with us, and we exerted ourselves to please him. 


Southeyville, Thursday, 20th October, 1881. 
PRESENT : 


Sir J. D. Barry. 
W. E. Sranrorp, Esq. | J. Ayurrr, Esq., M.L.A. 
E. 8. Rottanp, Esq. 


Charles Joseph Levey, Esq., examined. 


6160. Sir J. D. Barry.| You are magistrate here, I believe P—Yes. 

6161. How long have you been magistrate ?—I have been five years in this 
district. I was in Fingoland before, and in the Transkei under Captain Blyth. 

6162. And you administer the laws here in the same way as there P—Not exactly 


the same; there I was a political agent, and the chiefs held power. There was’ 


Gangelizwe, Gecelo, Stockwe, and Darala, also Matanzima. Until lately Saint Mark’s 
was part of my district, and Matanzima is in that district. I have no chief here, and 
no tribal organization. 

6163. Before the rebellion did these chiefs exercise jurisdiction P—Yes, subject to 
an appeal to me they did. 

164. In all cases had they jurisdiction P—Yes, in all, except serious cases such as 
murder. 

6165. How did you deal with serious cases ?—Previous to being under the chief 
magistrate, Major Elliot, and when I was here as Tembu Agent, it was the custom for 
the chiefs to report any serious cases that happened in their locations to me. They 
were then instructed to punish the parties, giving full particulars to me, so that I might 
see that no injustice had been done. In every serious case, a chief, before carrying out 
his sentence, had to report to me, and the penalties imposed were fines which were dis- 
posed of by the chief. 

6166. Were there any murder cases P—Yes, and the chief dealt with them. 

6167. How ?—With the aid of councillors, and punished with the entire con- 
fiscation of property. There was no such thing as capital punishment. 

6168. These cases of murder you know of, were they wilful murder cases ?---I do 
not think so. 

6169. Having confirmed sentence, did you communicate with the Government on 
the subject ?---No, I simply approved. 

6170. They dealt with the case, you approved, and there was no further notice 
taken of the matter ?---If I had disapproved I should have communicated with the 
Government. 

6171. Did that system answer ?---I don’t think so, for there was not sufficient 
power in the hands of the Government, and I don’t think the people were satisfied with 
the system. It was very well for the chief, but the people did not like it, and Govern- 
ment had no direct power to interfere. "> 
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6172. Had you any police under you P---Yes, they are called messengers. 

6173. But did not they act as police under the direction of the chief ?---No. They 
communicated from me to the chief, and so forth. ‘They were natives. 

6174. During these two years were there any appeals to you ?---Yes, a number. 

6175. Then did you re-open and hear the whole case ?---Yes, and took down the 
evidence in writing. 

6176. Were you aided by native councillors ?--- Yes, 1 appointed them by selecting 
people at the office, or in special cases sent for people to attend and assist me. I usually 
selected men of weight or experience. 

6177. Were such men not councillors ?---They were generally councillors. 

6178. How many did you select ?---From four to six, or perhaps more. Cases 
were both civil and criminal, and I had but one form of dealing. I was aided very 
much by them, and I allowed the prisoner to challenge any of these councillors, and if 


I found that there was a friend among them, I took another. I found them very 


useful. They examined into cases very closely, and showed a considerable amount of 
intelligence. 

6179. You allowed the prisoner to be examined ?---I did. 

6180. What penalties did you impose ?---Fines of cattle. 

6181. What became of this cattle ?---It was apportioned to the chief and the 
messengers, I retained nothing on account of Government. 

6182, After these two ycars what was the modus operandi?---I was then 
appointed resident magistrate. 

6183. Have you got that appointment here ?---No, my appointment was burnt 
during the late rebellion. 

6184. Well, under that authority you acted P--- Yes. 

6185. Did that authorize you to administer law in any particular way ?--- Yes, it 
authorized me to use Kafir law. 

6186. And did you go on in the same way as before ?---No, not exactly. 

6187. Where was the difference ?---In criminal cases, instead of the chief having 
any claim upon the fine it was sold on account of Government. All fines of stock were 
so treated and accounted for in the usual way, the proceeds forming part of the colonial 
revenue. The fines in civil cases went to the plaintiff. 

6188. Did the Ge~ernment retain anything as a fee?—No, nothing. All went 
to the plaintiff. 

6189. Had you an wmsila ?---No; the policeman carried out the judgment, thefemesila 
had been done away with. The sheriff received pay from the Government in criminal 
cases, as I have said, the fine went to the Government. 

6190. Was the officer in that case paid by the cattle ?---No. 

ie How do you dispose of this cattle ?---By auction on the last day of every 
month. 

6192. Suppose a man was fined five head of cattle, and he brought five head, but 
very Ne animals, how would you deal with such a case ?---If they were very poor I 
would send them back. They are supposed to be an average class, worth from two to 
four pounds, perhaps now they would be dearer. 

6193. And you have continued to administer justice in this way ?---I have. I still 
fine in this manner, though there are cases occasionally where I impose a money fine. 
Sometimes a more civilized man is better able, and would prefer paying money, but 
this is the exception to the rule. 

6194. But surely a man can sell cattle here ?---There are times when the natives 
have not sufficient money to buy cattle. | 

6195. There are shops in the district, couldn’t they dispose of their cattle there and 
come back and pay a fine ?---Yes, perhaps so, but probably the trader would give his 

rice. 
6196. What advantage is there to the Government in fining in cattle ?---I don t 
see any particular advantage, but it is simply the custom of the natives to pay in cattle. 
6197. Don’t you think it would be better if all fines were to be in money ?---I 
think so. 

6198. Is there a pound in the district ?---No. 

6199. How are trespass cases dealt with ?—There are fixed rules throughout the 
country; and if cattle trespass on cultivated land, the owners are liable to a fine of a 
certain sum for a trespass by day, and of a certain sum if the trespass be at night. I 
believe it is a dollar for a horse at night, and sixpence in the day time. If the owner 
of the horse, say, fails to claim it from the person in whose garden it trespassed, it is 
sold. It is rather a hardship on many of the people, as numbers of natives’ horses 
ae oe sent into the colony and sold, and they may have had no opportunity to 
O em, 
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6200. Is there any reason why there should not be a pound here ?—No, I think 
it would be a very good thing. In the colony it creates a good deal of heart burning, 
and, unless modified, it would do the same here. I think the charges are too high. I 
think a fixed sum should be made in cases where animals trespass on cultivated lands, 
and a charge of threo-halfpence mileage might be allowed, in other respects the prin- 
ciples of the Pound Ordinance might be adopted. 

6201. Would there be any difficulty in getting a man to take charge of a pound ? 
—I don’t think so. 

6202. Do the natives about here understand that those who have stock must sce 
that they must be looked after both by day and night ?—They do. 

6203. And that then the gardens need not be protected ?—Yes, but those who 
have stock must guard it. I would make a difference in the charge when the land was 
enclosed. 

6204. Do you think it is better to have a general law in regard to this trespass or 
poundage, or to have a local law for each place >—Better to have a general law which 
could be made applicable to this district. 

6205. Are you in favour of a criminal code for these Dependencies ?—Yes. 

6206. In this criminal code would you adopt the laws of the colony or not ?—In 
some respects I should. 

6207. How far would you adopt them, and in what respect? Would you adopt 
the criminal laws generally of the Cape Colony ?—TIn the case of murder, for instance, 
I would not. 

6208. What would be your law ?—I would adhere to the custom of confiscation of 
property, taking the offender’s cattle and sentencing him to transportation or imprison- 
ment and corporal punishment, but not to death. 

6209. Why not death ?—I don’t think it would mect with the views of the people 
at the present time, and I think it would create an irritating influence. They look 
upon an execution as another murder. 

6210. Do you think that people whose friends are deliberately murdered would be 
satisfied where the murderers were simply whipped, imprisoned, or fined ?—Quite 
‘satisfied ; they have been accustomed to it for generations. 

6211. How would you deal with the uropeans who committed murder here upon 
natives, or upon Europeans ?—I should apply tho colonial law to them. I think in 
cases of that kind, that the offenders should be sent to the colony to be dealt 
with. 

6212. Do you think that it would be wise 1f a man committed murder upon a 
Kafir here, that he should be sent to the colony to be tried ?—Yes, I think so, and that 
the people would be satisfied. 

6213. Suppose a heathen here committed a murder, where would you try the case ? 
—I think in the colony, and all the witnesses should be sent there. 

6214. Suppose two men, the one a European, the other a Tembu, were engaged in 
the same theft, or breaking into a shop, how would you try that case ?—I should send 
it to the colony. 

6215. Do you now send Luropeans to the colony P—No, I try them here; but a 
serious criminal case, or murder, say, I would send it to the colony, but I have not had 
any such serious case here. 

6216. Hitherto has it not been very inconvenient to have this double system of 
laws here ?—Yes, and not only that, but the deuble system of procedure, one in the 
colony, and one in the Dependencies. It would be very inconvenient. 

6217. Cannot you conceive any other system of dealing with these cases ?—No, 
with the exception that for all European or serious cases, a judge from the colony 
should try at a circuit court. 

6218. If a judge were to visit this place, do you think that a jury would be pro- 
curable, capable of dealing with these more serious cases?—I think men, competent 
as jurymen, could be found. 

6219. Where ?—In the district, at St. Marks’, even in Fingoland, I think there 
are many educated respectable natives quite as intelligent as Europeans. 

6220. Would you have a distinct system of laws for the Dependencies ?— Yes. 

6221. Would you have the system of collective responsibility *—Not for this district. 

6222. For any district would you have it ?—I think it would apply to districts 
less advanced than this. 

(3223. Where they have chiefs, for instance ?—Yes. 

6224. Would you in any other district recommend that some judicial authority be 
left in the hands of the chiefs ?—I should not advise any judicial authority to be left in 
the hands of the chiefs; but in some districts we cannot take away the authority they 
already possess. 
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6225. But, in this case, if the principle of collective responsibility was allowed 
would it not work injustly ?—In some cases it would, but more often it brings out the 
thiefs. For instance, the spoor of a horse is traced on to a certain location ; collective 
responsibility there would induce people to try and find out the thief. 

6226. Do I understand you to say that where there is a native chief, not appointed 
by the Government, who has authority over the peoplo in the Dependencics, you would 
have this collective responsibility continued ?—Yes, but only in such. cases, 

6227. Have you any disputes here between master and servant ?—Occasionally. 

6228. What law do you apply ?—The ordinary colonial law of contract. 

6229. Who are the masters here ?—The land owners. 

6230. Do you mean natives also P—Yes. | 

6231. Who are the servants then ?—Perhaps poor relatives, or natives from other 


es. 

6232. If a servant breaks his contract, how can you force him to keep his a 
ment, or punish him ?—Servants are generally hired by the year. Sometimes there 
is a dispute between the parties, and the servant wants to leave within six months. UH, 
upon enquiry, I find there is sufficient reason, I break the contract. 

6233. Have you a goal here P—Yes. 

6234. Do you ever sentence men to imprisonment ?—Yes, in serious cases of theft, 
because where men have not property to pay a fine they must be punished some other 
way. 

6235. Have you a criminal case book, and a civil record book ?—Yes, and shall be 
pleased to supply a copy of it. 

6236. If we frame a code of laws for the Dependencies, would you adopt, im 
criminal cases, part of the colonial law ?—Yes. 

6237. In the civil cases would you adopt the colonial law at all P—No, I would 
simply take it according to the old Kafir law. In all serious cases I would have a jury, 
but in murder cases the trial should take place in the colony. I should have the magis- 
trate here aided by assessors, who should be selected from amongst the best men. 

6238. Mr. Stanford.| When was the right of appeal from the chief to you estab- 
lished ?—I found it already established when I came here. 

6239. Are you aware whether there was such an appeal in Mr. Warner’s time ?—I 
think there was an appeal in some cases, but I cannot specify any instance. 

6240. I presume that you consider the people were not satisfied with the absolute 
power possessed by the chiefs —Yes, they are not satisfied. 

6241. Is the country formerly occupied by Gecelo and Stockwe vacant P—Yes, it 
is almost vacant. 

6242. Can you state the number of loyals remaining in Stockwe’s location ?— 
Nearly a hundred families. 

6243. Are these families chiefly among the Christian people P— Yes. 

6244. What was the strength of Stockwe’s tribe ?—About five or six hundred 
fighting men. 

6245. In the rebellion nearly the whole of the tribe went with him ?—His people 
divided ; one part were not with lum, but they could not get away, but the greater 
part of his tribe were with him ; still, I should think that if they had had the oppor- 
tunity of getting away, not more than half his men would have gone with him. 

6246. Does that not show that the people sympathised with the chief, and were 
not dissatisfied with the power he exercised over them P—No, I don’t think so. The 

veople on his location did not know he was going to rebel; had they done so there is 
lite e doubt but that many would have fled to the colony. My opinion is given after 
very careful consideration : and in this matter I don’t think the people would have 
gone to the extent they did but for the chiefs. ‘he people began to loot the shops, but 
it was at the order of the chief, and they did not know the full importance and serious- 
ness of the step they were taking. 

6247. In your opinion did Gecelo lead his people into the war or they him ?— 
I don’t know, but I think that if Gecelo could have got his cattle out, and 
into the colony, then he would never have fought, and only a small portion of his tribe 
joined the insurgents. 

6248. Are you aware of the way in which these people were originally settled in 
this part of the country ?—I believe it was the wish of the Government that all the 
Tembus should move here in exchange for their own country. They came over here, 
and were supposed to be under their own laws and customs. They were located exactly 
in the same way as the I‘ingoes in Fingoland, and upon the same terms. 

6249. For some time, I believe, you acted as political adviser to the chief and 
people ?—Yes, although I acted as magistrate. 

6250. By what authority has a change been introduced amongst these people’?— 
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Simply because Government thought some alteration necessary. A great meeting was 
held by Mr. Ayliff, who told them they would have to pay hut-tax. I was present at 
that meeting, and the tax was agreed to. 

6251. Did the people bring forward any grievances as to their being deprived of 
rights which had been granted to therh P—I don’t think so, but I may state that I 
know it for a fact, that the chief, without my knowledge and consent, desired to have 
certain rights which he claimed to be his, but which would be against the wishes of the 
people, eho: by a large majority, would oppose the object of such a petition. My policy 
was to weaken the power of the chief gradually, and by so doing I saved this country 


being involved in the rebellion ; and this policy has been going on, with the approval. 


of the people, who would like the power of the chief lessened. 

6252. Can you give an instance ?— Well, some of the leading men frequently came 
to me and pointed out that they were being harshly treated. ‘Those who had accumu- 
lated property, or had been among the Dutch, were looked down upon. Any man who 
possessed sheep was treated with contempt as belonging to the English. Of course, I 
couldn’t interfere; but I recctlect speaking to these people at the time, and advised them 
to be subordinate to the chief, and obey him, and said that if any case of injustice 
occurred then they could come tome. A chief might send for a man’s best cow, and 
he would come and represent the case to me, and ask what was to be done. Well, 
what could be done? I could only say the best thing you can do perhaps is to give 
the cow, and he would give it. 

6253. I think the power of the chiefs, particularly in this border country, is 
simply a farce, and if the Government appointed headmen of the locations, the chiefs 
would not be left with fifty followers. 

6254. Do you think that if a vote was taken, to-morrow, of the people on the loca- 
tions, that the result of such vote would be in favour of annexation ?—I think that 
they would like to be annexed to the colony, but not directly under colonial law. 

6255. Mr. Ayliff.] I understand, Mr. Levey, that the Tembu tribe is divided into 
three portions, each in a different province; the Tambookie location, Emigrant Tem- 
buland, and Tembuland Proper. Gan you say whether, in the main, the condition of 
the Tembus in these three provinces is similar, or whether it differs in any important 
respect?—In the Tembu location and Emigrant Tembuland, the condition is some- 
what similar; Tembuland Proper and other parts are not in so advanced a condition as 
the Tembu location and Emigrant Tembuland. | 

6256. Do you consider, then, that Tembu location and Emigrant Tembuland, 
being in some respects similar, they should be governed by the same laws?—lI think so. 

6257. Really, at the present time, I suppose there is no government P—No. 

6258. In your opinion are these two sections of Tembuland sufficiently advanced 
in civilization to make the working of colonial laws within their boundaries possible ?— 
I don’t think colonial laws would entirely suit them. 

6259. In your view of the condition of the Kafirs in their original state, have you 
ever considered whether they have got a system of laws so correct that it makes criminal 
nearly all crimes that we recognize as such, and provides a penalty ?—I think so. 

6260. “Have you ever noticed whether that system of laws, in the aboriginal con- 
dition of the native tribes, was sufficiently effective to enable the chiefs to govern the 
tribes with something like good order ?—It was. | 

6261. Did I understand you to say a short time ago that in your opinion Tembu- 
land should be governed by something like a mixture of both laws ?—Yes. 

6262. Would not that necessitate the introduction of something like arbitrary 
principles, and would it not be mixing up the laws of a civilized country with those of 
a, barbarous people ?—In making laws I should be very careful to avoid any arbitrary 
laws. 

6263. Then how would you govern Tembuland by this Kafir law ?—I would 
govern it with a code of laws, based upon the Kafir law to a certain extent, doing away 
with what would be objectionable. 

6264. Do you consider the condition of Glen Grey district is such that the 
colonial laws might be applied in their entirety to the people there ?—I don’t 
think so. 

6265, And do you think ‘your own district is sufficiently advanced ?—I do not ; but 
if there is any comparison I think they are in some respects, more advanced here than 
in Glen Grey, but perhaps they are about equal. In mentioning this, I am looking 
forward to this country being filled by a more civilized class of natives, and in giving 
my opinions take this into consideration 

6266. Touching Tembuland Proper, I suppose you consider that it is less fitted for 
the operation of colonial law than the other ?—Yes, with the exception of a few selected 
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6267. Do you think any practical inconvenience would be felt if you gave Tembu- 
land Proper a different code of laws than those by which this district is governed ?—I 
do not think there would be much inconvenience, 

6268. Do you think it would be embarrasing to the native mind to find that an 
offence committed, in Glen Grey, for instance, would be punishable in a different way 
to what it would have been had that offence been committed in Tembuland Proper ?—I 
do not think it would cause any embarrassment. 

6269. Are you an advocate for governing natives, as far as possible, by an uniform 
system of laws?—I am. | 

6270. Does your suggestion, just now made, tend that way ?—Yes, that is to say 
it is an uniform idea as far as possible ; for, however much we should like to see it, 
uniformity is impossible on account of the different stages of advancement in which the 
natives are. I think that in Emigrant Tembuland, Tembuland Proper, and the Gaika 
location we might have an uniform code. There are no chiefs among them, but head- 
men appointed by Government. 

6271. Then, in your opinion, a Tembu convicted of murder in the district of 
Queen’s Town should be hanged, and a Tembu convicted of the same crime in Tembuland 
should not be hanged P—Yes. 

6272. And you do not think these two very different systems would occasion any 
inconvenience if acted upon ?—I do not think so. 

6273. Do you think that capital punishment in Tembuland would have the effect 
of operating as a deterrent to crime P—I don’t think so, not more than the present kind 
of punishment. As a proof, murder is of very rare occurrence. 

6274. Are you one of those gentlemen who are opposed to capital punishment ?— 
No, I am not opposed to capital punishment on principle. 

6275. Why should capital punishment operate as a deterrent in the district of 
Queen’s Town, toa Tembu, and not in Tembuland Proper?—lIt is not the kind of 
punishment they have been accustomed to in Tembuland Proper. It is almost death to 
a native to lose all his property, to have all his cattle seized, and to be an outcast. Such 
treatment to a native mind is as great as death. ; 

6276. Do you consider the influence of the chief salutory ?—The very opposite. 

At the time of the late rebellion fears were expressed as to the attitude which 
would be taken by the chief Matanzima. Some people Icoked upon him as being 
certain to rebel ; I, however, entertained a contrary opinion. I said he would not. His 
pobiey did not tend in that direction. I knew he was an ambitious and wealthy man. 

argued that his idea would be to get his brothers to destroy themselves completely 
that he might gain their followers. H0cisa brother of Gangclizwe’s, and at the present 
time, I believe, has a large number of adherents, and, since the war, hundreds of his 
brother’s followers have joined him, and are located by him in his district. He is 
eee up to by the people at the present time, and they regard him as a great 
chief. | 

6277. Am I to understand that you think it should be the policy of the Govern- 
ment to lessen the power and influence of the chicfs as much as possible ?—Yes; there 
is danger in the power of ambitious chiefs. I might just mention an instance. 
When I came back to my district, after the rebellion, I found that Matanzima had 
become likely to be dangerous to the colony. The country formerly occupied by petty 
chiefs who had joined the rebellion was claimed by him. I pointed out to the Govern- 
ment that his object was to fill it up with rebels who would go under him, and become 
more dangerous than ever. Government saw this, and gave him a small location 
against which, at the present time, he is agitating. It is as well to know that Matan- 
zima is trying to grow into greater power, and that he has sympathisers, even amongst 
Europeans. it he iskept within his present boundaries his influence cannot increase, 
but any increase would be dangerous to the colony. 

6278. In regard to the pass laws; is the existing pass law a good one ?—It 1s 
good if carried out in the proper way. 

6279. Have you met with many cases where inconvenience has been consequent 
on the operation of that law ?—Many. 

6280. Did you trace the inconveniences to any vices in the law, or were they from 
defective administration P—To the law’s defective administration in some cases, and in 
other cases, to what I consider mistaken provisions in the law. 

6281. Will you state soms of these defects ?—For instance, I have been sending 
some of the people here to the colony in order that they might obtain employment. 
They had been rebels for the most part, and I gave them passes. Lately, several have 
returned with an endorsement on their passes to the effect that the bearers bad been 
offered work, but had refused to accept, and had, therefore, been ordered back to 
Southeyville by the magistrate. I thought this rather strange, and questioned the 
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men upon the matter, and inquired how it was that they had refused the offer of em- 
ployment. I then learnt from their explanation that they had declined the work 
because they wished to go to masters they had formerly served, and wished to go in 
some particular direction, not, perhaps, indicated on their passes. I could hardly blame 
the magistrate, but it is a common thing for the native to go to the person who had 
previously hired him. Had the magistrate had the matter properly explained to him 
this would not, of course, happened, and he would, in all crobabrity, have allowed 
them to go where they wanted. Still thisis one of the defects of the law. Then, again, 
in some cases, I think it unfair to many natives that they should be required to have a 
pass at all. I think they should have the privilege of travelling like Europeans, or 
they wight have something in the shape of an annual certificate which could be pro- 
duced every year to the magistrate, and, on production, it could be made good for another 
year a trifling fee bien, baad oe which the native would only be too glad to pay. I think 
it is very necessary to have this done, and where such a form of pass were given I would 
say that it should give the holder a right to travel on horseback, with wagon, or cart. 

6282. Mr. Rolland.| During the two first years of your residence here were 
any taxes collected ?—No. 

6283. How was the change brought about ?—Simply by my being informed that 
Major Elliot had been appointed chief magistrate, and that I should act under him, 
and then followed my instructions. 

6284. Were the people consulted ?—I, of course, explained to them that there was 
a change, and they did not express any dissatisfaction, although I have heard that some, 
who had lost their cattle by fines and so forth, were displeased. 

6285. If the people had dissented from such an arrangement, would they have 
expressed their dissatisfaction P—They would undoubtedly. 

6286. Who were the chiefs in this district P—Stockwe and Sinqungati. 

6287. When the boundary was made on the St. Mark’s side, did not Matanzima 
protest that some of his people were cut off ?—Not that I am aware of. 

6288. Do you think it is mght of us to come amongst this people and act as we 
have done ?—Perhaps not, but the chiefs in this district are exceptions to the rule. 

6289. Would the present state of the district warrant such radical changes in native 
law as are contemplated by your replies >—Yes, | think so. 

6290. Do you think that the native law in regard to seduction and adultery cases 
should be adhered to P—Decidedly so, in this district. 

6291. Do these natives complain of the introduction of the lash as a punishment ? 
—-They do not complain, but I don’t think they like it. 

6292. Do they consider it degrades them >——They do. 

6293. Would you approve of a law limiting the use of the lash to crimes of 
brutality P— Yes. 

6294. Do you approve of the clause in the Pass Act which necessiates a native 
travelling only by the main road P—No; I do not approve of it, I think it causes great 
inconvenience. 

6295. Would you recommend the appointment of special officers for the issue of 
passes in the colony and Dependencies ?—Yes, I think that in towns it is even more 
necessary than in the country, and I think that in thickly peopled districts, respectable 
Europeans should be appointed to give passes. 

6296. Are people often detained in your office, waiting for passes P—Never more 
than a few minutes, as I keep a special officer for that purpose. 

6297. Sir J. D. Barry.| Are there any claimints for land in this district >— 
Very few ; there are some natives who received grants from the chief with the approval 
of Government ? 

6298. Many ?—No,not many. There are one or two cases where claims have been 
made which, however, I cannot aay ea 

6299. State a case ?—Petrus Mahonga, who is the possessor of an extensive farm, 
granted to him in the colony, claims a large farm here, said to have been given his son 
by the chief Gecelo. When I came here, I, of course, heard that he already held a 
large farm in the colony besides the one here, which consists of about ten thousand 
acres, on one of the choicest pieces of land in the district. He has never occupied this 
farm personally, though some of his relatives and other people lived there. During 
the late war all these people joined the rebels. When they returned they claimed 
possession of the land, but I told Mahonga I could not support his claim, and pointed 
out that he had never occupied it nor made any improvements, and that the Goa: 
ment were not going to let him have the farm for nothing. 

6300. Have you seen his certificate P—No. 

6301. Do you know under what circumstances he became possessed of the property 
in the first instance P—I believe severals farms were given away by the chief to persons 
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who asked for them. The land was not surveyed, but simple boundaries had been 
marked out by these people. The Government informed me that the chief had no 
power to give away the land, and I consider that he had no right to make such grants. 

6302. Are there any other cases of that kind ?— Yes. 

6303. Don’t you think cases of that kind should be dealt with by some court 
created specially for the purpose of settling such disputes?—Yes, I think a land court 
should be created for such a purpose. 

6304. Have you ever considered the constitution of this court ?—Not fully, but I 
think it should be quite independent of anything to do with the district. 

6305. Are there similiar disputes in any other of the districts that you are aware 
of P—As far as I know, this is the only one. 

6306. If these disputes are settled favourably to the claimants, will there still be a 
large extent of land ‘clear P—Yes. 

6307. What land tenure would you propose for such land ?—That the land be 
surveyed and cut up into twenty or thirty acre lots, marked off, and titles issued to the 
holders of the land. 

6308. Would you have building plots ?—I would have small villages in connection 
with building lots, and near them from twenty to thirty acres as a family garden lot, 
and a piece of ground measured off for commonage; that I would call a village 
community. 

6309. Would you advise the grant of a larger extent P—If possible. 

6310. Do you think a large farm makes more or less improvements P—The 
individual himself may improve, ik the hangers-on would not improve the place. 

6311. By Mr. Stanford.| What is about the number of farmers in your district 
who received grants of farms. Before the rebellion ?—About 15 farmers. 

6312. Did any of these men join in the rebellion ?—Yes, two ; and on Mahonga’s 
farm his cousin George, who represented him there. 

6313. Did not George make his escape from the rebels P— Yes; after Stockwe was 
killed. He stated that he had been kept a prisoner, that he could not get away from 
the rebels, but the story was all false. 

6314. Have these grants to the other farmers been recognized by you ?—Yes; 
some of them. 

6315. What exceptions have you made ?—I have only recognized one, but there 
are two or three others which should be recognized, or recommended for a portion only 
of the grant. 

6316. Are you aware whether or not the grants by the chief in Mr. Cumming’s 
district, which is also part of Tembuland, are recognized >—Some of them are I believe. 

6317. This house you have here, is it your private property P—Yes; and it is 
built on a piece of land given to Mr. Warner by the Chief Matanzima. 

6318. From whom did you buy it ?—From Mr. Warner, who offered the place to 
me, and I purchased it with the approval of Government. 

6319. Has Government issued title to any one in this country P—No. 

6320. Did any of the men who received certificates go into the rebellion P—Only 
one. 

6321. Are you aware whether or not the Goverment, previous to the introduction 
of Responsible Government, recognized the power of the chiefs to grant farms P—No; 
but I don’t think they did. 

6322. U0 you know whether or not Mr. Warner forwarded all the grants made by 
the chief for the approval of Government ?—I believe he forwarded some. 

6323, Do you know whether those grants were approved ?—I have nothing to 
show that they were approved. 

6324. Were the boundaries defined in the certificate ?—They were defined. 

6325. These grants had been submitted to the Government of the day ?—Yes. 


Mankai Renga, a Tembu Headman, called in and examined. 


6326. Sir J. D, Barry.| To what tribe do you belong?—I came out with the 
emigrant Tambookies under Mr. Warner, and I have lived here ever since, and am the 
owner of a farm. 

6327. What is the size of your farm P—I do not know its size. . 
6328. How did you get it ?—It was given to me by my Chief Stockwe. I repo 
the pitt to Mr. Warner, Junior, and from him [I reported it to Mr. Fynn, and Fynn 
not having finished it, the matter was reported to Government by Mr. Levey, and in 

that way became my farm. 

6329. How many people live there with youP—There are four villages on the 
place occupied by people who are my friends. 
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6330. You did not, I suppose, take part in the late rebellion ?—Noa, sir, I have 
always been faithfal to the, Government and gone with my magistrate. 

6331. By what laws do you think the country should be governed f—In my 

inion the country should be governed by part colonial law and part Kafir law, but 
the bad customs should be laid aside and good laws made. The people here are fond 
of their customs, but I object to them. 

6332. Are there intelligent men amongst them ?— Yes, there are men of intelligence. 

$333. Do you think they are sufficiently so as to act as jurors,?—I am afraid that 
the natives here are not qualified to act as jurors. 

6934. Do you think it would be a good thing to punish murder here by | ing, 
or only fine ?—In regard to the punishment for murder, hanging may be & good thi 
to stop it, but as far as the people here are concerned, I think they would prefer fines. 

6335. What is your opinion as to the custom of ukulobola ?—The practice of uku- 
lobola, according to native experience, is good, because it guarantees the good treatment 
of the woman when she is married. Personally, I did not get my wife by ukulohola, 
but I see no objection to its being practised by the Tembus, 

6336. What is your opinion as to the custom of polygamy ?—-I think that poly- 

amy is bad. I think it. promotes jealousy and quarrelling amongst the wives, and I 
Phink even the children squabble amongst themselves. I consider it an evil, because an 
old man who is rich has a better chance of winning a young woman, than a young man 
who is poor. - According to native custom if a woman objects to a man to whom it is 
desired to her, she is forced to go to him, and is even thrashed in order to compel 
her to do so. a woman leaves baba and goes to her father, the husband is 
obliged to pay more cattle to induce her father to let her return. I could not take upon 
myself to say that I would recommend the Government to try and put down the prac- 
tice of polygamy. Personally, I would like to see it abolished, but the Tembus gener- 
ally are so stupid and so much attached to the custom that I would not recommend that 
the gholition ahould be attempted by the Government. 

6337. Do you think the people would like to have titles for any land which might 
be allotted to them ?---We who are the owners of farms would be very glad to get title- 
deeds to our property, and there are some people who would also be very glad to get 
titles to plots of ground. 

6338. Do you think individual title would be a good thing ?---Personally, I think 
it would be a very good thing if individual title were given, but there are many people 
who would he greatly puzzled if they received it; they would not understand it. 

6339. Do you think anything like Parliamentary representation could be intro- 
duced among the people here P---I think it would be a good thing if the Tembus. were 
represented in Parliament, but although some of the people are fit to vote, they are 
comparatively few. The greater number would not be able to appreciate or understand 
the nature of a vote. 

5340. Do you agree that there should be canteens in Tembuland ?--~In my opinion 
there should be no canteens in the country. 

6341. Are you in favour of a total prohibition of the sale of liquor ?---I think the 
people ought not to be allowed to purchase brandy at all; it is killing the people and 
destroying the whole country. I repeat, the people should not be allowed to buy it upon 
any consideration, 


Cofinvaba, Friday, 21st October, 1881. 
PRESENT : 


Sir J. D. Barry. 
J. Avurrr, Esq. | W. E. Sranrorn, Esq. 
BK. 8. Roiiann, Esq. 


Robert William Stanford, Esq., examined. 


6342. By Sir J. D. aa I believe you are the Magistrate at St. Marks P—Yes, 

6343. And exercise jurisdiction where Matanzimo’s people are now located P— 
Yes, and also Darala’s. The seat of my magistracy is at St. Mark’s Mission. 

6344. What law do you generally apply P—The native law. 

6345. Under what authority —Simply my being sent there as magistrate, 
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6346. As a magistrate, do you feel any uncertainty as to the law you are 
administering P— Yes. 

6347. at do you think should be done ?—f£ think & oode of laws, both civil and 
oriminal, should be framed for the government of the natives. 

6348, And for the Europeans here ?—-If good and just laws are framed I think 
the: Europeans should come under those laws; of course, the general object should be 
directed to the governing of the mass of the inhabitants who are natives. 

"6349. Upon what law should such code be based P—Upon native law..- 

* 6850. You'have had, I presunic, considerable experience in native law P—Yee, I 

speak the language and understand their laws. 
_ 6851. Have you aldo had some’ knowledge of the native tribes in‘ the Depen- 
dencies'P—I ‘have a knowledge of all the natives in the Dependencies, with the exception 
of the! Pondamise, but as far as I have heard, their laws and castoms ay’ similar to 
those of other natives. 

‘6852. Is there a similarity between all the natives laws and customs p.— Yes, one 

riple yunning through the whole. 

6353. Are they generally good P-—Yes, very good. They’ are bated upon Justios 
and adapted to meet the wants and requirements of the people. 

6354. Is there a recognized difference between criminal and civil law as known to 
us among the natives P—No, not as known to us; there is a difference, although there is 
not the distinction we make: 

6855. In framing a criminal code for the Dependencies, what' would you import 
in such code ; would you define offences ?—Yes, but there would be great difficulty in 
defining crimes; for instance, a , theft case we treat as criminal in the colony, with the 
natives it is a civil case. 

' 6356. Would you treat it: as magistrates can deal with such cases under the Act 
10 of 1864 P—I would allow in theft cases the owners of the stolen propetty to A 
immediately compensated for his loss, and the offender punished by a fine. But, first 
of all, I should like to sce the magistrate’s jurisdiction defined. At present there is 
great ‘irregularity, one magistrate does one ae and another magistrate does another, 

6357. In Sais of murder would you have the penalty of death P—Yes. 

6358. In culpable homicide would you have the punishment fine or imprisonment P 
—I would allow both fine and imprisonment, a heavy fine and lashes. 

6859. In such cases would you recognize the principle of compensating the famil 
of the deceased ?—Most decidedly, and in so doing I should be carrymg out the Katie 
law. I would allow a present to be made to the family, and I would fino in cattle. 
~ _ 6360. Doesn’t that lead to the necessity of the magistrate looking after the cattle 
and rather tend to expose him to remarks of an unpleasant notice ?—It would, of 
course, impose upon him some extra duty, and, until quite recently, I - was vot aware 
that such remarks were made. 

6361. In theft cases would you allow lashes?—In cases where a man had been 
repeatedly convicted I would. I wish to add, in regard to fines payable in cattle, that 
the duties imposed on magistrates consequent on that system aro not heavy. He 
merely hands the cattle over to the chief constable, they are sold at certain times, and 
the proceeds are accounted for the Government. 

6862, Would you treat adultery as a: criminal offence in the proposed law ?—Noa, 
as a civil case. 

6363. Would you treat trespass as criminal offence, punishable by fine, which 
fine shall go the Government ?—I would not treat trespass as a criminal offence 
generally. 

6364. In cases of malicious injury to property, how would you act?—I would 
make the criminal pay a heavy fine, the whole of which should go to the person 
injured. The Kafir who has suffered the injury would think the Government was 
robbing him of what was due to him if he did not get nearly the whole fine, even should 
what he so gets exceed the amount: of injury he has suffered. 

6365. How would you have these trials take place, before o magistrate alone or 
what ?—I think in all very important cases the {trial should take place before 
bench of magistrates, and subject to review by a judge. 

6366. Would you let the chief magistrate, as at present constituted, be one ?—I 
do not see any objection. 

6367. You would have no sentence take effect prematurely without a certificate 


_ from a judge ?—No, not without a certificate from a judge. 


’ 6368. In ordinar y civil cases what court would you have ? would you allow the 
chief any jurisdiction ?—I think in civil cases, which arise between his own people, I 
would rather that the chief should hear them, and whose decision should be subject to 
appeal. 
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_ 6369. To what court should this appeal be made ?—I would have appeals made to 
a specially appomted judge and court for these Dependencies. 
6370. In regard to the custom of ukulobola, do you approve of it >—Yes. 
. 6871, Do they practise polygamy ?— Yes. 


6372. Would you have all polygamous wives registered ?—-No, not at: presont ; 


after a time I think it might be done. | 


6373. In regard to land tenure, what land tenure would you propose for the - 


provinces P—I thick if it. could be done, where there are independent chiefs, that they. 
should have locations under them, but I don’t think the people are fit for individual ' 
tenure at present. I saw it tried at Bolotwa, some little time back,. but the raésult was 

thing but a success. 
' 6874. Would you 


person: only wished it, but where the community in general did not approve of-or desire » 
aia in aividval tenure No. eertainly not. _ i” kt a ee 


qT, 


Moatensima and Darala, Emigrant Tembu Chiefs, éxamined. , 


" " 6876. Mr. Btanford. Matanzima, you are one of tha Emigrant Tembu chiefs pos 
Matanzima replies: Yes; I am the right-hand son of the late Umterera, paramount ' 


chief of the Teinbu nation; Gangelizwe is my elder brother. I camo into this country 
in 1864 and 1865, Some negotiations’ had then taken place between veaay iter 
Governor Sir Philip Wodehouse, for exchange of territory ; it being proposed that the. 
occupants of’ the Tambookie location should go into Kreli’s country, that the Govern- 
mént should get the Tambookie location ; but some of the Tembus under Nonesi refused ' 
t6 move, and the project fell to the aaa After this, Sir Philip Wodehouse said, any 
of ‘us who choose to come across the Indwe, would have land allotted us. and might 
govern’ ourselves and be independent. I, and three others, namely: Gecelo, Darala, 
and Stockwe, volunteered and came over under these terms, Mr. Warner accompanying 
us as an officer of Government at our request. We were, previous to this, heads of tribes 
in the ‘Tambookie location. Gecelo was chief of the Amangcina tribe, Darala of the 
Amadungwane, and Stockwe of a section of the Qwati. After we occupied the country, 
thres or four years, the boundaries of the territories and locations given to each of the 
chiefs were defined by Mr. EB. J. Warner, acting under creme of the Government. 
My location extended from the ridge dividing the Kwantsana from the Seplani over 
the Nququ mountain, down the Intwijgwevu, across the T’somo to the Nqumaukala, | 
thence along the boundary between Tembu Proper and Emigrant Tembuland; thence 
to the boundary between Fingoland and Emigrant Tembuland, thence to. where the 
Camama River joins the Nooncolora, thence westward to the boundary of the St. Mark’s 
Mission Station. Mr. E, J. Warner knows the boundaries well, as he went over them. 
with us. When the boundaries were defined the country was fully occupied by my, 
people! at first'a large number did not come with me, but they followed after. “I' 
governed my people; they were completely under my control. Mr. Warner assisted in’ 
cages from the colony, such as spoor. At first, cases between Europeans and ‘the 
Tembus were decided hy the chiefs. This caused dissatisfaction. A meeting was licld 
by Mr. Warner, at Southeyville, at which he pointed out difficulties arising out of this 

and thé meeting decided that all such cages should be decided by Mr. Watkin “All 
fines ‘and licences, both for trading and wood-cutting, were paid to the chiefs and 
enjoyed by them. When I moved into the country I was receiving from Government 
a silary of £26 per annum. A year or two after it was increased to £52. ‘The reason 

for this was that the other chiefs had similar amounts from the Government, and ‘the 
incredse' was made to equalise the allowance to all the chiefs, Stockwe, and Darala having 
£52 when they first came over. After being here a few years my brothers, Gangelizwe 
and Sinqungsti, quarrelled ; Mr. Warner and I talked over the matter, and I fetched 
Sinqungati from the Idutywa, where he had fled, and I gave him ‘a kyaal in ‘my 
country: T also received a potty chief named Falo, whom I gave land at the Quinanco. 

When ‘the boundaries were defined, Falo’s father was in occupation thero,' from the 
Tembu Proper side, but he removed back into Tembuland and asked me to receive his 
son, which I did. When Sinqungati was received by me here, he had not » man with 

him, and T' ptaced him re my people who had followed. me from my location. I 
appointed Sinqungati and Falo to collect license money for me in the parts’ of the 

country they were living in, and to bring it to mo. This gontinued during the period 
of Mr. Fynn’s residence here.’ I received about’£50 in licences. Disputes then arose 
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advise that large farms should be given to the natives 2M QO, ° 
where natives, wished it I would give them small plots of ground with righta to | 


6375, By Mr. W. 2, Stanford.} Would you give individual tenure where a single - 
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between Sinqungati and Falo as to the collection of this money, and after a time 
Sinqungati ceased to bring me any money. ‘This-was when Mr. Levey was magistrate, 
and I referred the matter to him, and could get no redress. Sinqungati, by this time, 
had a considerable following with him, living on my land. Mr. Levéy thought 
Singungati should have a separate location given him; but this was not done. It was 
these matters about which I used to complain and agitate, and when I did so reflec- 
tions were cast upon me and my loyalty, and I was still stiring in these matters when 
the late troubles arose. Sinqungati and Bimbaduna, another petty chief who had 
been received and placed by me on the south-east boundary, joined in the rebellion. 
I remained loyal and rendered service to the Government, under my magistrate, 
Mr. R. W. Stanford, to whom I attmbute my safety throughout the disturbances, 
as I was being pressed on every side, and id do not think I could have main- 
tained myself unless he had been sent to me. The land those chiefs occupied 
before the rebellion is now vacant, and has been cut off from me together with the part 
occupied by the chief Falo, who was loyal, and now forms part of another district under 
the magistrate, Mr. Levey. I see that I have lost this country and the revenue from 
it.. I may say that I am satisfied with the officer of Government now with me, 
Mr. Stanford, and I want, while he is with me, to get my affairs put right. My com- 
plaint is that portion of the territory originally allotted to me, has been taken away; 
that the conditions upon which I came here have not been maintained:; that I have 
been deprived of the licences of the country occupied by Sinqungati and Bimbaduna 
and Falo, and in Hew of them I ask that my allowance should ke increased to £120 per 
annum, and that a title should be granted to myself and people for the land we oooupy, 
in the same manner as Kama obtained a title to his location in the Keiskama. in 
this I would also desire title to a farm for my own personal use. Since I occupied the 
country I have given farms to several people, riz.: to Neamise, Dubegu, Neapoye, 
Gunqu, Lufelle, and to a man named Josiah, a small plot. I did not consult my people 
as to these grants, but they made no objection to them. There was no precedent to 
follow. in this matter. According to native custom, farms were not given, but I took 
upon myself to do it, and reported the grants to Mr. Warner, who expressed his 
approval of them. Subsequently I went over some of these farms with Mr. Levey, 
pointing out where they were. The parties who got the grants from me asked for the 
land, and I gave it to them, as they were civilized school-people. They did not pay me 
anything for them. I also granted the Mission (Wesleyan), at Wodehouse Forest, 
the lands occupied by them. I gave the lands at Southeyville to Mr. Warner, and 
he had people with him who came from Glen Gray, and for whom he provided on those 
lands, and which they held up to the time of his leaving. I cannot say what has 
happened since. esides these I gave no other grants of land. There were two white 
farmers on the border of mine and Gangelizwe’s country, who got farms from 
Gangelizwe, and afterwards, upon the definition of the boundary, they fell into my 
location, and I recognized their grants. I allowed Europeans, who formed trading 
stations, to have sufficient land to build houses on and make gardens, and gave them the 
right of occupation, the same as if they were my own people. I recognized sales and 
transfers of these stations. With regard to the lands I would ask for, for my people and 
myself, I wish the title to be inalienable, and without any right of mortgage. have 
not consulted my people as to the proposal I have made, but some of my councillors are 
aware of it, and I have proposed the matter for the good of the people themselves. The 
most intelligent of them are aware of it. 

6377. in what cases do you adjudicate amongst your people ?---In all cases ex- 
cepting murder and homicide, and in criminal cases I appropriate the fines which come 
to myself. There is, however, an appeal in all cases from my decision, to that of the 
magistrate. This is since Mr. Levey was magistrate in 1875. 

6378. Do you hear cases of withoraft ?---Searching out is no longer allowed among 
my people, but there are witch doctors still amongst us, who produce charms, which the 
allege have been used in sorcery. Sometimes men have complained to me that vite 
doctors have smelt them out, and in these cases I have punished the witch doctor. 

arala states :---There was 8 woman in my location who, a few weeks ago com- 
plained she was charged by a witch doctor with causing the death of her Nieband by 
sorcery. The doctor did not pene my people, but was consulted by them. He was 
out of my jurisdiction. or this offence I punished the people who had gone to the 
doctor to consult him. The parties appealed to the magistrate, who confirmed my de- 
cision. : 
6379. Are the customs of. circumcision, ukulobola, and polygamy universally 
practised among your people ?--- , 
Mantanzima: Yes, all these customs are practised, except among school-people. 
6380. In the hearing of cases, do you have the assistance of your councillors:-< 
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Yes, and in important cases I take care to send for the more prominent leading men to Matansima and 
assist me. | Datel. | 
6381. How do you arrive at a decision ?---By consultation with the councillors. — ¢¢. 21, 1881. 
There is no verdict returned. But, in discussing the matter, if I disagree with them, I _* 
put forward my reasons and they put forward theirs. If mine are best they agree, if 
theirs ate more forcible I give way. All the men of my tribe have the night to come to 
my great place, and to express an opinion on any trial. 7 
6382. Do you approve of cases among your people being heard before the magis- 
trate through agents ?---No, I do not. By the tricks of an agent, even a thief may get 
off, and it acts very unfairly, as many people are poor and cannot pay for them, while 
in cases between a poor and rich man, the poor trusts to honesty, while the rich person 
buys an agent and gains the day. It does happen sometimes the poor man gets justice, 
but its owing to the magistrates, and not to the honesty of the agent, who backs a bad 
cause. : 
6388. Do you approve of the sale of spirituous liquors to natives P---I do not. I- 
see that the sale of brandy amongst our people, if they could get it, would destroy them. 
The law at present is that brandy should: not be sold. 4 
Darala :---I drink, and like to go where I can get it, but would not like to have the 
sale of liquor introduced among my people. 
6884. Do they not get it notwithstanding P--- : 
‘Matanzima: £ cannot answer fora thing which I have not seen with my own. 
eyes. | 
Darala: I have heard what Matanzima has said with regard to the land question, 
and wish to say that I would like title issued to me and m pone on the same prin- 
ciple, with the object of securing the possession of the land be onging to us. e 


Rey. Henry Tempest. Waters, Archdeacon of St. Mary’s, examined, 


6385. Sir. J.D. Barry.) Where do you exercise your Archidiaconary P—My Rey. Henry Tempest 
archidiaconite. comprises, in the first place, Saint Mark’s Mission and its out-stations, | Waters. 
where there are Tembus, Fingoes, Gcalekas, Gaikas, and a few Hottentots ; secondly, 

All Saints, thirdly, Saint Albans, in Gangelizwe’s country, and fourthly, Saint 
Augustine’s, which includes the Pondomise. I visit these principal missions with their 
out-stations constantly. 

6386. When was St. Mark’s established P—In 1856, during Bishop Armstrohg’s | 
time. 

6387. Who gave yon leave to go there ?—Kreli. He was then living at Hohita, 
ten miles east of St. Mark’s, and was paramount ohief of the Amaxosa. I first intended 
to occupy a station at Sablala, meaning “scattered about,” and quite near to Hohita, 
but the chief preferred my being at a ter distance from his great place, and gave 
me St. Mark’s, where I still remain. It was then called Isidubu, or the place of the 
dubu trees. When the Tambookie emigration took place, Mr. Warner, the British 
Agent, defined the boundaries of my present mission, and these limits have ever sinde 
been observed. The mission includes St Mark’s proper and five villages, at each of 
which there is a headman appointed by myself, anda place of worship. At three 
there are schools, and at St. Mark’s we have an industrial school. This Nilior I work 
upon the principle of getting the apprentices trained by carpenters and other artizans 
on the mission, who are allowed the benefit of the boys’ work. Formerly I employed 
a carpenter myself and the mission got the benefit of the work, but the present system — 
answers best. I have 17 apprentices and 27 boarders. Including these, there are 
altogether at school in St. Mark’s village— . V4 


No. 1. 144 boys. 97 girls. 
99 2, 50 99 60 99 
» 8 10 ,, 34, 
99 4 8 99 4 29 
212 195 
Total 407 


I have also 1,560 pupils at school at our other stations in connection with St. Mark’s. 
At St. Mark’s they are educated free. The parents, however, pay the mission a fee of 
ten shillings for the right of living there, and the privileges attached. Everyone who 
lives on the place has the benefit of the school, and the Government give a capitation 


Sets ae a boarders and fifteen apprentices, who are fed, and the whole thing 
works well, ee 
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6388. How do the apprentices turn out after leaving the place? —Very well; most 
get work in towns, at five shillings a-day, and have turned out well both in the colony 
and Kafirland. | | 

, 6889. Can you suggest any improvement?—We want a proper building. It was 
pease us by Bir George Grey, before he left the eolony. This would require, per- 
aps, three or four thousand pounds. | ‘ 

6390. Have you any grant to this placeP—Yes; by the gift of the Chief Kreli, 
when he had full power to make it, and by being recognized, much in the same manner 
as the chiefs, Matanzima and Darala, were, by the then British Resident, when the 
Tambookie’s emigration was made, but we wish to hold some Colonial Government 
title to the property, in order to borrow money for irrigation purposes, and thus provide 
for more people to live on the place, and bring greater civilizing influences to bear. on 
the natives than at present. e want of such a title prevents us doimg all we can. 
Matanzima and Darala, the only chiefs that can be affected by us holding the property, 
have fully recognized our rights, and do not disturb us in any way. Indeed, I am on 
perfect terms of friendship with them. On Matanzima coming to the country he 
wished me to take out the water from the Quamata River. The word Qnamata ia said 
to be the name of an old Hottentot chief, or, as Bishop Calloway thinks, of the Kafr 
deity. We have been told by two Secretaries of Native Affairs that good imigation can 
Tig yg St. Mark’s, and that the Government would allow us the benefit of the 

rrigation Act. 

6391. Is there a magistrate at St. Mark’s?— Yes. ee 

6392. Have you given any grant to the Government ?— Yes, fifteen.acres of land, 
which we are prepared to make permanent, and on which the magistrate shall ive and 
be located. No rent will be asked—it is a free grant. 

6393. Do you allow traders P—We allow them to live on the station under certain 
conditions, one iof which is that no liquor be sold. They are orderly, the system works 
well, and their presence is beneficial. They improve the natives by introducing civil- 
izing tastes, and also as employers of labour. We also give traders, in some instatices, 
free homesteads'on payment of a small rental. We, however, use discretion in this 
matter, as also in admitting natives; but wherever a man is not a bad character we 
allow -him to live amongst us on payment of 10s. a year. 

6394. Are there any polygamists f—There are some. We do not limit it to the 
Christian Kafirs. : ; 

. 6395. Contrasting the heathen with the Christian native, which do you think shows 
best ?—The Caristian. I think the tone of morality is better; they have a higher sense 
of truthfulness. As a pastoral people Iam not prepared to say they are more mdus- 
trioas, but as an agricultural people the Christian natives are superior, for the simple 
reason that they work constantly. 

6396. Do the Christians generally dress?—They always wear clothing, even at 
their homes. | . 

6397. Are the heathens dressed ?—We compel them to dress when they come to 
our stations, but at their kraals we cannot insist on any such measure. 

6398. Are they all satisfied P—Yes, we are a very happy community. 

6398. Did any join the rebels ?—Not one. 

6400, Had you any difficulty in applymg the Disarmament Act at your stations? 
—No, I spoke to them privately, and they gave up their arms, but they did not take 
compensation at the time. They disapproved of the Act, but obeyed the law and even- 
tually accepted the compensation. | 

6401. Are they generally law-abiding ?—Yes, but at times, such as at festivals, 
drinking takes place, although strictly prohibited ; they are, however, now nearly sup- 
pressed : intonjane is forbidden, though we allow circumcision. 

6402. How do you deal with polygamy ?—The men are not received into member- 
ship, but if a man can show that he wishes to become a Christian and promises to live 
with only one wife, we allow him to be baptized, but his duties towards his other wives 
in respect to supporting them and their children remains and they are allowed to live 
with him as sisters; we consider it would be a great injustice to drive the women away. 
In regard to the wives of polygamists we permit a woman to be baptized and still 
retain a polygamous wife, as we consider she is under the control and in bondage to 
her husband. : | 

_ 6403. Is ukulobola practised P— Yes. | 

6404. Do you condemn it or no ?—I approve of it, amongst the heathen, and even 
amongst Christian members of our church f condor it as a thing we are obliged to 
tolerate, It causes parents to be careful of the chastity of their daughters; in fact I 
think it a great safeguard against prostitution. It isa Kafir custom for the women to 
riodically examine the young girls belonging to their families. I have not discouraged this 
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a ke ion by the Christian women when they have consulted me as to what was r, Rev. y Tempes 
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and Y do:no {think the effect has been to degrade the girls. "When I first came to 
land I looked upon ukulobola as wrong, because it was the custom of the missionaries to 
discourage it, but my opinion, after consideration, changed. I also regarded it as a 
sale. I however examined still closer the subject, and also the origin of the custom, 
and came to the conclusion that it was not a sale. I consider that, in the first place, 
the man who gives his daughter loses certain services which should be compensated for, 
as the husband of the woman receives these services. Next, that the cattle given is a 
guarantee for his daughter’s good treatment and provides her with a place to fly to in 
case of cruel treatment. Also that the children of such a marriage have a portion of 
this dowry. I have therefore not discouraged the practical working of it, and although 
it is liable to great abuses I cannot wholly condemn it. a" 
6405. Do you think that Christian natives have approved of your not discouraging 
this system of ukulobola ?—Yes. - : 
And do you think your work has been more effective among them in consequence P— 
I think so, certainly, | ji és 
6406. Do you think ukulobola encourages polygamy ?—I see no connection with 
it at all.. Concubinage in place of legal marriage would be the result, even if ukulobols 
were abolished. 7 a | _ 
6407. Is there no compulsion exercised among parents in regard fo tnarriage P— 
Very often, among both heathen and Christian natives. Parents or guardians compel 
their children and wards to marry men they do not like. I have discouraged the 
system both by argument and conversation, and in many cases have succeeded. a 
6408. Do you think the custom of forcing children is bad and ought to be stopped ? 
—I think so, and a law to that effect should be made. et, 
6469. What law would you suggest for the regulation of native marriages P—First 
of all I think it would be impolitic to touch the marriage law at all in the Dependencies 
just at present, as the native mind being disturbed by recent legislation would look upon 
it with suspicion, but I think that afterwards, when things have quieted down, I would 
recommend tke registration of all wives. I would register all marriages, polygamous 
and monogamous, in the first instance, and in order to induco them to register r would 
hesitate to give legal recognition to any native marriages not so registered. I should 
have in view that the ultimate recognition of only one marriage was the great object to 
be attained, and this can best be done at some future time by gradually withdrawin 
the power to register more than one marriage. At present, and Ter some time, I shoul 
‘on reeognizing all marriages, polygamous and otherwise, even without registration, 
a as soon as the native mind is settled, I would introduce this system of registration, 
and if a small fee of 2s. 6d. were charged I think it would be paid. When I speak 
thus, I allude only to the native heathen throughout the country. | | 
6410. At present how are divorce cases dealt with P—By the magistrate. | 
6411. What ore the causes of divorce amongst the heathen ?—Incompatibility of 
temper, desertion, poverty, barrenness. I don’t know quite whether adultery is considered 
sufficient grounds for a divorce; where it is committed and the fact comes to the know- 
ledge of the husband, he claims compensation from the man and is satisfied to take his 
wife back again. In some cases heathen natives even connive at adultery in the hope 
of getting this penalty, and I do not think that the chastity of the wife, amongst heathen 
natives, is regarded as of such importance as amongst the Christian natives, although 
the chastity of the unmarried girls amongst the natives is well protected, and this J 
attribute, to a great extent, to the practice of ukulobola. = 8 
6412: How do you think we ought to deal with divorce cases, when natives are 
married according to their own custom P—I think we should continue the native law 
and codify it. | 
6413. Do you think it would apply to all natives in the Dependencies P—Yes, or, 
at all events, all those with which I am connected. I think I should not continue all tho 
causes for divorce however. I would make adultery a cause, and ill-treatment, which is, 
I believe, already amongst the natives a ground. According to the present native law, 
a divorce can be obtained if ukulobola has not all been paid, or rather the woman can 
be taken back by her father until the whole amount of the ukulobola is paid. 
6414. Would you not rather provide that the native law should be altered to thi 
extent, that the registration shall not be allowed until the ukulobola is paid ?—Yes, 
would. | 
6415. Then at the time of registration you would require that the amount of 
ukulobola should be stated P—Yes, I would have ao statement that it was paid or 
arranged for, so that all parties should be satisfied. 
6416. Does not this non-payment of the whole of the skazi give rise to a great 
deal of imposition on the part of the parents of the girl P—Yes the non-payment of the 
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whole amount of ukulobola often gives rise to an attempt on the fick of the parent to 
obtain more ukulobola than is due, and the parents often use their influence with the 
wife to induce her to leave her husband with the object of enabling the parent to get 
more thasi. This should be stopped by law, and it could not happen after registration 
has once taken place. 

6417. What is the native law as to the custody of children in the case of divoroe ?— 
The father has the right to the children, but the chief can allow the wife to have some 
of the children when the husband has been in the wrong. I know of a case wheres 
man was married and paid a small dowry and the father induced the wife to leave her 
husband. She went to her father taking some of the children with her, but the husband 
appealed to the chief, and the children were ordered back to the father, the women had 
no children given her, and there is no co-habitation. In some instances the chief can 
order, where the women is not the erring party, some of the children to remain in her 


6418. What would become of her ?—She would go to her father’s family. 

6419. And the father of her children could claim all dowries paid for those children ? 
Yes. If adopting native law, I would alter it to this extent that the father should not 
have the whole of this dowry, but that the mother and her family should have part. 

6420. In preference to our altering the native law of divorce, would you allow the 
woman herself to have a legal status independent of her father’s control —Lf a Christi 
I think that it would be better that she return to her father’s family and occupy the 

osition she did before marriage, the children also being under the guardianship of her 
her, and if he is dead the father’s heir, namely, her brother. 

6421. Do you believe in a woman rans property P—No, I do not; that is not 
really her position. I regard her as being in the position of guardianship. There is 
one thing however I have not been able to fathom, and that is the position of a conoubine; 
an idikasi, a woman with whom a man, whether married or not, may have intercourse, 
she may perhaps be called a prostitute. These women are sometimes unmarried and 
sometimes they are widows, but never wives, as their children cannot inherit. These 
women are generally prostitutes with the connivance of their parents, who, as they 
derive profit from the traffic, treat them as property. This sort of thing is not looked 
upon as very shameful among Kafirs. The woman is still regarded as belonging to her 
father, and the only check I can recommend is, that any father-in-law who trafficked 
with her should not be allowed to recover any claim arising out of such immorality in 
any court. Nor would I allow such woman, who is a prostitute, in spite of her parents 
efforts, to be regarded as one of the family, in the sense of creating an obligation on 
the parent to support her. 

6422. What is the Kafir law of inheritance ?—There is but one; that the eldest 
son of the chief wife inherits pba here where the father dies without a will and without 
having made previous settlement, and if the eldest son is a minor, the widow looks after 
the property until he becomes major. 

6423. Does the second or other son of the chief wife inherit nothing P—No, except 
that he can claim maintenance from the eldest brother, who is bound, by Kafir law, to 
do so, and should he refuse the chief would order it to be done. 

6424. And would the elder brother be bound to contribute ikasi in case his younger 
brother marries ?—I believe so. 
ie 6425. Have his sisters also a claim upon their elder brother for maintenance f— 

e8 


6426. Do you think this should be provided for in any future law, and if so, how? 
—I think this ae is a good one, and that its provisions should be continued. ‘This 
maintenance would not be a great tax upon the eldest son, inasmuch as he has the 
marrying of all the daughters, and receives the ukulobola arising from such marriages. 
He is looked up to, and is the head of the family; he enjoys all its privileges, and 
ought to have its burdens. 

6427. Mr. Rolland.| As I understand you, the eldest son ocoupies the 

sition of his deceased father. Does he inherit anything besides property ?—He 

inherits his father’s place in the tribe as a chief or councillor. 

6428, And he would inherit all the rights to ukulobola that his father possessed. 
That is to say that he would receive cattle for his sisters ?— Yes. | 

6429. Have you known any inconvenience arise from this custom in cases where 
Christian parents have died, and heathen sons have succeeded to the rights of ukulobola 
over the daughters who may be Christians ?—I know of no such case, but I have heard 
of instances where they have come to claim parts of the ukulobola, but not where they 
have forced girls to marry heathens. 

6430. Supposing a man dies leaving only daughters, who inherits his property ?— 
The brother of their fathor 
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6431. And if the girls were Christians, and he a heathen, would he have the power Rev. Henry Tempest 
of giving them in marriage P—Yes, he would have the power. Ail 

6432. Do you think this unjust?—I do. I would recommend suchachange et. 91, 1881. 
in the Kafir law as would give the right of guardianship legally into the hands of some 
person specially appointed. 

6433. What would you do with the ukulobola in such a case ?—I would not give 
it all to the eldest son. T think the widow ought to have part of it. 

6434. Would you not allow, in a case where a man dies, leaving a widow and only 
daughters, that the principle which we find indicated in the 27th chapter of Numbers, 
verses | to 11, regarding the claim of an inheritance by the daughters of Zelophelad, 
and further mention of which is made in the 36th chapter of the same book, verses 6 to 
12, and again in the 17th chapter of Joshua, verses 3 and 4—(produced and read)—would 
you not allow the same principle to apply by permitting the widow in such a case to 
assume the legal position of head of a new family ?—That, I think would be an excel- 
lent solution of the difficulty ; the widow would then be the head of the family, and 
ought to have the marrying of the daughters and the benefit of the ukulobola and incur 
its obligations. 

6435. Would you approve of any law allowing natives to have free testamentary 
disposition ?—Not at present. 

6436. Are you aware that natives make verbal wills ?—I was not aware that they 
made wills, but know that they do, during their lifetime, indicate how their property 
is to be allotted, and that if there is any intention of changing this disposition expressed 
during his lifetime, such change is effected after his donth. I am of opinion that this 
power of allotment should continue, and also that a man should be allowed to will away 
all property, that he himself has personally acquired, in any manner he pleases. I am 
also of opinion that the law should prevent any alienation by a man of inherited pro- 
perty, inherited for the family purposes, i.c., for entail. 

6437. Is there among Kafirs a natural executor ?- I am not aware of any custom 
by which anyone is executor according to native law. | 

6438. Do you think it would be o good thing for some court to be established with 
the power of appointing an executor from amongst the relatives who wish to see the 
alae at of a man’s will faithfully carried out?—I think so, provided you procure a 

and proper person. The principle should be something like our own colonial law. 

6439. In regard to these cases of native succession, would you give that power to 
the magistrate’s court, in order to administer estates P— Yes. 

6440. In a case where a polygamist died, how would you divide the land he had 
cultivated P—I would in the first place let the eldest son of the chief wife be the heir to 
all property which had not been allotted, but I would, assuming that we know all the 
Wives ccoupying any kraals or garden ground, allow that such kraals and garden 
ground be looked upon as the gift of the husband to his several wives and their children, 
and that each wife and her family should have the property in such way held as their 
own. 
6441. What would you do in cases where a man dies holding title to a quitrent 
farm on which his polygamous wives reside ?—I would give such property to the eldest 
son of the chief wife, but would impose upon him the obligation of maintaining the 
polygamous wives and their families, and would prohibit him from disturbing any one 
of na wives in the beneficial occupancy of the land which they held at the time of 
the death of their husband. I would, howover, allow the partics interested to agree 
amongst themselves as to the arrangement of kraals, provided the minors interested aro 
protected, and where difficulties arise the magistrate seal have the power to interpose 
and settle questions as to the maintenance which the heir is bound to give. 

6442, [Sir J. D. Barry.] Is there a distinction between civil and criminal laws 
among the Kafirs ?—I think so. Criminal cases are those in which blood has been 
shed, witchcraft, desertion, rape, and so forth; tho fines for which go direct to the 
chief. Theft is a civil case, but there is no such distinction known to the Kafir law as 
in ours between civil and criminal offences. 

6443. Would you have theft punishable by fine or imprisonment, or both ?—I very 
much prefer fining amongst the Kafirs. It is a severe punishment to themselves, and it 
causes the inhabitants of a village to be carcful who they have about them. 

6444. But supposing a man’s friends cannot pay a fine ?—Then the Kafir law 
comes in, and if a man cannot pay he is taken to the chicf’s kraal and left there to work, 
and this I consider equivalent to fan labour. 

6445, Would you flog P—No, excepting perhaps little boys and girls, 

6146. If a thief cannot pay, his family have to pay ?—Yes. 

6447. Is not that very hard; would it not be as well to make the thief only 
answerable, and imprison where no fine could be paid ?—I think not. 
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6448. How about the spoor law, is it a good thing?— Yes. 

6449. Will you explain the law P—That a kraal to which a spoor is traced, and 
which spoor cannot be taken on, is liable, and in whatever country that spoor is lost that 
country is liable. 

6450. I presume that you consider yourselves almost bound by the duties and 
responsibilities of a Kafir chief on St. Mark’s ?—Yes. . 

6451. Were you ever liable to the spoor law ?—Yes, in one instance a horse was 
traced to the mission, and we could not take the spoor out of the station. ‘The resident, 
Mr. Warner, made the mission responsible and we had to pay. I contributed individually 
and made each family pay their quota. 

6452. I take it you were not guilty ?—Certainly not. In my case the innocent 
man suffered, in common with many others. 

6453. Do you think it a fair law ?—Yes, for we were guilty this far, in not having 
sufficient means to detect the robbery; we were punished not for the theft, but for 
negligence in not detecting. 

; 6454. Did the spoor come along the wagon road ?—Yes, and went across the 
veldt. 

6455. What could you have done to prevent this theft >—We ought to have been 
able to follow up the spoor. 

6456. Are you, asa Kuropean, willing to share your responsibility in regard to 
the spoor law with the natives ?—I am not willing as a [uropean now to accept this 
responsibility, and for this reason—the density of the population and the continually 
increasing traflic would make us liable in many cases where it would be grossly unjust. 

6457. Why then impose it upon the natives —The natives are a pastoral people, 
and would, therefore, steal cattle, whereas the European, as a rule, does not steal 
stock. 

6458. Have you not heard of many cases in which thieves have driven stock on 
native kraals for the purpose of avoiding detection ?—I have known such cases, but 
there has never been any difficulty in taking the spoor out of the kraal further on to 
the next, and so in the end the thief has been traced. | 

6459. Is not the whole system rather rough ?—I think not; the natives under- 
stand it, and it works well. 

6460. How would you apportion the amount ?—Let the headman do it, subject to 
appeal to the magistrate. | 

6461. Have you ever had a case where you managed to pass on the spoor P—Yes, 
and I had no trouble in passing it on. 

6462. Have you had any witchcraft cases here P—No. 

6463. How would you deal with witchcraft P—By heavy fines; there are numbers 
who practise it. . | | 

6464. According to Kafir law they are subject to torture P--- Yes, 

6465. How would you punish a man who practised witchcraft P—By fine; and I 
would also finea man who charges another falsely with witchcraft. 

6466. Do you think it would be a good thing for the criminal code to define all 
the native laws we take over, put them in writing, and illustrating them ?—Yes, and 
I would suggest that the penalties, which in most cases should be fines, have the 
maximum fixed. | 

6467. Could it be fixed in money?—No, I think not. The difficulty may be that 
a map might not have it, and if he has to sell, he becomes the victim of unprinctpled 
dealers. For a time I would allow a discretionary power to fine either in money or 
stock. : 
6468. In trying offenders would you allow the prisoner to be examined or not ?— 
I would allow Satin to be examined ; natives understand it, and it is the best means 
of getting at the truth. 

6469. Would you apply the practice to Europeans P—No, I think not. 

6470. Would you allow hearsay evidence ?—No. 

6471. Would you allow a conviction upon the evidence of an accomplice alone 
uncorroborated by other testimony ?—No. | 

6472. Would you allow evidence to be received when it is extorted by threats or 
promises ?—No. 

6473. Would you sentence to death in any case ?—Only for murder. 

6474. Would you have jurors ?—Yes. 

6475. Do you think there are any places here where jurors can be found P—Yes. 

6476. Would you have, in criminal cases, natives sitting with magistrates as 
assessors ?—I do not think it neccessary to have assessors to aid magistrates. What I 
should like is that the chief should have some voice in aiding the magistrate in adminis- 
tering justice, as an adviser between natives where both parties belong to his tribe, 
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This can be done by summoning him and taking his advice, though not of necessity Rev. Henry Tempest 
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acting upon it, and giving him power to examine and cross-examine the prisoner. 

6477. But suppose the chief is a bad man ?—There would be some difficulty, but 
he could do no great harm. 
| 6478. Mr. J. Aylif.] Did I understand you to say that in our native 
Dependencies here you think the natives could be safely governed and controlled by 
. se of laws’ constructed upon the principle of Kafir law ?---Yes, I think it could 

ne. 

6479. Is it correct to assume that the power of the chiefs is always a promi 
feature in’the administration of Kafir law Yes, ‘i ener 

6480. Do you think it possible effectually to administer Kafir law without the 
presence and functions of the chief ?—Yes, at the hands of an English magistrate. 

6481. Can you conceive the possibility of the views of the chief and magistrate 
being in conflict p—Yes. _ 

6482. In such an event how would you sccure the advantages of effective adminis- 
tration of the law, and who should be subordinate P—The Kafir chief; because he has 
already submitted to the magistrate’s authority, by recognizing the power of the 
Government in sending him. 

6483. What is your view of the policy which is accepted by so many persons, that 
as far as possible, the power and influence of the chiefs should be lessened, with a view 
to its ultimate extermination ?—I think it is a mistake. 

6484. You, I suppose, remember that extraordinary infatuation, commonly known 
as the cattle-killing ?—I do. 

6485. It was o most calamitous occurrence ?—It was. 

6486. Were you able, in any way, to trace that occurrence to the power and in- 
fluence of any chief ?—No, excepting so far that the chiefs fell in with it. I do not 
believe that it was originated, as has been asserted, by Kreli. 

6487. You do not think Nongause was used as an agent by the chief to try and 
subject the people to this infatuation ?—I have no reason for such supposition. 

6488. I suppose you are aware that it is the commonly received opinion, according 
to Kafir law, that an accused man is generally regarded as being guilty until he can 
prove himself innocent ?—I have not been able to establish that; it may be so. 

6489. Seeing you favour the application of native law to the Dependencics, what is 
your opinion about applying it to the natives living within the colony P—I think that 
where there are large numbers of natives these laws should be applied. 

6490. Would you, in the event of such an application, be brought face to face with 
the practice of lingoes and Kafirs in the same location being governed by one system 
of law and. Hottentots by another ?—Yes, that would be one result. 

6491. Isn’t that rather unfortunate, that one class of the natives of South Africa 
should be governed by one system of laws, and in another part of South Africa by a 
different system ?—No, I don’t think so, because, although there is a difference between 
the people, perhaps, there is little tribal organization. 

6492. Do you consider that all natives living in locations have but slight 
tribal organizations ?—Yes, and they would prefer being governed by their chiefs or 
headmen. | 

6493. But supposing a case of a native location, not being under tribal organiza- 
cion, would you still favour the application of native laws ?—Yes, provided they did 
not diametrically conflict with colonial laws. 

6494. Supposing a native location, under this quasi-tribal organization you speak 
of, when in the immediate neighbourhood of a town where colonial law prevailed, would 
+t not be embarrassing for the native living in the town to be governed by one system 
of laws and the native in the adjoining location to be governed by another system of 
laws ?—-1 would apply the law only to certain areas where natives live, and then only 


to the natives living there. - 
6495. You have acquired some information about the condition of natives in the 


colony ?—Very little. _ 

6496. Do you feel yourself able to give an opimion as to whether the natives living 
in the colony have within the last thirty or forty years made progress in civilization and 
Christianity P—I am unable to give any opinion, but I have seen more indecency among 
heathen natives in the colony than out of it. 

6497. Supposing it could be shown to you that the natives in the colony have made 
fair progress in civilization, and, supposing you were also to be told that they had made 
that pro whilst under colonial law, would you still recommend that native law 
ahould be substituted in the case of native locations to which you have referred ?—No, I 
should continue that law under which they have prospered. 

6498, You consider that ukulobola is not necessarily an evil ?—Yes. 
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6499. And you decline to recognize the transaction as one of purchase and sale ?— 
es. 
6500. I have been told that there are cases in which the intended husband 
instead of giving cattle has given money for his wife?—I have never met with such 
a case. 

6501. If it became the practice to give money as tkazi, would that cause you in 
any way to alter or modify your opinion as to the nature of ukulobola?—If money 
were given my views of the transaction would be greatly modified. 

6502. Have you considered the question of land tenure in this neighbourhood ?—I 
have not, but I am giving the subject attention, and will forward my views to the 
Commission. 


Mr. George Duke, Trader, examined. 


6503. Mr. Ay/if.] What opportunities have you had of becoming acquainted with 
the natives P—I have been a trader here at Cofinvaba for the last ten years, and I have 
traded amongst the Tembus for about fifteen years. When I first came here the tribe 
was governed, as now, by the Chief Matanzima. aided by Mr. Warner, who acted as his 
adviser, and whose opinion the chief generally acted upon. Under this system the 
people were admirably governed. 

6504. If any crime or offence was committed did the chief inflict punishment ?— 
as to. the custom of the tribe, any person who committed an offence was sure to 
be punished. 

: 6505. When you first came here, did you find that the government of the chief 
gave good protection to life and property ?—I did. 

~ 6506. Do you know under what circumstances this portion of Emigrant Tembu- 
land became occupied by these people ?—I do not know the exact circumstances, but 
the people came here with old Mr. Warner, now deceased ; he possessed great influences 
over them. 

6507. Was Mr. Warner a magistrate in the sense in which a magistrate now 
living amongst the Tembus would be regarded ?—No, the tribe was governed by the 
chief who, however, always referred to Mr. Warner, whose advice in most cases was 
taken, as he was a man the people very much liked and trusted. 

6508. Had you any opportunity of learning under what conditions they came P—I 
have been informed that My. Warner told the chief and his people before they came 
here and occupied the country, that it should be theirs and that they should have sole 
control over it. The only condition was, that they should allow himself to reside 
amongst them as British resident, and I may add that whilst he did so everythin 
worked well. After Mr. Warner’s death his son Ebenezer took over the duties, | 
the people were managed as well as when his father was alive. 

6509. Did the tribe appear to be contented and loyal at that time?—Yes, After 
Mr. Ebenezer Warner left office we had a change, and nothing like peace and quietness 
such as we formerly had has since existed. The people did not seem to work in har- 
mony with Mr. Warner’s successor. : 

6510. Do you attribute this alteration to a change of men, or to a change of 
system ?—F'rom a Kafir point of view, it was owing to a change of men. 

6511. Are you of opinion that the change you speak of was attended with bad 
consequences ?— Yes, the people became unsettled and lawless. They did not seem to 
care about obeying the Government official here, and thus things went on from bad te 
worse, until many of the people rebelled. 

6512. Who is the chief ?—Matanzima. 

6518. Did he rebel ?—No, he had good control over his men, with the exception 
of a very small portion, which claimed to be a different people. He possessed conei- 
derable power over the tribe. 

6514. When the rebellion took place did he show any particular friendship towards 
you ?—Ile did. Not long before the rebellion took place, when rumours were spread- 
ing in all directions, I made it my business to visit Matanzima, and requested to know 
the truth of the reports. He replied that Le Lad himself heard there was war in the 
country, but that he should not fight. I explained to him that I had all my property 
at stake, and asked his advice as to how I should act. He assured me that as long as 
he remained there, a road should be open to me in case of danger and I should have to 
fly. [asked whether, if he was not going to fight himself, his people were going to do 
s0. To this he replicd that he did not want his people to fight, although some might, 
and for those he would not be responsible. I enquired whether I was sats In remainlg 
in his country as long as he did not himself join the rebellion. He said that it was 
impossible for him to say, as he’could not tell what took place behind him, I knew 
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myself that he was referring to Dalasile, his brother, and Sinqungati, although he did 


not say so. I was finally compelled to fly, not for fear of Matanzima, but of Dalasile | 


and the others. The looting of my store was effected by a portion of Matanzima’s own 
people, who had taken advantage of the chief’s absence to rob my place. Matanzima, 
at the time was nine miles distant, and although he at once sent a party to protect my- 
self and property, it was too late, the damage had been done. 

6515. Wers the people who looted your store afterwards discovered ?—They were, 
by the agency of Matanzima. He first ascertained who the parties were, and. then 
called them together at his kraal; after a long examination they admitted their gat, 
alleging as their excuse that it was war time, and that the thought there would be 
war. Fhe thieves’ kraals were searched, and almost sveryaing produced was recog- 
nized as my property. <A heavy fine of cattle was inflicted by the chief, but it was 
never allowed’ to be paid to me. 


6516. At what amount do you estimate your loss?---I cannot exactly say, but I 


lost £3,000 in goods here; the loss of business I do not take into consideration, but I 
lost the amount above stated in property. 

6517. How long were you away from your place ?---From October to Jannary, 
when I returned to put my house in order, by permission of the chief. 

6518. Did he encourage you to come back ?---I went and requested him to tell me 
when he thought I might go back, and he said in January. | | 

6519. Did you bring your family then ?---No; I asked Matanzima if I could 
bring my family back, and his reply was that I had better wait a little longer before I 
brought my family, as there would be no place to shelter them, and I acted upon that 
advice. 

6520. Since your return have you often seen the chief ?---I have. 

6521. Does he still display the same friendly feeling towards you P---He does. 

6522. Does it appear to you that he enjoys the confidence of any large number of 
Tembus ?--- Yes, those who are under his personal control. 

6523. How many do you think he has got ?---I should compute them at from ten 
to twelve hundred men, though he may have more. 

6524. Is he a heathen or Christian ?---He is a heathen and a polygamist, having 
six OT la bee ae — : 

6525. I presume you have frequently observed the practice which prevails amongst 
these people a ukulobola ?--- Yes. 3 . 

6526. From such observation have you formed the opinion that there is anything 

ng in that practice P---Among these people I cannot say there is anything wrong 
in it. 

6527. Do you consider that it is the absolute purchase of a woman, or do you 
consider that it 1s a kind of settlement held in trust for herself and family in case of 
misfortune ?---I regard it as a settlement and trust for herself and children in case the 
husband should die; it is a provision made for the wife to fall back upon. 

6528. Do you think that it gives a rich old man a better chance of getting a wife 
than a poor young man P---Yes, and that we might consider an evil, though I doubt if 
they would look upon it as such. 

6529. What 1s the average number of cattle paid by a common man for his wife ? 
---The average is ten head. 

6530. When do you consider that a marriage by ukulobola is complete ?---Accord- 
ing to Kafir custom, the ceremony is complete on payment of the ukulobola and the 
dance, but if the payment of the ukulobola remains incomplete, with the birth of every 
child some additional claim is made for ukulobola. 

6531. Supposes a father wishes his daughter to marry a man to whom she objects, 
does the Kafir custom allow the father to use anything like force to compel her to 
marry such man ?---I have known force used to a certain extent, but where a gir! resists 
obstinately, the parent gives way eventually. 

6532. In a case of ill-treatment by o husband, what does the wife usually do for 
protection ?---She runs away to her parents, and her father will not restore her unless 
the husband pays a fine. Sometimes a peaceable reconciliation is effected, but if not, 
the case is brought before the chief, and the husband is compelled to pay a fine. 

6533. Does the chief himself try a case of that sort ?---By Kafir custom the chief 
is supposed to do so, and he inflicts severe punishment when the case is proved. For 
instance: if a man has thrashed his wife with o stick, and left her marked and bruised 
black and blue, the man may perhaps be fined five head of cattle, or even more. 

6534. Who derives the benefit of this cattle ?---Part are retained by the chief, 
some go to the councillors, and some to the parents of the woman. 

6535. How was the fine enforced ?---The councillors would “ talk ’’ the case in the 
presence of the people, and afterwards have a private conversation with the chief, who 
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would decide how to act, and through one of the councillors the man would be informed 
that he was found guilty of having beaten his wife, and was fined a certain number of 
cattle, which would be collected the next day, or whenever the chief pleases, by the 
messenger. 

' 6536. Is there any difficulty in carrying out the sentence ?---None at all, the 
people are submissive and thankful. 

6537. Are most of the natives here polygamists ?---Yes, with the exception of the 
mission people. 

6538. I suppose you would say it would be a good thing if they could be got to | 

f they could be induced to do so it would be a good 
6539. Can you dg! it any plan by which they could be led up to abandon 
ink it 1s in man’s power, at present, to make any effective 
plan. .The time to attempt it has not yet arrived. 

6540. Suppose a system was adopted of registering one wife, how would that act ? 
---It might, in time, answer; but if rashly put in force it would have no good effect at 
all, but just the opposite. It would irritate the people. 

6541, Have you observed whether they cling very tenaciously to the customs and 
habits of their forefathers ?---Yes, but not so much now as in years gone by, but they 
do nevertheless cling to them. , 

6542, Would you go so far as to say that there has been a perceptible decrease in 


polygamy ?—No, I cannot go so far as that, but things in general have not been 


carried out to such extent as they were. ; 

6543. Do you consider that it would be a good policy tp bring the people in time 
under colonial laws ?—I think it would be advisable if it could be done, but it would 

uire time. - | 

6544. It would not be advisable then, at once, to apply colonial law to the govern- 
ment of these Tembus ?—No. ? | 

6545. Why do you form that opinion ?—Because the Kafirs throughout are ina 
disturbed state, and I think that if any stringent measures were taken, or any irritating 
means adopted to effect the introduction of colonial law, the end would be defeated, 
and those natives settling down would be disturbed. | 

6546. Do you think it advisable, and possible, judiciously to use their own laws 
for their own government ?— Yea, for I consider they can be very much better governed 
by their own laws than by ours. 

‘s 6547. Is it your opinion that colonial law is not suited to their present condition ? 
—Not at all. 

6548. Supposing it were resolved to govern them under their own laws, do you 
consider such laws are so clearly defined that it would be possible to use them for their 
proper government ?-—Yes, I do, with the exception of some which it would be best to 
omit; but I speak generally, 

6549. But what do you say in reference to the natives living in the colony; should 
they be governed by colonial laws or native laws?—I think by colonial laws, because 


they have no chiefs. 


6550. If native law was to be applied, say to Tembuland, would you make it 


applicable to all residents in T'embuland, black and white?—Yes, to all who live 


in it. 
6551. Would you be prepared, living here as you doin Tembuland, to be subjected 
to Kafir law ?—Quite so; I have never been better protected. 

- 6552. Supposing a white man living in Tembuland refused to pay a debt he owed, 
do you think there would be any means of forcing him to pay by law ?—Yes, 
certainly. | 3 , 

6559. Would you consider that by Kafir law you could always rely on obtaining 
your just rights ?—Yes. : | 
6554. Do you consider that by Kafir law you could secure the same protection to 


life and property as you could under colonial laws in the colony?—More. When 


Matanzima was in power I never had occasion once to go to him with a case, and that 


- fact alone shows that the law was good. I could even leave my store open, and the 


ple so respected his laws that they would not touch anything ; but since magistrates 
ve had jurisdictiou in these parts I have had cause to complain several times. 
6555. But surely you will admit that the influence of a good magistrate is bene- 
ficial to the natives ?—I cannot answer that question. | 
6556. Did not you tell us a short time ago that the influence of men like Mr. 
Warner was beneficial to the people ?—Such men were not magistrates, they. were British 
residents, We have no more men of that stamp in the country. I have nothing to sa 
against the gentlemen who now fill the position of magistrates, for I believe they do 
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their duty well, but I have only to remark that the condition of the country isnot what Mr. George Duke, © 

it Was. t + edigmimte i 
6557. Have you ever given any consideration to the mode in which Kafir tribes, ee 

in their aboriginal state, hold land ?—It is held by the chief for the benefit of the whole 

trib | 


e. 

_ 6558. Who pointed out the localities where the people were to live P—In former 
days the chiefs did so. | 

6559. Did the chiefs point out to each man his garden ground ?—No, I don’t sup- 
pose he pointed out garden ground, he would say to a man “ You can live here, in this 
valley,” to another “ you go and live on that hill,” and so on. If any dispute arose the 
parties would go to the chief, who would then define the ground. 

6560. Supposing a man had got into peaceable possession of a plot of ground, 
would he have See allowed to remain ?—According to their own laws, unless he had 
committed some great offence, he could remain as long as he pleased. 

- 6561. What is the rule in regard to trespass ?—It is the Kafir custom that every 
man should look after his own stock. The land is not enclosed, and each person is sup- 
posed to guard his stock. 
"6562. Is there any punishment for trespass?—There used to be; the fine was a 
shilling a head if the trespass occurred during the day, and through negligence, but ‘if 
it could be proved that the cattle had broke out of the kraal at night there was no 

enalty. | | 
" 6563, Have the councillors in chief no power to administer the law?—I do not 
think so. 

6564. But is not the head of the village clothed with some power and jurisdiction ? 
—Yes, he holds a sort of power, and is obliged to report all that happens to the chief. 

6565. Do you think it would be a good thing if the power of the chicf was gradu- 
ally lessened and the influence of the magistrate more directly felt by the people P— 
Yes, but much would depend upon the laws the magistrates administered. 

6566. Well, supposing the magistrate was to administer native law ?—-I think it 
would not be a good plan for a white man, as a magistrate, to administer native 
law. | 

6567. Do the natives appear to be taking to civilized habits ?—-To a certain extent. 
For instance, they take more to agriculture than formerly. They also use ploughs, 
and grow wheat. 

6568. Are they customers to you for clothing ?—Yes, but not so much now as 
formerly. 

6509. Do not their tastes seem to be in the direction of being pretty well dressed P 
—Yes, and it is mostly noticeable amongst the men. 

6570. Of course you would like to see civilized habits encouraged and fostered 
among these people ?—I should, very much, but, judging from the trials made towards 
that end, in my opinion they could not now be successfully introduced. I should like 
to see some plan adopted for the purpose, but the schemes hitherto encouraged seem 
only to disturb the people. : 

6571. Can you then suggest any plans for the benefit of the people?—From my 
experience I should advise that Bee and loyal men, such as Matanzima, be allowed, to 
a certain extent, to administer their own laws, with a night of appeal to British resi- 
dents, or magistrates. I would not advise that the power of the chief be passed over, 
or that the British resident have power to try cases; he should simply have the case 
reported to him and give his advice. a 

6372. But might not cases of hardship and injustice occur under these circum- 
stances, the chief himself being the only administrator of justice P—Judging from my 
experience I should say not. 

6573. Are you aware of any arbitrary conduct on the part of a chief ?—Mantan- 
zima is the only chief among whose poople I have lived, and I should say no from my 
experience. : 

6574. Mr. Rolland.}] Would such a native chief as you have mentioned foster 
civilization ?—Yes, to a great extent. For instance, he sends his children to the mission 
school here, which is under the care of the Revd. Johannes Mohanga, of the Wesleyan 
church. | 

6575. Do you hold any land here ?—I have no land allotted to me, but I have an 
enclosed garden, which enclosure was sanctioned by the chief. I have always been 
allowed to graze any number of cattle I may have had, and as many as two hundred 
head have been herded by me without the slightest complaint bemg made. 

6576. Does the chief still grant permission to people who apply for grants to take 
up land ?—I now refer applicants to the magistrate. 


6577. Supposing the country was annexed and placed under British Government, 
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what system of disposing of the land would you recommend ?—I think that if it is 
attempted to cut the land up into small lots, erven and that sort of thing, there will be 
no ond of dissatisfaction which might result in rebellion. 

6578. But if each person got the land he now has under cultivation ?—If that were 

ible, and each person got his land and grazing ground it would be well, but to cut 
it up and divide it would cause grave dissatisfaction; they are not prepared, as yet, for 
any alteration in their system of land tenure. 

6579. Then you cannot advise the issue of a grant to the people of any portion of 
Tembu territory ?---No, it is a thing they would not understand. 

6580. Do you pay any licence ?---Yes, one to the Government of £10, and another 
to the chief of £5. 

6581. Are there any trading regulations in force in this locality P---I am not aware 
of any Government regulations. About two years ago we received some circulars from 
the Chief Magistrate, and in these, to our surprise, it was notified that book debts in- 
curred by natives would not be feoeerable, “This I, in common with others, consider a 
hardship, for the effect was simply this, a native wanting credit, finding he could not 
obtain it in this locality, went off to the colony, where, of course, debts are recoverable, 
obtained credit, and by this means considerable injury is inflicted on traders here. 

6582. What is your opinion of the law of collective responsibility, commonly 
known as the Spoor law ?—I think it is a good law. 

6583. Why do you think it a law P—I consider it a good law because a man 
not so prone to theft as another, will watch those who are likely to steal, and report 
anything like a theft coming to his notice, or perhaps be the means of preventing theft 
in order to save others. 

6584. But don’t you think if may possibly so operate as to punish the innocent 
with the guilty ?—I would not deny that such cases have happened. 

6585. Supposing such a law were to be applied to Tembuland, do you think white 
people should be subjected to it as well as natives P—No, because in the Spoor law, as it 

ormerly existed, white people were specially exempted. Subsequently, however, a 
circular was issued by Major Elliot, subjecting Europeans to the law; and the traders 
have made a joint remonstrance against the terms of the circular, which are considered 
to bear hardly upon us. 
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Rev. H. B. Warner, Wesleyan Missionary, Tsomo Mission, examined. 


6586. Sir J. D. Barry.] I believe you are & missionary, Mr. Warner ?—Yes, I 
am a Wesleyan missionary holding a church of the Tsomo cirouit in ir tage and it 
includes between twelve and fifteen stations, and there are about fifty preaching 
members. The communicants number about 689 in full membership; and there are at 
the present time some 300 on trial, all Fingoes. About three to four thousand attend 
the church, including women and children. About a thousand of the people are 
baptized, not counting children. 

6587. How long have you been here P—About six months. 

6588. Have you any native missionaries P—Yes; four, who aid me in my mission 
work. Before I came here I was a missionary at Wodehouse Forest, in Emigrant 
Tembuland, where the chief Matanzima was at the head of the people, amongst whom 
I ministered. 

6589. You obtained a knowledge of both Tembus and Fingoes then ?—Yes. 

6590. Taking into consideration the habits and customs of the people, what laws 
do you think it would be proper to administer here in the Dependencies of Fingoland 
and Tembuland ?—Without the colony, I think they should be ruled by their chiefs. 

6591. Are there recognized chiefs in Fingoland ?—Yes, they were recognized some 
time ogo as headmen, and so forth. 


92. Would you recommend governing them through their chiefs P—In Fingo- 
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land in time past they were looked up to as chiefs, but now they are considered head- Rev. H. B. Warner. 
men, and they are all appointed by Government. Here Ido not recommend governing 4, 25 1681 
through the chiefs, but in Tembuland I do. — 
6593. What chiefs are there P—Matanzima and Darala. 
6594. Would you recommend administering laws through Darala P—Amongst his 
own people. 
6595. How many people has he P—I cannot say exactly. 
rere Then you are in favour of applying their own laws and customs P—Not 
entirely. 
6597. But if you employ these chiefs as administrators of justice, how can you 
ea it P—They would have to give up some; for instance, there is the law of witch- 


6598. Would you interfere with their marriage customs, or the administration of 
law according to their own custom P—I would not interfere with it where you have to 
rule through the chiefs, except with the Christian people. 

6599. Then beyond the colony, I suppose, you would tolerate polygamy P—Yes. 

6600. And ukulobola ?—You cannot interfere with it amongst the ‘heathen: 

6601. Circumcision —In some respects I think they would give up certain cere- 
monies, but not the rite itself; even the Christian portion adhere to it. 

6602. What do you consider ukulobola to be?—I consider it to be the root of 
heathenism. It is a species of slavery, whereby women become slaves in the tribe. 

6603. When a son marries, does his father contribute anything towards the thkazi ? 
--- Very often the whole. 

6604. A good father would be expected to pay the whole ?---I think so. 

6605. When a daughter marries, the father takes the ikazi?---Not for all the 
daughters: they are divided; he retains the kasi of certain of his daughters, the elder 
brother has the ikasi of certain of his sisters, and so on down to the youngest brother. 
The father and male portion of the family get the kasi for the daughters. 

6606. Does the receipt of the thasi create any obligation on the part of any of the 
ae aa of it in case the woman is ill-treated or a P---No obligation. She 
would go to her father’s kraal for protection in either case. If her father was dead, 
then to her brother, who would receive her on account of relationship, irrespective of 
any dowry he might have received. 

6607. We have heard several witnesses say that everyone receiving a portion of 
the isazi is bound to receive the woman. Is that the case ?---I doubt if they are bound 
to do so, but a relative would always receive the woman. 

6608. Do you consider that ukulobola kes of the nature of a sale P---I do. 

6609. How is it that a father, when he marries his son, gives thas in order to 
enable him to get a wife ?---The girl is brought into the father’s house, where she acts 
as a slave for a time, until a house is built for her. She works for the family into 
which she has married. 

6610. Until the son marries he also has to work for the family ?--- Yes, until he is 
circumcised ; but as soon as he is circumcised he is on his own responsibility, and only 
works as he thinks proper. 

6611. Do they circumcise at the time they are married P—No, before that. 

6612. Is he not obliged to marry directly after circumcision P—No, he may remain 
years unmarried. 

6613. Can he m without his father’s consent P—As a rule the father has to 
select the first wife for his son. He has no choice generally speaking, although there 
are exceptions. 

6614. Why does the father pay tkazi if he receives no services from the son P— 
Simply because his son could not get a wife without it. 

6615. If the cattle of the ikasi remains intact, and is not converted into money, 1s 
there any claim upon it if the woman is ill-treated P—If the woman leaves her husband 
he comes forward and claims the cattle, even if they are converted into money; and 

this is the only occasion on which he can claim them. 

6616. Mr. Stanford.] Where a man marries a woman, and she dies childless 
shortly afterwards, does not the husband reclaim the cattle P— Yes. 

6617. And in a case where the husband marries a girl, and he dies shortly after- 
wards, do not the relatives of the deceased claim the cattle ?—They do. 

6618. Mr. Rolland.| When ikazi has been paid, and both father and mother die, 
cannot the children of that woman, for whom tkasi was paid, go to their grandfather 
and claim ghar of the thasi ?—The children cannot claim. at Senelece however, 
remain with their grandfather, and when they are of age they usually receive presents. 

6619. Sir J. D. Barry.) Is not the tkazi paid as compensation for the loss of the 
daughter’s services P—No. a 

YY 
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6620. What is it P—It is simply the selling of a daughter. 

6621. Can a husband kill his wife according to native law P—No, unless she is 
pronounced to be a witch. 

6622. Is witchcraft abandoned P—No. 

(6623. What power has a husband over his wife except of her services and person? 
—I do not think he has any other power. 

6624. Then if he does buy, that is all he obtains; her services and her person ?--- 


Yes. 

6625. In regard to polygamy, do you think it would be a good thing to register 
all wives in ihe ‘Dependenace that is to say, Fingoland, Tembuland, and Emigrant 
Tembuland ?---No, unless colonial law is applied. 

6626. Well, would you apply colonial law here ?---I think in regard to the Fingoes, 
as a people, they have long been broken up, and are without chiefs and law; conse- 
quently, I think colonial law should be introduced, and then I would register wives. 

6627. sue Hel P---One. ting — 

6628. Wo ou register existing marriages ?---No. 

6629. If you cA istered only one wife in in land, do you think there would be 
any registration at all P---It would depend upon the conditions. 

6630. Under what conditions do you consider the registration of one wife would be 
secured P---The condition of getting titles to their land. 

6631. Do you think that in Fingoland they are anxious to have titles to their 
land P--- Yes, I think so. 

6632, You mean individual titles to pieces of land on quitrent ?---Yes. 

6633. You think the desire for land is so strong that if you made a condition that 
no person having more than one wife shall be entitled to land, they would nevertheless 
register, and only one wife ?--- Yes, if those who registered only one wife would get titles. 
However, this is not to say that they will give up their other wives without being 
converted. 

6634. Mr. Stanford.| Do you think the people would register at all, notwithstand- 
ing the title to their land, if they knew that they would lose the plurality of wives ?--- 
No, they would not register. 

6635. Would you allow the chiefs in Tembuland to entertain cases amongst their 
own. people ?--- Yes. 

6636. Do you consider it would be well to give a right of appeal from their decision 
to the magistrate ?---I do. 

6637. In your opinion would it be a good thing to have the native laws and their 
customs codified for the guidance of magistrates P---Yes, I think it would be a good 


thing. 
75638. Do you think that such code should exclude all Kafir law that is harsh, 
unjust, and cruel ?--- Yes. 

6639. Are you of opinion that it would be suited to their present wants P--- Yes. 

6640. I believe you were for some time in the Government service before you 
entered the Wesleyan ministry ?---I was; I was in charge of the Idutywa. 

6641. Do you think the sale of spirituous liquors to the natives should be 
restricted ?--- Yes, because its sale does most of the harm which exists. It is one of the 
greatest evils which could be introduced among the Kafir races. 

6642. Do you think the natives would like to have such provisions made as would 
protect them, and save themselves P---I believe they would. 

6643. Would you prohibit the sale in the colony as well as out of it P---I would. 

6644. Do you consider that the conducting of native cases in the magistrates’ 
courts in the Dependencies, by agents, a good thing for the people P---No, a bad thing ; 
the natives, in the first place, cannot understand it, and secondly, it does not give the 
opposite side a fair chance of defending his own case. 

6645. Do you think that, as a rule, native chiefs deal fairly with the cases brought 
before them amongst their own people ?---As a rule I think they do; but there are, of 
course, exceptions. 

6646. Do you recommend that magistrates should be assisted in the trial of cases 
by intelligent natives, in the same way as a chief uses his councillors?---If they are care- 
fully selected men I should recommend it. 

6647. How would you have these men selected ?---I think the people themselves 
should have a voice in the matter. 

6648. In what way would you give the people a voice in the selection of these 
men ?---'They should select the advisers. If good men were selected by the magistrate 
it would be well, but my experience leads me to conclude that the reverse is the case, 
and magistrates do not select able men. 

6649. Then would you recommend the appointment of a qualified person, who, 
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she experience, would be competent to make a judicious selection of natives ?---I Rev. H. B. Warner. 
"would. — 

6650. Would you give these people the right to advise a magistrate only, or have NE a 
‘their opinion overrule the verdict of the magistrate ?---I think, if the proper men were 

‘selected, that their advice should carry weight with the magistrate, although their 

opinion should not overrule his decision. 

6651. Do you consider that murder cases should be tried by a magistrate P--- Yes. 

6652. Would you have a magistrate sit alone in a case of murder, or would you 
‘advise having a bench of magistrates ?---In cases where the penalty is death I should 
zecommend that they be dealt with by a court presided over by a judge. 

6653. Would you have a judge specially appointed for the Dependencies, or do 
you think that a circuit court would suffice ?---I a circuit court from the colony 
would answer all purposes. 

6654. Do you recommend that in murder cases amongst natives the capital 
sentence be carried out, or would you punish according to native custom, by fine or con- 
fiscation of property?---Where colonial law is not in force, then I should recommend that 
Kafir law be followed, but where colonial law exists I should say that a murderer should 
be hanged. | 

6655. Where cases of this nature are tried, and the punishment is followed up 
according to the Kafir law, would you recommend that the man be tried by a bench of 
magistrates in preference to a circuit court ?---Yes, or even by one magistrate assisted 
by properly selected advisers. 

6656. If a native code should be framed for the government of these Dependencies, 
would you place Europeans living here under that code ?---No. 

6657. By what law would you govern Europeans ?---By the law of the colony. 

6658. Would it not be difficult to work two systems of law in the same Dependen- 
cies P---[ think not amongst two people differing as do the European and native. 

6659. How would you act in cases between Europeans and natives P---Such cases 
should be tried by such a modified colonial law, as would do justice to the natives as well. 

6660, Mr. Ayiff.| When you say you think colonial law should be applied in the 
Dependencies, do you mean the whole colonial law, or do you mean a modernized 
system of colonial law, adapted to the peculiar condition of the country and people P---I 
mean, of course, 8 modernized system. 

6661. I suppose you have had a good many opportunities of considering and study- 
ing native law ?---I have. 

6662. Under native laws, were not the Kafirs in their aboriginal state well- 
‘governed by their chiefs?---Yes, very well governed indeed. 

6663. Was not nearly every offence which we now regard as a crime also regarded 
by their laws as a crime f—It was. 

6664. And was not nearly every such crime visited, on detection, by a penalty P--- 
Yes. 

6665. As a rule life and property were safe, I suppose, amongst these people in 
their aboriginal state ?--- Yes. 

6666. So that, to some extent, I presume, you would tell us that even Kafir law 
has got some good qualities ?---It has, and some bad. 

6667. With judicious upright magistrates, I suppose you would not be without 
hope that in these Dependencies there could be good government and justice adminis- 
tered upon a system of law based on Kafir law ?--- Yes, I believe it might be done. 

6668. Do you condemn the practice of ukulobola because you consider it is founded 
on a barbarous custom ?--- Yes. 

6669. Now, taking into consideration the condition of the natives, and their strong 
attachment to their old traditions and customs, would you recommend the Government 
to attempt strong measures to repress and oa down ukulobola ?---No; but in the colony 
I should say that the Government would be only doing a duty in endeavouring, as 
much as possible, to put it down, though I cannot recommend the use of coercive 
Measures. 

6670. Several persons have told us that, in their opinion, cases of disputes arising 
from ukulobola should not be entertained by our courts in the colony, do you hold wita 
that view ?---I do, most certainly. | 

6671. Take this case, which has often been mentioned in the proceedings of this 
Commission: supposing a man bought his wife, paid for her by cattle, and after she had 
lived a short time with him, she absconded to her father, refusing to return to her hus- 
band, by which her father remains in possession of both cattle and daughter. Do you 
think the husband would be suffering an injustice ?---I do not see that he would be 
suffering an injustice if a law was passed declaring ukulobola to be illegal. I think one 
of the greatest hindrances to our work arises from the magistrates entertaining cases 
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arising out of ukulobola. A woman is converted, say; she knows she has no right to 
live with a polygamist and goes home to her parents, who are, perhaps heathens, and 
would probably force her back again on the husband; but if not, and they will not 
give up their daughter, the man goes to the magistrate, who takes up the case, and who 
orders the woman back, or the cattle to be given up, and in this way women who are 
trying to become Christians, are compelled to live in sin, being forced upon the man 
against their will. 7 

6672. Mr. Rolland.| Do you consider that the good government of the natives in 
the Dependencies depends upon the men who ocoupy the positions of magistrates P— 
Most decidedly. 

6673. What would be the general character and qualifications that you would 
recommend for such positions P—I think a man ought to be a good, straightforward 
moral man in whom the natives can place entire confidence, whose words are the words 
of truth and are unchangeable, and that he should have, to a great extent, a knowledge 
of the native character in general. 

6674. Do you think that it is necessary that he should have a knowledge of the 
language P—Yes, most certainly. . 

6675. Do you consider that before a magistrate is appointed, that it should be 
mado a condition that he shall have resided in some native territory for a certain 
number of years, and have to go through a certain training in the work, necessary in 
native magistracies P—He could not obtain the necessary qualifications of the native 
character without having previously resided among natives. 

6676. Sir J. D. Barry.] Under what tenure do the Fingoes here hold their land ? 
—Merely by occupation. 

6677. Is there not an eager desire to have individual tenure P—Yes. 

6678. Do you think it would be a good thing to satisfy that desire?—That de- 
pends mostly upon circumstances and the quantity of land granted. 

6679. And under what circumstances do you think that desire ought to be en- 
couraged ?—I think those who wish to have small farms should be enco 

6680. What sized farms would you suggest P—Not very large, about a thousand 
or fifteen hundred acres. 

6681. Do you think so much as fifteen hundred acres should be given P—That, of 
course, would only be for the more advanced. 

6682. Would not giving out such extensive lots interfere with people alread 
located ?—Yes, and where natives are already located, I do not think it would be ai 
visable to disturb them. | 

6683. Would you advise congregating any of them in villages ?—I hardly think 
they are suitable to the natives. 

6684. But is not their whole system one of villagesP—No, it is rather one of family 
connections, and even then, when they find there are too many in one place, they te. 

6685. For purposes of civilization, and advancing them in some system of local 
self-government, would it not be better to have them in villages?—I don’t think it 
would be advisable. They are quite bad enough as they are, and if collected into vil- 
lages, the filthy state in which they live, would create disease and be bad from a moral 
as well as a sanitary point of view. 

6686. Have not the missionaries everywhere a tendency tc congregate natives P— 
Yes, and it has great evils. 

6687. Are you trying to rectify them P—Yes. 

. 6688. Does it not interfere with the working of schools?—I think not. I have 
about 150 children here, some come from two or three miles distance. 

6689. There is no village here P—No. 

6690. In no case would you have one ?---I do not think they are advisable with 
natives. They are now scattered about the country in families. 

6691. Would you move any family from where it is located ?---Not unless there 
were special circumstances which necessitated it. 

6692. Supposing we were to give to each family a farm, do you think there would 
be sufficient land ?---I cannot say exactly, and I would not recommend it for every in- 
dividual, but only for the more advanced. 

6693. If you gave farms only to a certain number the quantity of land left vacant 
would be limited for the others, and how could they be located unless they are in 
villages P---Well, it might be managed as was done at the Buntingville mission station 
where I was for some time. We could never keep the place free from disease and 
there was a great deal of immorality going on. laid out the huts in a row under a 
certain hill-side. About 100 or 200 yards distant another line, and so on, leaving all 
tke rest of the country intervening vacant for their stock or gardens. I think if they 
were located in that way, the advantages would be greater. 
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6694. Do you think you could do that here, with the Fingoes P--- Yes. 

6695. Under what conditions would you give them these lands, would you give 
them quitrent titles or no titles at all, and would you survey the land ?---[ think they 
themselves would appreciate the land being surveyed and having titles given to them. 
They would look upon it as their own, whereas they now regard it as land held on 
sufferance and from which they can at any moment be turned off. 

6696. At what amount would you fix the rent ?---I think about the same as is now 
paid in hut-tax, ten shillings, and I think they should have right to commonage. 

6697. Would you allow them to sell these farms ?---No, | would not allow them 
to sell. 

6698. Do you think there would be more than enough land to divide ?---I think 
there wou ld be sufficient for those people more advanced in civilization. 

6699. If the population increased, what would you do then ?---I should give them 
another position. 

6700. Would not the necessary consequence be the formation of these villages you 
depreciate P---No, I do not think so. 

6701. Is this an agricultural country P--- Yes. 

6702. As population increases, don’t you think there would be ample opportunity 
to follow agricultural pursuits P---I do not think the natives would become agriculturists, 
they eas have their cattle. 

6703. Do you approve of having the country marked off in certuin areas leaving 
the people undisturbed where they already occupy, and when the majority in that area 
ask for individual tenure, of getting that section divided amongst the occupants, either 
by giving them rights to garden lots or dividing the whole farm between them in an 
equitable manner ?---I think if the people are to have titles they should be given them 
at once, and if a right of commonage it should also be given them. In regard to the 
Fingoes I think you might rants the whole country and give it out in allotments. 
They would themselves like it. They would uot mind leaving the ground they now 
occupy, providing they obtained title to land elsewhere, and I believe they would ask 
for it if they thought their request would be granted. 

6704. Tin Emigrant Tombuland is not the country very thickly populated by 
agriculturists, and a great many people use the same valley for agricultural purposes? 
--- Yes. 

6705. Would it be fair to allot such valleys to any one man, say, considering the 
nature of the present occupation ?---[ don’t think that with the Tembus it would have a 
good effect. Thoy would object. 

6706. What do you think would be the proper course to adopt there ?---I think if 
title to certain land was given to a chief for himself and his people, and they occupy it 
knowing and feeling it is theirs by right, I think it would have the desired effect, 
especially with those chiefs who have not rebelled, as that was the condition under 
which land was given them. The land was theirs as long as they did not rebel against 
Government. 

6707. Would you encourage small farms ?--- Yes, the chiefs themselves do so, and 
have given out a great many, particularly in Emigrant Tembuland. 

6708. How many should you think ?---Betwsen thirty and forty. 

6709. Of what extent ?- ane as large as two thousand morgen. 

6710. Do you think that just to others ?---Yes, because it was unoccupied land at 
the time. 

6711. And did these people occupy it in such a way as to justify the application 
of the term “ beneficial occupation ?’’---Yes. Many built square houses and cultivated 
the land very well, and at Southeyville, Matanzima gave out a great many farms. 

6712. Did he disturb the occupants of the land there ?---No, if there happened to 
be a kraal he said, the people were not to be disturbed, but were to remain there until 
they moved of their own accord. 

6713. Have they done so ?---Some have and ocoupied other parts. 

6714. Is there any desire to obtain individual tenure in Emigrant Tembuland ?--- 
Not with the people generally, but the more advanced and civilized amongst them wish 
for it. 

6715. What extent of land would you give to such as desire to possess individual 
title P---That depends upon what would be carried out, whether common title or an 
individual title. I think those who had ground given them by the chief, with the 
knowledge and consent of the magistrate at the time, should be allowed the same 
according to the boundaries pointed out by the chief, and in regard to individual 
tenure, T do not think any farm would be worth much under fifteen hundred or 
two thousand acres. 


6716. Mr, Stanford.|] Do you consider that if the Fingoes had farms given them, 
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of say, one hundred morgen each, without grazing rights, that they would be satisfied? 
---No, they would not be satisfied without runs for their cattle. 

6717. If a title to the locations held by Matanzima and Darala was given, would 
you recommend that the farms already granted by those chiefs within their locations 
should be maintained ?--- Yes. 

6718. Would you recommend that the rest of the people should be allowed to live 
in their own tribal way, until they, of their own accord, have asked for a change of 
tenure P--- Yes. 

6719. Do you think that individual tenure should be forced upon any people}. 
No, not forced. 

6720. Do you consider the principle of individual tenure a good one ?--- Where the 
people themselves wish it, I do, ba not otherwise. 

6721. Should magistrates encourage it P---Yes, but not where there is one general 
title. 

6722, Would you recommend that in Tembuland Proper titles to locations be 
granted P--- Yes, that I recommend. | 

6723. Do you think it would tend to secure a better feeling among the people 


generally ?—Yes, I think it is one of the principal causes why Kama’s tribe have been — 


satisfied through so many years. 

6724. Do you consider that it would be desirable to introduce European emigrants 
into Tembuland Proper or Emigrant Tembuland ?—I do not think it would be at all 
desirable, as I do not think they would work and pull together with the natives; dis- 
putes would arise between them, and endless disturbances would ensue. 

6725. Would you recommend that native farmers should be placed there or not ?— 
I should suggest that a judicious selection of natives be made from those who have 
advanced in civilization ; these might safely have farms given them in those parts. 

6726. Would you make any selection of these advanced men from among the 
people ocoupying Tembuland ?—I think it would be best, because the other tribes might 
not agree. 

7" 27. Do you think it would prevent anything like a feeling arising among the 
Tembu nation that they have been deprived of their land P—Yes. 

6728. What size would you make these farms ?—I think a farm of fifteen hundred 
to two thousand acres. 

6729. Have you had opportunities of judging of the progress made by the native 
farmers in Emigrant Tembuland ?—Yes, and I think they have advanced very much. 
Those in the colony have become men of standing, and are rich, many having tenants on 
their farms. Their example is most valuable, and is an incentive to their countrymen 
to cultivate the land. e half system is often followed, and it has been the same in 
Emigrant Tembuland, but without success. 

6730. Would you recommend that the native farmer system be followed on the 
lands now vacant ’—Yes, I think it 8 good system. 


Tsomo Mission, 29th October, 1881. 


J. Nosiz, Esq., Secretary Native Laws Commission, 
King William’s Town. 

Srr,—Having been requested by you to state in writing, what I know concerning the 
farms given to the Rev. Johanus Mahonga and Rev. William Sigenu, I would respect- 
fully beg to state, that the farm known as Seplan, was givon at the request of Petrus 
Mahonga, to his son Johanus Mahonga, by the late Emigrant Chief Stockwe. And the 
farm known as Mbewula was also given at the request of Sam Sigenu, to his son William 
Sigenu, by the Emigrant Chief Gecelo; both with the sanction and approval of the then 
Tombu Agent, EK. J. Warner. The Emigrant Tembu chiefs, in giving these farms to their 
Christian people, did it with the view of encouraging their people in civilization and 
Christianity. (For the Chiofs did not then indiscriminately give farms to their people.) 
Hence they were requested by their chiefs, and the then Tembu Agent, E. J. Warner, to 
make improvements on the said farms. But owing to Johanus Mahonga and William 
Sigenu ontering the native ministry soon after the said farms were granted to them, they 
were unable to make the required improvoments. Cunsequently they requested their 
parents, Petrus Mahonga and Sam Sigenu to attend to their farms; from this fact arises 
the erroneous idea that the said farms belong to Mahonga, sen., and Sigenu, sen. With 
reference to its being said that the tenant of Johanus Mahonga’s farm, George Mbi, had 
turned rebel, that would not, I think, virtually injure Johanus Mahonga’s claim to the said farm. 
Still I am thankful that I am in a position to contradict even such a charge against George 
Mbi. On the outbreak of the Tembus I had occasion to take my family into Queen's 
Town for safety. A few days after I met Mankai Renge, who told me that George Mbi 


MINUTES OF EVIDENCE, 376 


with others had lost everything in getting out. Soon after this, I met George Mbi himself, Rev. H. B. Warner. 
who corroborated Mankai’s statement, but added that through the advice I had given him — 

and others of Seplan, he had, previous to the outbreak, sent, on the quiet, afew sheep and Oct. 22, 1881. 
cows into the colony, thus he was thankful to say he had saved a little stock. George 

Mbi was the only one of the Seplan people who took my advice, consequently the only one 

who saved anything, besides Mankai Renge. I don’t pretend to judge of his feelings, what- 

ed they were, it is evident his better judgment overcame them, as in the case of many 

others. 

The Laws Commission will bear with me, when I wish to explain in writing, some of my 
answers to questions put ; having been suddenly called upon by the Commission, without 
previous notice. I would therefore refer to the questions, as to what men I thought most 
suited for magistrates over the natives. In my reply, I think I did not give so a, des- 
cription as is necessary to such an important question. I therefore beg to state, the men 
selected by Government as officials, over the native people, should be men of sound 
principles, temperate, unchangeable in all their words and actions; men of influence, in 
whom the natives can fully trust, not only as representatives of Government, but in whom 
they would have confidence, that they will be righted in transactions between themselves 
and Government. In addition to these qualifications it is of great importance that they 
should be men thoroughly acquainted with the native character, laws, customs, and 
language. Nothing has caused so much disaffection throughout Kafirland as the intro- 
duction of the eee language, and lawyers into Native Courts, that is, between Kafir 
and Kafir. This has been productive of most serious consequences. The native has no 
confidence in interpreters, especially of his own class. 

I believe I was not perfectly understood by the President of the Laws Commission, about 
individual titles to Fingoes in the Transkei. I would, therefore, try and explain myself 
as to what I meant. First, I would strongly recommend that the most advanced Fingoes in 
civilization, with improvements on their places, should have small farms. I first said from 
1,500 to 2,000 acres. But on second thought, I beg to alter those figures and say from 500 
to 1,000 acres. Secondly, in my reply to the Commission, I have already objected to villages, 
as these would never be productive of any beneficial results to natives. My idea then was 
to form the rest of the Fingoes into block tenants, say of 50 to 100 kraals, within convenient 
distances of each other, say of from 50 to 100 yards, on suitable sites. Such small farms 
and block tenants, all over Fingoland, I believe would then, with beneficial results, enable 
Government to give individual titles to Fingoes. In my evidence I have already stated 
that such measures should not be coercive on the people; but with judicious magistrates I 
would fear no opposition. For the Fingoes themselves have expressed in strong terms, 
that so long as Government withholds individual titles, and refuses to give small farms to 
the most advanced, it has no wish to raise them as a people into a useful, energetic, enter- 
prising community. Hence ne or with suspicion, that they are merely allowed to 
occupy on sufferance and are liable to be removed at any time. Such views cannot 
but be prejudicial to all communities. 

The President of the Laws Commission, on our way down to the Hotel, put the question 
to me, as to what I really thought was the cause of the disturbed state throughout Kafir- 
land.* I indifferently replied: It was the General Policy of Government. In thinking over 
it I feel this answer is not satisfactory to myself, nor can it be to the President of the Laws 
Commission. I would therefore beg to be allowed to explain myself as to the term, ‘‘ General 
Policy of Government.” 

In the first place, 1 include the injudicious way in which Government appoints magis- 
trates over the native tribes. This has been a very sore place with the native chiefs and 

people, for they think that Government purposely keeps out those that are friendly disposed 
towards them. | 

2nd. The injudicious way in which Government and its officials introduce any new 
measure, or law. The character of native chiefs and people has its peculiarities eerenne 

the introduction of any new measure, or law, which peculiarities if not studied wi 
eventually cause disaffection in the native mind, causing a want of confidence in the Gov- 
ernment and its officials, consequently a resistance. 

3rd. The injudicious way in which Government makes promises to the native chiefs 
and people, and then as injudiciously breaks those promises, without giving any explana- 
tion whatever as to the cause of so sudden a change in the Government Policy; but acts 
on the principle ‘‘ might is right.’’ Nothing is so injurious to the prosperity of a native 
policy as such changing. Care should be taken in introducing new measures, or laws, or 

mg rash promises, then there would be no necessity of undoing what has been done. 
Unstable as water, the Cape Government will never excel in Kafir Policy. 

4th. The injudicious way in which missionary influence has been ignored, putting 
wrong interpretations on their disinterested motives. ‘The missionaries were the first in the 
native field, not only preaching the word of God faithfully, but were great helpers to 

former Government acting as mouth-pieces and advisers between Government and chiefs, 
preventing much evil and misunderstanding. The native mind is very susceptible of 


_ * The President’s question to which answer is here given, was not a question in the name of the Com- 
mission, but ono contra de ta in course of private conversation; but as the Rev. H. B,. Warner's 
re pat upon public affairs, it has been resolved by the Commission to print it in its entirety.—Sec., 

ve Laws : 
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moral influence ; this will lead the native chiefs and people to submit, where no coercive 
measure would. 1 shall prove this by the following circumstance in connection with the 
disarming in Emigrant Tembuland. The measure was there most unceremoniously intro- 
duced; the chiefs and people became excited, they were told if they did not give up their 
arms of their own free will, forced measures would be used. The Resident Missionary 
there, at once saw war was imminent, and for the sake of the tribe, not that he supported or 
approved of the Disarming Act, at once used his influence with the Chief Matanzima. After 
a week’s consultation, that Chief at last promised to give up his guns, which he accordingly 
did on the day fixed. A few days after the disarming of the Chief Matanzima, the said 
missionary had occasion to go to the office of the Resident Magistrate at Cofinvaba, 
and while there a note was delivered to the Resident Magistrate, who after reading 
it, passed it on to the said missionary. In that note, the Resident Magistrate was warned of 
his proceeding with the disarming in the Locations of Stockwe and Gecelo, and was told 
war was imminent, and that preparations of a hostile nature were being made to intercept the 
Resident Magistrate. The missionary, on handing the note back, said he was not ca dati 
to hear of the intended resistance of those two chiefs, for had it not been for his influence 
even Matanzima would have refused. The Resident Magistrate then requested the mis- 
sionary to use his influence with Stockwe and Gecelo; which he consented to do. That 
influence was used to advantage at that time, and those two chiefs promised the missionary 
that they would give up their arms, which they accordingly did, though not to the same extent 
as the Chief Matanzima. That missionary holds a note from the Resident Magistrate in 
which his services and help are acknowledged. This missionary is one out of two or three 
whose influence with the natives, in a great measure, has not been injured by the LOE 
policy of missionary influence; while others have not been so fortunate, co uently di 
not succeed in getting the natives for their own sakes to submit to any Government 
measure, and thus they are unjustly blamed as the cause of these disturbances. Whereas 
the real cause is the undermining of missionary influences. A Government that will not 
work with missionary influence, and consult with the missionaries, with the view of acting 
eh to the opinion given as to the receptibility, or not, of a Government measure by 
the chief and people, must necessarily be attended with most disastrous results. 

5th. The want of one code of laws, English or Kafir; and the want of judicious selec- 
tion of natives by the Resident Magistrate as advisers,—men of note and influence in the 
tribe, in whom the people would have confidence that they would not wrongfully advise the 
Magistrates, or give wrong versions of Kafir law, or of cases. 

6th. The injudicious way in which Government receives native tribes under its pro- 
tection, from which, as yet, no beneficial results have been derived, both by Government 
and natives; as in the case of the Basutos, Umhlonhlo, Tembus and others; and also 
injudiciously proclaiming the territories of such native tribes, as Colonies without their 
consent; also taking under British protection certain clans within the country of indepen- 
dent chiefs, and allowing them to claim and retain that portion of the chiefs’ country, 
which they have occupied on sufferance, has been and will be attended with most fatal 
consequences. This is the cause of the present disturbed state of Pondoland, and if not 
soon rectified will, ere long, cause war with the Pondos, which will not be such an easy 
matter as some think. . 

7th. The policy of no chiefs, with coercive measures, setting the chiefs at naught and 
insulting them by making them stand up in courts, &., is one of the causes that un- 
settled the colony for many years. othing is so degrading to a Kafir chief as to be 
made to stand up in court before his people. The doing away with chieftainship, if it must 
be done, must be a work of generations, by a moral influence over the people, and by a 
gradual process of getting the chiefs themselves to give up certain rights of chieftainship, 
which with judicious magistrates, as recommended, would not be impossible to achieve. 

Lastly, the Disarming Act. This has caused the war with the Basutos. This has un- 
“abd eee of our allies the Fingoes; and what evil may yet arise from this Act it is 

to judge. 

These are the characteristical points, which I include in the terms ‘‘ General Govern- 
ment Policy,” and which I hesitate not to say, have unsettled the native tribes, and are 
not only blameable to the Sprigg Ministry, but are also blameable to the Molteno Ministry, 
with the exception of the Disarming Act. Hence the wars, which had commenced with the 
Molteno Ministry, will continue with every Ministry until the end of the chapter; unless 
we have a Ministry that will alter in the general policy of the Native questions. 

I believe in my evidence I stated witchcraft was not punishable by Kafir law, I wish 
to retract and say it is punishable, when not sanctioned by the chief. 

Should there be any other questions not clear, I should be thankful if you would send 
me the question and previous answers, in order that I may rectify it. I had not much time 
for consideration. 

I have the honour to be, 
Sir, 
Your most obedient Servant, 
H. B. WARNER. 
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PRESENT : 
. Sir J. D. Barry. 
J. Ayurr, Esq., MLA. | ‘W. E. Stanrorp, Esq. 
ee EK. 8, Rotuanp, Esq. | 


, Wilkam Gordon Cumming, ‘Esq., examined, . 
6781. Sir'J. D. Barry.] You are Resident Magistrate of the district of Xalanga P 


am. 

6732. How long have you been so P—Three years. 

6738. Of what people do the inhabitants of your district consist P—Of Tembus and 
.Fingoes. A change has recently taken place in my district. Nearly all my people 
joined in the rebellion of October last, and few have, comparatively speaking, returned, 
I should say that out of two thousand men who went into the rebellion only about five 
hundred have returned to me. a. 

6734, And have-the others taken their families 7—Yes, the women have also gone, 

A. number of those who did return have gone to the colony to seek employment, so 
that at, the present time, I have only about three hundred inhabitants, mostly rebel 


es. 

_. ° 6785. Do you expect that those who have gone will return ?—No, I don’t think so; 
most of them are located in the Southeyville district, and a number have been scattered 
among other Tembu tribes. 

6736. How many loyals have you P—I cannot say exactly, but I think about a 
hundred families altogether. : 

6737. Besides these are there any otlier residents in the district ?—A few Euro- 
pean traders. 

6738. What rights to land have they P—No better right than that of occupation. 

6739. Are there any European farmers in the district P—Not at present, some of 
these traders I have just mentioned have farms which they represent have been 
given them by the chiefs. 

6740. How many of these chiefs were there before the rebellion P—T wo principal 
and five petty chiefs. | : 

6741 The hundred loyal families, did they belong to Darala P—Some did. Before 
the rebellion there were on Kosana’s location about two thousand, but since then he has 
only about five hundred le, including women and children. : 

6742. Before the behellinn how many men had Gecelo under him ?—About fifteen 
hundred men. 

6743. What laws do you administer P—Chiefly Kafir law. : 

6744. Have you a knowledge of the language P—Yes, I understand the language 
very well, although I do not speak it thoroughly. | 

6745. Had you acquired any knowledge of their law P—Yes, previous to my ap- 
pointment I was clerk at Engoobo for two years, and have acted as magistrate and 
administered Kafir law. I was acquainted with Kafir customs by experience gained in 
the colony, amongst no ‘particular tribe, but o mixed people such as Fingoes, 

6746. In administering law here do you follow native laws and customs ?—Yes. 

6747. Did you take evidence regarding the native customs in dealing with cases P 
—I did, but I acted to a great extent on my knowledge, and had two or three men to 
assist me with their opinion. : 

6748. These men you had to assist you, did you invite them to become assessors P 
---No, rand were simply men who. came voluntarily, and I took their opinion on the case, 
although I was under no necessity to do so, and I found that plan useful. : 

6749. Was that carrying out, to some extent, their own system of trial ?---It was. 

6750. Were the laws amongst the Tembus the same as Kafir laws ?---They prac- 
tised certain customs, and these were the same as to ukulobola, marriage, polygamy, the 
rite of circumcision, and intonjanc, as practised in the colony. | 

6751. Was your court a court in the first instance in every case, or did the chiefs 
have jurisdiction ?---Each chief had the right to decide cases between his own people, 
even blood cases. The people in my district were under a different system to tem - 
land Proper. When they came over here they were offered their independence, and 
were told that they would have the right to go to the chiefs who would have power to 
decide cases both criminal and civil, in which their own people were concerned. 

6752. Did Gecelo decide cases of murder and assault ?----Yes, but he referred his 
decisions to me, , | 
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6753. It was according to some agreement then with the Government that the 
chiefs held that power ?—I believe it was made at the time they were asked to come to 
the country, and when they were offered their independence in 1865. 

6754. Did Mr. Probart’s mission not deal with these natives in any way ’—No, they 
were then under a separate government. 

6755. Was there any resident there?—-Mr. Levey was magistrate there before I 
was, but before him Mr. Warner was agent. _ 

6756. Since you have been there I suppose you have had many criminal appeal 
cases, murder for instance?—Many decisions have been referred to me, and before I 
went there a charge of murder had been dealt with. I believe it was agreed upon by 
Mr. Ayliff that all such charges should go direct to the chief. | 

6757. In dealing with criminal] cases in which there was an appeal, did you often 
have occasion to alter the decision?—Sometimes ; they were generally assault cases, and 
I found that the chief had punished men who were innocent. 7 

6758. Did he err on the side of severity, or in letting D ia off?—I think gene- 
rally on the side of severity, because he got the fines even if the cases were brought to 
me for appeal. : 

6759. What were the benefits of leaving the power of decision with the chief ?—I 
don’t think there was any benefit, except ss a to the chief himself. 

6760. Was there any advantage which it had over the administration of criminal 
justice by you or any Kuropean officer ?—No, I think it would have been best for me 
to have administered criminal law, because the chief was too much of an interested 
PT 61. In dealing with criminal cases yourself, appeal or otherwise, what punish- 
ment do you impose, and what law do you follow?—No particular law. I am guided by 
the merits of the case, and, assuming that a charge is proved, I act upon native law. 

6762. Do you think that a fair way of administering justice?—Yes, for natives 
it is. : 

6763. Now, acting upon the principle that a man is assumed to be guilty until he 
is proved innocent, and the further principle that the chief gets the benefit of any fine 
inflicted, what is there, either of justice or morality in such a system, that you can com- 
mends such a law ?—Before I answer that question I wish to point out that it is one of 
the first principles of Kafir law, that a man 1s assumed to be guilty until he proves him- 
self innocent, and that I think the principle is suited very well to the Kafir nature. Nor, 
can the principle be unjust, seeing that no man would be convicted without some 
evidence. 

6764. Will you explain your meaning by illustrating what used to take place at a 
trial by a chief ?—Supposing a man had assaulted another, the injured party would at 
once go to the chief and report the assault, The chief would send a summons to the man 
who had committed the offence, and the case would be heard. The person who was 
assaulted would give his story, to which the other man would have the liberty to 
reply. : 

6765. Then a man is not presumed to be guilty until innocence is proved P—There 
would be some evidence against a man before he is treated as guilty, and afterwards, if 
he does not exculpate himself he would be found guilty. 

; 6766. Did you act upon that principle in trying Kafir cases P—I did not go quite 
so far. | 

6767. What plan did you go upon. Did you examine on oath?—No, I first 
heard the complainant, and then the defendant made the statement. After that I heard 
the witnesses for the complainant, if any, and following them the witnesses, if any, of the 
defendant ; but none of these witnesses were on oath, however serious the case. 
might add that, lately, the witnesses in murder cases tried before the chief magistrate, 
have been sworn. 3 
“ es ere it is only in ated oar in which witnesses are sworn P—I think it 

epends upon the magistrate. I do not think the people are more likely to speak the 
truth with an oath isa without it. sata . 

6769. By their own customs, is there any punishment for a man who does not 
speak the truth P—Yes, sometimes the chief would punish a man. | | 

6770. Had you any means of punishing them ?—Yes, we got a circular instructing 
us to punish those who told lies. | 

6771. Did that circular not require you to take evidence on oath, or take a man's 
statement, cautioning him that if he told an untruth he would be punished ?—I cannot 
exactly say, but I generally warned men to speak the truth. 

6772. What sort of punishment did you impose ?—Fines, generally in cattle, but 
occasionally in money. 

_ 6773, Was there any difficulty in imposing fines in money P—Well, yes, there was 
a difficulty on account of its scarcity. 
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6774. Had they no means of selling their stock and getting money that way ?— 
Perhaps 60, but it would have caused a great deal of trouble, and I do not think it 
would have answered. 

6775. Would the same difficulty exist now P—Yes. 

6776. What did you do with the cattle P—In theft cases, the man from whom the 
stock was stolen received compensation, sometimes even beyond the value of the stolen 
animals. According to Kafir law, it is a civil case, and in acting as I did, I followed 
the Kafir custom, for according to their law, eethrge 4 is handed over to him except- 
ing the fee, which generally amounted to one head of cattle, and this, of course, I 
retained. | | 

6777. What was the usual number of cattle in case of a fine P—It varied; in a case 
of sheep stealing the fine was generally two head of cattle, one of which would go to the 
court, and the other to the loser of the property. 

6778. Does not the fact that so large a proportion of the fine goes to the complain- 
ant render the possibility great, that many false charges may be brought against Kafirs? 
—It may, but I don’t know any. There was always sufficient grounds of suspicion to 


n. 

6779. But how about those instances, where people have been fined by the chief 
without sufficient cause P—As far as I remember they were cases of this kind: Say a 
man was assaulted by another, the complainant went to the chief and stated his case, 
and ‘the chief, without further enquiry, sent a messenger to the defendant to tell him 
he must pay. An assault had been committed, but the wrong man had been charged. 

6780. Are there any modifications of this law of fine, that you would suggest, and 
in regard to the giving of such fine, where damage has been done, or injury suffered, to 
the aggrieved party f—In certain cases I think the system might be continued; for 
instance in sheep stealing, the prosecutor would lose much time, and it would be just to 
compensate him for such loss. 

6781. Do you think it would be better that the magistrate should have power to 
arrange these cases P—It would be changing their law, although it would nut be chang- 
ing the principle of their law. I am doubtful, too, as to how it would answer in 
Tembuland. I think that perhaps they should be governed by their own laws. 

6782. Would you not be carrying out justice according to their principles ?—It 
may be so, but, as a rule, I don’t Phink @ man got much more than he lost. 

6783. You do not advise, then, that fines should be in money ?—No, not to compel 
them to pay in money; make it optional, either money or stock. 

6784. But would you not assess the fine in money P—No, the Kafir would rather 
pay in money than stock, if he had it. 

6785. You do not think it would be fair or prudent to depart from the principle 
of giving magistrates power to fine in stock in all cases P—Hardly. 

6786. What is done with the stock that is paid as fines P—Sales are held of such 
cattle, at periodical times, and the amount realized placed to the credit of the 
Government. 

6787. In their purely civil cases do you know whether any injustice used to be 
done by the chief ?—I think, on the whole, that they were pretty just in their 
decisions. 

6788. Were Kafirs, who thought any injustice had been done, ready, at once, to 
appeal P—Not in every case, but there was some little fear of the chief, perhaps, but they 
come to appeal pretty well, when you take into consideration the fact that the system 
has not been introduced until very recently. 

6789. In the absence of the chiefs, under whom the people formerly were, what 
alteration would you propose in the administration of criminal and civil cases P—I think 
all cases should go to the magistrate, excepting those of the people under Gecelo, who 
might have some jurisdiction over the people with him. 

6790. Is he a man of ability 2—No, e is not a very brilliant specimen, but quite 
able to deal with cases which are not complicated. 

6791. Do you think it advisable to codify such criminal laws as you ought to act 
upon ?—Yes, both criminal and civil. 

6792. In criminal law would you let the code be based upon Kafir or the colonial 
system P—If the colonial principle 1s, that the complainant must give his evidence, either 
upon oath, or with a caution that if he speaks an untruth he will be punished, and then 
witnesses are called who shall give their evidence on similar conditions, and then that 
the prisoner be allowed to make his statement, not on oath, which, however, I may act 

n, and witnesses are called for the defence, if that is the colonial system, then I 
should prefer that system, provided the magistrate had the mght to cross-question the 
risoner. 

6793. Do you think it a fair thing to cross-examine a prisoner ?—I think it is, for 
they like to have their say in everything. 
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6794. Have you any Hottentots P—Very few. 

6795. Are there no wood cutters P—No. 

6796. In dealing with criminal cases in which the European is the accused, do you 
think the same principle should apply P—No, I would not cross-examine. 

6797. Where is the justice of drawing this distinction between the European and 
native P—I think the system is suited only to the character of the native. These laws 
have been made by the Kafirs and they best know what suits them. When the nature 
of the Kafir changes, then it will be time enough to introduce a change in this 
respect. | | 

6798. But suppose a theft is committed by both a European and a Kafir, how 
would you try them ?—The one by European law, and the other by native law. 

6799. If cross-examination of a prisoner is allowed, and the result is unsatisfactory, 
he may be found guilty, while the other may be acquitted; now, don’t you think that 
would be unfair ?—In such a case it might ie hard, but that could not be helped. 

6800. In dealing with criminal cases, according to this law, how would you have 
the trial, by a single magistrate, or should he be assisted by something like advisers 
or councillors pf think the present system should be allowed, that the magistrate can 
try cases alone, or, if he likes, he can refer to any of the people present in court, and 
ask their opinion, but not be in any way bound by that opinion. 

6801. Would not that be a very dangerous system of seg ie | justice, to ask 
anyone in court to give their opinion. A weak magistrate might be influenced, and a 
man might give him advice which would cause the magistrate to act unjustly ?—Such 
might happen, but I don’t think it would be a common thing. | 

6802. But don’t you think that a system of law, which allows that possibility, is 
bad in itself P—No, it seems to answer very well, and it, therefore, cannot be very tod. 

6803. Would not a better plan be, to have certain assessors appointed before the 
trial takes place; good men, approved of by yourself and Government, to be your 
assessors, to deal with criminal cases, then, when the trial came on, to call them in 
court P—It might answer ; practically. the result of the present system is this: I take 
the advice of some competent men in court, if they disagree with meI follow my own 
judgment, and there the matter ends. . 

~ 6804. Do you think it would be a good thing if every case you decided was 
reviewed ?—Yes, I think that would be a good thing. , | 

6805. Do you take notes of your evidence ?—Yes; I see no objection to my 
decision being submitted to the chief magistrate for review. 

6806. How would you propose that murder cases should be dealt with?—As now 
that the trial should be held before the chief magistrate, assisted by two sub-magistrates 
and held at such place as he likes to appeint. : . 

6807. In such cases does the same principle of Kafir law apply ; that the prosecutor 
is called upon to make his charge, and that the prisoner is assumed to be guilty until 
he is proved innocent, and is exposed to cross-examination P— Yes. 

6808. And you think it should be continued ?—Yes. : 

6809. Is there no place in this province where a jury could be found to deal with 
important cases P—No, I don’t think so, not even at Umtata. 

6810. But couldn’t a jury be summoned from twenty or thirty miles round ?—I 
daresay you could get natives. 

_ 6811. And Europeans?—-I would be more inclined to trust the natives than 
the Europeans. | = 

6812. Are there some wealthy natives about ?—Yes, there are, in parts. 

6813. Do you think, in the more serious cases, it would be best to have the system 
of trial by jury, these natives being summoned to act as jurors, and the chief magistrate 
and some official being appointed as judge in the case ?—No, I think the chief magis- 
trate and two assistants quite sufficient to decide, asking the opinion of some of those 
present perhaps. 

6114. In finding the verdict would you have the magistrates unanimous or not '— 
No, the verdict should be by the majority. ; | 

6815. Would you apply that to Europeans also?—No, I would not, I think 
Europeans should be sent to the colony and tried there. 

6816. Do you think a jury could be found in the province to deal with serious 
cases —It would be very difficult, even if you confined yourself to Europeans. 

6817. Do you think, then, that upon the whole it would be better to send serious 
cases to the colony P—I think there is a better chance of a fair trial in the colony, 
because Europeans here would very likely be biased in a prisoner’s favour. 

6818. Mr. Stanford.] How Jo you dispose of cattle paid to you as fines ?—I hold 
periodical sales, and dispose of them by auction. 

6819. Is this sale advertised ?—It is. 
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5820, Is it made generally known to the natives throughout the. district P—It is, . 
and a notice is always put up in front of the court. | - 


6821. Isa vendue roll kept of the sale ?—Yes. and the names of-the purchasers are 
entered upon it. _ 


= 6822. Do yau find that the natives, as a rule, are eager to bid at these sales P— 
@8. 
6823. Unusually, who are the larger purchasers?—The natives are, generally. 


68S. Is a copy of the vendue roll sent down to the chief magistrate ?—Yes, to-, 


ay Eh my monthl unts. 


Was the right of appeal from the chief’s decision established before, or after. 


you took charge of your division ?—Before I took charge of it. 
6826. Do you know in what way that right was established ?—I believe that the 
oa themselves requested that such a right sould be given to the people. 

827. Do you know what position the Tembookie Agent held with the Emigrant 
Tembu chiefs, when he first came over with them ?—He simply held the position of 
resident. He was the mouthpiece of the people, and had to eommunicate with the 
Government on all matters connected with native affairs. 

6828. Have the powers now exercised by the Government officials, ee a the 
Tembus, been abate them, or been delegated to them by the chiefs?—I t 
they have been delegated to them by the chiefs. | 


of the chiefs themselves P—They do not exercise authority under the chiefs; the chie 
have received certain powers and handed them over to the magistrates. | 
6830. You are aware, are you not, that Emigrant Tembuland was proposed to be 


annexed by an Act of Parliament, but it is still waiting the sanction of the Queen. 


before promulgation P—Yes. 
6831. Did 
that I am aware of. 


6832, Did you recognize grants of land as made by the chiefs P—Yes, and s0 did 
the Government. : 


6883; How many chiefs were originally settled in. Tembuland?—Four; their. 


names are Darala, Gecelo, Stockwe, and Matanzima. Stockwe and Gecelo went into. 
rebellion, but the former was shot, and the latter is now a prisoner of war. Darala and 
Matanzima remained loyal and are still living in Emigrant Tembuland. The locations 
of the chiefs were defined. | 

6834. Did Kosana have a separate location P—No, not at first. 

6835. In what way did he subsequently obtain a location P—Originally he was 
subordinate to Gecelo, but they were unable to agree, and I believe the Tembu Agent, 
Mr. Warner, induced Gecelo to agree that Kosana should be independent of him. 

6836. Did he recommend that Kosana should have equal vigtits over his people as 
any other chief ?—-He did. 
7837. Do you recommend that Darala and Matanzima be allowed to continue to. 
exercise jurisdiction over their own people ?—I do. | 

6838. Would you subject their decisions to appeal in all cases ?—Yea. 

6839, Are you aware whether or not they still try criminal cases. amongst their 
own people P—Yes, they do. | 

6840. If they are still doing so would you now recommend that they be disturbed 
in that power P—No, I think not, but it would be advisable to make some arrange- 
ment with them to rescind that power. | 

6841. You would treat with them ?—I would. 

6842. Have you seen the conditions under which the Tembus came under the 
Government?—TI have. | 

6843. Have you seen the proposed regulations for the governing of Tembuland ?. 
—I have seen them, but have not had an opportunity of studying them. 

6844, As far as you can say, did those regulations, in your opinion, agree with 
the conditions under which these people came under Government, in every respect ?—I 
don’t think in every respect. 

6845 Will you mention some of those particular instances where the conditions. 
under which these people came under the Government have not been met ?—I have so 
vague a recollection of the regulations, that I am not, at this moment, prepared to 


: 6846. Did you see any regulation to provide a competent court of chiefs when the 
ple came under Government ?---No, I did not. 
6847. In these regulations did you observe any prohibition as to the sale of 
spirituous liquors in Tembuland ?---I don’t remember seeing any ; all I know is, that 
when it was first proposed that the Tembus should come under Government, certain 


hink . 
6829. Then they carry out the system at present in operation, under the authority 


the chiefs and people, in your district, ask for that annexation ?—Not 
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regulations were drawn up under which they accepted to be governed, and that such 
regulations were in writing. | | 

6848. In criminal cases tried by you, do you require that clear evidence shall be 
produced as to the guilt of the prisoner P--- Yes. 

6849. Then the assumption, upon Kafir principle, that tho prisoner is guilty 
unless he could prove himself innocent, is not carned out by you?---No, not alto- 
gether to the extent of their principle. 

6850. Do you approve of the introduction of agents into native courts to conduct 
cases for them P---I do not see the necessity for them. The natives are quite competent 
2 conduct their own cases, and would do so better than any agent could for 
them. | 

6851. Would you recommend a simple and inexpensive form of procedure in all 
native courts ?---I would. | . 

_ 6852. Would you sentence to death for murder amongst natives or not P---I am 
not prepared to answer that question. : 

6853. Would you give that power if the records of the proceedings had to be for- 
warded to colonial judges for review?---I don’t see that such a course would make 
much difference. . 

6854. Do you think it would be advisable to introduce into these proposed regula- 
tions for Emigrant Tembuland, a clause for subjecting prisoners to cross-examination 
at their trials ?--- Yes. 

_ 6855. Will you read over these proposed regulations, and at some future time 
favour the Commission with your opinion of them ?---I shall be happy to do so. 

. 6856. Sir J. D. Barry.| Is hearsay evidence admitted ?---Hearsay evidence is 
admitted to this extent; that where the evidence of an absent person is required, the 
court will send a messenger to hear what such person has to say, and the messenger will 
come back and state what has been told him, but not on oath. | 

’ 6857. Do you think in Kosana’s case that it would be well to give him jurisdiction 
to hear all cases in the first instance P---Kosana’s case is an exceptional one. Nearly all 
his people went into rebellion while he remained loyal. I recommend that he should 
receive, when the country is settled, the same authority as the other headmen, whom I 
propose should be appointed by the Government; and these men should have the 
power to hear petty civil cases, such as disputes as to trespass, ukulobola cases, and theft 
cases; also adultery, divorce, inheritance, and so forth. all these cases were brought 
to rae Naa in the first instance, we should have more to do than we could somibly 

et : 

. 6858" Would it not be a good thing to divide your district into certain areas, and 
sub-divide these into sections, where you can have petty headmen; and over these 
headmen appoint a European Inspector, for the purpose of collecting the hut-tax and 
dealing with these petty ukulobola cases, in which the headman should sit with him as 
assessor, in the first instance, and then give every native the power of appeal, just as 
they could from the chief’s decision to ie magistrate ?---I do not see any necessity for 
that; because, in the first place, the revenue of the country is very small, and a not 
bear the expense; and another thing is, that the district is not so , but that the 
magistrate could reach every part without difficulty. Again, I don’t think the olass of 
man likely to be obtained as Inspector at the salary likely to be paid would be the 
most suitable person for such an office. a 

6859. Where is the hut-tax now collected ?---At the magistrate’s office. 

6860. Is that wise. At the magistrate’s place there may be opportunities of 
getting liquor ?---But there is no liquor sold at any magistrate’s place, excepting 
perhaps at Umtata, or in Pondoland, where they can obtain it by just crossing the 
river. No; it is much better that they should come to the office, because they there 
come in contact with the magistrate, and I think that is one of the best means of 
increasing his personal influence. — 

6861. Do you recommend the perpetuation of ukulobola and polygamy?--- Yes, 
and the recognition of both of them by law. 

6862. Boes ukulobola create any obligations on the part of the recipient of it, and 
what do you consider it to be ?---A pledge, given by the man who gets the girl, for her 
good treatment, and which pledge is paid to the father. It acts as a very great securi 

ainst ill-treatment, because, it is to the husband’s interest to treat the woman w 
otherwise she runs away, and he would have to pay to get her back, or forfeit the cattle, 
for the chief would order the woman not to return, and the ‘kazi would be kept. Then 
again it is their ceremony of marriage, and without it no marriage can be completed. 
It also acts as a poor law, by enabling the woman and her children to look to the person 
who receives the skast for support, in the event of poverty or desertion. | 

6863. Would you interfere with this custom in any way ?---The people are wedded 
to this custom very strongly, and I think it would be unwise to interfere with it. 
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6864. Do the Christian Kafirs practise the custom still ?---I have heard that they 
do it secretly, but I am not aware of any instance I can quote. a 

6865. You may probably have heard that this has been condemned. as putting 
women into the position of slavery, inasmuch as the husbands say they have bought the 
woman. Do you think such is the fact?—I have heard of the comparison, but I 
cannot apres to its justice. 3 | a a 
__ 6866. Can a wife be sold by her husband, and can she be injured with impunity 
by him, or even killed ?—No. © , | a | , 

6867: As ‘to: polygamy, do you find it creates any practical evils amongst the 
natives with which you have to deal P—Yes, it does create some evils. For instance, 
it is much against our ideas of morality, and I am not at-all sure that the people are so 
moral, for the women do not love their husbands very much, and have paramours. 

6868. Are there any benefits in connection with it ?-—-Well, it increases a man’s 
punta his status in the tribe; he is a greater man on account of having a number 
of wives. 

6869. In your district have you the means of finding out how many polygamists 
there are P—Yes, by the hut-tax. | 7 

6870. Have you ever attempted to do so P—Yes. 7 oo 

6871. What is the proportion of polygamists to monogamists What it was 
before the rebellion I cannot say, but since a almost every Kafir is a polygamist ; 
but I believe before that: it was much the same. . 

' 6872, Is your registration very complete ?—Yes. | 

6873. How did you arrive at it P—I went through the district, and would select a 
spot where I could see the huts in any particular neighbourhood, and I would ask a 
man how many wives he had, and by simply looking round the kraal I could see 
whether the truth was spoken or not. | 

6874. Would it give an additional means of control if the natives were required to 
register all their marriages, polygamous or otherwise, telling the people that the object 
is to ascertain the number of wives and the amount of .ukulobola; so that, in the event 
of cases coming into court, the particulars as to the number of wives and amount of 
ae would be known ?— Yes, I think there might be some advantage in 

at, : : 

- 6875. And having gained that advantage, would not you possess an additional 
control over the natives ?—No, I don’t think it would make much difference. They 
would simply regard registration as a law, and would very likely obey it. 

6876. tt you established that habit = obedience, could not that and be ultimately 
used as a means of stopping polygamy ?—I don’t think it would stop polygamy. 

6877, Can you i cane weeds of stopping polygamy p—No, I think it must 
be left to moral influence and teaching. | 

6878. What influences do you think best ?—I think schools should be more 
generally established, and that mission stations should be increased. | 

6879. Do you think that industrial schools would be a good thing ?---Yes, they 
would introduce higher and better tastes. 

6880. Are attempts to commit a crime held to be a criminal offence according to 
Kafir law ?---Attempts to steal are criminal according to Kafir law. 

6881. Do you think they would understand it if you introduced the ene le that 
na caper ieee oa to commit an offence would be guilty of crime ?---Yes, I think 

ey would. ; | 

6882. Is witchcraft practised in your district ?---Very seldom. The only case I 
have had was this: a man came in from lower Tembuland to my district, and gave 
himself out as a witch doctor. His assistance was called in by a man in whose family 
there was some sickness. This doctor went through some ceremonies of incantation, 
and finally said that the sick person had been bewitched by one of his wives, and she 
was smelt out. They still believe in witchcraft. I punished the dooter. | 

6853. Do you think that by punishing any man who pretends ‘to possess this 
power of smelling out, that the natives would approve of your action ?---[ don’t know 
whether they would approve of it, but they would accept it. They would, perhaps, 
tell you that they did not believe in witchcraft, but they do. ae 

6884. Mr. Stanford.| Would you make the registration of married: women compul- 
sory or optional ?---I think optional. 

6885. In the present condition of the native tribes do you think it would be wise 
to enforce such registration ?---No. 

6886. Do you think that polygamous wives have more paramours than mono- 
gamous wives among the heathen ?---My experience proves such to be the case; J 
cannot say whether it is so, but such is the result of my experience. 

6887. Is a Kafir martied woman in a servile condition, according to your view P 
—Yes, I think so; but I have known instances in which a man has consulted his wife. 
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6888. In what respect.?---In the disposal of stock. 

6889. Sir J. D. Barry.} Have you considered the subject of land tenure in your 
district ?-- Yes, 

6890. Is there at present in your district a large quantity of land with which you 
could deal for the occupation of the natives P--- Yes, there is. 

6891. Will you explain your views on the subject ?—Yes. My district joins the 
colony on one side, near Dordrecht, on the other side Lady Frere, and on the other 
Barkly . Previous to the rebellion it was occupied by two tribes, the Gcinas and the 
¥ both Tembu clans, under the chiefs Geoelo and Kosana. Besides theese, there 
were a number of civilized natives, and a few Fingoes. The two tribes mentioned 
went into rebellion, while the civilized natives remained loyal. When the rebellion was 
suppressed, I returned to my district, and a number of the rebels came in and sur- 
rendered to me, perhaps 500 ; part of these, after their. surrender, went into the colony 
to seek service, taking their families, while the remainder were re-located in the district 
by me in one bartioulag spot. Each man has had a piece of land pointed out to him 
for garden land, and they have the use of commonage. These are temporary Q- 
ments pending final settlement. As regards the vacant land I propose that part of it 
should be given up to Europeans in farms; that part which borders on the Drakensberg 
and Slang River settlement, in the district of Engoobo, where there are already fifteen 
or twenty Dutch families oooupying farms, and have done so for years. These families 
are respectable, and originally obtained their rights from Gangelizwe, before the Tem- 
bus came under the British Government, and these rights were subsequently recognized 
by the Government, when the country was taken over. In reference to the other part 
of my district, I propose that it should be given out in small farms to natives only, such 
farms to be surveyed into lots of about a hundred to two hundred acres in extent, but 
that the grazing rights should be in common, similar to the system introduced in the 
Kat River settlement. The part to be allotted for native farms does not adjoin the 
proposed European settlement. Some part of the country is already oocupied by loyal 
natives, who have extensive farms varying from five hundred to a thousand morgen, the 
nights to which were obtained from Gecelo, and which rights have been confirmed by 
Government, either through myself or Mr. Levey. They continued loyal throughout 
the war, and I thought titles to the farms should be granted. The vacant land in ther 
neighhourhoed might also be given out in farms to loyal natives in the same way; I! 
should give large farms, as the nature of the country precludes small grants. Another 
portion of the district should be kept as a Crown reserve. This is about thirteen thou- 
sand morgen on the Klein ’T'somo, and there I should recommend that those who return 
from the rebellion be located in kraals, under a headman appointed by Government. 

6892. Under the small farm system would you have headmen P—Yes, I would 
have a headman over a certain number. 

6893. Would you let these headmen try cases or merely have them report to the 
Government, and act as Justices of the Peace?—I would give these headmen no power to 
deal finally with any cases, but let them report, and have powers somewhat similar to 
those of a Justice of the Peace. | 

6894. How would these people hold their land P—I would have the lots surveyed, 


and give the le ttle. 

6895. Would you give them the power to sell —I think not. 

6896. Not with the consent of Government ?—Yes, then, but only to natives. 

6897. Would you limit the class of natives to those of good character, without 
reference to their being Tembus P—Yes. | 

6898. Would you limit the amount of stock that each family should be allowed?— 
No, I would not limit the maximum, for the grazing land is likely to be sufficient for 
all the cattle they will probably have. 

6899. And would you have the whole of the commonage land marked off and 
surveyed ?—Yes, I think so. 

6900. In whom would you vest that commonage P—In the Government. 

6901. Would it not be well to vest it in trustees for the benefit of these farmers? 
Well, the Government spo ins be the trustee. 

6902. Is there any other condition you would import into the title P—Yes, that 
they should make certain improvements ; for instance, that every man should build 
square house. 

6903. Would you put in any condition as to military service P—I don’t think 50. 

6904. In the large farm system, how would you deal with them, would you have 
the farms edly be ?—Yes, and also that they should be inalienable, except with the 
alae of the Government, and then only to natives who possess the necessary qualifi- 
cations. 

6905. But those who occupy large tracts of land, would you impose upon ‘hem an 
obligation as to military eryies P— 0. : oe : 
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6906, What would be the benefit of what you propose, first im aia to large 


native farmers ?—TI think habits of industry and enterprise would be gradually intro- | 


duced amongst them, and they would be bay example to others. 
6907. Would the same remarks apply to the smaller farmers P—I think not. 


6908. Is it the condition or nature of the country where these small farmers are | 


to be located, or some other reason, which causes you to make this distinction in regard 
to the large farmers ?—It is the condition of the country. 

6909. And you think there would be land enough to carry out this sy stem P-— Yes, 
on a small scale. 

6910. What would become of the natives who could not find room in the location, 
and who might not wish for a farm ?—This plan would more than suffice for all the 
people in my district. 

6911. But what if all those who joined in the rebellion returned. p—It could not 
be carried out. If they all returned the whole plan would have to be arranged on the 
principle I suggested for the few. 

6912. Why not apply the system to the farmers on the Drakensberg range P—I 
see no objection. 

6913. Mr. pase laa Would you recommend that a general title should be given 
to the headmen and people occupying the locations in common ?—Yes, I think it would 
be a very good arrangement. 

6914. In whom would you vest the title ?---In the headman and people. — 

6915. In locations similar to those you propose and also in locations eae -by:the 
chiefs and people in other parts of Tembuland, would you recommend that individual 
title should be given to any persons applying for it ?—It would depend upon ad they 
were situated, ie they were still under the oh chiefs I would not. 

6916. Before granting titles to people, living in common m such localities as ‘have 
been mentioned, would you require it to be shown that all these péople wanted titles, 
and what would you consider sufficient authority to grant individual title ?—I would 
not grant such title to single individuals asking for it, and residing in locations under 
a chief or headman. 


6917. Do you consider that, generally speaking, these native tribes are sufficiently - 


advanced to receive individual titles ?—No. 

6918. Would a native farmer population, such as you have mentioned, be likely 
to remain loyal in case of disturbances P—I think much depends upon the men chosen, 
and the magistrate. In selecting farmers I should select men of some means, and of 
good character, giving preference to the ‘lembu nation. 

6919. Otherwise, might it not become a grievance amongst the Tembus that this 
land had been given to people of other nations who had no right here ?---As far as my 
district goes, I don’t think so. 

6920. What is your opinion regarding other districts ’—As far as they Zo, I think 
it would be looked upon as a grievance. 

6921. I presume that even in your district you would only give to the F'ingoes 
and other tribes, after first ascertaining whether among the people of this territory you 
could not find a sufficient number of suitable people to occupy the land ?—Yes. | 

6922. In your opinion will there be a difficulty in getting a sufficient number of 
good men 2 Yes, { think there will be some little difficulty. in getting good 
men. 

. 6923. Have you recognized every grant in your district as made by the chief ?— 
be | 

6924. Were these grants approved by the Government P— Yes. 

6925. Are you aware whether or not, in other parts of Emrant Tembailandl 
these grants have not been recognized by the Resident Magistrates ’—I cannot say as 
to other parts of Emigrant Tembuland. 

6926. Upon what grounds do you recognize the grants made by the chiefs P— 
Simply because the Government recognize them. 

6927. In what form have you received proof that the Government dy Sem them P 
—All these men hold certificates showing that the Government approves of their holding 
such farms. 

6928. Have you seen any of these documents P— Yes, all that have been issued.- 
a 6929. By whom were they signed ?—A number by Mr. Warner, and others by 

Levey. 

6930. Were the boundaries defined ?—Yes. 

6931. Would you recommend that these European farmers, mentioned by 
to occupy the vacant land between Slang River and "Tsomo should be selected 
the residents in Tembuland ?—I think preference should be given to these residents. 

6932. Are you aware of any men, who for services during the last war are aia 
to some such consideration P— Yes, a number. age | 
a? AAA : Pou a 
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6933. Mr. Jolland.| Some of these grants to natives were made by Gecelo, and 
were afterwards recognized by the Government ?—Yes. 

6934. I suppose the men who received these grants had originally a right to some 
piece of land oy 
was forfeited by those who took part in the rebellion. 

6935. If you put white farmers in the district, would you place them under tle 
regulations for Tembuland ?—No, not under the same regulations. 

6936. Will it not be difficult to have two systems of law going on at once in the 
same country P—It will be difficult, but I suppose some day the natives will be brought 
under English laws, and this will lead to it. 


6937. Why do you recommend that grants should not be alienable ?—Because if | 


it were not so they would soon fall into the hands of Europeans. 


6938. Mr. Stanford.] Would you recommend the principle of collective respons. 


bility ?—Yes, among Europeans also. I refer, of course, to the Spoor law. 


6939. Do you consider the Spoor law advantageous or not ?—Very advantageous. 


6940. In what way ?—In this way, it always keeps people on the qui rire. If 
there was no such law as Spoor law, a thief would pass thvough the whole district with 
impunity. Any man who saw him pass would not consider it his business to interfere, 
but now, knowing he is responsible, he enquires. 

6941. Has the operation of the Spoor law, in your experience, led to the detection 
of many thefts ?—Yes, to very many. 

6942. Have you ever found any difficulty in carrying it out, and enforcing fine 
on a community ?—No, I never have had any difficulty. 

6943. What was the general line on which you proceedcd in levying fines for los 
spoors amongst your people ?—I had the district divided into different sections, and if 
@ spoor was lost at any particular section, all the people living there had to pay, gene- 
rally in cattle. If the apportionment could not be done by assessing in stock, I used to 
apply a money apportionment. 

6944. Do you consider that the spoor law is a protection to frontier farmers ’— 
Yes, I think it is a great protection to them. 

6945. Do the farmers who bring cases of theft against the people of your distnd 
in your court, have such cases dealt with by Kafir law or by colonial law ?—They are 
best satisfied to have those cases tried by Kafir law, because they then get some con:- 
pensation for lost time, and very often the cattle which have been stolen are restored. 

6946. In such cases do you order, as a rule, immediate restoration of the stolen 
property, and compensation to the farmer ?—I do. 

6947. What have you done in cases where where after ordering restoration an! 
compensation for stock traccd to a certain community, and where subsequently the stolen 
cattle have been recovered in another district ?—If possible I made the thief pay up the 
same number of cattle that the people in that section had paid and handed these over 
to those people. 

6948. Do you think that square houses are better for natives than the improved 


res, such men had a right to garden ground, but I think such right 


kind of hut P—I should say that they would more comfortable in the improved kind | 


of hut. 

6949. Sir J. D. Barry.) If you have this collective responsibility and = spoor law 
system, would you make the Europeans come under the system ?—Yes. 

6950. Supposing the spoor of five head of cattle had been traced on to a farm and 
it was impossible to trace it out of that farm, and the owner of such farm happens to le 
away from home, and there is no evidence that any of those people on the farm appro- 
priated any portion of the stolen cattle, would it not be unfair to make the man pay? 
—I would not make the individual farmer pay, but I would hold the section responsible. 

6951. But would not that be even more unjust ?—No. 

6952. Supposing you have ten farms in the section, and the cattle are driven acros 
the one but not the others, what then ?—I think it would be hard upon them, but still 
the benefits of the spoor law are so great that they would far outweigh any such i- 
justice. 
6953. In the distribution of land, what would you doin Kossana’s case P—I_ would 

ive him absolute title to a farm of about two thousand morgen, and let him do what he 
ikes with it. 

6954. In doing this would you give him right to try cases ?—Yes, I should regard 
his farm as a location for his people, and amongst them he should try cases. 

6955. Do you think you could apply to these farms anything like a municipal form 


_ of government ?—Not immediately, but after some time perhaps. 


6956. Amongst these small farms would it not be a good thing for them to frame 


| regulations as to water leadings, trespass, and so forth ?—I don’t know as to trespass, 


but in regard to water leadings some arrangements could be made and entrusted to the 
headmem. I think that the magistrate could frame such regulations, assisted by 
selected Europeans. 
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6957. How about rating European and native farms?—I don’t think it would 
work at present, but it might be done in time; but they should pay a quit rent of £20 
per annum in the case of a Muropean and from £3 to £5 in the case of a native, and 
have all farms surveyed. 


6958. Are there any mission stations in your district P—Yes, there is one large 


mission station, and an out station of the Wesleyan denomination. | 
6959. Do they occupy any land ?—Yes, they have a very extensive piece of 


untry. . 
6960. Are the boundaries defined ?—Yes, I should roughly estimate its extent as 
between seven and eight thousand morgen. 

6961. Any natives living on that land ?—Few considering the size of the ground. 

6962. Have they been reduced by this rebellion ?—A few joined the rebellion, 
they are for most part Christians and monogamists. 

6963. From whom was the ground obtained, and to whom was it given ?—The 
ground was given by Gecelo to the Wesleyan denomination under Mr. ‘Wemen for 
mission p es. 

6964. Was this gift in writing ?—I am not aware; at all events it was given to 


co 


Mr. Ebenezer Warner, and from what I have heard I believe the Government have. 


approved of the grant some years ago. 

6965. What do you think jaght to be done with this >—I think the mghts should 
be recognized, as in the case of the farmers, and that it should be kept for mission 
purposes. 

6966. Is that a good site for an induetrial school P—Yes, I think so. - 

6967. Do you think these industrial schools should be worked by Mission people, 
or by the Government ?—I think by the mission people, but under government control ; 
and something should be contributed towards the maintenance of the apprentices, and a 
grant should be made towards the construction of the building required, and this grant 
might be upon the pound for pound principle. 

6968. Is there any suggestion you wish to make to the Commission ?—I should 
like to observe that I think it would be as well, when government wishes to introduce 
changes in a location under a chief or headman, to consult the inclinations of such chief 


or headman, before any change is made. I might add also that I think it would bear . 


good results if a township were established at each seat of magistracy, and that a large 
commonage should be reserved. 

6969. Mr. Stanford.) What rights would you secure to the mission people, in the 
grant which you would make to the mission about holding the land at Mbokotwe ?—If 
you secured rights to the people you lessen the control of the missionary to a certain 
extent ; but I would sccure the rights of the people subject to certain regulations which 
they should obey on pain of forfeiting such nghts. 

6970. To whom would you leave the enforcing of these mghts ?—To the mission- 
ary, in conjunction with the representative of the people. 

6971. Would you have a system of municipal government on mission stations ?— 
On some mission stations they have something of the kind already. 

6972. Sir J. D. Barry.] Do you approve of the sale of liquor to natives under 
certain restrictions, or in any way ?—No, I do not think that liquor should be sold any- 
where to a native in native territory. 

6973. Mr. Stanford.) Would you not apply the same principle to natives in the 
colony >—Yes, I would. 


6974. Do you think that the natives themselves would approve of a law carrying 


out that principle ?—On the whole I think they would. 


Rev. Thomas William Green examined. 


6975. Sir J. D. Barry.| You are a missionary, I believe, Mr. Green ?---Yes; I Rev. Thomas William 


am a missionary of the Church of England, and am stationed at All Saints’, which is 
about three miles from the seat of magistracy at Engcobo, and the boundaries of my 
station come within a mile of it. | 
6976. What extent of land have you, and how was it given ?---The station com- 
prises a piece of ground of two thousand morgen, given by I*ubu for mission purposes 


in 1859, since which time it has been occupied by a missionary. Mr. Gordon was the | 


first missionary: I am his successor, and now reside there. There were, at the time of 
the rebellion, the following buildings on the land: a church and parsonage, a school, 
teacher’s residence, a shop and a farm house, which last was occupied by the chief 


constable. There were church natives living there as well as heathens. They lived in 
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6933. Mr. Lolland.| Some of these grants to natives were made by Gecelo, and 
were afterwards recognized by the Government ?—Yes. 

6934. I suppose the men who received these grants had originally a nght to some 
piece of land 2 Ves, such men had a right to garden ground, but I think such right 
was forfeited by those who took part in the rebellion. 

6935. If you put white farmers in the district, would you place them under the 
regulations for Tembuland ?—No, not under the same regulations. 

6936, Will it not be difficult to have two systems of law going on at once in the 
same country P—It will be difficult, but I suppose some day the natives will be brought 
under English laws, and this will lead to it. 

6937. Why do you recommend that grants should not be alienable ?—Because if 
it were not so they would soon fall into the hands of Europeans. 

6938. Mr. Stanford.] Would you recommend the principle of collective responsi- 
bility ?—Yes, among Europeans also. I refer, of course, to the Spoor law. 

6939. Do you consider the Spoor law advantageous or not ?—Very advantageous. 

6940. In what way ?—In this way, it always keeps people on the qui rire. If 
there was no such law as Spoor law, a thief would pass through the whole district with 


. impunity. Any man who saw him pee would not consider it his business to interfere, 


but now, knowing he is responsible, he enquires. 

6941. Has the operation of the Spoor law, in your experience, led to the detection 
of many thefts ?—Yes, to very many. 

6942. Have you ever found any difficulty in carrying it out, and enforcing fines 
on a community ?—No, I never have had any difficulty. 

6943. What was the general line on which you proceeded in levying fines for lost 
spoors amongst your people ?—I had the district divided into different sections, and if 
a spoor was lost at any particular section, all the people living there had to pay, gene- 
rally in cattle. If the apportionment could not be done by assessing in stock, I used to 
apply a money apportionment. 

6944. Do you consider that the spoor law is a protection to frontier farmers ?— 
Yes, I think it is a great protection to them. 

6945. Do the farmers who bring cases of theft against the people of your district 
in your court, have such cases dealt with by Kafir law or by colonial law ?—They are 
best satisfied to have those cases tried by Kafir law, because they then get some com- 
pensation for lost time, and very often the cattle which have been stolen are restored. 

6946. In such cases do you order, as a rule, immediate restoration of the stolen 
property, and compensation to the farmer ?—I do. 

6947. What have you done in cases where where after ordering restoration and 
compensation for stock traccd to a certain community, and where subsequently the stolen 
cattle have been recovered in another district ?—If possible I made the thief pay up the 
same number of cattle that the people in that section had paid and handed these over 
to those people. 7 

6948. Do you think that square houses are better for natives than the improved 
a of hut P—I should say that they would more comfortable in the improved kind 
of hut. 

6949. Sir J. D. Barry.| If you have this collective responsibility and spoor law 
system, would you make the Europeans come under the system ?—Yes. 

6950. Supposing the spoor of five head of cattle had been traced on to a farm and 
it was impossible to trace it out of that farm, and the owner of such farm happens to be 
away from home, and there is no evidence that any of those people on the farm appro- 
priated any portion of the stolen cattle, would it not be unfuir to make the man pay? 
—I would not make the individual farmer pay, but I would hold the section responsible. 

6951. But would not that be even more unjust ?—No. 

6952. Supposing you have ten farms in the section, and the cattle are driven across 
the one but not the others, what then ?—I think it would be hard upon them, but still 
the benefits of the spoor law are so great that they would far outweigh any such in- 


6953. In the distribution of land, what would you doin Kossana’s case P—I would 
give him absolute title to a farm of about two thousand morgen, and let him do what he 
hikes with it. 

6954. In doing this would you give him right to try cases ?—Yes, I should regard 
his farm as a location for his people, and amongst them he should try cases. 

6945. Do you think you could apply to these farms anything like a municipal form 


. of government ?—Not immediately, but after some time perhaps. 


6956. Amongst these small farms would it not be a good thing for them to frame 


” regulations as to water leadings, trespass, and so furth ?—I don’t know as to trespass, 
but in regard to water leadings some arrangements could be made and entrusted to the 


headmem. I think that the magistrate oould frame such regulations, assisted by 
selected Europeans. 
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6957. How about rating European and native farms?—I don’t think it would — William Gordon 
work at present, but it might be dono in time; but they should pay a quit rent of £20 Cumming, Faq. 
er annum in the case of a Kuropean and from £3 to £5 in the case of a native, and Oct 24, 1881. 
ve all farms surveyed. . | 7 
6958. Are there any mission stations in your district P—Yes, there is one large 
mission station, and an out station of the Wesleyan denomination. 
6959. Do they occupy any land ?—Yes, they have a very extensive piece of 
country. 
6960. Are the boundaries defined >—Yes, I should roughly estimate its extent as 
between seven and eight thousand morgen. 
6961. Any natives living on that land ?—Few considering the size of the ground. 
6962. Have they been reduced by this rebellion ?—A few joined the rebellion, 
they are for most part Christians and monogamists. 
6963. From whom was the ground obtained, and to whom was it given ?—The 
ground was given by Gecelo to the Wesleyan denomination under Mr. Warner, for 
mission purposes. 
6964. Was this gift in writing ?—I am not aware; at all events it was given to 
Mr. Ebenezer Warner, and from what I have heard I believe the Government have. 
approved of the grant some years ago. | 
6965. What do you think ought to be donc with this P—I think the rights should 
be recognized, as in the case of the farmers, and that it should be kept for mission 


ses. 
F068. Is that a good site for an industrial school P—Yes, I think so. | 

6967. Do you think these industrial schools should be worked by Mission people, 
or by the Government ?—I think by the mission people, but under government control ; 
and something should be contributed towards the maintenance of the apprentices, and a 
grant should Be made towards the construction of the building ab and this grant 
might be upon the pound for pound principle. 

6968. 7 there any suggestion you wish to make to the Commission ?—I should 
like to observe that I think it would be as well, when government wishes to introduce 
changes in a location under a chief or headman, to consult the inclinations of such chief 
or headman, before any change is made. I might add also that I think it would bear . 
good results if a township were established at each seat of magistracy, and that a large 
commonage should be reserved. 

6969. Mr. Stanford.| What rights would you secure to the mission people, in the 
grant which you would make to the mission about holding the land at kotwe ?—If 
you secured rights to the people you lessen the control of the missionary to a certain 
extent ; but I would sccure itis rights of the people subject to certain regulations which 
they should obey on pain of forfeiting such nghts. 

6970. To whom would you leave the enforcing of these rights ?—To the mission- 
ary, In conjunction with the representative of the people. 

6971. Would you have a system of municipal government on mission stations ?— 
On some mission stations they have something of the kind already. 

6972. Sir J. D. Barry.| Do you approve of the sale of liquor to natives under 
certain restrictions, or in any way ?—No, I do not think that liquor should be sold any- 
where to a native in native territory. ; 

6973. Mr. Stanford.] Would you not apply the same principle to natives in the 
colony P—Yes, I would. | 

6974. Do you think that the natives themselves would approve of a law carrying 
out that principle ?—On the whole I think they would. 


Rev. Thomas Wilham Green examined. 


6975. Sir J. D. Barry.) You are a missionary, I believe, Mr. Green ?---Yes ; I Rev. Thomas William 
am a missionary of the Church of England, and am stationed at All Saints’, which is Green. 
about three miles from the seat of magistracy at Engcobo, and the boundaries of my 
station come within a mile of it. 

6976. What extent of land have you, and how was it given ?---The station com- 

rises a piece of ground of two thousand morgen, given by I*ubu for mission purposes 
in 1859, since which time it has been occupied by a missionary. Mr. Gordon was the | 
first missionary: I am his successor, and now reside there. There were, at the time of 
the rebellion, the following buildings on the land: a church and parsonage, a school, 
teacher’s residence, a shop and a farm house, which last was occupied by the chief 
constable. There were church natives living there as well as heathens. They lived in 
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huts but paid nothing; permission was asked and I gave it. I had a school which was 
attended by between fifty and sixty pupils, who lived on the station. 

6977. How many communicants had you ?---I had about twenty communicants; 
there were about a hundred of the people baptized, and the average attendance at 
church was about fifty. 

_ 6978. Has the rebellion had any effect on your station ?---It was completely 
destroyed ; every building was burnt, and all my own property as well. I am now 
occupying the place, striving to rebuild as best I can. | 

‘6979. Have the mission people returned ?---I have allowed some to come back; to 
others I have refused permission ; and people are still arriving. 

6980. On what terms are you giving them permission to re-occupy the land ?---] 
admit them on the terms of payment of a rent of 10s. per annum. 

. 6981. Is this known to the Government ?---I have informed the acting magistrate 
here, but have made no official communication, although I am quite willing that it 
should be known. The two thousand morgen were given by Fubu, and that area of 
land is claimed by the bishop for church purposes. 

6982. Has Government ever sanctioned it in any way?---By nothing more than a 
tacit consent. | | 

6983. If you get the ground, how would you propose to deal with the natives 
there ?---I would locate them on mission ground in a village, giving them common 
rights on their paying a rent of 10s., and subjecting themselves to all the rules of the 
mission. 

6984. Then you have rules?---Yes, and under these they would have to be. 
Besides this, they would have garden lots, and it is proposed to give a section for wheat 
land under the water-furrow. 

6985. And they would have occupation at a yearly rental of 10s. ?--- Yes, as long 
as their behaviour was good. 

6986. Is there an industrial school ?---No. | 

~ ° 6987. Is there any other mission within this district ?---Yes, three; under 
Qutubeni, Mayolo, and Danti; and about a thousand acres are devoted to each. There 
were mission buildings upon them, but they were destroyed during the rebellion, and 
the people have not returned. There is also another mission, called St. Albans, in the 
adjoining district, given by Gangelizwe for mission purposes. 

6988. Have any of these been approved by direct sanction of Government ?---As 
far as I am aware, they have not. 

6989. Is there any industrial school in any other district ?---At Clarkbury there is 
an industrial school. ILere, at Engcobo, I should Hke to have one. I purpose to ask 
(rovernment for a grant for the purpose of building a school, with the usual allowances 
for apprentices and teachers. 

6990. With the aid of such grants would you be able successfully to carry it on ?-- 
Yes, I helieve so. 

6991. What advantages would be derived ?---It would increase the status of the 
mission, draw pcople towards me, and be the means of teaching the heathen of the 
surrounding country. | 

6992. Mr. Stanford.| Were the natives living beyond the boundary of the mission 
restricted from grazing their cattle on the mission land ?---No. 

6993. Then the grazing was in common, both on the mission and beyond it ?--- 
Yes, the grazing was in common. 

6994. Would you give leases to the people occupying the mission lands ?--- Yes. 

6995. On what conditions ?---On payment of a rental of £8 per annum; that is at 
the rate of 24 per cent. on the value of the property. 

6996. For how long would this lease be granted ?---lor twenty-one years. 

6997. Are the boundaries of the mission at all defined P---They are, but not by 


Government survey. | 
6998. How are they defined then ?---I was not here, but first of all Fubu gave 


-very large extent of country, with grazing rights. Later on Archdeacon Waters, who 


had o meeting with Dalasili, had certain defined boundaries, which are laid down in the 
plan produced, | 

6999. Did Dalasili himself lay down these boundaries ?—He was present at the 
meeting. I should say that he did. 

7000, Were boundaries defined at the out-stations, Qutubeni, Muyolo, and Danti’s 


location ?—I cannot say. 

7001. Apart from your mission, do you consider that the natives in Tembuland are 
fit for individual tenure?—No, spezking generally. 

7002. What would vou recommend should be done with the vacant lands in this 
district ?>—Supposing that the Government have the right to it, feeling that the natives 
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must be fed, I would allow the Tembus who come back to be located in certain spots Rev. Thoweas William 
‘06h. : 


deemed advisable by the magistrate. There are also places where one or two little: 
townships could be established, and I should recommend that a few English farmers be 


placed on the land, and as far as possible select natives that have holdings in the country 
and who by their training and education whould show themselves fit to oceupy the 
ground. 

7003. Where would you place the farmers?—In the valley of All Saints and 
along the Drakensberg Plain, which is partly in the district of Engcobo. 


7004. Do you think that if natives were to occupy small farms under individual 
title it would be a good thing?—Yes, to those who could appreciate it. ? 


7005. Do you think a sufficient number of these: men could be found throughout 
the Tembu nation to oceupy the land?—No, I do not think there are sufficient with the 
qualifications I have in view. oe 

7006. Well, what qualifications would you require ?—Industrious men of energetic 
disposition, and, comparatively speaking, civilized men. 


7007. Provided sufficient of these men could be found, would you prefer native to 


European farmers?—Very much. | 

7008. Would they be better able to protect themselves than Kuropeans in case of 
future disturbances?— Yes, very much better. 

7009. Would you let such farms be alienable or inalienable P—Inalienable to per- 
sons of European origin, except with the consent of Government, but to natives as they 
wished. 

7010. Do you think such a body of men would be more likely to remain loyal in 
consequence of the sense of the value of the land they possess P—Very much more s0, 
and we have had proof of it in some instances. _ 

7011. Would you forfeit their land in case of rebellion or not ?—I would. 7 

7012. Where the chief and people are still living together in logations, would you 
recommend that a title should be given to those chiefs and people defining the. outside 
boundaries of such locations P—I think it would be necessary that the boundary should 
be clearly defined, and in oase of annexation to the colony, then that title should be 
granted of such locations to the chiefs and people ees | 

7013. Do you consider that individual tenure should be looked forward to as an 
ultimate step to which these people should be brought ?—Certainly, and I should recom- 
mend that even now it be given to deserving men, such as magistrates may select. 


7014. Do you think that, although this object should be aimed at, individual 
tenure should be in any way forced upon the people, or rather, would you leave it to 
their own will ?—Leave to their own will, but encourage it in every way. 

7015. In locations, such as just mentioned, would you recommend that titles should 
be given if one, or a few individuals, were to request that it be granted them, irrespective 
of the desire of the rest of the community to continue in their own tribal occupation P— 
No, not against the wishes of the majority. | 

7016. Would yourecommend that this seat of magistracy be surveyed into atownship?: 
Certainly, I think it is a very eligible spot, possessing water, and being on the high 
road to Umtata and Queen’s Town. 

7017. Would you allow the erven of the proposed township to be sold to Europeans 
or to natives?—I think it should be sold to both natives and Europeans, and I think, 
considering the condition of the people, who will have cattle or sheep or goats, that a 
large commonage should be attached to anything like a township or mission station. 

7018. Do you think that titles to mission land in Tembuland should be granted 
after annexation ?—I think it most desirable. | 

7019. Would you recommend generally that the natives occupying these ‘mission 
stations should receive individual allotments or not?—The principle of individual right 
to land is a good one, and should be given as far as possible to mission stations, as long 
as it does not militate against the rules of the mission. 

7020. Would individual tenure militate in any way against the standing rulesP— 
You might have a very bad man come to live upon the mission station, or a man who 
afterwards turned out very bad, and it might be advisable to get him away, and 
this would be difficult if he held individual tenure. | 

7021. For such reasons you would, I suppose, prefer leasing lands to the 
occupants ?—Yes, upon two or three lives, with certain conditions attached, such as to 
sell to advantage to others who would act with the mission’s approval. 

7022. Upon what system of laws do you think the natives generally, in the 
dependencies, should be governed ?—Chiefly upon native law. 

7023. Would you admit agents to practise in the courts of magistratesP—No, I 
think not. : 
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7024. Would you recommend that the sale of spirituous liquors should be pro- 
hibited ?—Yes, strictly prohibited; I would not, however, interfere with the making of 
Kafir beer, but I think that ee parties, and beer drinkings, as now existing, should. 
be suppressed. I am also of opinion that, where drunkenness was found, both the giver and 
receiver should be punished. I recommend that a suitable spot should be chosen for a 
market, and the selling of beer allowed, and that the buying and selling of the 
country’s produce be generally encouraged. I am in favour of total prohibition of the 
sale of spirituous liquors. I would not give a license toanyone. In regard to the market 
I have just mentioned, I may observe that the custom already exists in Central Africa. 

7025. Would you prohibit this sale of liquor to natives within the colony, or 
not P—No. 

7026. Is not the evil of drunkenness greater there than here?—lIt is. 

7027. Then why not prohibit it ?—Because it would be class ee within the 
boundaries of the colony. But, if class legislation were allowable, I should be glad to 
see some means arrived at for preventing it. 

7028. Would you make Europeans, living in the Sed ec subject to the 
systems of Kafir laws and customs, which you would make the basis of legislation here?— 

es, I would. 

7029. Would you recognize the spoor law in the dependencies?—Yes. 

7030. And apply it to Europeans?—On that point I am not sure whether my 
experience will allow me to speak, but I am inclined to think that all Europeans living 
in the dependencies should be under one law, and that Kafir law. 

7031. Should Europeans then be under the authority of the chiefs?—Yes. 

7032. To what extent would you recognize the power of a chief in regard to the 
trial of cases?—The full power to which he had nght. 

7033. Would you allow them to try cases between people of their own tribe?— 
I would. 

7084. Would you allow the people a right of appeal to the Resident Magistrate of 
the district ?—Yes. 

7035. Would you recommend that intelligent natives should be allowed to be 
present at the trial of cases before Resident Magistrates and assist at such trials with 
their advice?—Yes, and not only allowed, but asked and required to do so. 

7036. Would you allow them to sit as advisers only, or as jurymen?—As advisers 
only, the Magistrate being guided as far as possible by their opinion in his decision. 

7037. In case the Magistrate disagreed with the opiion his advisers formed in any 
case, would you have him follow his own conviction, or be ruled by the decision of his 
advisers P— W here his knowledge of the oase led him, he might follow his own conviction, 
because there still remains the right of appeal. 

7038. Do you consider that Kafir law, as far as it is in accordance with humanity, 
is best: suited to the position of the people in the dependencies?— Yes, and no other law 
I know of is so well suited. 

7039. Do you recommend that murder cases should be tried in the dependencies ?— 
Yes, I think so. | 

7040. What court would you constitute for the trial of such cases?—The Chief 
Magistrate, the Sub-Magistrate of that district, in which the murder occurred, and 
one more, or indeed, as many more as the Chief Magistrate thought fit to summon, and 
two others, not Magistrates, should the Chief Magistrate think it advisable. 

7041. Would you require that the finding of this court should be unanimous, or 
would you recommend that the majority should decide ?—As I believe it at present 
exists, that the majority, and two out of the three who form the court should be 
unanimous, but when the court consists of five or more the decision should be by 
majority. 

7042. Would you have native advisers ?—Yes. 

7043. By Sir J. D. Barry.] Are you in favour of a law recognising “ ukulobola” 
here, and are there any merits in the practice ?—Yes, in the nhs condition of the 

ple. For instance, it is a guarantee that the wife 1s not ill-treated by her husband, 
and is another form of putting money in the bank in case of necessity. I know of 
instances where the father has had to go to look for work, and the family were sent to 
his father-in-law to be maintained. In times of famine it is quite a recognised thing 
to go where the Jhazi cattle are, wherever they may be. It is a kind of poor-law 
amongst them, beside which, to them, it is the completion of the civil nght of marriage. 

7044. Do you consider that the system of “ ukulobola”’ has any ingredients of the 
sale about it?—No, not more so than that practice which is common in Kuropean 
families, and causes a girl to marry a man she does not care for, merely for the 
purpose of making “a good match,” as it is called. 

7045. Then the evil is not in “ukulobola,” but in the compulsion which a parent 
sometimes exercises to force his child into a marriage ?—Yes, and that can exist without 
“ukulobola.”” Again, it is a fact, that the wife reckons it an honour to have cattle paid 
for her. A woman married without cattle is considered as little more than a concubine, 
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7046. It has been said that the effect is to make parents look more carefully after Rev. Thomes William 


the morality of their children P—It is s0, but it must be qualified. There exists a 
custom known as wmetsha, by which although they may be physically pure, they 
are mentally impure. 

7047. Do you prohibit “ ukulobola”’ at your Mission amongst the Christians P— 
No, not at all. I ask how much they give, and show, that in my eyes, there is nothing 
sinful in it. I ascertain what the marriage contract is, and do not disapprove of it, be- 
cause it would be impossible to check it. They will do it, and to discountenance it 
would only lead to lying, and there are advantages connected with the practice. 

7048. Do you think it encourages polygamy ?—No, butif there is any tendency it 
is rather against it, on account of men having to pay for their wives. 

7049. Among natives is the parental authority greater than among Europeans, 
and more frequently used in forcing a girl into a marriage than amongst Share a or 
native Christians ?—My experience is that the father, as a rule, pays great attention to 
the wishes of the daughter; but there are, of course, exceptions. 

7050. How would you propose to check, or to put a stop to such a possibility P— 
By letting it be known, from the Magistrate’s Court, that all cases of that nature would 
be punishable. 

7051. Would it not be a good thing to have a registration of all marriages and of 
the amount of “ ukulobola,” and to render it incumbent upon the parties marrying to 
inform the magistrate of the intended marriage, so as to give an opportunity of register- 
ing the marriage, with or without the payment of any fee, taking down the particulars 
as to the “ukulobola,” and giving the girl an opportunity of stating whether she married 
with her own free will?—I think it would be most desirable, and we might say, that 
unless they registered no dowry cases would be entertained; but it would be necessary 
thoroughly to explain that the Government had no other motive. 

7052. If such a law were passed, do you think it could be put into operation with- 
out much difficulty ?—In the present condition of the native mind towards the English 
Government it would be difficult, but, if we could again secure their confidence, J think 
they would like it. 

7053. Would it not be the means also of bringing the Government nearer the people 
in their social relations and show that it takes an interest in them ?—Yes, and in the 
hands of wise and discreet men it would operate beneficially to both sides. 

705+. If such registration takes place, would you register all marriages ?—Yes, and 
I would leave the question of polygamy to be dealt with afterwards. To eradicate it, I 
would use, firstly, moral influence, and when the time comes, legislation. 

7055. To meet the evils which are sometimes urged against “ ukulobola,” would 
you limit, by law, the amount of cattle to be given?—No, not at all, leave it to the 
parties themselves. 

7056. Would you force the parties to pay down all the “ukulobola” at once, 
before the marriage, or merely require a statement of the contract, and as to the num- 
ber of cattle to be paid ?—It wonld be a good thing, if possible, to pay all the cattle 
before the marriage, but a poor man, though he may be a good and deserving, would 
have to abstain from marriage perhaps for a long time, whilst a bad man would be led 
to steal, I would recommend, therefore, that at present the contract only should be 
registered. 

7057. It has been said that we should register only one marriage, and not recognize 
any more in law, and that the natives knowing this would not marry more than one 
wife and polygamy would be stopped?—Polygamy might be stopped, but not con- 
cubinage ; and this latter, I think, worse than polygamy. 

7058. Do you marry polygamists P—No, we have no law to allow us to do so. 

7059. Would you permit a polygamist to be baptized ?—No, not a man, but a 
woman, because she is under compulsion, and, by the civil nghts of her tribe, is an 
honourable wife. 

7060. If there is so much to be said in favour of polygamy, why should it not be 
recognized by the Church ?—It could only be recognized in the way Moses recognized 
it, and that was said to be by the hardness of our own hearts. 

7061. By Mr. Ayliff.] Do I understand you to say, Mr. Green, that you are in 
favour of the application of native laws to the people here, in these dependencies ?—Yes. 

7062. Do you consider that there are some good qualities in their laws ?—Very 
many most suitable to their condition. 

7063. Have you ever considered whether these laws are applicable to natives living 
within the colony ?—I have considered it, and think that the native law should be 
applied to some in their present condition within the colony, but, as their training among 
kcuropeans is so different to natives in this country, I do not think it right to apply it 
in every instance, as | would here, considering they have made more progress towards 
the status of English-born subjects. 
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7064. But, having made that progress under the influence of colonial law, is not 


‘ that rather an argument that the application of colonial law to the natives is good ?— 


Rather the opposite. The case of the Fingoes perhaps, is the best instance you could 
bring forward, from the time they came under us up to this day, they have been in a 
state of heathenism. I think one great slur upon the English Government is that their 


. laws ought to have operated on these people sooner. There should be no mixed legisla- 


tion in the colony, pure English law would be better than Kafir law. 

7065. Can you give any reason why you advocate the application of colonial law 
to a tribe within the colony, say on the banks of the Kei, on one side, and the application 
of a different system of law to the same people on the opposite side ?—Because all can 
understand the Kafir law, both English and natives, this side of the Kei; but the greater 
number of people render it necessary that the colonial law should be carried out on the 
ie and there the Fingoes should be equal to the English in their submission to the 
aw, 

7066. Do you consider that there would be any aes, eet there was uniformity 
in all laws for both the colony and the dependencies ?—There is an advantage in 
uniformity, but I do not think there would be an advantage in now applying it, seeing 
that the people are in different stages of advancement. 

7067. But would you say that the Fingoes in Fingoland are in a lower state than 
the Fingoes in the colony ?—In one sense they are in a higher state, because they are 
more self-dependent, and this arises from the fact, that they have been thrown upon 
their own resources. They know how to band together for schools, and work out law 
for themselves, and thus understand how to coalesce for their advancement. In the 
colony they do not see the necessity for it. 

7068. Look at the condition of these Fingoland people then, as you describe them, 
don’t you think that English institutions, adapted as they are to the colony, are more 
suited for advancement than Kafir systems ?—I have an idea that the native mind will 
never take kindly to European institutions in their purity. 

7069. You think some Kafir laws are better than English laws ?—Decidedly. 

7070. Will you name them?—Well, speaking generally, I think Kafir law aims at 
equity, and avoids all quibbling, and is not so uncertain as English law. 

7071. I suppose you would recommend legislators to see if they could not adopt 
Kafir laws to the colony ?—I would ask that the English law should not seek to dis- 
naturalize the people of this country. 

7072. Would you not aim at the ultimate abolition of Kafir law, so that we might 
secure perfect assimilation of law in the colony and in the dependencies?—No more 
than I would aim at making a black man change his colour. 

7073. Then you do not think, I suppose, that a statesman should aim at making 
one system of law prevail all over the colony and the dependencies?—No, I think the 
native law might be made to grow up into a system of laws very much better adapted 
to the native than colonial law could possibly be. 

7074. Then am I to understand that you are not opposed to what is commonly 
known as class legislation ?—Class legislation may be necessary under certain circum- 
stances. 

7075. If you consider that a different system of laws should permanently prevail 
in the dependencies to that which exists in the colony, are you of opinion that the Cape 
Parliament should legislate for the dependencies?—Not unless the dependencies are 
represented in Parliament. 

7076. If you have your doubts as to whether the Cape Parliament should legislate 
for the dependencies, will you kindly say who should legislate for them?—I would 
suggest a permanent head of Native affairs, who should make native policy as unchange- 
able as possible. What I should like to see myself, is a total separation between the 
colony and the dependencies, and let these latter be governed separately ; still, in as 
much as this is impossible, and the Cape Government will rule them hereafter, that 
Government, imperfect as it is, would bes. be rendered suitable by consulting the wishes 
of the people in Pitsos. 

7077. Do you think that the natives would thoroughly understand, and dis- 
han between one geographical boundary and another?—Yes, they would under- 
stand it. 

7078. Do you consider that the natives in the dependencies are qualified for the 
franchise?—Speaking generally, no. — 

7079. How would you secure representation for them in Parliament?—By Pitsos 
sending up representative men for Parliament. 

7080. But surely it is not possible for 2 ponderous assembly like a pitso to ascertain 
sas the views of the people are?—Not a Pitso of the whole tribe, but of sections 
or locations. 
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7081. But suppose there was a contested election, how would you ascertain the Rev. Thomas William 
majority ?—The subject is too difficult, at once to give an opinion upon, and I have not Green. 
considered how to deal with such a case. Oct. 24, 1881. 
7082, Do you think that the natives in the dependencies would appreciate re- | 
presentation of some sort in Parliament ?—Yes, they would. They would rather have - 
it than be governed by a parliament without submitting the laws to the pitaos. 
7083. Touching ukulobola, do you mean to say that you don’t see any evils 
in the practice?—I would not deny that there are evils, but I think, on the whole, that 
the good preponderates in the present condition of things. 
7084. I suppose you associate the custom with hai Gaia P—I do. 
7085, And, no doubt, you consider that the practice retards civilization ?— Yee. 
7086. Am I right then in assuming that you would not wish to see that practice of 
ukulobola perpetuated, but, on the contrary, abolished if possible, without any violent 
shock to the native mind ?—Yes, regarding it as a temporary evil. 
7087. Would you adopt an assertion which has been made, to this effect, that 
when a native dies, without a son, according to Kafir law his widow is inherited by his 
next heir?—I know that the wife of the dead man is looked after by the heir, but I do 
not know that she is inherited like other property. | 
7088. I take it, that you would, of course, like to see polygamy abolished, and 
that too, as quickly as possible?—Most certainly. 
7089. And what steps would you recommend the Government to take towards 
attaining that end?—I have not sufficiently considered the matter to give an opinion 
on that point. 


Umgudhiea (Hala chief); Afangele, Sandile, Vena, Sigidi, Sitongo, and Ngcengana 
(Amaqwati petty chiefs and headmen); and Mendela (Fingo headman), all of 
the Engcobo district, called in and examined. 


7090. By Mr. J. Ayliff.| Umgudhlwa, where were you born ?—I was born near the ymgudhiwa, Mangele, 

junction of the Bolotwa andthe Emgwali rivers. Gubencuka was then paramount chief Sandile, Vena, Sigidi, 
of the Tembus. The tribe at that time occupied the country from the Tsomo to the elena Necraens 
Idutywa, and from the Idutywa to the Reds oe including what is now Bomvanaland. 
I began to learn the customs of the tribe when I was a boy, about the time of the death 
of Hintza. Ido not know if these customs differ materially from the customs of the 
other tribes. Among the Tembus, the great chiefs made the laws; but when they did 
so they called together the petty chiefs, and after consultation the laws were adopted, 
and made known to the people. The chiefs would sometimes take a suggestion from the 
counscllors and adopt it, but the common people had no nght to say anything about it. 
They could only express an opinion heigl the counsellors. The law once made 
applied to all classes without distinction. 

7091. How are trials conducted ?—In a case of theft, the injured party must com- 
municate or report to the chief, and he will have the case inquired into, and the lost 
property, if possible, recovered. But should a man take the law into his own hands, 
and re-take the property, then the chief will not entertain the charge, but ask, ‘“ Why 
the case was not brought to him ?”” Everybody is allowed to put questions at atrial. The 
accused person is questioned, and has also the nght to ask questions; but through the 
chief. oe aware, that according to Colonial procedure, the accused is not asked any 
questions, but I don’t approve of that. We consider our course better, for we ask the 
accused, say in a case of theft, to tell where he was at particular times, what kraals he 

asscd, and so on; and we can inquire and find out if his statement is correct or not. 

f a man assaults another, and it is a case of blood, the complaint 1s made to the chief; | 
but they may settle it between themselves, if no complaint has been lodged. If, how- 
ever, a third person reports the assault, the chief must make an inquiry, even if the 
matter has already been settled between the parties themselves. No one but the chief 
can settle such cases, for the blood belongs to the chief. The man who committed the 
assault is fined, and the fine goes to the chief. The assaulted man gets nothing. If a 
man kills another he is fined, and the fine goes to the chief; the relatives get nothing. 
'This is an old custom of ours. When there is a faction fight both parties are fined, and 
the fine goes to the chief. Ifa man disobeys the order of a chief, a party is sent out 
against him. He, however, may escape and fly to another chief, who may protect 
him. But if his cattle are intercepted, they can be taken and go to the chief. Rape 
is another offence which is tried by the chief ; the punishment is by fine, which also goes 
to the chief, but a case may be compromised by the parties concerned, and then the chief 
has noshareinit. Adultery is also an offence; the fine goes to the husband, all but a 
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fee to the umsila, but it is open to the parties concerned to settle the matter among 
theniselves: © There can be no charge of adultery against a husband. If a woman 
brought a charge of adultery against her husband, the chief to whom it was brought 
would not entertain it, because such cases are not entertained by us. But if a man’s 
wrves fell upon him for adultery, or any other cause, he would have no redress, as the 
women ‘are of his own household. If a son beats his father or mother, it is a very grave 
offence. If the offender has property, a fine is imposed, and if such a fine cannot be 
paid; the-son is‘sometimes driven away. Ifa man is ordered to be fined by the chief, 
and ‘he takes out his assegais to resist, an ‘pt will be sent out at once to kill him, with- 
out any trial. When a man is apprehended and is being taken to the great kraal, and 
gives trouble or resists, he may be thrashed. 

7092. Do you: understand what is meant hy the spoor law, and is that recognised 
by: you ?—I have heard of it. It is not our law, but now it is practised. If the spoor 
is traced to a kraal, there is a search made in the kraal to find the cattle, or in the ba 
to find meat or other circumstantial evidence ; and if anyone refuses to allow his hut to 
be searched the matter is reported to the chief, who says the owner of that kraal or hut 
is guilty and must pay. If nothing is found, the matter drops. But, according to our 
old: customs, if ‘a spoor was traced fram the country of one tribe to that of another, an 
ampt would be sent out, and make reprisals. 

7093. You are a chief, and hear and determine cases yourself ?—Yes. 

7094. When did you last try a case ?—On Friday last I tried a case at my kraal. 
It was a dispute about a goat. I made inquiry, heard the witnesses, and decided that 
the goat should be given over by the one person to the other. If the man against whom 
judgment was given wished to appeal, he had the right to do so, and carry the case to 
the magistrate here. 

Thomas Tshecile says:—There are a great many laws and customs among the 
different native tribes, such as Tembus, Pondos, Gealekas, and Zulus, which are similar. 
Polygamy is one, “ ukulobola” is another, also “intonjane” and circumcision. The 
Zulus; however, are an exception with regard to circumcision. 

Umgudhlwa says :—We wish all these customs to continue. 

Teis Mabetha (a Christian native) :—I cannot, as a Christian, approve of 
“intonjane.” 

'* Umgudhiwa :—I do not approve of that custom either, when cases occur where 


young girls are, against their wishes, seduced by married men. 


«7098. By Mr. Ayliff.] How would you stop such an evil ?—I cannot say anything ; 
it #8'a matter of the young people. In cases where young women consent, there is no 
ea but where they do not consent, the man has to marry the woman, or pay 
cattle. 

7096. What do you think of “ ukulobola ?” 

“Yhomas Tsheceli :—I find no objection to it. It is a convenient mark, and shows 
when a woman is married. 

- Umgudhlwa :—The woman is not purchased. The payment of “ukulobola” for 
a girl distinguishes a married woman (wfazi) from a mistress (dikazi). The cattle 
passing serves to form a link of friendship between the families. Cases do occur where 
the thasi, or cattle payment, is returned ; as, for instance, when a woman says she 
dislikes her husband and goes home. Sometimes a father refuses to receive the 
daughter, and will talk to her and send her back to her husband, and if she does not go, 
the father-may beat her. Tho husband is sometimes selected by the father, and some- 
times by the daughter; but she has no choice if the father wills it. If the girl objects 
to her husband she can appeal to the chief, and it sometimes happens that the chief 
does not compel the girl to marry, and orders the cattle to be given back. Asa rule, 
however, he endeavours to carry out the wish of the father ; but if the girl is persistent, 
saying that if she is to be killed she would rather be killed at the chie?’s kraal, he does 
not compel her. There is no limit to the number of wives a man may marry. I have 
five wives, | 

~' Silo ‘(counsellor of Pangella) :—We are not limited by anything but our want of 
cattle. ' Gecelo has ten wives, and Pangella has five. 

 Umgudhiwa :—No doubt our practices give an old rich man an advantage over a 
god man; but if the man is wealthy, it is a good thing for our daughter, for she will 

well off. We think it a good thing that the parent should send the child to the 
persdn he thinks proper. 

Joseph Lemane :—I have only one wife. I marricd from love. But love 1s 
hampered among us by ihezi (dowry). 
Ngcengana :—The view of the chief is correct. We think it would be a wrong 
thing for a girl'to have her.own choice, and go to a man who has no cattle. 
: “Wendela (Fingo) >— According to our old customs, a girl was not forced to marry 4 
a yeas , AD 
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man; but wo got this custom among the Knfirs. Now, sinco “WO haven come anise Vmgudblw; Monge, 
Gov ernment, we have reverted to our old custom, and do not force a girl to marry & tong : feseteet da 
against her wishes. ; 

George Mabandhla :—Among the Fingoes both systems are practised. The better 
eee of men will not force their girls to marry, but the other class will force them against 
their wills. 

7097, What is your law with regard to inheritance?—Umgudhlwa:—li a 
chief dies all his property is inherited by the eldest son of the great house, exgept the 
property belonging to_the other houses which goes to the. eldest son of. these 

ouses respectively. It is customary for the chief in his lifetime to appprtion 
property to the different houses, and if no such apportionment has been: made 
everything goes to the eldest son of the great house. These rules apply to. all 
alike—to chief as well as to people. If a man dies without leaving any son, his 
property is inherited by his brother, and failing succession in the male line, it .goes toe 
the chief. The wife or daughters cannot inherit. The widow also goes to the brother ; ; 
but if she does not like it she can go to her father’s house. She would not marry again 
from the kraal of her husband’s brother.. If she married again it would be from her 
father’s kraal, and she would be “ ukulobolaed”’ again. The girls would be taken by 
the brother, who, i in the event of their marriage, would receive the iasi (dowry) for 
them, and if there was no brother they would be married from the chief’s kraal, and the 
chief would receive the ikasi. 

7098. Are there many Christian marriages among the people?—There are many ; 
they marry in church, some with “ ukulobola,”’ and some without. 

7099. What is the native custom with regard to land tenure ?—According to native 
custom the land belongs to the chief and is his property. He might sell the land if he 
were moving away with all his people. He could give leave to other people to settle on 
the land after consulting with ts magistrate, but 1f the anpakati objected, he would 
leave italone. Cases do happen where the chief will give out land for a school, or to a 
native for a farm, and he will allow the native to live there, but the farm would not be 
alienable, and if the man moved away the land would revert to the chief. 

7100, How are lands held in this district P—The land here belongs to one person 
—the Chief Gangelizwe—and I think so jt ought to continue. J:do not understand 
anything about land being held on individual tenure, or epee, by natives. I 
think the Tembus would prefer remaining as they are, Be 

Thomas Tsheceli :—I can say nothing about what the chief says. Iam the owier 
of a farm given to me by the Amaqwati chief Sitonga, who is now here, andi would like 
to have title. 

Mangela :—I am living on the land which belongs to Dalasile. We Amagqwaties 
would like to live on the tribal tenwre—the land being held by the chief for thé people. 

Umgudhlwa :—Under the tribal tenure, the chief would have the power to dis- 
possess any person and to put another in possession. I have heard of this, but I have 
never done so myself. The way in which land is allotted is this. A man;goes‘to the 
head chief and applies for a place to settle. He sends him to a petty chief, who allots 
him a place in the section occupied by himself. The man does not give the chief any- 
thing for this, but he has to work for the chief when called upon without reward, and 
generally to obey his wishes. In the case, however, of any trespass upon the land 
allotted, there is no claim for damages, even if the trespass took placein the night. 

They may thrash the parties trespassing, but this is no formal offence. ‘This. was out 
law, but the magistrate has now made regulations against trespass committed at nant 

Mangele :—The chief has fairly represented what our laws are. 

Thomas Tshecheli:—The people here do not understand what are Colonial . iawas 
They are trying to learn; but there is a good deal of darkness; therefore for the 
present we prefer being governed by our own laws, as expressod by Umgundhlwa.. 

(Umgundhlwa here requested to be allowed to retire for a little while to consult 
with the people. ) 

On resuming, Umgundhlwa said :—After careful consideration, we say we are ured: 
to our own customs. We have at different times callod for missionaries and called for 
magistrates. We are now considering and trying to learn your laws. We do not yet. 
understand them, and therefore we desire to be kept under our own present laws. ‘The 

reatment we reccive from our magistrates is good. We do not want canteens at all in. 
- country. ‘The canteen destroys the people. A man takes to drink and becomes 
impoverished. The people would not look upon it as class legislation if the natives were: 
altogether forbidden from getting drink. 

7101. Have you anything more to say >—We hope Government will, from time 
to time, send persons to explain matters to us. .We are Government childzen, and a child. 
must be advised every day. 

Mendela (Fingo) :—Your children are glad to see you. You gave them bread and 
land also. You also gave them magistrates, who are dealing well with them. 
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Mangelo :—Thankful. 

Silo :—(Councillor of Pengella) :—All are thankful they are under Government. 
Magistrates have been giver. us by Government, and we are glad people have come to 
see how we live and deal with them. We have no complaint to bring forth. 

Sitonga:—We are thankful for your ne to give advice, and we hope our 
magistrates will rule us according to the laws you leave when you depart. We do not 
know much about government laws, we are only now trying to learn them. 

Sandili :—We are much satisfied to-day, for we have seen you, we only knew one 
Government before, and that was the magistrate. The Kafirs are a people of sleepy 
heads ; you must keep them well. 

Vena :—We are thankful, and our thankfulness we will express through our 
magistrate, whom we hope will never leave us. We are satisfied with the treatment we 
receive. 

Qoti :—Also thanks. We have got anice feeling. Itis true we have sleepy heads, 
we want learning. 
 Sigidi :—It is true what has been said. We are thankful. Our magistrate spoke 
to us against joining the rebellion, but still we did not listen as we have no heads. We 
would like our magistrate to stay with us and get advised by them. 


Umtata, Wednesday, 26th October, 1881. 
PRESENT : 
Sir J. D. Barry, President. 


J. Ayiiry, Esq. | W. E. Sranrorp, Esq. 
th, 8S. Rotianp, Esq. 


Rev. William Sigenu, Fingo Wesleyan Missionary, examined. 


7102. Sir J. D. Barry.| Where do you live, and how long have you been a 
missionary ?— I live at Rode, in Pondoland, and I have been a missionary six years. 

7103. Do you know something of Kafir laws, and that, generally each tribe has a 
Chief ?— Yes. 

7104. Have you noticed that for every crime thcre is a punishment amongst 
Kafirs ?— Yes. 

7105. If a man steals, what is the usual form of punishment?—He is always 
punished by a fine. 

7106, Is the man tried before he is fined, and by whom is he tried? —Yes; he 1s 
ae a the amapakati or councillors, but the chief decides what the punishment 
shall be. 

7107. Have you ever been present at the kraal when a man is tried, and seen how 
it is done Yes; and the form and proceedings seemed to me to be fair. I thought 
every chance was given the prisoner. The amapakati are seated at the kraal, and 
the accused generally seated close to them; this position was not always taken by a 

risoner, but still there was always a distinction. ‘The witnesses for the accused sit near 
im, and those for the other side sit with the chief. Then the charge is made before 
the amapakati and in the presence of the accused, by the person injured. 

7108. Will you tell us what took place at the last charge you saw dealt with ?—I 
will; it was asheep-stealing case. The court was arranged as I have just now described, 
and he who had lost the sheep explained to the amapakati how he had lost the 
animals; that he had enquired into the matter, but could not find any trace of them, and 
how that, on renewing his efforts, he had traced them and found them at last amongst 
the sheep of the accused. All were found with the exception of two. He enquired of the 
boys who had charge who had got the rest of the stolen property, but they denied having 
seen more than those recovered ; the man had his suspicions, and a short time afterwards it 
came to his knowledge that these boys really had taken the sheep and sold them. All 
this was explained to the amapnkati, who then said to the accused, “You hear what 
this man states ?” “Yes,” they replied. “Is it true that he found some of his sheep with 
yours?” “ Yes,” they said; ‘but we did not take these sheep, and we only saw three 
of them and they came into our flock .”” “ Is it true,” asked the amapakati, “that you 
sold some of these stolen sheep P” to which the acoused replied, “No, we only saw these 
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three sheep.” “ You did not sell any then to another man ?”’ “No,” said the boys; “ wedid Rev. Filliam Sigenu. 
not take any of the sheep to sell.” Here the complainant spoke and said, “ Yes, I have Oct. 26, 1881 
heard that these boys did take some of these sheep and scll them.” Then the amapa- ~"°’ ” 
kati asked from whom he heard the sheep had been stolen and sold, and the man 
named the persons, and the witnesses were called. It was proved by one of these latter 
that he had seen these two boys taking the sheep along the river where the boys sold 
them, and that he had spoken to the lads. Of course the accused could not say anything 
because they were seen, and it was clearly proved that they had sold the sheep. 

7109. Did the amapakati then give the boys the right to cross-examine the 
witnesses P—Yes, they allowed the boys to ask the witnesses any questions they pleased, 
and they did so, enquiring as to where and when such a thing happened. 

7110. Were there any other witnesses P—No, that closed the case as far as the 
evidence went. | 

7111. Was anything said to the boys as to their being innocent or guilty at that 
time?—No. Before the amapakati gave the verdict they went to the chief, and told him 
all about the case, after which the chief came back with the amapakati and said, “ It 
18 quite plain that the boys have taken the sheep, and they must pay.” 

7112. Had those boys any property to pay with?—No, and the fine was paid by 
the father of the boys, and this fine was two sheep each boy. 

7113. How many sheep had been lost?—T'wo. 

7114. Do you know whether the father brought the sheep, or was any messenger 

| ie - fetch the fine?—No, they sent a messenger who is called the umsila to bring 
e sheep. 

7115. And who got the fine?—Some went to the owner of the sheep, and some 
remained with the chief. 

7116. Have you ever been present or seen any case of witchcraft?—No, sir. 

7117, Then you do not know anything about the ceremonies or proceedings con- 
nected with witchcraft?—I know a little, but I never cared to go into them. 

7118. In whose country are you living?—I am in Umgikela’s country. 

7119. Does he try cases in the way in which you have described that case of sheep 

ing ?—I cannot say as I have never been to his great place. 

7120. Is there much crime in Umgikela’s country ?— Yes, a great deal. 

7121. Of what character ?—Sometimes there is killing, or witchcraft, and stealing. 

7122. What is done in the case of one man killing another ?—They make him 


pay. 

7123. What do you mean bv witchcraft P—They smell out a person without going 
to see the chief, and they may kill that person perhaps, and when the chief hears of it 
he sends to find those men for they had no permission to kill the man although he was 
smelt out. 

7124, Then the chief does not approve of witchcraft ?—Yes. But first of all 
people should go to the chief, and if the chief be willing then it is all mght. 

; 7125, Witchcraft is still practised among the Amapondos ?—Yes, although it is 
essening. 

7126. Have you any reason to hope that before long it will cease altogether ?— 
I doubt if the chief himself really wants anybody killed, but the people, as a nation, 
want to keep the practice up. 

7127. Mr. Stanford.| Are you well acquainted with the natives in Tembu- 
land ?—I am, and I also know those in Emigrant Tembuland as well aos those in 
the Tambookie location. 

7128. How do you think we should govern these people, by their own laws 
or by Colonial laws ?—I think by laws based on Colonial system ; selecting the best 
part of Colonial laws and embodying them with the native laws. 

7129. Would you allow the chiefs to hear cases between their own people or not ?— 
Yes, I would allow a chief to try a case first, and then, if he was not satisfied 
with the chiefs decision he could appeal to the Resident Magistrate. 

7230. Would you require always that two men, say belonging t> Mantazima’s 
people, should always go first to their chief, or if one of the parties wished at once 
to go to the magistrate, which should be the course P—I would rather say if they 
came to the office, let them first go to the chief, and appeal afterwards. 

7131. What kind of punishment should be inflicted upon natives, like those we 
have to govern here, for crimes P—I think fines. 

7132. What is the punishment amongst Kafirs for murder ?—The murderer has to 
pay a fine in cattle. 

7133. How mnch ?—It is not fixed, and depends upon whether the man hag 
many cattle or not. 

7134, Is he generally eaten up P—Yes. 
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7135. What punishment, under our Government, do you think shou!d be 
inflicted for the crime of murder P—I think a man should be hanged. 

7136. In regard to fining for other crimes; now suppose a man could not pay 
the fine, do you think he should then be imprisoned ?—If he says I have nothing to 
pay with, and there is no relation or anybody to come forward and pay for him, then 

think he should be put in prison. 

7137. Do natives usually conduct their own cases before the chief P—Yes, I think 
they prefer to conduct their own cases without agents. © 

7138. Do you think it would be better in the Magistrate’s Courts in the depen- 
dencies, that an order should be made that native cases should always be entertained 
without agents appearing ?—Yes, I do. 

7139. Do you think that brandy should be sold to natives P—No, I should be 
glad if I did not see a single bottle in the whole country. 
= 7140. Do you think that in the Colony brandy should not be sold to the natives ?— 

e8 


7141. Would most natives agree with you in saying this ?—The most of those 
who really have the good of the people at heart would agree with me, but those 
who want to drink would not say so. 

7142. Do you think if the laws by which these people were to be governed were to 
be written that it would be a good thing P—Yes, it would be a good thing, a very good 
thing indeed, for then each man could see and know the law for himself. 

7143. Are there many natives able now to read ?—Yes, there are a great many. 

7144, Then, should a code of laws be framed, would you recommend that such 
code of laws be translated into Kafir?—Yes. | 

7145. If a good code of laws were framed, do you think it would be possible to 
induce independent chiefs to adopt such laws ?—I think so. 

7146. Has the sale of brandy been largely introduced into Pondoland ?—I don’t 
know, but at the great place there is plenty. 

7147. Are the customs of the Bacas similar to those of the Tembus ?—Yes. 

7148. Then do you think that laws made suited to the present condition of the 
Tembus would be equally suitable to the Bacas and other tribes in your neighbourhood 
in Griqualand East ?—I do. 

_ 7149. Would you recommend that amongst those tribes also, the chiefs should 
be allowed to settle disputes between their own people ?—Yes, with the privilege that 
if they are not satisfied they could go to the magistrate. 

7150. By Mr. Rolland.| How is it when the umsila goes to fetch the amount of 
any fine that the people know he is the chief’s messenger —In Pondoland they send a 
tiger’s tail, which the messenger always carries, and that proves he is not an imposter, 
although as he does not always take this badge of office, imposters have been known to 
avail themselves of the practice for the purpose of stealing. 

7151. When a man has stolen cattle by falsely representing himself as an umasila 
what is done to him ?—If he is caught he is fined by the chief. 

7152. You say that witchcraft is diminishing in Pondoland. Is it on account of 
your connection with neighbouring tribes, or is it because of the influence of mission- 
aries —Both have something to do with it. 

7153. In Tembuland and Emigrant Tembuland if chiefs are to use a modification 
of Colonial law in settling cases in the first instance, how arethey to learn the law ?— 
That would be a difficulty, as many of these men would have no opportunity of acquiring 
a knowledge of the law. 

7154. What kind of men do you think ought to be appointed magistrates in this 
place ?—I think they should be those well acquainted with mie natives and their affairs. 

7155. Will you explain ?—There are some good men born in this country, mission- 
aries’ sons for instance. The magistrate should know the language, as the want of so 
doing embarrasses a man very much. 

_ 7186. By Sir J. D. Barry.| Are there many chiefs in Tembuland who are able to 
deal with cases between natives P—Now the country is changed and the chiefs are 
scattered, but I might mention Matanzima, Darala and Gangelizwe. 

7157. But are there some chiefs who are incapable of dealing with a case fairly ?— 
There are some chiefs who certainly are unfit. 

_- 71658. If there are some chiefs unfit, how would you work a system which says that 
all chiefs may try cases P—I would select those who are good, and where they are not 
good, let Government appoint some one. 

7159. And do you think that would be acceptable to the people ?—Yes, I should 
BAY 80. = 

7160. Neither Matanzima, Darala, nor Gangelizwe can read ?—They cannot. 

7161. Then how would you learn them to deal according to the provisions of this 
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written law ?—Gangelizwe can read a little, but they could get somebody to teach them Rev. William Sigenu. 
the law. 

7162. Do you think it would be better for Government to appoint a man as 
councillor to any chief having jurisdiction, and this councillor should instruct the 
chief in the law and act as one of the amapakati, 1 man who can write and, if 
necessary, take the evidence P— That I think wouldjbe a good plan. | 

7163. Do you think if the Government were to say that it should be so, that the 
pens would like it and that the chief and the people would see that it was good ?-— 

es, I think that they would like it. 

7164. In regard to these cases that you would allow the chief to deal with in the 
first instance, would you let him hear a charge of murder ?—No. 

7165. Cases of hut-burning and destruction of property P—No, sir. 

7166. With serious cases of theft, where for instance a large number of cattle were 
stolen ?— Yes. | 

7167. But you have said that if a man is fined and he cannot pay, that the man 
must go to prison ?—Yes, so he should. | 

7168. Well if he is tried by the chief, where is the prison?—He must go to the 
prison of the magistrate. 

7169. Do you think it would be just for the magistrate to keep such men in prison 
without knowing what has taken place, and merely because the chief has adjudicated ?— 
I think in such cases the magistrate should try them. 

7170. But the man has already been tried, and it is only because he cannot pay 
that he goes to the magistrate to be tried?—Then the magistrate must take the case 
over again although the man does not appeal. 

7171. Is that not a very cumbersome mode?—I cannot say. 
7172. Murder cases you think should go in the first instance to the magistrate ?— 
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Yes. : 

7173. In regard to those fines in theft cases, I believe the chief takes some part ; 
now don’t you think that’s a very bad thing?—It would be better if the chief did not 
take anything. | | ae 

7174, But it is usual for the chief to take part of the fine?—Yes. ) 

7175. Doesn’t that make the trial somewhat unfair?—Perhaps it does. 

7176. Wouldn’t it be better if the chief got no portion of the fine?—Yes, it would 
be much better. | 

7177. And that where chiefs are employed by Government. that they should get a 
salary and not part of the fine?—I think it would be a very good thing. 

7178, You say that a magistrate should know the language; now Major Elliot 
does not know the language of the country, yet is he not much admired and a very 
good magistrate ?—Yes. 

7179. Then where is the evil?—Sometimes a magistrate’ cannut always get a good 
interpreter and a just man at the same time ; sometimes an interpreter deceives them, 
and occasionally puts the case in a wrong way to the magistrate, and again, often when 
a man wants to see his magistrate personally there are difficulties put in the way ; that 
is how I look at it. 

7180. How would you deal with a case where a Kafir and a European, a colonist, 
combine together to break into a shop and steal P—I should send it to be dealt with 
at the office. Be, 2s 

7181. According to Kafir custom, when a man is accused, 1s he asked what he 
has to say ?—Yes. 

7182. And suppose he won’t speak would he be punished P—I cannot say, for I 
never heard of such a thing. They would make him, I think, he must speak; if he did 
not he would be fined. . 

7183. But if he is fined but still will not speak ?—Then let the case be proceeded 
with. 

7184. Would it not be better for the chief or magistrate to go on with the case 
without fining him ?—No, I think it best, if possible, to make the accused 
speak. 

7185. By Mr. Stanford.] In naming Gangelizwe as the only chief in Tembuland 
proper, who can read a little, and Darala and Matanzima as capable of dealing with 
cascs, have you not left out some others ?—I don’t know any more. 

7186. By Mr. Ayliff.] Have you found that amongst all the Kafir tribes you 
know that polygamy is practised. Do you condemn it as a practice that is evil P—Yes. 

7187. Is it your opinion that it is desirable for the good of the natives that 
they should not continue it P—Yes. 

7188. Do you say that, because the practice is opposed to your view of what is 
Christian law, or do you think it is an evil from other considerations ?—From other | a 
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girl to marry him whether she likes him or not. 

7189. Can you say, from your observation, whether the practice is lessening or 
whether it prevails as much as ever P—I don’t think it is decreasing. 

7190. I suppose the rules of your church do not permit a polygamist being a 
member ?—No, the rules do not allow it. | 

7191. Can you call to mind any instance in which a polygamist, who has become 
a Christian, has applied for admittance to the church ?—I have had many such cases. 

7192. What was your rule in cases such as these ?—We first of all take the 
applicant on trial, and at the same time explain that he will have to put all his wives 
away except one. Of course, this is a very hard trial to him, and perhaps he holds out 
a year until at last he agrees to keep one wife and puts the others away. 

7193. Do your members make any provision for these wives they put away ?—No, 
but if the woman is young she can marry again, and ifsheis old she is sometimes 
allowed to remain with her children and cattle. 

- 7194, If a member became a polygamist would you put him out of your church?— 
es. 

7195. Do you object to the practice of ukulobcla ?—Yes. 

7196. If a member of your church practised ukulobola would you put him out ?— 
We have no fixed rule as yet in regard to members who might practise ukulobola. 

7197. But let them be officials of the church?—They would certainly not be 
allowed to practise it, and it would be stopped. 

7198. Do you personally object to the practice P—Yes, I think it is bad. I will 
give an instance. Where I am there was a girl, she was.a Christian, and there was also 
aman, a cripple, who wanted to marry her. The parents of the girl, who thought more 
of the cattle than of their child, forced the girl to marry this man for whom she had no 
affection ; she cried very much, and some time afterwards actually ran away. 

7199. Was this cripple a heathen ?—Yes. 

7200. How was the girl forced?—She was simply ordered to go. 

7201. What is the number of cattle generally paid for a wife?—In Bacaland 
about twenty, in Pondoland about twelve common people, in Tembuland about fifteen 
or seventeen. 

7202. Do you find that the father gives the girl to the man who offers the most 
cattle ?— Yes. 

7203. Do you know of any case in which there have been two suitors competing 
at the same time for one girl?—Yes, I know of such a case, and the one who gave the 
most cattle got the girl. 

7204. en a father arranges that his daughter shall be married to a man, is it 
necessary that she should give her consent, or does he sometimes insist on her marrying 


the person she dislikes, Sometimes the father will merely tell the pn that he is going 
t 


to send her to such and such a person to be married, and whether the girl be willing or 
not she must go. 

7205. Then it is not considered indispensible that she should agree?—No, they do 
not look to that very much. 


7206. By Mr. Stanford.] Do you think the customs of ukulobola and polygamy 
should be recognized in the dependencies ?— Yes. 

7207. Before whom should cases arising out of these customs be heard P—I think 
cases in connection with these customs should go to the office in the first instance, 
without going to the chief. 

7208. If a woman left her husband, both being heathens, and the wife refused to 
return, would you allow the chief to settle such a case or not?—Yes, I would allow the 
chief to settle it. 

7209. Do you think that the Government should recognize all the marriages of 
these people or not?—I do not think so, only the first wife 

7210. Would you apply this rule to the chiefs also?—No. 

7211. Would you allow the chiefs to marry as many wives as they liked P—For 
myself I would not, but I would not interfere at present. 

7212. Do you think that at present it would be safe to tell the natives that we will 
not allow them to marry as many wives as they like, and the chiefs also? —Not just now. 

7213. Do you think it would be a good thing to register all the marriages amongst 
the natives ?— Yes. | 

7214, How would you do it?—If there was any young man about to marry it 
should be reported at the office, and the magistrate could register the marriage. 

7215. When he wanted to register the second wife would you allow it?—No. 

7216. Do you think this can be done now, or must we wait?—lI think it could be 
done now. | 
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7217. Would you make the chief do that also, register one wife, and not recognize Rev. William Sigenu, 
any of the others?—Yes. ae re a 

7218. Do you think that that would prevent their sae more wives, or not ?— oe 
I cannot say, but in time it might, because when a woman has children and other. 
women also have children, when they want to get inheritance they would come to the 
office, and the magistrate would say, “I only know of one wife that was reported here, 
I don’t know about the other wives, so I cannot say anything about the property for 
them.” I think such a system would stop it. 

7219. Would you have any fee payable on registration?—Yes, a small fee of, say, 
five shillings. 

7220. You said just now that you thought it advisable not to make at present 
a change which recognized one wife and not the others ?—I meant to say that it would 
not be wise to apply this rule to the chiefs just now, but you might do so with the others, 

7221. Do you think we might limit the number of dowry to be paid for wives P—I 
think it is a good thing to fix the maximum number of cattle. 

7222. Do you think the people would like it?—-I don’t know. 

7223. By Mr. Rolland. | Do the marriage customs of the Pondos resemble those of 
the other Kafir tribes? —Yes. | 

7224. Do the men undergo the rite of circumcision before they can marry among 
the Pondos?—The Pondos do not circumcise, it is the law of their country, and the 
chief is not circumcised. 

7225. If Umgqikela was circumcised, would the people do the same thing P—Yes, 

7226. Do the Bacas circumcise?—No. 

7227. Why?—Also on account of the chief not being circumcised. 

7228. Do you know the reason of the chief not being circumcised P—No, I cannot tell. 

7229, Among the natives generally, if the ukulobola were paid in money instead 
of cattle, would it be admitted P—Many of the Fingoes now take money instead of 
cattle ; the amount being regulated by the price of the latter. 

7230. If they take money for the ikazi, what is the money given for?—The 
parents, as compensation, take the money because they brought up the child, and it is 
to repay them cost and trouble. 

7231. By Sir J. D. Barry.| If in Pondoland a man did circumcise, would he be 
punished ?—Yes, he would be almost eaten up. 

7232. Have you ever known a case in which a man has been eaten up because he 
tried to circumcise?—I have not seen a case myself, but I have heard of it, 

7233. Do the Fingoes living in Pondoland circumcise amongst themselves P—No, 

7234. Are there Kafirs living amongst them ?—Yes. 

7235. And are they also prohibited from exercising the rite P—Yes. 

7236. Did the chief come to the conclusion that he would not circumcise after 
calling together his amapakati, or was he simply afraid to ciroumcise?—I cannot say, 
but it is the law. 

7237, Why did they, and how did they, make that law?—I do not know, but they 
follow the example of the chief. 

7238. What custom is there among the Pondos now which is observed on 
introducing a man to the status of manhood ?—It is only when he is married that he 
becomes a man, and that he does at nineteen or twenty. 

7239. You say that the evil of ukulobola is that it leads to compulsory 
marriages P— Yes. 

7240. Well, suppose the law stopped these compulsory marriages, would you still 
find any evils in aie ?—Yes, because they would not give up forcing, although 
it would not be practised openly. 

7241. Supposing a woman would not marry a man, what would the Pondo law 
allow to be done to her P—If she persisted in refusing, the law would not force her, 
although the parent might be unkind to her. _ 

7242. Is there a custom in Pondoland, a modern custom, by which the man runs 
away with the girl, and afterwards comes to the father and arranges about the 
ukulobola P—Yes, there is such a custom, and that is becoming very general. 

7243. In that case it is the girl’s consent which settles the marriage P—Yes. 

7244, Are her people satisfied with that if the ukulobola afterwards paid is 
sufficient P—No, and it leads to a constant claim for ukulobola during the marriage, 
and the claim continues until the woman becomes quite old; still the woman would pe 
given up by the man, and the law would not compel the husband to give her up, provided 
he paid the ukulobola. | 

7345. In Tembuland you say it would be well to register the first wife ; now if the 
law said that, do you think any people would register unless you fined them for not 
registering ?—If a law was made that all young men must come to the office and 
register, it would be obeyed. © ae. CG 


Rev. Dr. Callaway, 
Bishop of St. John’s. 
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7246. Which one should he register, his first wife, or the wife he wants to make 
his chief wife?—That I cannot decide. | 

7247. Which is the first wife in Pondoland?—Usually the first wife is the one 

t married, except in the case of chiefs. 

7248. Do you think the natives would like it very much if we registered all their 
wives?—Yes, they would be glad, but it would encourage them to take more. 

7249. When a man takes a second wife, the other bane still alive, does he assi 
any property to the house of the second wife P—No, he does not; he first begins fr 
borrowing a cow from the great house for the use of the other house, and afterwards 
| aside from his earnings property for a second house, and what that house earns als 

ongs to it. 

7250, Can a man, during his lifetime, deprive the second house of what he ha 
once given it?—No, he cannot. — 

7251. What he gives remains as a settlement for the benefit of that house?—Ye, 
for the benefit of that house and the children. 

7252. Now, if you register first wives, do you think that a man would still go on 
Ae <r third, fourth, and fifth wives, unless you punished him?—Yes, I think 
they would. | 

7 7953, In regard to individual tenure, is there any such thing in Pondoland?—! 
sa know of one case, that of James Soudini, a Fingo, to whom the chief Gecelo gare 
a farm on which he lives together with his son. The father himself is at preset — 
residing at Osborne station in Bacaland. The son, I might say, is a Christian, and hu 
only one wife. On this piece of ground there are on fe natives. The chief gave 
Soudini a certificate in writing. Other Fingoes have locations, but have no writing. 

7254. By Mr. Stanford.] Were any boundaries pointed out to this piece of land?— 
Nothing except the native boundary of the ulamlo or stream. 

7255. Haw close to this man’s kraal were those of other natives? —They are mixed 
together, and they are all under the authority of the chief. 


The Right Reverend Henry Callaway, Bishop of St. John’s, examined. 


7256. By Sir J. D. Barry.| What is the extent of the bishopric of Sant 
John’s P—From the Umzimkulu to the Colony, and from the Drakensberg to the sea. 

7257. You have had an extensive acquaintance with native laws and customs?— 
Yes, both here and in Natal. 

7258. Have you observed a similarity in their laws and customs ?—In many 
respects there is a great difference, I refer to the Zulus particularly. 

7259. It is proposed to codify the native laws here, do you think that a god 
thing ?—In Natal they attempted to codify the native law, but it never succeeded m 
regard to some of the laws. I was, when in Natal, constantly corresponding with the 
Secretary of Native Affairs and discussing matters. 

7260. In what ts was the code a failure ?—I think that the marriage law 
was a failure. When i speak of the Natal code as a failure, I do not refer to the later 
code of 1875. 

7261. What was the law then, and how was it a failure P—Some of the provisions 
were very good indeed. I was sorry for the sake of those provisions that it should not 
have been asuccess. For instance, one of those provisions was the recognition of the fact 
of a Christian society springing up among them ; a provision was made that the girl should 
possess, in intended marriages, a veto as to the disposal of her person; that the 
ukulobola should be limited, and that it might merge with the consent of the partie 
into a kind of provision for herself and children. One of the great evils was the fine 
for a man marrying independent of ukulobola. The natives spoke to me and said 
they could not understand how it was that white men, the missionaries, and the Govern- 
ment,—the missionaries in particular— so strongly objected to ukulobola, yet took + 
of it for themselves. The consequence was this, that owing to the interference of such 
a law many of the people did not marry, and the magistrates began to find that instead 
of there being marriages there were cohabitations. One of the magistrates told me 
that he would punish this severely, and when I asked him by what law, he could not say; 
it was impossible to punish them. 

7262. Were there any other evils in connection with the Natal code, or attempted 
code, you found ?—The official person who was appointed to be present at the marnage 
was not always to be depended upon, because I believe that he received consideration for 
concealing the fact that the girl’s consent was not given, and you could not rely on the 
native official witnesses. 

7263. Would you remedy those evils and reserve the good, or abolish the law 
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altogether ?—That law I believe has been abolished, but I might mention that I urged Rev. Dr. Calaway; 
upon the Council to preserve the more valuable points; but the members of the Bishop plies 
Legislature could not make distinct laws for the purpose of defining and regulating or Oct: 26, 1881: 
formally legalizing what was regarded as an evil. It would perhaps better explain my | 
meaning if I were to point out that in France there is a law for the regulation of 
prostitution, they do not legalize it, and it seems to me the same might be done in regard 
to polygamy. e might regulate it without giving it the moral sanction of a law. 

7264. How would you regulate polygamy here ?—Firstly, it does not appear to 
me to be desirable to attempt to restrain polygamy by direct legislation, because such 
legislation would, in the first place, fail; secondly, because if the native gave an external 
obedience to the law, there would follow a greater evil in the form of concubinage, and 
by indirect legislation it should be discouraged as being against all higher social order} 
thirdly, it cannot be tolerated in the Church. That is, polygamists cannot be admitted as 
members of the Church, because the Church is an association founded on certain defined 
principles, and has for its object the formation of a certain state of society with which 
polygamy is not compatible. Fourthly, I feel strongly that Christianity should not be 
employed to exercise a coercive force on men’s minds through the advantages or 
disadvantages of secular matters or temporalities to be gained by a profession of ‘faith. 
Fifthly, when natives apply for membership, or ask leave to settle on mission stations, 
that is on land mea to belong to the missionaries, they are always informed on the 
subject of polygamy. Sixthly, in the case of a native settling on the station, or becoming 
a member of any Christian society on certain terms, and if one of those terms is that, on 
becoming a polygamist he must leave the station, it is no hardship for him to be obliged 
to leave on breaking the rules of this society of which voluntarily he became a member on 
certain conditions. Seventhly, whether it is desirable to have such a rule is a matter of 
opinion, but the rule in Christian villages becomes an indirect method for suppressing poly- 
gamy. Speaking generally, this question only arises amongst men who have, in some way 
or other, become connected with a Christian society. ighthly, it would be very 
desirable that there should not be two kinds of villages, one under Christian and 
secular rule, the other under purely secular rule. It appears to me extremely desirable 
that the Government should come to some understanding with the missionary bodies on 
that subject. 


7265. How would you propose that the Government should deal with polygamy 
with a view of ultimately putting it down ?—-As a question of policy rather than 
morality ; as an existing evil which they cannot suppress. It must ‘ake agesto change 
that moral condition of the people upon which polygamy rests, and any attempt by 
direct legislation to put it down ould create evils. 

7266. What steps do you think the Government may now take with the view of 
ultimately eradicating it, or would you advise it to take none?—I can recommend 
nothing more than this; to recognize the fact of the Christian missionary working in 
the midst of the people as the thin edge of the wedge to break up their present social 
condition; to support the missionaries in their work, rendering it the means of. 
ultimately destroying the evil by educating the Kafir ; to countenance the mission 
Kafir, the Church mode of marriage, and everything you can; and in that way 
waar suppress polygamy. ‘These would stand up as an example and means of 
teaching. 

7 267. It has been suggested that we should pi pee only one wife and not 
recognize the offspring of any other wife or the status of any other wife in law, and by 
that means the Kafirs will find the folly of contracting second marriages, seeing that 
contracts in connection with ukulobola cannot be entertained in court?—I have 
considered the question from this point of view, and at one time I thought we might 
register only one wife, but I think it would be interfering so extensively with their law 
of inheritance that it would bea failure and lead to a great deal of disorganization 
throughout the country. 

7268. How would it interfere with inheritance?—Because the whole system of 
inheritance depends upon the question of polygamy. - It has been said that the second 
and third wives have property settled upon them during their lifetime, property which 
cannot be disturbed by the husband, and although they are not wives, and although 
their offspring are bastards, there is this gift or settlement which the law would and 
ought to recognize without recognizing polygamy. 

7269. As I understand the Kafir social system it is this: the man is at the head; 
there is his chief wife, and his other wives with whose property he has no legal right to 
interfere, the heir in the event of the man’s death being the eldest son, and if that son 
be a minor the woman is head?—Until the majority of the eldest son she has the 
management of that house ; the eldest son of each house is its heir. 
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Rev. Dr. ° Callaway, 7270. When the eldest son of the great wife comes to age, has he any control over 
Bishop of St. John’s. that property >—No. 
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7271. It has been said that a Kafir husband’s gifts to the second and third houses 
cannot be disturbed, and therefore no injustice would be worked upon the second or 
third wife, or the offspring of such wives. if the law did not recognize any wife but the 
one?—In my opinion it is not correct to say that the women hold property in the sense 
of a settlement. It seems tome that as the chief is regarded as the owner of everything 
in the country, theoretically speaking, though he is not so practically, so the husband 
is theoretically the owner of everything in his kraal. The way the individual wives 

et property is by what is termed Ukupaku. The father gives as many cattle to his 
aa ter when she goes away from his house as sometimes equals the ukulobola 
received by him; these cattle remain her property and the property of her house, and 
the husband takes care of this property, to which she may add by her labour, and her 
husband may allow her to do so, provided he does not require her labour, and thus she 
can work for herself and children. The gifts of her husband do not constitute anything 
like the bulk of her property. 
7272, Would not the Rafir property of second wives and their children be sufficiently 
protected if the law were to regard that property as a settlement upon the houses to 
which the wives respectively belong, and refuse to treat the status of the second and 
third wives as one involving the completion of the marriage tie?-—In my opinion the 
native would regard such a law as an attempt to suppress entirely polygamy ; they 
would become restless, and their feelings would be shocked at making concubines of 
their second or third wives, and if registration were required they would refuse to register 
at all. These second and third wives have a respectable status amongst the Kafirs, and 
such a status that in the absence of children by the first wife, the heir can be provided 
by adoption for the great house. I also think that if the law were to register only one 
wife, and refuse to register others, Kafirs, when they understood the object of this law 
to be the non-recognition of the legal status of the second or third wives, would, as 
I say, probably a to register at all. 

7273. Do you think that in the present condition of the natives within Tembuland, 
it would be better for Government to register all wives?—I think it would act beneficially 
on the question of property. At present almost all their disputes are on questions 
arising from ukulobola and polygamy, and the adjudication of these cases would 
ape very much more simple, because you could follow up by documentary evidence 
all claims. 

7274, Would not such a system aid greatly in abolishing polygamy when the time 
arrived for doing so?—I think it would, but before you can get md of polygamy, you 
must alter the moral condition of the people. It must be an influence in their own 
minds, and not an influence formed by law. 

7275. As to ukulobola, what do you regard it to be?—It was at first simply 
friendly interchange of gifts between the families of the two persons marrying; the 
parents of the bride and the parents of the bridegroom. It is not, in my opinion, 
mere question of barter; it creates a friendship between families. Now, however, in 
cases if assumes the character of bartering. The word Zenga, which means buy or 
barter, is used in speaking to their wives when the husbands are displeased, throwing it 
reproachfully in their teeth. 

7276. Does the receipt of the ikazi by the bride’s father create any obligation on 
him to support her in case she afterwards becomes destitute or deserted P—Yes, it confers 
rights and obligations; the bride’s family is bound to provide medical attendance for 
about a year after marriage, and he has a right to interfere in her behalf should his 
daughter be ill-treated in any way. We are too apt, at times, to look at Kafir customs 
through our English mode of thought, and thus put wrong interpretations upon them. 

7277. Do you condemn ukulobola ?—Of course there are objections. We have 
not seen our way clear to pass any law about it. We try to discourage it. 

7278. Has it not some merits P—Yes. In the first place it is a protection to the 
virtue of the maiden, which would cease to have the same value if the girl was spoiled, 
and therefore people look after her virtue. Ukulobola also prevents young people 
marrying too early. The man must be grown up and have a position, and thus 
immature marriages are prevented ; for young marriages among Kafirs, where they do 
take place, haloes give rise to a great deal of quarrelling, also a frequent tendency to 
appeal for divorce, and is equivalent to practising polygamy but in another form; 
These are some of its merits. | 

7279. By Mr. Stanford.] In case of any registration system, would you recommend 
that a fee be charged P—I think it would be an obstacle to registration. 

7280. In your experience have you found that Kafir married women hold a servile 
position or not?—They are theoretically and practically servants of the men, and 


MINUTES OF EVIDENCE. : 4065. - 


subject to him. The second wives are also subject to the first wives, and a first wife is Rev. Dr. Callaway, 
pleasod when her husband gets a second wife, for it not only improves his position but Bishep of Bt. John's. 
hers; she has then a servant, and thus it is with the second wife. I do not know og, 96 198. 
whether it is the custom here as it isin Natal; but there polygamy is regarded in a very 
different ight from that in which most white men look upon it, as the mere possession of 

from, say, five to ten wives. The normal condition of the polygamist among the Kafirs 

appears to be this :—That a man marries a wife, and they live together quite comfort- 

ably until a certam period. The woman loses her sexual appetite long before the man 

loses his vitality, and the woman is offended by intercourse after she reaches from her 

thirty-sixth to her fortieth year. They have a custom or rule amongst them which - 

holds that it is not decent or proper for a mother to be suckling a baby at the same 

time as her married daughter. ese two facts are physical causes. The woman will 

tell her husband “the time is now coming when [ shall go and live with the children,”’ 

meaning with her eldest son. ‘Then she goes on to say that he (her husband) shall be 

her father, and that he must get himself a second wife. She helps him to get a secand 

wife, if she has cattle, and he gets one, and this second wife is under her for one year 

in the house with her husband. At the end of that time she leaves him, and goee to 

live with her eldest son, and she is still regarded as a great wife. Of the kraal to whioh 

she goes she is the head. There is nothing unpleasant between the parties; wherever 

she goes she is treated kindly. 

7281. Then the man can do this: he can establish the second, the left hand side of 
the house, and also a third wife, an Jntaba, who is in akraal by herself, and entirely 
independent of the two other wives P—He has a right hand chic? wife, and a left hand 
chief wife; but the left hand wife is dependant upon the right hand ; but the Intaba is 
independant of both. The sons, however, at times complain that the fathers take too 
many wives, which interferes with the ukulobola. 

7282, Is the Kafir law of ukulobola generally well understood amongst them ?— 
I presume so. They are generally pretty shrewd in understanding such matters. : 

7283. Their law of inheritance also?—Although it appears to us so entangled, 
they understand it. 

7284. Do you think in their present condition it is advisable.to retain those laws P 
—I think that any legislation for the Kafirs must begin in a very small. way, and 
gradually grow up with their capability to receive legislation. | 

7285. Do you think it is advisable at the present time to introduce any changes — 
affecting their marriage laws ?—I do not at all like the notion of interfering with the 
law in regard to polygamy. I think it would create a great deal of disturbance. I 
should not like to interfere with it, excepting, perhaps, if it could be done indireotly. 

7286. Would you make any distinction in this respect between the natives in the 
colony and those in the dependencies P—I would not. I would rather trust to the grow-. 
ing up of a Christian state of society among them, to be the thin edge of the wedge to 
split up their social habits, than any direct legislation. 

7287. Would you apply the same means to the natives within the colony as to 
those without ?—I would. 

7288. By Mr. Ayliff.] Do you think courts presided over by our magistrates in 
the native dependencies should formally recognise polygamy ?—In all questions of 
property I should, because, although I am as anxious as can be that legislation and the. 
administration of justice should fall into the hands of white magistrates, we could not 
ignore the property question, unless we gave up the governing of the territory. 

7289. Don’t you think that it would be incompatible with the duty of our 
trates to order one of the wives of a polygamist to return to his kraal if he showed that 
she had, contrary to Kafir law, left him ?—I have known such attempts made. Magis- 
trates have ordered, but women have not obeyed. I should recommend that, in a case 
of that kind, it should be dealt with according to native law. An unhappy wife may, 
at any time, by application to her friends, get the difficulty settled; there is generally 
some cause, some attachment to another man, and I think that if magistrates were. 
limited as to how the property should be settled, whenever she has a claim upon the man 
for restitution, it would meet the difficulty. I feel that polygamy is a great evil, but I 
do not see how we can get rid of it. All questions of property might, however, come 
under the magistrate, who I should like to see everywhere. The great thing for 
Government to do is to take such steps as to give security to life and property. Until 
this is done, their customs must be left to stand by themselves. | 

7290. If it becomes our policy to recognize polygamy at all, it may be important 
to know when a native marriage can be deemed to be completed, can you tell us whether 
any ceremony is known which fully indicates the fulfilment of the marriage contract P—I 
think that strictly speaking, the ukulobola isthe only stringent certification in regard to mar- 
riage. Of course there are certain ceremonies. The native woman very commonly makes 
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» the offer to the young man rather than the reverse. When they have met and agreed that 
* they like each other she goes to his kraal, and if she is received, a goat is killed, and 


after that the matter is discussed. The marriage takes place in this way, and there 
really is no necessity for the man to be present. The woman goes with a party of 
maidens on the day agreed on for the marriage to the kraal of the father of her 
husband, and dances. Some people say the dance is the essential token of marriage 
being public; but I do not think it is more important than our breakfast. She then 
p to address her father-in-law, saying, ‘“‘ You are now my fathor. I have left 
my own father’s kraal, and have come to you. I feel myself under your protection.” 
Such is the ceremony, and she stays there three days, and then goes into the hut pro- 
vided for her, and takes her place amongst the family. I think that ukulobola is the 
great essential. 

7291. Is it not a fact that claims for more ukulobola are frequently made P—I 
have known a claim for ukulobola made when a man has grandchildren, because at the 
time he married he took away his wife, and on acoount of war, stayed away until he 
had grandchildren, and on his return her relations came to him for ukulobola. If no 
property is given to the bride’s family, that man is always in debt. The children do 
not even belong to him, but to his wife’s family, who can claim them. 

7292. Have you considered whether the Kafir law here as to marriage, should be 
applied to natives living within the colony proper?—A uniformity of law would be 
desirable ; but laws may be applicable in the colony, but not applicable here. 

7293. By Mr. Rolland. | Bo you think the Kafirs in our dependencies would accept 
a limitation of the t4asi as proposed in the Natal code P— Whatever laws we may make 
in regard to the limitation of tkazi would be evaded everywhere. Even amongst 
ips Kafirs presents pass which they do not call ukulobola, though it is considered 
as such. 

7294. When a man has paid ukulobola for his wife, does he consider that he has a 
certain property right in that wife and in the children, whenever she may have them? 
—Yes, I should say so, and that right of property can be inherited by his heirs. 

7295. Does the practice of wkangena exist conte a the Natal Kafirs P—Yes. 

7296. Would you limit by law, the operation of the inheritance of children P—It 
is & great evil, and it is difficult to deal with, but I think I would. In some cases the 
attempt to carry it out practically has been made; as a missionary I have known such 
cases, and it was only by my decision and the magistrate opposing the Kafir custom in 
a respect that matters were arranged, although he was not acting according to Kafir 

Ww 


7297. Would you give a magistrate power to go contrary to Kafir law in that 
matter P—Yeos, I would; because to support this Kafir law would be contrary to the 
principles of humanity. 

7298, Did I understand you to say that the only way to deal with polygamy and 
ukulobola is to foster the growth of Christianity and religious bodies in order to create 
a beneficial influence amongst the Kafirs to counteract the evil ?—I think such means 
would be the best. 

7299, You would deprecate any radical changes in regard to polygamy P—Yes, 
simply regulate it and bring it under order. Any measure of suppression would have 
an opposite effect to that contemplated. 

7300. Sir J. D. Barry. | Do you think it would be advisable to frame a criminal 
code of laws for these dependencies P—I think it would be very desirable to get a code 
of laws which would be applicable to all natives. 

7301. In criminal matters do you think that the natives should be treated differ- 
ently to Europeans or not ?—lI should like to see one law for everybody; two laws 
would be difficult to work. 

7302. Do you see any reason why murder, culpable homicide, assaults of all de- 
scriptions, malicious injury to property, including arson, housebreaking, theft, and so 
forth, should be treated differently in the case of Europeans here and natives in the 
dependencies f—I think you want certain modifications in regard to the cases of natives 
charged with theft and such crimes. If you could pony get the principle of com- 

neation brought about either equivalent or in excess of the property stolen, it would 
wise, and I think fines would punish them more effectually than any other mode, and 
I would punish them in that way. 

7303. Would you give the complainant any share of the fine P—I would pay his 
expenses and compensate him for his leas 

7304. Do you think it would be expedient to let the chiefs in the dependencies 
deal with any civil cases at all P—I should say the utmost we should do with the chiefs 
is to make them assessors, but the administration of justice I would take entirely out of 
their hands. They cannot be relied on. They have no notion of equity, they have no 
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in their aid in civil cases, but in criminal cases it is not necessary. ania 
7 7306. Do you know the principle of communal responsibility and the spoor law ? 
— Yes. 

7307. Do you think it is a good principle and a sound one P—If you can manage 
to regulate it, then it is a good law. here the natives live in their tribal condition, I 
think it might be recognized with good effect. Districts might be formed into hundreds, 
and hold every member responsible. If a family is responsible for the conduct of its 
sons they would take care that they were not guilty of crimes. People might say this 
is injustice, but how? These people receive the proceeds of the dishonesty of their 
children and live by it; they should be responsible. 

7308. Would you extend the principle to Europeans P—I don’t think it would hurt 
the Europeans. 

7309. But suppose a capa tien happens to be living in one of these areas, and cattle 
are traced there, is it fair to him to make him liable for a spoor traced there simply 
because it cannot be traced out, when it is quite clear he is not a party to the theft 5” 
Would that not bea question of evidence, and it neal not be conclusive evidence, to 
attach responsibility. 

7310. I am told that in Basutoland this law is not in existence, and Moshesh con- 
demns it. Is it in existence in Natal P—Not now. 

7311. Has the absence of that communal system in Natal given rise to any serious 
evils P—Not that I am aware of. 

7312. Where a spoor is traced directly up to a man’s house or kraal, and there is 
evidence to show that he must have taken the property, you would make the family 
there resident liable for at least the value of the cattle traced to that place ?—I say 
if the spoor so traced brings the fact of the theft home to him then he is responsible, 
but unless this is clearly established it should not be so. : 

} 7313. Where there is no tribal organisation do you think this spoor law praoctica- 
ble P—It would then be practicable to this extent, it would be some evidence of guilt, 
but not conclusive evidence. 

7314. In Kafir law is there a greater presumption of guilt than in our law?—In 
Kafir law, if a man has once had a complaint made against him he is presumed to be 
guilty to a great extent, and must clear himself by other evidence. They allow a man 
to be a witness against himself or in his own favour, but their mode of cross-examina- 
tion is very different to ours. They think ours very shallow and defective, but their 
style is very searching, and very few men can escape. They are wonderfully shrewd, 
they make the man criminate himself, they do not allow witnesses to. be present at the 
same time. In our village regulations, which they discussed, I was struck with the 
cross-questioning and shrewdness displayed. 

7315. Do you think it prudent to import anything of that kind into our Colonial 
law ?—It is very difficult to say. I don’t think so; it implies a principle. I do not 
say it is a bad one, but it is contrary to our law, and a great many guilty persons escape 
no doubt. 

7316. In framing this code ought we to import their principle P—I am not compe- 
tent to decide. 

7317. Do you think there ought to be alan a laws as to drunkenness P—Many 
natives prefer that there should be no drink in the country at all. It would be very 
difficult to frame a liquor law. The native himself says that he likes it, but at the same 
time wishes to be protected against himself. | 

7318. And is it not our duty to protect them against;themselves if they ask for 
it P— Yes, if possible. 

7319. Does the law which prohibits the sale of liquor to natives attain its object P 
—No; they get a white man to buy it and bring it to them. The law is evaded, and 
I should like to see the evil checked if possible. 

7320. Mr. Stanford.| Where conditions have been made with native chiefs allow- 
ing them to retain certain judicial powers, would you advise that these rights 
should be disregarded where Government had decided that they should so act P—I think 
it is undesirable that the Government should break the conditions where made. 

7321. Are you aware that such conditions were made with the Tembu chiefs when 
they came under our government P—I am. 

7322. Do you consider, therefore, that it is our duty, in framing a code of laws, to 
provide for this power which has been given them ?—As you entered into a contract or 
understanding with these chiefs when they came over, I think you should keep to it, 
unless with their consent. 
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7823. But having entered into this agreement with these chiefs, would you provide 
for the exercise of their authority in framing a code of laws ?—lI should prefer that we 
adopted a course, with their consent, to get md of that covenant. 

7324, And failing that P—Then you must counteract the evil of that covenant by 
some measure, such as giving them a white magistrate to guide them. 

7325. I suppose you understand that there is an appeal to the resident magistrate 
from the chief P—Yes. | | 

7326. Is that the safeguard to which you would look ?—To a certain extent. 

7327. Do you consider that we should provide for the prohibition of the sale of 
liquor to the natives generally P—It would be a great blessing to the Kafirs if you did 
prohibit it, although the law might be evaded. 

7328. In framing a code would you make the basis Kafir or Colonial law ?--I 
should get rid of all technicalities of the law court in England. I do not feel sure that 
I understand what should be the basis. : | | 

7329. Two proposals have been made to us: one, that the Colonial law should be 
imported into the country, recognizing such customs as polygamy and inheritance; and 
the other is to make the procedure of court more simple than the Colonial law P—Greater 
simplicity in administering the law would be an advantage. 

7830. Are you of opinion that the intervention of agents in cases before magis- 
trates in the dependencies is advantageous to natives ?—I have known some to the great 
disadvantage of the Kafirs. They pay heavily, and their cases are talked by agents 
who deal very unrighteously in the cases; but if we have English law and the techni- 
calities of English courts, the Kafir must be protected, but we must be very careful who 
these agents are, that they are properly trained and trustworthy men. 

7331. Where agents have been admitted and must now be tolerated, would you 
recommend the appointment of an officer who has a knowledge of the law to protect the 
interests of the natives ?—It would be a good thing for the natives to be protected. 

7332. What punishment would you recommend to be inflicted upon murderers in 


the dependencies P—I am not in favour of capital punishment anywhere. 


73338. You are acquainted with the present system of governing these dependencies 
by having resident magistrates in the several districts, with a chief magistrate over them 


all, with the right of appeal from the court of the resident magistrate to the chief 


istrate; does it answer well P—It answers pretty well, but lacks executive force. 

7334, Are there any suggestions you can make to the Commission on this subject? 
—TI should like, if possible, something of this kind: If atiregular periods certain saga- 
cious men among the natives would hold conferences with the secondary magistrate on 
questions of native law, say once a quarter, or something of that kind, basing their 
views upon cases which have occurred during the past quarter, and these magistrates at 
regular periods consulted with the chief es leet as to the best manner of dealing with 
native cases, I think that the headmen and people would feel that they were having s 
voice in making the laws for themselves, and if thie system worked well they would fel 
they had a voice in the legislation, and you would get the headmen to take an interest 
and work out the minor details of any improvement. You would be following the native 
mode of thought, and you would begin to have almost a stepping-stone to representa- 
tion. You would be giving the people, through their headmen and magistrates, power 
to have the laws made for them. 

7335. Seeing that the code of laws to be framed for the dependencies must be sub- 
mitted to Parliament for approval, do you think that the people themselves have some 
claim also to be represented ?—I don’t see how they could be represented without s 
great risk of our being under Kafir legislation. 

7336. If they were allowed to send two representatives from each province to Par- 
liament, do you think they would send white men whom they could trust in preference 
to sending men of their own nation P—It might be s0, but how oould they determine 
what white man they can trust. They would judge, not from the capacity of the man, 
but from some idea of theirs about him, and he might bea very unsuitable man to go 
to Parliament. 

7337. But would it not tend to give them a feeling of security to know that they 
had representatives in Parliament, men who could speak for them, and that they then- 
selves had something to do with the framing of those laws by which they were governed? 


_—I am afraid they would only ie unsuitable men. 


7338. Do you think it would be well to let the magistrate have native assessors to 
advise him ?—Yes, J think in civil cases they would be very useful, although I do not 
think they would be required in criminal cases. 

7339, How should these men be selected P—If you could devise a scheme whereby 
the people could appoint these men, it would give a greater feeling of security. 

7340, Can you make any suggestions on this subject P—If the resident magistrates 
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could be induced to follow the practice of having these headmen to act as jurors it would Rev. Dr. Callaway, 
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to get to the mind of the native, with the object of framing laws for their benefit. ian 
7341. Would you have Europeans residing in the dependencies under the same 

laws as the natives P—I think that one united code of law for all parties would be good, 

but in some cases I think you must legislate for the natives, for instance, the liquor law, 

and the marriage law; you could not have Europeans under such laws, but if a white 

man resides with the natives he must take the se of the mode of governing the 


country. | | 

Tia. Do you think the present court of one chief magistrate, and two resident © 
magistrates, to try murder cases is sufficient to deal with such serious charges ?—I think ~ 
80. 


7348. Do you think it would be any advantage to introduce a Circuit Court to 
visit these provinces, presided over by a judge, and have these cases tried by a jury P— 
It would be a great advance to have a Circuit Court, and an advantage for the whole 
people, because a judge going round gives a kind of dignity, which would not be the 
case if it were held here among their own people. 

7344. Do you think a sufficient number of intelligent natives could be found to 
constitute a jury P—Not in any one particular district; they would hardly understand 
the jury system. 

7345. Then how would you impart the system of trial before a Circuit Court; 
would you have advisers, the same as in the Resident Magistrate’s Court P—Yes, I 
would have advisers, and I think the system would be appreciated by the people. 

7346. Sir J. D. Barry.| Do you think that within fifty miles of any seat of magis- 
tracy in the dependencies you could find, from among the natives and Europeans, a 
sufficient number of men capable of sitting as jurymen, to deal with all the facts of a 
case, the judge laying down the law for them ?—I think there would be this difficulty 
with the natives, the interpreting. You must have a thoroughly competent interpreter 
to the jury. If this could be done, I think, for the Circuit Court you have mentioned, 
that a sufficient number of clear-headed, competent men could be found. 

7347. Have you considered the question of land tenure ?—Only this far, that I am 
of opinion that the natives should have individual title. 

7348. What tenure would you recommend Government to adopt in regard to 
the natives in these dependencies p—Let them regard it as freehold, with a small quit- 
rent, with some restriction as to selling, and that there should be nosale of liquor. I would 
prohibit mortgage, unless with permission of the magistrate, and keep the people 
under authority. ' 

7349. When consent is given for a man to mortgage his property, would you allow 
him to mortgage to a Kuropean, and in the case of sale to sell only to a native P—I 
have not thought of that, but I should say something like it. 

7350. Are there any natives in your neighbourhood fit to hold small farms of from 
500 to 1000 morgen P—I think so. In one case a Kafir has bought 12,000 acres, free- 
_hold, and for which he has title; he is prospering and is an example to others. One of 
the first things he did was to give a house to be used by the native teacher living there 
for a school, and finding it is not enough, he proposes to give another. I believe he hag 
at present three schools. | 

7351. Do the natives on his farm live in a communal state ?—Yes, and probably 
he gets a rent; at all events his influence is good. 

7352. Do you think if we encourage such farmers it would have a beneficial effect 
amongst the natives ?—I think so. . 

353. Mr. Stanford.] You purchased land at Clydesdale, I believe P—Yes. 

7354. From a private person or a chief ?—From a private person. 

7355. As a general rule, do you think that the land tenure of the chiefs and people 
should be interfered with without their consent ?—I think the Government should, if they 
take over the country, administer the law and take up the position of a chief. 

7356. Do you think that individual title should be compulsory or forced upon the 

ple ?—No, I would make it optional; I do not think you could compel them. 
The chief acts as a kind of protector to the people. Could not the Government devise 
some scheme whereby it might become the protectors of the natives, in the same manner 
a their own chiefs, and, if the people became conscious of that, they would follow the 
overnment, 
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Major Henry George Elliot, C.M.G., Chief Magistrate, Tembuland, examined. 


7357. Mr. Stanford.| What position do you ccoupy, Major Elliot P—I am Chief 
Magistrate of the territory of Tembuland, which office I have held since the Ist July, 
1877. 

7358. Have you had opportunities of observing the customs and laws of the natives 
of South Africa ?—Yes; t have travolled a great deal and have had opportunities of 
acquiring much information on tho matters referred to in the circular forwarded by the 
Commission. 

7359. What isthe form of government applied in this territory P—Until recentl 
I was under the impression that it was under the native laws and customs, but lately 1 
have been informed that it is not so. 

7360. Upon what authority was the Government previously conducted P—Upon 
authority direct from the Cape bao and conceded to it by the chiefs and the people 
when the territory was handed over. 

7361. In what way has this authority been abrogated P—Letters recently received 
from the Under Secretary for Native Affairs intimated to me that Magistrates could 
only hear cases as arbitrators, each of the persons being willing to submit the case to 
them. [I find that a man who knows that he is guilty declines to have his case arbi- 
trated upon, and therefore the consent of both parties cannot be obtained. 

7362. Has the consequence of these instructions been injurious ?—To a very high 


degree. 
57363. Will you supply the Commission with copies of the correspondence upon 
these points P—I will.* 

7364. Did you previously find the authority granted to the Colonial Government 
by the chiefs of the ‘Tombu tribes sufficient to carry on the good government of the 
territory P—Quite sufficient. It was thoroughly understood and appreciated by the 

le. JI never, in one instance, knew any party to a suit complain or murmur at the 
decision. Not unfrequently litigants have appealed to me from the decision of the 
resident magistrate, and from my ruling to Government; in all such cases the litigants 
have been perfectly satisfied with the decision of Government; every facility is afforded 
ph for appeal, and I have never found the people dissatisfied with the final 

ecision. 

7365. Have you any documents bearing directly upon the hearing of these cases 
and the rights of appeal of the natives P—I have. 

7366. Can you offer any suggestion to remedy the state of things at present exist- 
ing P—I think it highly desirable that the former condition of affairs should be restored. 
It was found to answer well during the last four years, and should be continued until 
some law has been given in its place. I think it unwise to take away a law and leave 
none in its stead, even although that law may not have been quite suitable. 

7367. Are there instances of important criminal cases awaiting trial for a length 
of time ?—There are a number of men incarcerated in this district, charged with the crime 
of wilful murder. These cases have been submitted by me, from time time, to the 
Government. After many months’ delay, I at last received instructions to submit them 
to the Solicitor-General. This I did, but I had them returned without any definite 
course being pointed out; the matter is still unsettled and the prisoners remain in gaol. 

7368. How would you have dealt with them ?—As formerly. They would has 
been tried by a combined court, consisting of myself and two magistrates; the decision 
of such court, together with the whole of the proceedings, would have been forwarded 
to the Government of the Cape Colony, with a request to inform me if the case should 
be dealt with according to the finding of the Court. Usually the decision was con- 
firmed, but at times a recommendation was given to mitigate a punishment. I recollect 
one case in which the chief magistrate of this territory was informed that sentence of 
death should have been passed, though, as far as I am aware, no sentence of death has 
ever been passed or carried out on criminals in this territory. 


® Vide Correspondence, at conclusion of Major Elliot's evidence. 
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7369. When you entered upon your duties here what were your instructions P— [Major Hoary George 


My written instructions were very vague. I have those. instructions. My verbal in- 
structions were to the effect that I was to do the best I could, maintaining peace, law 
and order in the territory. Whenever I was at a loss as to how to act I was to appeal 
to the Government through the Secretary for Native Affairs. I should find some diffi- 
culty in bringing before the Commission any direct instructions upon this head, but I 
have here the copy of an address made by the Honourable the Secretary for Native 
Affairs at Cofinvaba, and in which he clearly explained what the position was, that is 
say, ever since Government officers were appointed here :— 


‘“‘The Secretary for Native Affairs to 
The Tembus at Cofinvaba. 


‘‘T have heard the words spoken. I expected such words from the Tembus. One 
man spoke of the thanks to Government as if all who took part in the war were not 
included in the letter. The Tembus were included in that letter. One person asked 
what position Matanzima occupied. He is the subject of Government, and Government 
asks him to assist in governing his people. With reference to the question of appeal, 
I think all important cases should i taken to the magistrates direct, such as great 
thefts or murders. The chiefs may settle all small cases, which should be open to 
oP to the magistrates. I would now answer those who have asked to whom the 
chief may appeal. The lowest man may go through every court until his case comes to 
the throne. You may appeal, first to the chief magistrate, and then, if you are not 
satisfied with his decision, to the Government. Regarding the hut tax, the Government 
sees the distress in your land, and considers that after the harvest will be the most 
fittin, time to pay, and you will therefore receive the intermediate months to prepare to 
pay. 


The extract just read, I consider, explains exactly what was the position in this terri- 
tory until the receipt of the letter of the 21st March last. 

7370. What was the purport of that letter of the 21st March P—It was a declaration 
to the effect, that the magistrate had no jurisdiction whatever in the territory. That 
they could only hear cases as arbitrators, both parties being willing to submit the case to 
them. The innocent are always ready to submit their cases, in the hopes of getting 
justice. The guilty are not so, and this I think is only in accordance with human 
nature. My reply to the letter of the 21st March last, will be found in my confidential 
letter book, but I consider the opinions expressed therein should not now go forth to the 
people in this territory. 

[The letter having been read, the witness pointed out that although the correspond- 
ence referred to was not marked “confidential,” he had not made known the opinions 
expressed, feeling sure that they would have a bad effect, and that he thought it would 
be wise if the Government would consider the probable results arising if made public, 
but it would be for the Government to consider whether to adopt that course. 

7371. Did you receive any reply to your letter just read ?—TI did, it is dated 25th 
June 1881. I hand a copy of that letter to the Commission, together with a copy of 
the Attorney-General’s opinion.* 

7372. Have you seen the proposed laws and regulations for the Government of 
Tembuland and Bomvanaland, submitted to Parliament in 1880 P—I have not. 

7373. Were these proposed laws, after being framed, not submitted for your 
opinion P—I have no recollection of having seen them. I did receive a copy of the 
regulations for Basutoland, and also of those for East Griqualand. 

7374, How did you act in re to the administration of justice in Tembuland, 
after the receipt of the correspondence referred to?—I had no cases myself until the 
receipt of the subsequent letter, dated 25th June. In the courts of the resident magis- 
trates they proceeded as before. They were not aware that I had received the instruc- 
tions contained in the letter of the 21st March. 

7375. Has the work proceeded in the ordinary way with the exception of the murder 
cases to which you have referred P—It has. 

7376. What power do the chiefs exercise ?—That of arbitrators. 

7377. Is this provided for under the conditions made with them when they came 
under Government P—It is, but according to those conditions either party to a suit can 
elect whether the chief shall hear the case or not, or have the power to take it direct 
to the magistrate. 

7378. Do you recommend that the chiefs should still continue to exercise this 
power of arbitrating P—I do, for this reason, the natives are particularly fond of litiga- 
tion. They will talk a case for days that involves, perhaps, the value of a chicken, or 
two or three mealie cobs. They like to collect ound the chief’s kraal and talk for the 
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of that kind into court would require double the number of courts we now have, and a 
considerable increase in the staff of magistrates. At present there is little risk of in- 
justice, as the people understand they te the right of appeal, and by allowing the 
chiefs to deal with petty cases, an easy way of getting nid of frivolous litigation is 
afforded, and it occupies the time of the chiefs. 

7379. Do you find that the people exercise this right of appeal from the decision 
of the chiefs P—Yes, where injustice has been done. 

7380. Do the chiefs deal fairly, generally speaking, in cases brought before them, 
or not —Usually very fairly. 

7381. Do they defer much to the opinions of the councillors at the hearing of 
these cases ?—Very much. Indeed few chiefs in this district, or, in fact, in ule 
act in a despotic or arbitrary manner. They are just as much under the influence of 
public opinion as statesmen in civilized countries. 

7382. Would you recommend that in any new laws and regulations for the govern- 
ment of Tembuland some clause should be inserted recognizing these privileges which 
the chiefs exercise P—They are already secured to them by the conditions under which 
they came under the Government. 

7383. The present system, I believe, is to have the magistrates in the several dis- 
ng try cases with a right of appeal to yourself, and from you to the Government ?— 

es. 

7384, Is this sufficient to meet the requirements of the territory, in your opinion, 
or have you any recommendations which you would like to make ?—I have found it 
sufficient. 

7385. Would you recommend that a Circuit Court should visit these territories for 
the trial of important cases, or would you recommend that a permanent appointment 
should be made in that direction ?—I think it very desirable that a special court of 
appeal should be established either by a Circuit Court visiting here, or by the appoint- 
ing of a recorder or judge over the ‘Transkeian territories. e latter course would, I 
think, be better, because a judge, or recorder, would always be accessible for advice in 
chambers, and thus prevent cases hanging over many months, I am also of opinion 
that where the duty of a judge or person is confined to administrating native laws, 
there would be less chance of confusion and conflict with Colonial law. I refer to this 
because the time when Colonial law, pure and simple, can be applied to this territory 1 
very far distant, and, therefore, a special code must be made for the governing of natives 
outside the Colony. 

7386. Would you constitute this court of appeal after the style of a smilar court 
in the Colony, or render it more inexpensive and simple for the benefit of the native ?—I 
would make it as simple and inexpensive as it could possibly be made consistent with 
Justice. The natives, for the most part, are very poor, very few of them could afford to 
pay heavy law expenses. They have long been accustomed to receive law from their 
chiefs cheap, that isto say, for nothing, and they would not understand the payment of 
court fees, and would probably regard it as an indirect form of taxation. 

7387. Would you recommend the appointment of a permanent law officer, paid by 
Government, to protect the interest of natives in all proceedings in such a court ?—I 
tuink such an appointment desirable. 

7388. Would you try all cases before the judge, or recorder, by jury, or not ?—I am 
strongly in favour of the jury system 

7389. Do you think that a sufficient number of intelligent natives could be found, 
in this district say, to constitute a jury ?—I think so, but they would have to be selected 
from the more intelligent part of the natives, and shonld possess the confidence of the 
tribe. It would be necessary to pay such jurymen, if appointed, as men cannot afford 
to live away from their kraals upon their own resources. The allowance need not be 
of necessity large, but sufficient to supply them with daily food. 

7390. Would you give to these jurors the power to find a verdict, or to advise 
only ?—The power to advise, not to find. 

7391, Do you recommend that a similar system should be adopted by the several 
resident magistrates serving under you ?—I do. 

7392. If such a court as the higher one mentioned is established at Umtata, do 

you think that a sufficient number of Europeans and natives could be found to constitute 
a jury P—In Umtata there would be no difficulty, Lut in the more remote districts there 
might be a difficulty in finding twelve intelligent and impartial men. 
_ 7393. Would you make any change therefore, in regard to Umtata itself, or do you 
think the general principle should apply throughout ?—I think a general principle better 
than a varying one, but, at the same time, Umtata would soon be recognized more as the 
centre of Europeans than of natives. 
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7394. Do you recommend capital punishment in cases of murder P—No; I think sas ornare Parad 
it is undesirable and the effect would not be good. cathe nial 

7395. What punishment would you advise should be inflicted in such cases?—In Oot, 27, 1882, 
all serious cases Imprisonment with hard labour for life or a less term. I believe that Pi ne aa 
imprisonment, outside the territory, has a far more deterrent effect than death. 

7396. In framing a special code for the government of the territory, would you 
base such code on Colonial law, importing such native customs as appear necessary, or 
would you base it more upon native laws, in as far as they are in accordance with hu- 
manity and justice ?—I would base it upon Kafir laws, but exclude such as were oon- 
trary to justice, humanity, and decency. 

7397. Would you recommend that the punishment usually inflicted under Kafir 
law should be generally imported into such code, or not?’—The punishment of fine 
oe be extensively applied. It is, in reality, the only punishment understood by 

aw. 

7398. Would you, for instance, inflict fines in cases of theft P—Yes, excepting in 
very aggravated cases, or those of old offenders; there, I think, imprisonment should be 
added. : 
7399. Would you recommend that the magistrate should have power, at the trial 
of a theft case, to order immediate restitution to the owner of the stolen property, in 
aildition to compensation and any expenses he may have been put to, in theft cases P—~- 
Yes, I recommend that course. 

7400. Do you recommend that the chief should be allowed to try theft cases P— 
Very minor cases they might deal with, but with no serious offence. There is generally 
an inclination on the part of the chief to levy too heavy a fine; but, at the same time, 
that is of little consequence as long as free right of appeal is given to the magistrate. 

7401. Do you think that if a special code of laws were framed on the system you 
have suggested, and published and made generally known among the people, that the 
chiefs would be able to administer justice in the cases brought before them according to 
such code, or not ?—I think so, provided the code was not very dissimilar to that at 
present in use, by which nearly every offence is punished or condoned by fine. 

_ 7402, In your opinion, would it be well, or not, to aim at gradually taking away 
from the chiefs, by their own consent, if possible, their right and power to try cases P— 
I think it is very important that the power of the chiefs should be lessened wherever it 
can be done auhou rudely disturbing or frightening the people. 

7403. Do you think the present time an advisable one for introducing any radical 
changes in the native laws and customs which have hitherto been observed in this 
territory ?—I think it would be extremely unwise at the present time. As far 
as I have been able to gather, the native mind is far more suspicious of the intentions 
of the white man towards them than formerly. They look with the greatest suspicion 
at every act. The movements of this Commission are being most jealously watched. I 
am of opinion that if anything like sweeping alterations are attempted, that they will 
be forcibly resisted. 

7404, Would you place Europeans residing in these territories under the operation 
of this special code suggested P—No, I would place them under the operation of Colonial 
law, excepting, perhaps, so far as natives and Europeans are both involved. A 
native, if he sustains an injury, looks for compensation in cattle. He cannot under- 
stand where he is the gainer by the person who did him that injury being sent to the 
Breakwater, or being imprisoned for a given time. I may mention a case which has 
recently been brought to my notice illustrating that. The Chief Nqwiliso visited me 
about a fortnight ago, and represented that some British subjects of the Qumbu district 
had stolen several goats from his people, that the case had been tried at the office of the 
Resident Magistrate of Qumbu, that the men who had committed the theft were im- 
prisoned, but that no compensation was given to the losers of the property. He wished 
to know if this was to be the law in future, because, if s0, when any of his men come 
mitted an offence in British territory he would merely send to me to say that he had 
sent them to the Breakwater for two years. 

' 7405. Will you tell us how you would deal with a case in which a European and 
native combine to commit a criminal act, if the operation of the law upon the European 
was different from a native P—I am not at present prepared to make any definite recom- 
mendation as to how I should deal in such circumstances. No such instance has ever 
come before me, although frequent cases do occur where natives and Europeans are in- 
volved, usually one against the other, but not where they have combined to commit any 
offence. | 

7406. Do you reccommend that the native mode of examining the prisoner should 
be allowed or not?—I do. I think it is a particularly good one, and far more calou- 
lated to elicit truth and fact, than the system adopted in Kuropean courts. 
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7407. Is not a native prisoner himself satisfied at being called upon to state his 
version of the mattter p_t have never known a native prisoner who was refused 
that privilege. 

7408. Would you recommend that any legal qualifications should be required in 
admitting agents to practice in these courts here ?—I think it very important that sueh 
should be the case, but I am not aware that any qualifications are required, even in the 
Colony, beyond the payment of a fee. 

7409. Do you recognize the principles of the spoor law in this territory P—Yes, I 
think they are very sodin the present condition of the country. They certainly tend 
greatly to suppress theft. | 

7410. Do you recommend that the spoor law should be provided for in a special 
code, should such code be framed ?—I think it desirable. __ 

7411. Would you place Europeans under that law P—Descidedly, they should be 
liable to its penalties if they wish to obtain its advantages. 

7412. Did you not at one time issue a circular on the subject P—I did, but my 
circular was cancelled by the Government. 

7413. Does not the eighth clause of the conditions under which the Tembus came 
under the Colonial Government provide that spirituous liquors shall not be sold to na- 
ee within these territories P—It recommends it, but I don’t think it absolutely pro- 

ibits. . 
7414. Do you recommend that this condition or regulation should be carried out 
in reference to the natives P—I recommend that it should be most stringently carried 
out, and I think, if possible, the penalty should be made so very severe as to deter 
traders and others from supplying liquor to the natives. 

7415. Do you sansidarthaé the rovisions of your circular on that subject sufficiently 
met the requirements of the case pi found it had a very deterrent effect, but I would 
point out that it is most difficult to obtain evidence against those who sell liquor. 

7416. That circular provides a penalty of £50 sterling, and prohibition to trade 
within the limits of this territory, in case of illicit trading in spirits, does it not P—Lia- 
bility to that penalty. 

7417. Do you consider that this territory should send representatives to Parliament? 
—I think it is very desirable, as even the semblance of having a voice in the management 
of their own affairs would give great satisfaction to the natives. 

7418. Can you you suggest any method by which the election of members of Par- 
liament could be to these galt without giving them the franchise, or would 
you recommend that they should be enfranchised?—I do not consider they are fit for 
the franchise yet. There are sufficiently advanced and intelligent men in this territory, 
who could be entrusted with the election of a member or representative, but it would 
unwise to throw the election open to the raw, red blanket Kafr. I think they would 
select the man who gave the most liquor. The franchise might be made an incentive 
to men to advance and improve their position. I am of opinion that the election of a 
representative might safely be left to the headmen and councillors of the territory, they 
being usually selected from the very best class of men, men who, in fact, from their 
ability and eee naturally come to the surface. 

7419. By Sir J. D. Barry. | Have you any knowledge of the Natal code P—I resided 
in Natal, on and off, for about a year. I frequently visited the different magistracies, 
and I observed the manner in which the law was administered, but I have no in- 
timate knowledge of the code. 

7420. From your observation can you form an opinion of any portion of that law? 
—I am unable to consider in detail any portion of it, but as a whole it appeared to 
work well. 

7421. As far as you know of that law what do you consider to be its benefits P— 
It appears to satisfy the people, which I consider to be an important matter. 

7422, Are there no special provisions in that law to which you would give effect 
here P—I do not understand the law sufficiently to give an opinion. 

7423. Are these the conditions (produced) under which the Tembus were taken 
over by the Colonial Government ?—Yes, they were handed to me as those conditions.* 

7424. And are these the conditions (produced) which refer to Dalasili P—Yes, 
they were drawn up by the Rev. Mr. Gordon when Dalasili consented, after much pres- 
sure, to become a subject of Government. 

7425. Now what is your own construction of the 5th section of the conditions of 
the 28th October P—My construction is, that the people involved in any suit have free 
right either to take their cases to the magistrate, as a court of the first instance, or to 
the chief. I put in another document that fully bears out this construction. (Extract 
from a letter addressed to the Chief Magistrate, Tembuland, by the Honourable Charles 
Brownlee, dated 16th November, 1876, read). 
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7426. Has that construction been accepted by the chiefs who are consenting par- 
ties P—Yes, occasionally there has been a little murmuring when the magistrate’s court 


has been made the first court, but it is accepted generally by the magistrates and the 


natives, as one of the conditions by which the latter came under Government. 

7427. Does that carry out the native theory that the chief is accessible, as the court 
of the first instance, in every case P—The chief is always accessible in any, and in every 
case. They bestow great time and patience on all cases brought before them. A good 
chief is looked upon as the father of his people, and treated as such. His people go to 
him, not only for redress, but for advice. 

7428, ts your own court, the court of the chief magistrate, a court of the first m- 
stance P—No, it is the court of appeal in all cases, both European and native. | 

7429. Then in this respect Aias is a difference between native law, and the law en- 
grafted upon the native law here ?—Hardly a difference ; a petty chief of a clan or tribe 
can try a case, whereas the paramount chief is the court of appeal. 

7430. Do you think it advisable to give your court original jurisdiction in any 
case P—I think every judgment given in any court should be liable to appeal, review, 
and revision, if necessary. I hear cases, assisted by two of my magistrates, in all 
serious charges. I do not consider that is my court, but a combined court. | 

7481. Is there any court in which you sit alone?—None. I sit as a judge in 
chambers would, to review the cases of magistrates. 

7432. In the case mentioned in the clause would you sit with two magistrates ? 
—It is not set down officially that such should be the case, but I adopt that course, and 
it is one I invariably follow. 

7433. In all the excepted cases are preliminary examinations taken ?—In murder 
cases a preliminary examination is taken, 1n the first instance before a magistrate; then 
a prelimi inary examination is submitted to me for my decision as to how it is to be 
dealt with. 


7434, And how have you dealt with such cases?—Until recently they have been 
tried by combined courts consisting of myself, assisted by two istrates, a prosecutor 
being appointed by the court. In the last important case tried here, Capt. O’Connor 
prosecuted, assisted by Mr. Howsley, an enrolled law agent. It was a case of murder. 

7435. Was there an indictment framed ?—There was. 

7436. Was it served upon the prisoners P—The prisoners were duly warned for trial, 
and told upon what charge they would be tried, but I do not know whether the indict- 
ment was read to them. I cannot say positively, but they were warned. It was done 
by the Resident Magistrate of Umtata, and the chage was read to the prisoners in 
court. They are always asked whether they have witnesses to produce, and if so, a 
summons is sent to such witness or witnesses from the court, the same as is done in the 
case of the prosecution. 

7437. Is there a special regulation acted upon, by which the indictment having 
been drawn up, a copy of it is served upon the prisoner some days before the trial, by 
an officer, whose duty it is to ask whether he has any witnesses, and what he wishes 
them to prove, and who has to make a return to the court that he has done so P—I have 
not required such return or certificate. | 

7438. Do you think it would be well that such a regulation should be framed ?—I 
think it would be desirable. 

7439. When in the court, is he called upon to plead ?—-We follow the course in 
use in the Colonial court. He is warned and told that he is not obliged to say anything 
which may criminate himself. and he has the assistance of councillors or others to advise 
him. Men charged with serious offences usually employ ee agents. 

7440. Don’t you in every case of murder require a plea o 
Yes, and they almost invariably plead not guilty, but I have had cases where they 
SF guilty at once, in spite of the effect, pointed out to them, that it might have on 
the trial. 

7441. Where he has pleaded guilty have you taken down evidence, or did you 
satisfy yourself by reference to the preliminary examination only ?—We always take 
evidence. A man might be of unsound mind when he pleaded. 

7442, Do you take evidence of unsound mind, or go into general evidence as 
well P—I go into general evidence. 

7443. Do you pass sentence at once P—No, I have usually submitted all cases, 
excepting in one or two instances, together with the proceedings, to Government, and 
waited for its instruction. | 

7444, Don’t you think that is to be condemned ; that is to say, the necessity of 
your having to consult political officers as to what you wish done in j ndicial 
matters P—A sentence of death would of necessity have to be submitted to Government, 
because the warrant would require his Excellency the High Commissioner’s sanction, 
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7445. Has Government ever suggested to you the penalty it should impose ?—Yea, 
frequently. 

7446. Do you think that is to be commended P—I cannot say that I do, but I 
imagined there was no other course open. 

7447, Suppose you differed from the Government, would you consider yourself 
bound to pass the sentence they dictated or suggested to you P—Decidedly not, if | 
aan it was in excess, but if it was a mitigation, I should as a matter of cours 
comply with it. ; 

7448. Do you think it is a good thing to mix judicial functions with executive in 
the highest officer in the country P—I hardly know in who else it could be vested. 

7449. You have suggested a recorder P—Yes, but that would be to deal with the 
more important cases. "T think all murder cases should be tried by a judge. 

7450. Would it not be as well if you were divested of all judicial functions ?—I 
don’t think any harm would arise from it. It would give me more time to attend to 
executive duties. 

7451. Do you think it would lower you in the estimation of the natives by your 
being so stripped of judicial functions ?—I think I should be lowered. 

- * 7452, And would it act in any way prejudicially, and if so, how P—Only that it 
would lessen me in the native mind. They would not attach the same importance to 
_ my position that they now do. 

7453. But still you think it a good thing to sever them P—I think so, if a seps- 
ration could be affected without lessening my present power and influence. 

7454. Are charges arising out of witchcraft dealt with by the chief magistrate’s 
court P—Lately they have been dealt within my court. In all cases where murder has 

' arisen on a charge of witchcraft, they are tried by combined court. Also, where it was 
clear that murder had been intended or contemplated. Minor cases, where no serious 
injustice has been done, are usually dealt with by the resident magistrates of the 
district. 

7455. By your directions P—The cases are usually referred to me, but I do not 

insist upon it. Much is left to the discretion of the officer who first investigates the 


Case. 

7456. Are preliminary examinations taken in these withoraft cases P—Preliminary 
examinations are taken in all cases before a case can be accepted. 

7457. Have preliminary examinations been taken by the magistrate in witchcraft 
cases, and the proceedings referred to you as chief officer, and referred back again by 
you to the magistrate, or has there been no rule upon the subject P—In all aggravated 
cases preliminary examinations are taken, and submitted tome. I then elect whether 
they shall be tried by combined court, or sent back to be dealt’ with by the magistrate 
of the district. A charge of witchcraft is a very common offence in this territory. It is 
not unfrequent that a woman is smelt out, and that she is driven away from her home 
on a charge of having caused the illness of a beast or child. Those cases, where no 
serious or gross injustice has been done, are dealt with by the magistrate of the district, 

- who imposes a fine of one or two, perhaps three head of cattle, on the witch doctor for 
smelling out. : 

7458. Can you give me a definition of witchcraft ?,—Among the natives the belief is, 
that certain persons acquire the gift of exercising supernatural powers over others or over 

' the lower animals. It is the common practice amongst natives, when either a person or 
beast is sick, or when lightning has struck an animal or a hut, indeed, when anythi 
unusual has occurred, to attribute it to supernatural agency. In these cases a wite 
doctor is called in to smell out the person who has caused the calamity. This they 
pretend to do by going through certain dances and the use of charms. The witch doctors 
themselves know perfectly well that they are imposing on the credulity of the ignorant 
people with whom they are dealing, but many of the people are firm believers in the 
power of the witch-doctor to define who has caused any particular event to happen. I 
consider the witch-doctors responsible for most of the murders which take place in this 
territory. The witch-doctors practice their calling for the sake of gain, usually, if not 
in all cases, receiving a fee before they will proceed to smell any one out. The custom 
appears to be, to smell out some person who is obnoxious to the kraal, or at some distance, 
or else some person whose worldly goods will divide well. A reason for the act of 
witch-doctor is nearly always traceable. I therefore invariably hold that in all cases 

' the witch-doctor is principally responsible. 

| 7459. Is it a fact that the man who imputes the charge is nearly always the guilty 
party P—Yes, but the witch-doctor fixes the guilt upon a person for the sake of gain. 
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7460. What is the utmost punishment you can impose in such a case P—The last Major Henry George 


case I tried here, I confiscated the whole of the witch-doctor’s property, inflicted twenty- 
four lashes, and sentenced him to three years’ imprisonment, with hard labour, upon the 
breakwater at East London. That was a case in which murder had resulted from the 
imputation of witchcraft, and I held him responsible. 

7461. Why did you imprison in that case ?—I thought it would have a more deter- 
rent effect than simply fining him, as his friends might have made good the stock he 
would have to pay as fine, and he would still have followed his calling as a witch-doctor. 

7462. Is flogging looked upon by the Tembus as a severe punishment ?—Yes, but 
I do not think they dread it as much as Europeans do, and it is only resorted to in 
extreme cases in this terntory. 

7463. In confiscating a man’s property, do you carry out the Kafir custom ?—In 
confiscation I carried out the Kafir law, but not in imprisoning or lashing. It is not 
unusual, however, for a man to be flogged at a Kafir kraal when he is caught stealing. 
He is tied up toa post, and beaten with reims. 

7464. Confiscation is contrary to our law in the Colony. Don’t you think that 
confiscation of all property is an unjust punishment, where there are relatives depending 
upon the criminal ?—It possibly does tell hard in many cases upon relatives, but, in 
native law, the term used by them is “ eating a man up,” which means, depriving him of all 
he possesses, in the hope that he will leave the district, and trouble it no more. 

7465. Does that sweep away all the property belonging to a man, wives and all ?— 
They have very rarely all their property in one pinco. Such a sentence would only get 
hold of one half. Fearing some such calamity, they generally divide their stock, having 
it at the kraals of their friends. 

_ 4466. The confiscation of property, would mean all the property which could be 
got hold of ?—Yes, I have only known two or three cases in which such a sentence has 
been passed, but in each case I have returned to the wives and relatives milch cows, so 
that they should not suffer too severely. The food, whether stored or growing, is never 
included in confiscation. 

7467. Do you think it would be wise to alter this principle of confiscation to 
something else, that is to say to a fine, the amount of which is fixed so that you can 
attach property to the amount of that fine?—It might be well to fix the limit, but, at 
the sa.me time, I think the law should be made as severe as possible, in the hope of 
deterr',ng people committing serious crimes. 

68. Do you have many cases of cattle stealing P—Yes, a good many, principally 
from Pondoland, occasionally from Fingoland, and not unfrequently from the colony, 
but these cases are generally brought before the border magistrates, not myself. 

7469. Have the proceedings in these cases been taken in the way of a preliminary 
examination ?—No, they have = dealt with by the magistrate direct. 

7470. What has been the sentence in some of these cases P—According to native 
law, if simply a spoor is traced into the district and there lost, then the district has to 
make good the cattle. If a clear case of theft, then a penalty is inflicted upon the 
thieves in addition to restoration of the stolen property. 

7471. How have you dealt with them, both eivil and criminal, or both together P— 
In every case when a fine could not be levied, or a thief secretes his property where a 
magistrate cannot find it, or they are old offenders, I usually dealt with such cases as 
criminal, although by Kafir law, they are civil, and they are sentenced to imprisonment; 
but where a fine will meet the case it is imposed. 

7472. But where that is the casc, do you make the community responsible P—A 
kraal is responsible for the acts of the men who reside within it. This I find acts well 
as it is to the interest of all persons residing at the kraal to endeavour to suppress 
theft and if they are liable to pay they will try and bring a thief to justice. Thus you 
tcuch the criminal in his pocket, and sometimes in addition, send him to gaol. You also 
make the kraal civilly responsible for the value of the property stolen, and a fine as 
compensation. A kraal is dealt with lightly, where the magistrate is satisfied it was 
not to blame. — 

7473. Do you think this collective responsibility is sound in principle P—I think 
it is very good in practice, for it makes it the duty of every man, women, and child, in 
the kraal to bring the guilty person to justice. If it were not so, it would be almost 
impossible to obtain a conviction. 

7474. To facilitate the ends of justice, how would you make kraals responsible ?— 
The huts or kraals situated round the headman’s kraal would be responsible. 

7475. When the population increases and the kraals become contiguous how would 
you then deal with the matter?—The nearest kraal to the last seen spoor would be 
responsible according to Kafir law. 

7476. ‘Would you make Europeans also responsible and subject to this law ?—Yes. 
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7477. How would you apply it in the case of Europeans?—A man is responsible, 
according to the Kafir law, unless he can trace the spoor farther on. Where traced to 
the vicinity of a magistrate, it is the custom to send a policeman to follow it up, and 
so it is handed on from kraal to kraal and district to district, the same plan being ob- 
served when crossing a boundary, if there is time or opportunity, the magistrate sending 
a policeman to follow it up. 

7478. How can you give effect to this spoor law in a township P——-Of course there is a 
difficulty in regard to townships. Since my circular with regard to the spoor law has 
been cancelled, I find that the Kuropeans are just as ready to take advantage of the 
spoor law asthey were before, that is to say if a man loses stock or shop goods. I have 
a ease before me where a man has brought a claim against the district for something 
like £500. hoy are always ready to trace the spoor to a native location and hand it 
over, but no matter how many spoors are traced to their gate they stand with ther 
hands in their pockets and say they have nothing to do with it. The European is 
always ready to claim the protection of the law for his own benefit, but not prepared to 
be put to the shghtest inconvenience for the benefit of others. 

7479. How have you dealt with cases where the Kuropean has acted in that way? 
—TI have no option since my circular has been cancelled. 

7480. But how would you propose to give effect to it in the case of Europeans ?—I 
do not know, unless it is for a farm. J may mention one mode of theft which is usually 
carried on. Say I am residing in the territory, I have two or three native servants, 
Fingoes, Gealekas ; probably these men are anxious to acquire stock. They steal, and 
bring the stock to my kraal, and keep it there for two or three nights, until the trace is 
gone, when they have an opportunity of disposing of it as they wish. The owner of 
the stock comes to me, and gets indignant, and says I am a thief. He traces the spoor 
to my kraal, and maintains that I am responsible, while, I say, I am not under the pro- 
visions of the spoor law, the guilty parties, in reality, being my servants. 

7481. How are we to deal with spoor law in its application to white men ?—I 
think where white men fail to render every assistance in their power to trace the spoor, 
that they should be subjected to a heavy penalty It should be incumbent upon them 
to render every assistance. 

7-452. Supposing a white man here had a farm of a thousand morgen, and cattle 
were traced to that farm, and you could not trace them off, but no such cattle were 
discovered on the farm; do you think the law should make him liable in any way, 
either criminally or civilly ?—No. I think it would be harsh if he had done everything 
in his power to follow up that spoor. There is generally some other evidence besides 
lost. spoor required. A lost spoor casts no imputation of theft unless traces are found 
that the property has been made away with. Those liable for the property actually 
lost, are those nearest to where the spoor ceased to be traceable, and people will always 
endeavour to find the spoor for the sake of escaping their share of a penalty. 

7483. Would not one effect of the spoor law be this; that it induces a cunning 
fellow, who may be the thief, to pass the spoor on artfully to his neighbour, and _ so get 
rid. of the responsilility himself, until his neighbour has cleared him of all suspicion ?— 
Yes, it 1s constantly done. I have heard of a case where a man killed and ate his own 
sheep, and then took the head, feet, and offal nearly a mile away, put it down near a 
neighbour’s hut, and then made marks with a stick to resemble sheep’s feet, and next 
morning entered the case in the magistrate’s office, stating that he had lost a sheep, and 
traced the spoor to such and such a hut, and it was subsequently proved that he had 
killed his own sheep, and made a spoor for the purpose of throwing the blame upon his 
neighbour and obtaining compensation. 

748-4. Would it not be better to allow the spoor, as it is in the colony, to be strong 
evidence of guilt, but only some evidence P—Yes; I don’t think it desirable to take it as 
absolute proof. But in regard to the spoor law in this territory, and the colony, it is such, 
that I have been obliged to confirm decisions, when I was satisfied in my own mind, 
that the person charged was not guilty ; but, at the same time, according to Kafir law, he 
was clearly responsible, 

7485, Do you think, as a rule, you can apply it to any community, with any d 
of fairness, where {his communal system of occupation of land does not exist ?—I don’t 
think the law is fairly just; but, at the same time, I look upon it as an evil which, if 
removed, would produce far greater ones. I look upon the spoor law as one of unjust 
necessity ; but one I cannot advise the abolition of. 

7426. But being a necessity, can you suggest a form under which it will work no 
injustice, by limiting it in any way to individual families, or families located in areas 
proclaimed as subjected to the spoor law P—I cannot suggest any improvement. 

7487. Do you think the best way is to allow it to remain in its present state of 
uncertainty, and leave to time any definite means of correcting the evil P—I think it 
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better to leave the solution to time. Any attempt to alter it now would meet with Major Henry George 
great opposition on the ‘et of the natives, who regard it as a great protection. [ Plot 0.M.G. 
think it might be desirable to exempt certain districts from the operation of the spoor Oct. 27, 1881. 
law. J mean townships, by proclamations. | 

7488, Do you think the 17th and 18th sections of Act No. 16 of 1864, just read, 
having reference to recovery of damages, and spoor-law, should be given effect to here ? 
—I think the present system of appeal, as allowed to the chief magistrate, should be 
continued. | 

7489. Do all cases come necessarily before you?—Only where a party to a suit 
desires to appeal. 

7490. Do you think it would be well that the proceedings of all cases, where the 
penalty exceeds a certain limit, should come before the chief magistrate for appeal ; and 
that appeal should be allowed in all cases, however paltry ?—I think that wherever 
either party consider justice has not been done, they appeal as a matter of course. Before 
a judgment is pronounced in any one of the sub-districts, it is explained to the parties 
that they have the fullest right of appeal. The appellant is required to lodge a fee of 
10s. as a sort of guarantee that he will take the case forward. The whole of the pro- 
ceedings are then sent to me, and I give my decision, which is forwarded to the magis- 
trate, and if the appellant wins the case, the fee of 10s. is returned; but if against him, 
he loses that fee. i think it might be desirable to fix a limit to the penalty to be 
inflicted by any resident magistrate, without requiring my confirmation ; the same as the 
severer sentences in my court must receive the approval of Government before they are 
carried out. 

7491. Prisoners are examined, you have said; would you render it optional on 
the part of a prisoner to be examined, or would you make it compulsory that he should 
submit to examination ?—I would not compel him to say anything that would criminate 
himself; but would allow him to make any statement that would benefit himself. 

7492. Would you punish him for telling lies ?—I would, but not severely. 

7493. Would you not apply that law to Europeans as well as natives ?—Certainly, 
Europeans in this territory are usually tried by Colonial law. 

7494. Would you alter Colonial law with regard to Europeans in this territory, by 
permitting such prisoners to have the power of giving evidence upon oath, and subjecting 
themselves to cross-examination, if they wished P—Yes, I would. 

7495. If you do that, would it not be carrying out native law P—Yes, I think we 
may adopt many a clause and measure in the native law with great advantage. 

7496. As to the liquor law, if it applies to the natives, why not to Europeans also ? 
—I don’t think Europeans would stand it. éuropeans don’t require it so much; but 
the natives themselves know it is their salvation. 

7497. How are the headmen you proposed as jurors appointed ?—Some are 
appointed by Government. They are, for the most part, headmen who are taken over 
by the Government, and elected by the people. 

7498. Do you think a property qualification of jurors would work well here ?—I 
think it would work ; the men to whom I refer as headmen have, as a rule, considerable 
status in the country, 

7499. So that, in reality, they would become jurymen under a property qualification, 
although a property qualification would affect others >—Yes. 

7500. Do you think the Europeans here would object to sit with these men as 
jurymen ?—TI don’t think so, knowing as I do, that a great many Europeans in this 
territory meet natives almost upon a footing of equality. Of course they do not invite 
them to visit their houses; but they always receive them kindly, and it is not unusual 
for a native to have his meals in the samc room, or even at the same table as the Euro- 
pean, and I don’t think the majority of the better thinking white men would object to 
sit upon a jury with natives. 

7501. In appointing assessors to aid magistrates in civil cases, and advise and 
discuss matters with him, how would you select them P—I would have a roll comprising 
the names of the most reliable and intelligent men in the district, and I would select 
from those, the same as you would a jury. 

7502. And pay them P—We must pay them, as they are too poor to remain about 
a court for any length of time, and feed themselves at their own expense. 

7503. Are the magistrates to be bound by their advice ?—lI think not, but if they 
did, the difference should be recorded, and the case referred to a higher court. 

7504. Is it not rather objectionable, that any native chief, irrespective of his 
qualifications, should have the power to deal with petty theft cases ?—They have no 
power, except as arbitrators. very person has the right to appeal. 

7505. Would you limit the chief’s power to fining, in an amount equal to the value 


of the things stolen, and no more ?—Then it would not amount to a fine, but merely to 
restoration. 
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7506. Would you give him more than that power ?—If he is permitted to adjudicate 
at all, he should have some power. 

7507. How many chiefs are there who have this power ?—About a thousand, but 
I think that their power and influence are greatly on the wane. 

7508. Would it not be a good thing, when you have these chiefs with petty judicial 

owers, to try and associate them with educated natives; or, a chief might even have an 
See as his chief councillor, in order to put us in possession of what is done, and ob- 
tain justice ?—The difticulty would be to obtain thoroughly reliable men to fill this posi- 
tion; the men who would accept such a post are not of the best type, and I have found 
that education does not always morally elevate. Some of the greatest scoundrels I have 
come across are men whe have obtained the best Colonial education, IKafir law is mainly 
based on precedents. 

7509, And you have endeavoured to follow that law ?—<s near as possible. 

7510. As to the insolvency law, have you many cases in this country P—Very few 
among the natives. 

7511. How are insolvency cases among Europeans dealt with ?—According to 
Colonial law. 

7512. What would you advise in regard to that matter; that a Master be 
appointed here, or the Master of the Supreme court ?—I think the Master of the Supreme 
Court. I, myself, have acted here in that capacity. 

7513. Do you think among natives that any special insolvency law is required ?— 
I think not. ‘Their present system meets all requirements, and satisfies the people. 

7514. Is it true that Huropeans are prevented by regulations here, from recovering 
book debts from natives P— Yes. 

7515. How does it work ?—I think it is a great protection to the natives. [I 
issued a circular on the subject, which met with a full approval, both from the Secretary 
of Native Affairs, and the Government. 

7516. How do you act in a case where an European is sued by a native; can he 
recover from the European ?—Yes, I issued that circular from a firm conviction that 
where book debts are contracted, every advantage was taken of the natives. Frequently 
a number of articles were put down to the man which he had never received. Some of 
the traders in this territory, I am sorry to say, are not actuated by high principles of 
honesty, some have even fled from the colony, and for their country’s good, to get 
away from law and justice. ‘They were amongst the early European settlers of this 
territory. All that was necessary to be done, before I issued that circular, was fora 
trader to produce his books in court, and his clerk to swear that the articles entered were 
supplied; and I am convinced that in some instances, a large number of these articles 
which were sworn to as being supplied, were not. ‘The cluims were mostly brought 
against people who had property, and the magistrate was obliged to give judgment. ‘lhe 
defendants, who were present, swore they had not received the things, but their testi- 
mony was not equivalent to the sworn c:vidence of the trader and his clerk; and it was 
consequent upon this state of things that I issued the circular. Now they are endeavow- 
ing to evade it by taking promissory notes. Ihave a case before me at the present time, 
and this system is a clear evasion of my circular. 

7517. How would you deal with a promissory note signed by a native P—It has 
always been enforced in court. 

7518. In a provisional form, as in the Colony P—No, a man’s property is seized for 
the amount of the promissory note, but an adjournment is allowed if applied for ; if not, 
judgment is given. Where the other party fails to appear, provisional judgment is given. 

7519. Is it not unfair to Europeans that they are liable for book debts, which they 
may incur, while natives are able to set up counter claims against the amount of such 
debts —No, the European knows the law, which prevents him suing for a book debt, 
and gives credit on his own risk. I do not know a single black trader in Tembuland 
on his own account. 

7520. By Mr. Ay/iff.] Do you state, as a general proposition, that, except in the 
instances which are opposed to common justice, and common humanity, that you think 
that native laws should prevail in the Transkeian dependencies P—I do ; I think the ex- 
seen native laws are peculiarly well adapted to the requirements and conditions of the 

@. 

7521. Do you think the native laws are so distinct, and so definite, that a dozen 
experts, on being asked to give a statement of what the laws are, would in the man 
agree P—I think they would. They would probably express their views in different 
language, but I think in the main they would agree. Native law is purely a law of 
equity, and I think, taking it throughout, the cases are most equitably decided. 

7522. I understood you to say that the cases are usually decided according to certain 
definite rules and principles of law, not simply according to the caprice and whim of the 
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matter how powerful his position, would dare to settle a case against the evidence. 

7523. Would you go so far as to say that, from your observation, you have found 
that these laws are, in the main, just, according to our views of what justice ought to be? 
—Decidedly a great deal is done in the territory amongst the natives which is not just, 
but then it is not supported by any native law, it is simply an arbitrary act of self-will 
or spite, and is not supported by any opinion or knowledge of the law. 

7524. But would you say the law would provide a remedy for such a victim of 
injustice ?—Provided the act of injustice was not committed by a man so powerful as 
to be beyond the reach of justice, which can hardly be the case. As long as we have magis- 
trates in the country, it would. 

7525. From information you have obtained, would you consider that the definition 
of murder, according to Kafir ideas, would in the main agree with our idea of 
murder ?—Yes, spilling of blood intentionally. 

7526. What as a rule, do you say, would be the penalty for the crime of murder P— 
According to Kafir law, it would be a fine, and the magnitude of the fine would depend 
upon the enormity of the offence, whether pre-meditated or not. 

7527. In measuring the extent of the penalty, would the capacity to pay be an 
element to be taken into consideration P—Yes, the capacity of the culprit or his friends. 
to pay would be considered. It is not an unusual course for a chief to adopt where 
murder has been committed. I refer to the chiefs in an independent state. Take the 
Pondos for instance ; the penalty is the confiscation of all property. The chief perhaps, 
acting with clemency, would return, say half that property ; perhaps more, perhaps less ; 
still he would inflict the whole penalty in order to mark his displeasure. 

7528. Then do you think that assault, according to Kafir notions, would be looked 
upon as an offence for which there should be the same penalty ?—Yes, in all serious 
assaults where bodily injury has been sustained. 

7529. Is rape, according to their views, a crime for which there should be a penalty ? 
—Yes, except where committed by a chief or chief’s followers. There is an old custom 
amongst the natives by which a chief, when travelling, and stopping at a kraal, can send 
and order any of the young girls in the neighbourhood to be brought to the kraal. 

7530. Is seduction an offence ?—It is, and a serious one, according to Kafir law. 

7531. Is sedition regarded as an offence punishable by Kafir law ?—Yees, it is. Plott- 
ing against the chief was in former years punished by death. 

7582. Would abduction be looked upon as an offence ?—Yes, but it is usually 
condoned by the payment of a beast or more. Where a young girl is abducted, she 
usually marries the man by whom she is carried off, and the dowry is paid; and when 
that is done, the matter is entirely condoned. 

7533. Would aiding and abetting in the commission of an offence be regarded as 
a crime P—It would depend upon the nature of the crime. 

7534. Can you tell me whether such a crime is known in the Kafir code, as 
malicious injury to property ?—Yes, it is not unusual that a beast is maliciously 
damaged or injured ; and the person committing the offence is punished. 

7535. Is the offence of arson punishable by Kafir law ?—Yes, the offender could be 
fined, and would have to make good the damage, in addition to thefpenalty for the 
offence. 

7536. How do you consider that smelling-out would be dealt with by a chief, 
according to his aboriginal custom P—It is usually done with the consent and con- 
nivance of the chief. I know very few instances where a man has been smelt out, and 
murder, or attempted murder followed, where the chief himself has not been implicated. 
Usually he consents under pressure. The persons who actually commit the crime, if 
murder is committed, have to be cleansed before they can associate with the other 
people of the tribe. After that, they are received asif nothing had happened. .The 
chief usually demands a nominal penalty for the crime, which penalty is generally 
taken out of the property of the murdered person. 

7537. Would it be an offence to receive stolen goods, knowing them to have been 
stolen, and how would it be treated according to Kafir law ?—No, it would be looked 
upon as an effort of a friend to conceal another from punishment; but where goods are 
traced to a kraal, or others are known to be implicated besides the actual thief, they are 
all to a certain extent liable; although merely concealing an offence is not looked upon 
as a crime. 

7538. Suppose a code of laws were made for these territories, and that was stated 
to be an offence ; would it go very much against the Kafir notions and ideas to regard 
it in that light ?—I don’t think so, as they all look upon it as mcrally wrong. 

— 7639. = your opinion, Major Elliott, would it be practical to state generally that 
these territories shall be governed by Kafir laws, without defining what those laws are ? 
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—No. I think that the laws should be codified, decidedly, in order to prevent the 
possibility, if not probability, of their being misconstrued. 

7540. Would not codification be fatal to all hope of the chiefs being able to help 
the magistrates by deciding petty cases P—I do not think so. — 

eee As a rule I suppose, we may say the chiefs are uneducated P—The majority 
of them. 

7542. How would they be able to inform themselves of what the law is in a code ?— 
What they have been able to learn from hearing people speak, they could learn from 
hearing others read. oe 

7543. Then I understand you to say that it would be expedient to give the chiefs 
some judicial functions P—Decidedly so; it would keep them employed, and, to a certain 
extent, gratify their vanity, keep pace with their dignity, and it would satisfy the people 
that the chief had not been entirely set aside, and 1 think they might be made useful in 
the settlement of minor cases. 

7544. Do you express these opinions because you think that the condition of these 
peo renders them unfit to receive Colonial law, or do you see no good features per se 
in Kafir law ?—I have already stated that I consider Kafir law fairly well adapted to 
the present condition of people. The laws in the main are fair and just, they are easily 
and cheaply administered, and to rudely break them down would, I think, meet with 
an amount of opposition which the Colonial Government would not care to deal with. 
I think it may be in time moulded into a different form, but at present I do not see 
anything unjust or oppressive in the Kafir laws, that is to say, if they are administered 
according to the existing actual native law. It is only where they are mal-administered, 
that injustice is done. 

7545. In respect to what particular territories are these suggestions you have made 
to apply ?— To all territories lying between the Kei and the Umzimkulu. 

7546. Do you think the condition of the people occupying each of the distinct 
territories is so analagous as to warrant one system of law being applied to them all ?— 
ean there is an idea that the Fingoes are more advanced than the other Kafirs, but I 

il to see it. 

7547. What is your opinion as to what should be the relationship of Europeans 
living in these territories to those laws; should the laws you speak of apply to them, 
or not P—I think where Europeans and natives are concerned that it ould be best to 
apply the native law. From my experience Europeans, unless the law is clearly 
defined, will be ever ready to claim that law which is most advantageous to themselves. 

7548. Would you, as a man of business, be disposed to defer to this opinion P—No ; 
I think that all European cases ought to be tried by European law; that where Euro- 
a and natives are concerned, that the case should be dealt with according to native 

aw. 

7549. Do you say that because you consider it only fair that an Englishman 
coming here should have the advantage of the law to which he has been accustomed ?—I 
think inplishmen never lose nationality; but he, coming to live among these people, 
should abide by the laws enforced by their Government. 

7550. If an Englishman should be charged with any offence, and brought to trial, 
would you wish to see him tried by jury ?—Yes. No serious case at present could be 
tried in this territory against a British subject. My duty in such a case would be to 
take a preliminary examination, and forward it to the nearest colonial court, there to be 
dealt with. There are cases of that class now in the territory. An European in Mr. 
Cumming’s district a short time ago shot a native, and he is now in Dordrecht gaol 
waiting his trial, Any offences by Europeans, which, according to our law, are 
criminal, are not dealt with in this territory, but are sent to the Colony. 

7551. By Mr. Rolland.| Do natives sce upon the punishment of imprisonment 
with hard labour within the Colony as a sort of transportation P—They do, provided it 
is not carried out in the terrritory to which they belong. 

7552. In the case of an European and a native combining to commit a crime, do 

you think any practical inconvenience would arise if the native were punished by fine 
and the European punished otherwise ?—No ; but no such case has ever come under my 
te) n. 
7553. In the case of an European and native committing a murder, would it do 
any harm if the European were not hanged, but punished in the same manner as the 
native ?—I think not; but at the same time I don’t look upon capital punishment as a 
natural consequence for the crime of murder. I think in more cases they are reprieved 
than the capital sentence carried out. 

7504, Are you aware of any inconvenience resulting to these natives through the 
operation of the pass laws ?—They do not like it, and it is one of the means of prevent- 
ing them going into the Colony. Many have refused to go, stating that their objection 
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was the provisions of the pass law. I have now in my officea number of a Msic 
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from farmers and others in the Colony applying for labourers, and the answer 

receive from those in search of employment is, that they will not go to the Colony, 
because they are afraid of being taken up as vagrants, but will willingly perform any 
amount of work within their own country. 

7555. Is a case in which one person accuses another of witchcraft, without employ- 
ing a doctor to smell out, treated as a case of witchoraft, or merely as one of slander P— 
It is treated os a slander case, the person accused going to the magistrate and com- 

laining. 

7596. If the spoor law were suspended in this territory, what would be the effect 
on the neighbouring Pondos ?—Theft would become rife at once. It would be almost 
impossible to keep a single head of stock, and cattle thieves would make a splendid 
harvest. 

7557. Would that be the result of the action of the Pondos, or from the removal 
of the restrictions upon the people of this territory P—A very large portion of the stolen 
stock from this territory finds its way into Pondoland; but I am afraid the larger part 
is stolen by Fingoes here, taken into Pondoland, and there secreted, or given in 
exchange for other cattle. 

7558. Does Nquiliso give compensation for all spoors traced into his territory ?— 
Yes, but he would cease to do so unless he received like compensation at our hands. 

7859. Is the practice of Umsila in use ?—It 1s practiced universally. 

7560. Is it not liable to very great abuse P—I don’t think so. 

7561. Does not an Umsila use his discretion in mulcting oa defendant more heavily 
than perhaps the chief intends ?—No, I think not. If that were the case a convicted 
person would not be slow to seek redress. 

7562. Are there no cases of imposture by personating an Umsila P—We have 
those cases occur in Europe and other parts of the world, where men obtain money under 
false pretences; but as the natives are very shrewd, and not easily deceived, it is not so 


re. 

7563. Would you not prefer that the chief magistrate should sit with two other 
magistrates to form a combined court in cases of murder, or would you rather propose 
that the court should consist of three magistrates, excluding the chief magistrate, so that 
an appeal would be open to him ?—I think that appeals in all such cases should be 
made to a judge, and that it is preferable for a judge to preside, if possible. 

7564. Then you would add to the proposed regulations that such judge be appointed 
especially for these dependencies ?—I think it very desirable; it would be a great 
convenience both to Government and people. 

7565. Would you approve of constituting the territories between the Kei and the 
Umaimkulu into a separate province ?—I think it is a system that might act very well, 
but I have not given it full consideration. 

7566. If an election of Parliamentary representatives by headmen or councillors 
were to be sanctioned, would these headmen form a thorough representation of a consti- 
tuency P—I think so. They would be elected from men ais are known to possess the 
confidence of the people, and would, I think, faithfully vote according to what they 
believe to be the interest of the people. | 

7567. Would people be satisfied with such a choice of representatives ?—I think so. 

7568. What class of men would the natives be likely to select as representatives — 
Tf the franchise. in its broad sense, was granted to the territory, they would send men 
most likely to supply the largest amount of liquor, but, I think, by allowing men such 
as we proposed to elect, they would select men most likely to look after the best 
interests of the country. 

7569. Would they send natives into Parliament ?—I think not. : 

7570. Do you think the chief magistrate should be referred to in the selection by 


Government of the officers to be under him P—I think he should have a voice in their 
selection. 


pry mo may 


(O71. What do you think the chief qualifications required in an officer for the 
native service P—The qualifications which are generally considered essential to an 
English gentleman. 

7572, No special qualifications P—A. knowledge of law would be desirable. I do 
not think it absolutely necessary that a magistate should be master of the Kafir language. 

7573. Do you think it necessary that a magistrate should understand the language 
sufficiently to know whether his interpreter is poles him, or not P—It would be an 
advantage, and, if possible, they should have good interpreters through whom to conduct 
their cases. | 

7574, By Mr. Stanford.] Are you in favour of a general registration of {marriages 
amongst the natives P—Registration at present exists through the census books. 
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7575. Would you recommend any further registration, including stock paid for 
dowry ?—I do not think you would obtain it if required. 

7576. Do you think it advisable at the present time to fix any limit as to the 
maximum to be paid for the dowry of women ?—I think it is very undesirable. That 
would at once be legalizing the sale of women; we cannot stop it, we are obliged to 

rmit it, and I think it is best not to legalize it. "We know that cattle pass, but if we 
fimnit the number, we fix the tariff, which I do not think desirable. 

7577. Would you so far recognise the custom as to allow the courts in these termi- 
tories to adjudicate on questions of Ukulobola ?—I would, where restoration or division 
was claimed, but not beyond that. I have just heard read a proposal that registration 
should be taken of all marriages consummated, and that iondine to native custom all 
women and their issue who had obtained rights by polygamous marriages should have 
certain privileges secured to them, and that after this registration, the law would recog- 
nise the issue of only one marriage as legitimate, and that only this issue should inherit 
the father’s property according to our law. We cannot prevent concubinage, but the 
issue may be declared illegitimate, and this, I think, would strike a strong blow at 
polygamy. Ido not approve of this suggestion. I think we cannot prevent poly- 
gamy, and it would be very injudicious to brand women who may in future hold the 
position of honest wives, as concubines, and their issue as bastards. Were such an act 
passed, in the course of the next generation the concubines would far out-number the 
wives, and the illegitimate population be at least four times that of the legitimate. 
This, I do not think, would be a desirable state of affairs. 

7578. In regard to land tenure, do you think the people here would like it ?—The 
majority of the natives here would be strongly opposed to land tenure. They would 
regard it as a breaking up of their country, and the tribal power. 

7579. Do you think it is advisable, in any part of Tembuland, to vest a certain 
extent of land, say two or three thousand morgen, in trustees, for the benefit of the 
natives living in a communal state in that area P—I think it is very desirable, where we 
have the right; in certain portions of this territory, for instance, where the land is 
acquired by right of conquest. 

7580. Do you think it would be advisable, where there is land in occupation of 
natives, to have certain areas defined, and inform the people living there that these areas 
will be kept for them ?—I think not. They are scaenly jealous of anything like a 
survey being made in the territory. They would consider it as a first step towards de- 
priving them of the country. : 

7581. Should they remain os they are P—I think so. In time they are likely, of 
their own free will, to seek title, but it will only delay the time if we attempt to force 
or press it upon them. 

7582. en they begin to seek title, on what principle and in what manner would 
you give it them ?—I think the wishes of the majority should be consulted, not those of 
the minority ; should the wish become anything like general, I should like to see ind- 
vidual title granted under certain restrictions and conditions. 

7583. Would it be unacceptable to them now ,if, where you located these people, 
you told them that they have a right to the land, and that nobody could disturb them? 
—They would probably say that they had received similar promises before, which had 
been broken. 

7584. How would you approach them, in order to convince them that it is not so? 
—TI think it is next to impossible, in their present suspicious frame of mind. 

7585. Mr. Cumming has proposed that, near the Drakensberg, some European and 
native farmers should be located. Do you think it a good thing ?—Yes, I think it is. 
I think the land there has been fairly confiscated, and that its occupation would bea 
benefit to the people. 

7586. A large tract of land has also been recommended to be given to the chief 
Kosana. Do you think that a good thing ?—I do, and I would add to that, that if 
Gangelizwe got a similar grant to a large farm, for which he has applied in the Umtata 
district, it would be good, and this would afford a valuable precedent for the Govern- 
ment to work upon in future, as it is not improbable that many might wish to follow 
the example set by their chief, and thereby bring about the desired object. 

7587. It has also been suggested that native farmers, who have certificates, near to 


- the mission tation, on the Little “I'somo, should have the opportunity of converting 


these certificates into inalienable title ?—I have, upon several occasions, recommended 
this step; but, at the same time, I pointed out to the Government, that I feared few 
people applying for title were aware of the heavy expenses of survey; but I would 

vise, in all cases, that the Government should come to their aid in some way, in regard 
to the expenditure required for survey, as they are very poor, and the expense would 
cripple them. 
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7588. It has also been proposed that, in the "I'somo Valley, small holdings, Major Henry George 
from 50 to 100 acres, for agricultural purposes, should be surveyed, and given out to F¥ot, C.M.G. 
natives at a small quitrent, with a large commonage, in the neighbourhood, and that Qe¢ 27, 1881 
they should have regulations framed . their management, and that there would be 

numbers willing to occupy P—I think the suggestion a very goodone. Iam opposed to 

the grant of large areas of ground, as individual farms, except in the case of chiefs. 

Far better ive title to such ground as a man can cultivate with liberal commonage. 

7589. It has been suggested by Mr. Cumming that, in his district, Xalanga, a 
large area of about 10,000 morgen, near to the Mission, should be reserved by the 
Government for a township ?—That I also consider a good suggestion. I have recom- 
mended the establishment of a series of townships from the Kei to the Umzimkulu. 

7590. Have you anything special to recommend for the district of Southeyville P— 

I think it very desirable that a township should be created, and that small holdings be 
given out to all natives anxious to obtain them, and willing to advance themselves in 
civilization. 

7591. In your own district, do you think anything of the kind could be done P— 
The natives in this part are not sufficiently advanced. 

7592. In the Engcobo district, what would you propose there ?—I think a town- 
ship would be an advantage there. I have strongly advocated the establishment of 
model farms at all suitable points. Had this been adopted, or if it is now adopted, I 
think the people would soon appreciate the benefit of individual title. I am of opinion 
that such farms could be established in many parts of this territory, and at little or no 
expense, and they would, in fact, soon become a source of revenue to the Government. 

The people see the benefit of irrigation; but, at the same time, have not the sense to 

avail themselves of natural advantages. Many of the people would gladly occupy part 

of these farms, so that in time the people would become Government tenants. I would 

allow any native in the neighbourhood of such farm a certain extent of land, with water 

right, and I think by such means they would, in time, also become tenants of Govern- 

ment. : 
7593. Would you have farming by Government in these territories P—Yes, or 

under the superintendence of missionaries, and each farm under the direction of an 

overseer. People would gladly pay one or two pounds an acre, over which water could 

be led, and I know many sites where this could be done, over hundreds of acres, at the 

expense of a few pounds, in the district of Umtata. 

7594. Do you think the establishment of industrial schools has tended to create a 
desire for individual tenure ?—My experience of most of those educated at industrial 
schools, is that mechanics are too lazy to follow their calling. They do not appear to 
possess the energy to become masters, and those who work are servants to white men, 
and I have now on the police establishment of this district, some as good mechanics as 
you could find in the colony. I asked them how it was they did not work at their 
rade, and the reply was, “Oh! the work is too hard ; it makes one’s back ache.” 


Major Elhott, at the request of the Commission, handed in the following papers, 
relating to the conditions upon which the Tembus became subject to the Government, 
and the jurisdiction of Courts in the territory :— 


Copy. 
BY Conditions on which the Tembus agree to be taken over by the Colonial Govern- 
ment, and become British subjects :— 

Ist. That the following chiefs be recognized as chiefs:—Ngangelizwe, Mgudhlwa, 
Mdukiswa, Bacela, Umhloba, Umdulasi, Sandile, Sidike, Tsompa, Dubulekwele, 
Umtiyedwa, Ndwanyaza, Stokwe, son of Tyali, Ngonyama and Maramnewa. 

2nd. That the following salaries be paid to the chiefs :— 


£ ss. d. 
NGAUCCNZWOee cease yd iets asenwats meta tet eiaes als 200 0 0 
Son of Ngangelizwe, when arrived at 20 years of age....100 0 0 
Um Bua Wa ciccnawis a yans-s0le ane sateen ewe aaa 50 0 0 
VO MGUIIS WO screws auto dew ascend pve an ae ae eteaceun 50 0 0 
Bacel atic ous eaten siaeneaernew@eor dh pwanayeased Soames 30 0 0 
Um blObainie coe aw eae Maeve at hea be omen aes ean A 30 0 0 
Sandile, son of Mzolisa...... 0... cc ccc eee ee eee tees 30 0 O 
Sediki, son of Attwa....... ccc ccc ccc cc cee wee eee 20 0 O 
CMG WIAST nash ore teer nh piewcrn ace eu wanies We eae Eee ek 20 0 O 
PROM PAstusulawaidmeae- sawing ome sae eee eh Dakar 20 0 0 
DUDULER Wel6: cy-ay nc6 db lane eels ee waa eae ots 20 0 0 
Umtiyedwa..... cc. ccc cece cee ee ee eee 20 0 0 
Stokwe,son of Tyali........ ccc cece eee e cece ee eceee 20 0 O al 
Ndivanyaza........ ere Te ee ee ee ere 20 0 0 
ING ONY GN cess oss are cn aie sates Grade oho Shearman dares 20 0 0 
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3rd. That in order to induce the return of those Tembus who have been compelled 

. leave through mismanagement and wars, the hut-tax shall not become payable until 
anuary, 1878. 

4th. That the North-west be that fixed by the commission, the members of which 
were Messrs. Griffith, Ayliff, and Grant. The boundary on the South-east be that fixed 
by the Honourable Mr. Brownlee in 1873. 

5th. The chiefs to exercise authority and settle lawsuits, except cases of murder, 
crimes arising out of charges of witchcraft. serious assaults and thefts from other tribes, 
and from the Colony within their own sections ; subject to rights of appeal to the magis- 
trate. The chief Gangelizwe having been hitherto considered the paramount chief of 
the whole tribe, it is now proposed that his authority should not extend beyond his own 
section. 

6th. That the Government of mission stations shall not be interfered with at present. 

7th. That in order to remove all cause of irritation and heart burning arising from 
the see eel return of Menziwe he and his tribe be located in the land vacated by 
the chief Umtata, and the land at present occupied by Menziwe, be filled up by loyal 
Tembus who choose to return to this part. 

8th. It is understood that Government will prohibit the sale of liquors to all natives. 


Office of the Resident with Ngangelizwe, 


28th October, 1875. 


The Rev. Mr. Hargreaves appears at the office and states that he is deputed by 
the Tambookie tribe to submit the above proposals to the Resident for the consideration 
of Government. 

Mr. Bowker, Commandant of Police, being present, the above proposals are 
submitted to him for his information, who fully concurs in its being forwarded to 


Government. 
(Signed) W. bea 
ident. 
A true Copy. 
(Signed) A. H. STANFORD. 


DALASILE’S PROPOSALS. 


The Chief Dalasile of the Amaqwati tribe being seriously unwell, and unable to 
attend the meeting summoned by Commandant Bowker at the Residency, Njanyama, on 
the 10th December 1875, wishes it to be stated at the meeting that he gladly places his 
country and tribe under the protection of the British Government. 


1. Dalasile wishes it to be understood that he is not taken over by Government on 
account of misconducting himself, and trusts his good behaviour will be taken into 
consideration. 


2. Dalasile hopes the Government will consent to grant a separate magistrate for 
his tribe. 

3. Dalasile hopes the Government will allot his tribe the country they have 
hitherto occupied, without being mixed up with other tribes. 

4. Dalasile hopes the hut tax will not come into force in his tribe for two years. 


5. Dalasile hopes that the Government will make an allowance of not less than 
£100 per annum. 


6. Dalasile hopes the Government will be pleased to make an annual allowance to 
his son and heir Thomas, to his elder brother Danti, and to the five following headmen 
in his tribe, viz. :—Singama, Sitongo, Sandille, Mangela, and Matyobeni. 

7. Dalasile hopes the Government will confirm the grants of land made in his 
country (four in number), for Church of England missions. 


8. Dalasile aiso begs that the Government will strenuously prohibit the sale of 
brandy in his country. 


A true copy. 


H. H. BUNN, 
Clerk to O. M. Tembuland. 
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No. 11/1014. Major Henry G 

Oopy, / ] . Eliot, OMG.” 
CORRESPONDENCE BETWEEN SECRETARY FOR NATIVE AFFAIRS AND Oct. 27, 1881 
CHIEF MAGISTRATE OF TEMBULAND. ; ° 


Office of the Secretary for Native Affairs, 
Cape Town, 16th November, 1876. 
The Chief Magistrate, Tembuland. 


Srr,—A year has now passed since Government set Gangelizwe aside from taking 
any part in the control and management of the Halas. 

When the Tembus made application to come under Government, one of the 
conditions proposed, was that Gangelizwe and others of their chiefs should, though 
Sete under Goseenniont and rendered subordinate to the magistrate, remain at the 

eads of their respective tribes. 

To this condition, however, Government, before taking over the Tembu nation, 
made an exception in the case of Gangelizwe ; thoy set him aside from taking any part 
in the management of his people, informing him at the same time that his being 
placed in the position he proposed for himself, in common with the other Tembu chiefs, 
would depend upon his future good conduct. 

Gangelizwe is now about to assume, in subordination to the Government, duties 
and responsibilities from which for twelve months he has been excluded, I deem it a 
fitting time to address to him a word of admonition, and this cannot be done better than 
by tang a brief glance at the past. 

Five years ago, there was a matter of difference between Ganzelizwe and 
Kreli, which was referred by the latter to Government, with a request for permission 
to settle the matter according to native custom by attacking the Tembus. This, how- 
ever, he was positively prohibited from doing and the quarrel was ultimately settled by 
the payment to him of forty-five head of cattle. Notwithstanding this, hostilities 
broke out a few months after between the Tembus and Gcalekas. Government sent a 
commission to enquire into the causes of the war, and the fault was found to be on the 
side of the Tembus. Kreli insisted strongly on the occupation of the Hala country as 
being his by right of conquest, but, as the Halas had always been the firm friends of the 
Government, Kreli was not permitted to take advantage of the success he had gained 
over them, and it was decided that all parties should re-occupy the land they possessed 
before the war broke out. 

At my first meeting with the Tembus, I informed them of the decision arrived at 
by the Commission, sed orga at the same time that fault had been found, not with 
themselves as a people, but with the acts of their chief ; that we desired to stand by the 
Tembus and befriend them, but that we would be unable to do so save in a just and 
righteous cause; moreover I told Gangelizwe that if he wished to retain his power 
and his position as a chief, he must govern justly and constitutionally. 

Disregarding, however, the admonition which, as the representative of Govern- 
ment, I had given him, Gangelizwe committed an act even worse than the one 
which five years before was the beginning of his troubles with the Gcalekas. Keli, 
again referred the matter to Government, though he did so against the wishes of his 
people, who, almost unanimously, desired to make another attack upon the Temhbus. 

Government decided the matter by directing that a fine of two hundred head of 
cattle and one hundred pounds in money should be paid to Kreli, and not this time 
by the Tembu people but by Gangelizwe himself; the fine was paid, but Kreli, 
was still dissatisfied ; he wanted land and not cattle or money; he therefore wished to 
make war on the Tembus and take their country from them, but, finding that the 
decision of the Governmert was final and that the case was closed and settled, he 
submitted to the award and accepted the fine. 

Here we intended that the matter should end. We had, in the interests of the 
Tembus again mediated between them and the Gcalekas; we had removed the cause of 
war between two independent chiefs, our work was done and our responsibitity had 
ceased. We had again intcorposed in an unrighteous cause, not for the sake of 
Gangelizwe personally, but on behalf of the Tembus, who were innocent and whom 
we desired to defend 

But the Tembus themselves, feeling unsafe in the hanus of a chief whose actions 
they could not control, and who had disregarded the admonitions of Government, 
sought to place themselves under our protection under certain specified conditions. 

We therefore stated the terms on which we were willing to receive thom, 
agreeing to all their own proposals with the exception of the one relating to 
Gangelizwe. While he was an independent chief we did not assume the right of 
interposing between him and his people, but merely mediated between the Gcalekas 
and Tembu nation in the interests of the latter, since their chief had involved them in 
trouble. But, when it was proposed that Gangelizwe and his tribe should come 
under our rule, we deemed it indispensable that, before receiving him as our agent and 
subordinate, we should mark our disapproval of his acts by setting him aside for a 
season at least, from taking any share, under us, in the government of his followers. 

We believe that it is now the desire of the Halas that Gangelizwe should 
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again be placed over them, ard feeling satisfied that his suspension, which has now 
lasted for twelve months, has served as an unmistakeable and plain indication of our 
abhorrer.ce and disapproval of acts which at the time they were committed did not fall 
within our jurisdiction, and which, as far as the Gealekas are concerned, have already 
been atoned for, we have decided to place Gangelizwe in the position previously 
occupied, and from which we deemed it necessary, for a season, to remove him. 

Gangelizwe is therefore authorized, as provided in Section 5 of the conditions 
under which the Tembus were received, to exercise authority like the other chiefs, and 
to settle law suits (except cases of murder, crimes arising out of the charge of witch- 
craft, serious assaults and thefts from other tribes, and from the Colony) within his own 
section of the people, subject, however, to the right of appeal to the ma te. Imay 
remark that while the chiefs have authority to settle cases of a certain class, they are to 
understand that the magistrates, whilo possessing the right of deciding upon these 
cases when brought befure them by way of appeal, have not been divested of authority 
to try them also as courts of first instance; and that while the people have perfect 
freedom to proceed with their cases to the chiefs, they have equal freedom, if they 
prefer it, to take them direct to the magistrate. : 

We trust that the past has been a sufficient warning to Gangelizwe, and that 
as he is now placed at the head of his tribe under Government, and subordinate to the 
magistrate, he will, with all his might, endeavour to make atonement for the past; and 
that, as his former acts have oust trouble upon himself and upon the Tembus, we 
expect that he will, in the future, use his utmost endeavours in maintaining order and 
quiet, and that, both by precept and example, he will do all in his power to advance 
the best interests of the Tembu nation. 

This course, and this alone, will be the necessary atonement for the past and cause 
it to be forgiven and forgotten, as well by the Government as by those who have 
suffered. 

When you have read this letter to Gangelizwe, I have to request that you will 
be good enough to furnish him with a copy of it. 


I have, &c. 
(Signed) C. BROWNLEE, 
Secretary for Native Affairs. 


Copy.—2/176. ] 


Office of the Secre for Native Affairs, 


Cape Town, 21st March, 1881. 
The Chief Magistrate, Tembuland. 


Srzr,—In the correspondence, telegraphic and other, which has recently passed 
between yourself and this department, the question of jurisdiction, and the powers 
which you, and the subordinate magistrates under you, can legally exercise in territory 
still unannexed, has been raised and partially discussed. Having referred the whole 
matter to the Hon’ble the Aticmiey General, I enclose copy of Mr. Leonard’s opinion 
for your information and guidance. | 

From it you will learn that neither you nor any of the magistrates under you, 
have any jurisdiction in civil cases, and that in regard to civil issues, it is only by 
consent of parties to refer their differences to the decision of the magistrate, that he 
is at liberty to enter upon the adjustment of matters in dispute between them. 

You will further gather from that opinion that the Government has no right to 
interfere with any judgment given in such cases, and therefore that the practice which 
has hitherto obtained of submitting the proceedings for the decision of Government 
through this department is irregular and must therefore be discontinued. 

The powers with which you are invested by your commission under the Imperial 
Act, are therein clearly defined, and on reference you will find that you are empowered 
and authorized to inquire of all crimes and offences committed or alleged to be com- 
mitted within your jurisdiction by any of Her Majesty’s subjects, and for that purpose to 
summon and examine upon oath all witnesses, being Her Majesty’s subjects, to appre- 
hend or cause to be apprehended all criminals and offenders, being Her Majesty's 
subjects, and within your jurisdiction, and to deal with them according to the law in 
force in this Colony, to issue both arrests and scarch warrants, to take preparatory 
examinations, and to commit for trial any offenders, being Her Majesty’s subjects, within 
your jurisdiction. 

These, with other details as to the execution of your functions, are the judicial 
powers conferred on you, and I am to impress upon you the necessity of being careful 
not to exceed them or allow yourself to transgress the limits within which they are 
confined. 

It is probablo that provision will be made for the 'extension of your judicial 
authority, but in the meantime you will observe the bounds within which your powers 
are defined. 

I have, &c., 
(Signed) J. ROSE INNES, 
Under Secretary for Native Affairs. 
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Copy. | . Major Henry George 
The Magistrates in unannexed territories have no jurisdiction in civil cases, unless B/kot, C.M.G, 
the parties consent to submit any matter in dispute for their decision, and Government Oct. 27, 1881 
have no right to interfere with any judgment given by them, although they (the Gov- eee orks 
ernment) might, should occasion require, give instructions to prevent injustice from 
being done. I see no reason for interfering in this case. 


(Signed) J. W. L. 
18/3/81. 


Copy. ] 
Office of the Chief Magistrate of Tembuland, 
Umtata, 4th April, 1881. 
The Under Secretary for Native Affairs, Cape Town. 


Sm,—I have the honour to acknowledge receipt of your letter No. 2/176, of 21st 
ultimo, and before promulgating it in this territory, I submit a few remarks for the 
consideration of Government, as I consider very serious questions are involved :— 

It appears by the conditions under which the Tembu tribe came under Government 
(copy of which is attached), that in 1875 all authority in this country was voluntarily 
handed over to the Colonial Government, and accepted by it. I therefore infer that the 
then existing law ceased from that date, and from the letter now under reply, that no 
law has existed in the country since. 

There are clauses in the conditions requiring that certain laws or: usages shall be 
observed. 

Clause V grants to every person in the territory a right of appeal to the magistrate, 
but if he has not the power to compel all parties to appear before him, this condition is 
a dead letter. 

The satue clause prohibits chiefs from dealing with certain serious crimes. 

If the magistrates cannot deal with these cases, then it follows that those who 
commit them (if not British subjects) must escape punishment. 

Magistrates having no jurisdiction in civil cases cannot enforce the payment of 
licenses, or any other tax, or levy fines. If this becomes known in the territory the 
revenue will be nil. Even the European inhabitants won’t pay taxes if they know 
there is no law to compel them to do so. Merchants won’t be able to recover their just 
debts. In fact there will be no security for life and one But to my mind the most 
serious consideration of all is, that under the pretext of there being no law in the country 
the chiefs might reassert their old power, and in a month pull down authority and power 
that it has taken six years to build up. 

I don’t pretend to offer a legal opinion, but submit that in handing over the control 
of this country to Government, the people have agreed to submit all cases in dispute to 
the magistrates, and that therefore all cases are tried ‘‘by consent,’”? but to now ask 
consent would close the courts in this territory for all judicial work, and throw to the 
chiefs power which they would not be slow to seize. 

Waiting further instructions before acting upon your letter, 

: I have, &c., 
(Signed) H. G@. ELLIOT, 
C. M., Tembuland. 


Copy.—No. 2/344. ] 
Office of the Secretary for Native Affairs, 


| Cape Town, 25th June, 1881. 
To the Chief Magistrate, Tombuland. 


Sir,—By my letter of the 21st of March last, the viow of the Government was 
conveyed to you, upon the question of the jurisdiction and powers which you and the 
subordinate magistrates under you can legally exercise in civil cases: and you were at 
the same time informed of the nature and extent of the powers which the commission, 
under the Imperial Act confers in regard to the investigation and disposal of criminal 
offences. 

In a subsequent communication (4th April), you have submitted for the consideration 
of Government, the serious consequences which, in your opinion, would follow from a 
strict compliance on your part with the instructions you had received, and pointed out 
that it would lead to a closing of the law courts in your territory, to the non-recognition 
of all constituted authority, and to the complete restoration and assumption of all power 
by the chiefs. 

By telegrams of the 10th instant, you have applied for instructions in cases of 
insolvency, and in regard to the proceedings to be adopted in the trial of natives for 
shop-looting. | 

You have already by the copy of the opinion of Mr. Leonard, late Attorney-General, 
forwarded to you, been placed in possession of the strictly legal aspects of your position, 
and the powers which belong to it. 

The whole matter has been carefully considered, and the Government fully recog- 
nizes and accepts the opinion of Mr. Leonard, and is therefore not prepared to sanction 
any marked departure from the instructions already given to you in my letter of the 


40 


Major Hontyy Geotiye 
“Tina OMG 


Oot. 27, 1881. 


NATIVE LAWS AND CUSTOMS COMMISSION. 


21st of March last ; but subject to the definitions therein laid down as to your strictly 
legal status as a British official under the Imperial Act, I am to direct you to continue 
to exercise such criminal and civil jurisdiction as you have hitherto exercised, with the 
consent of the chief, whether expressly delegated, or implied by the tacit recognition of 
the authority you have already exercised. 

The prosecution or otherwise of natives charged with looting shops during the 
rebellidn, is left to your discretion. 

I have, &c., 
(Signed) J. ROSE INNES, 
Under Secretary for Native Affairs. 


CORRESPONDENCE*ON TRIAL OF CASES BY NATIVE CHIEFS AND HEAD- 


No. 


MEN IN TEMBULAND. 


Office of the Resident Magistrate of Umtata, 
3rd November, 1881. 
The Secretary Native Laws Commission, King William’s Town. 

Str,—In accordance with a request expressed by the President of the Native Laws 
Commission, I have the honour to transmit you the enclosed list of cases usually tried 
by Chiefs and Headmen in this District. 

I have, &c., 
A. H. STANFORD, 
Resident Magistrate. 


List or Cases usually tried by Curers and HEAapMEN in this district. 
Thefts committed in the district. 

. Spoor cases (local). 

. Adultery cases. 

. Pregnancy cases. 

Seduction of girls. 

Dowry caves. 

Inheritance cases (very unfrequent). 

. Garden disputes. 

. Actions for recovery of stock or other articles lent. | 

. Fees for medical attendance ; in fact everything that is recoverable in law. 


A. H. STANFORD, 
- Resident Magistrate. 


SOMIM AR eH 


p= 


ident Magistrate’s Office, Umtata 
nee 8rd November, 1881. 


~- Op ep asm. 


Hae) Office of the Chief Magistrate of Tembuland, 


Umtata, 24th November, 1881. 


J. Noble, Esq., Secretary to the Native Laws Commission, 
Graham’s Town. 

Sre,—In reply to your letter of the 7th instant I have the honour to state : 

1st. So far as within my knowledge, the cases at present adjudicated upon by, the 
native Tembu Chiefs and Headmen are ali cases not classed as murder or serious 
assaults, provided the parties concerned do not elect to take them to the magistrate of 
the district in which the offence was committed. The penalties imposed by native laz 
é 66 fine.’’ 
7 vod The nature and operation of existing laws as affectin criminal offences 
committed by Tembus in Pondoland, and vice versa, is that the criminal upon 
apprehension must be sent for trial before the authorities of the territory to which he 


od. The questions submitted to me by the Commission were 50 exhaustive that I 
feel “my views as to the best mode of providing for the future legislation, and the 
administration of affairs in the native dependencies of the Colony,” have been fully 
expressed, and I have only to add that I do not consider the natives residing outside 
the boundaries of the Colony proper, are sufficiently advanced or intelligent to adopt 
any material alterations in or modifications of their present laws, and that any attempt 
to force such upon them would be prejudicial both to their own interests and those of 
the Colony. I think it most undesirable that a vast urfranchised and conservative 


population should be subjected to the ever changing policy inseparable from party 
Government. 
I have, &c., 


H. G@. ELLIOT, 
Chief Magistrate, Tembuland. 
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MEMORANDUM IN COMPLIANCE WITH TELEGRAM FROM SECRETARY Major Henry George 
NATIVE LAWS COMMISSION ZV RE TREATY OF EXTRADITION WITH = Siiiot, C.M.G. 
PONDOLAND. Oct. 27, 1881. 


No. 1194/c. ] 
The Secretary Native Laws Commission, Graham’s Town. 


I believe the only Extradition Treaty existing between Her Majesty’s Government 
or the Cape Colonial Government and the Pondo Nation is that contained in the Treaty 
with Faku (commonly known as the Maitland Treaty), dated the 23rd November, 1844. 
Paragraphs 3 and 4 to be found on page 15 Blue-book, entitled ‘‘ Return of Papers on 
Pondo Affairs,” dated 8th June, 1880. 

Copy of Paragraphs referred to are herewith attached. It will be seen upon 
perusing the above quoted Treaty that although the Pondo Chief Faku agreed to give 
up criminals from his country, there is no reciprocal agreement on the part of the British 
Government, but the Pondos evidently consider that such is understood. 

In proof of this I append extract from Minutes of Meeting at which this matter 
was referred to. Clause 15 of Maitland Treaty provides for the trial within the Colony 
of persons charged with having committed offences in Pondoland. 


H. G@. ELLIOT, 
C. M. Tembuland. 
Office of the Chief Magistrate, Tembuland, 11th November, 1881. 


Copy. ] 
Paracrary 38. 


The contracting chief will use his best exertions to seize and deliver up to the 
nearest British authority, for trial according to law, all persons who shall have com- 
mitted, or shall be reasonably su ed to have committed, any murder, robbery, or 
other offence within the limits of the Colony, or any of its parts or dependencies, and 
who shall be found in the territory of the said chief. | 
PaRaGRaPH 4. 

es and banditti belonging to other tribes, accused or suspected of havi 
committed crimes within British territory, against the persons or properties of Britieh 
subjects, and who may have fled in order to escape punishment, find no hiding 
place in Faku’s country; but, on the contrary, Faku engages that he will use his best 
exertions to seize all such persons, and deliver them up to the nearest British authority, 
in order that they may be tried, and, if guilty, punished. aaa 


EXTRACTS FROM MAITLAND TREATY. 


* * * *# * 
ParaGcrapy 15. 


The Colonial Government engages that it will cause its best efforts to be made to 
2 Siar any persons residing at the time within any part of the Colonial territories 
in South Africa, whether British subjects or otherwise, who have committed, or are 
reasonably suspected to have committed, any crime against the persons or property of 
the subjects of Faku, within his territory, and to deliver them up, to be dealt with 
according to the laws of the Colony, and to be tried in the Colony, and will use its 
influence and authority to cause all persons residing within the said territories, whether 
British subjects or otherwise, whose evidence may be required upon such cases, to 
appear at the time and place prescribed, and will cause all such witnesses to be paid a 
reasonable remuneration for their time and trouble in attending to give their evidence: 


Copy. ] 
MINUTES OF A MEETING HELD AT UMTATA ON THE 30rn DAY OF 
SEPT., 1881, BETWEEN MAJOR ELLIOT, C.M.G., AND PHILIP CHARLES, 


N’QEKETO, VAVA, AND OTHER COUNCILLORS REPRESENTING THE 
PONDO CHIEF N’QUILISO. 


Office of the Chief Magistrate, Tembuland, 8th November, 1881. 
N’qgeketo states : 
% & * * 


‘Government said to Faku and Damas, a man of my nation you must hand over 
to me if wanted. In reply Faku and Damas said, will you in return hand over to me 
men of my nation. Government said yes, and Faku said yes,” 


* * * * * 
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Umtata, 28th October, 1881. 


PRESENT : 


Sir J. D. Barry (President), 
J. AyuirF Esq., | W. E. Sranrorp Esq., 
K. 8. Roiiann. Esq. 


Gangelizwe, Nyanga, The following Chiefs, Headmen, and Natives attended the meeting :— 
Sangoni, Myiti, Xelo, j ; : - . 
Silas Panthswa, Gangelizwe, paramount chief of the Tembus, Nyanga, Sangoni, Mpiti, Xelo, Chris- 
Nasy i, ps poet tian headmen, Silas Pantshwa, Christian councillor to Chief Gangelizwe, Ngayi, 
Umsengi, and twely, Heathen councillor to Chief Gangelizwe, Cutalele, heathen headman under Gange- 
others. lizwe, Dinase, heathen, Umgendiki, heathen, Umsengi, and twelve others. 


Oct. 28, 1881, Xelo, Christian headman, made the following statement regarding the descendants 
of Europeans supposed to have been wrecked on the coast of Kaftraria :--— 

Before I was born an English lady came to this part of Africa. The ship was wrecked, 

and she arrived in a small boat which was brought into the mouth of the Umtata. The 

Kafirs took her and made her the great wife of the chief Samgo, by whom she had two 

sons and several daughters. The eldest son was called Mycetana, and the second 

Umdepa. The daughters, however, died many years ago. The son of Mycetana was 

Niki, and Niki’s oldest son was Dalasile who is chief of the Ama Tshomana tnhbe, 

now residing at Umpako in Tembuland. This lady’s children were yellow in colour, 

having long hair and blue eyes. The second son, Umdepa, had ason named Majibana, 

whose eldest son was called Neani, and who died without male issue. Neani’s sister 

married John King. Another son of Umdepa was named Cawo, and his eldest son 

Jantje, is still living, and his eldest daughter Nosepesi is married to Gangelizwe, chief of 

the Persad. When Umdepa was a very old man, nearly a hundred years of age, he 

married a young wife by whom he had a daughter named Nozolo, who is married to 

Silas Pantshwa, here present. I knew Umdepa well, having been with him at the 

Morley school, in the early war time during Hintza’s chieftainship. Umdepa then 

told me that there was a great meeting at his father’s place when the woman with the 

white face first came, and much wonder and surprise was felt. The people asked her 

where she came from and she pointed with her finger towards the sea, signifying that 

she came from a country in that direction. She could not speak Kafir, and she wore 

European clothing. The people slaughtered a beast, and with its skin made the white 

lady a kaross. She was made the first wife of the chief. She said that her name was 

Bess. They taught her Kafir, which she learned to speak well afterwards. Several 

slaves were with her in the boat, black people with long hair. I myself married a gil 

descended from one of these slaves, and I had three children. She did not like me, and! 

afterwards married another girl of my own nation. Umdepasaid that the country these 

people came from was a cold place. Umdepa himself was a nice gentleman, he had 4 

long nose, blue eyes, a yellow complexion, and long hair. He wasa very old man when 

he died, nearly one hundred years of age, and we buried him. He was a very good 

_Sepenectaper and much liked by the white people. Umdepa had no ornament or anything 

elonging to his mother, as, according to Kafir custom, all effects belonging to persons dying 

are destroyed. JI never heard Umdepa say where his mother was buried, and [ have 

never heard of any other white woman here. ‘The great grand children and female descen- 

dants of Umdepa are much sought after, at the present time by chiefs as wives, because 

these women are regarded as being wise and friendly to the white people. There are 

many descendants of the slaves; the women have long black hair, not soft, and black 

faces. ‘The people found the lady at the mouth of the river, on dry land; no white man 

had come in the small boat with her. The chief Samgo heard of her arrival through 

some of his people living on the coast, who brought him word that a white face hed 

come out of the water. It was the first white person that these Kafirs had ever seen. 

She was, as I have said, brought to the great place, and given to the chief. Umdepa’s 

daughter, who married Silas Pantshwa, is still living, but she never saw her mother, 

only her father. 

Silas Pantshwa states, that Umdepa’s wife told him that Umdepa had a white son 
by a black wife, but, that a white man came, and after asking all about the boy, took 
him away to the Colony, promising his father, Umdepa, that his son should be restored 
to him ; this however has never been done, and the lad was never brought back. 

The objects of the Commission having been explained tothe natives and headmen 
present, they were examined as follows. 

7595. Mr. Rolland.| What are the tribes under Gangelizwe with whose laws you 
are acquainted P—The Tembus and the Fingoes. 
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7596. Did you all live, in your independant state, under the same law ?—Yes, Gangelizwe, Nyanga, 


under the laws of Gangelizwe, the chief of the country. 
7597. Have these laws been always the same P—The Fingoes left their own laws 
and customs, and now are under the laws of Gangelizwe. 


Sangont, Mpiti, Xe!o, 
Silas Pantshwa, 
Naayi, Cutaledle, 
Dinase, Umgendiki, 


7598. Did Gangelizwe ever change any old laws ?—He never changed any of the Zmeengi, and twelve 


laws; they are still the old laws. 

7599. Supposing that Gangelizwe found that a law was bad, and required to be 
changed, how auld manage ?—If it is a law we did not like, we would go to the 
chief and say “ we do not like this law,” and the tribe would change that law. 

7600. Do they go to the chief altogether and talk the matter over ?—Yes, a large 
meeting of councillors and small chiefs would be held at the great place, and the 
councillors would speak with the chief. 

7601. Do they tell the chief what ought to be done, or does the chief tell them 
what ought to be done ?—The councillors put the chief right, if the chief wants any law 
they do not like. 

7602. And when the chief has agreed to the law, how is it made known to the 
people ?—It is made known by the councillors and headmen of the people. 

7603. What punishment did they inflict in the old times on a wrongdoer P—A 
murderer who killed another man fighting was fined cattle; all other crimes were pun- 
ished by a payment of cattle. 

7604. And if a man bewitched another ?—He was killed. 

7605. Was he tried at the great place ?—The pcople go to the chief and ask his 
permission for them to go to the doctor to find out who is trying to kilaman. When 
the doctor has pointed out the guilty person they kill him, but the ohief has nothing 
to do with that, even in the accusation the chief is never actually responsible. As a 
general rule accusations were made by the councillors. When the man was killed the 
councillors would go and tell the chief and say it was by accident. 

7606. When a man had been killed in that way, did the chief require that his 
blood should be paid for P—Yes, and the cattle would go to the chief. 

7607. Did the chief quarrel with them for killing the man ?—Sometime the chief 
would get angry because he told them not to kill the man, and he would send out 
messengers to taka the cattle of the people who had killed him. 

7608. In other cases the cattle of the man who had been killed is simply brought 
to the chief P—The cattle do not go to the chief’s kraal, they are given to the counoillors ; 
they are divided amongst ourselves. That is how we come to have kraals of our own 
through these cattle, because we do not give any to the chief, except one old cow, the 
others are distributed amongst us. | 

7609. When a man has committed a crime, a murder say, and he is a stranger 
from another tribe, is he reported to the chief of that tribe P—Yes, he is taken to his 
chief who decides what is to be done with him, whether he has to pay, or what is to be 
done. If he is of our own tribe they would make him pay, if he committed murder, and 
if he had nothing to pay with he would be driven away. If he had friends they would 
pay the “ blood money” but not very heavily. Then tha man would be let go and no 
more heard about it. 

7610. Was whipping never resorted to as a punishment ?—No, but a man convicted 
of witchcraft is tied up and beaten, and red ants thrown over his body. 

7611. Did not the chief’s messengers -when they arrested a man sometimes 
beat him going along ?—Yes, the messengers from the chief sometimes beat him, 
that is in case he should give trouble in going; if he won’t go with them, they beat 
him. That is the order of the councillors, not of the chief, that they should beat a man. 

7612. Where are blood cases tried >—At the great place by the councillors. 

7613. Was the accused always present when tried ?—He must be there; they 
cannot decide a case without his presence. 

7614. Do they call witnesses first, or does the accused speak first and reply to the 
charge ?—The accused speaks first and then the witnesses are called. 

7615. When a blood case is brought before the chief, who is the first man that 
speaks P—The plaintiff speaks first, he tells what he has come about. 

7616. Suppose one man had killed another, who then fees for the dead man P— 
The man that apprehends the prisoner speaks first, then the prisoner replies. When 
the case has been heard, the councillors take it to the chief and tell him the principal 
evidence, and the chief gives his decision through any one of the councillors he may 
appoint. 

7617. Suppose the councillors thought the man guilty, and the chief thought him 
innocent, what would be done then ?—The councillors go to the chief, the matter is dis- 
cussed between them, and at last the chief gives the matter over to the councillors, and 
says “ You must decide as you think it is.” 

GGG 


Oct. 28, 1881. 


Gangelizuwe, Nyanga, 
Sanguni, Mpiti, Xelo, 
Silas Pantshica, 
Naayi, Cutalele, 
Dinase, Uingendiki, 
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7618. Since you came under Government are cases settled in the same way P—Since 
we have come under Government we are not allowed to carry out our wite : 

7619. But are people tried very much in the same way by the councillors ?—Even 
now when there is any case at the great place, the chief hands it over to us counoillors 


Umsengi, and twelve who decide whether the case shall be settled at once. We do not settle blood cases, 


others. 


ee 


Oct. 28, 1881. 


which are taken to the magistrates. 

7620. What other cases are taken to the magistrate ?—Land disputes, boundary 
disputes, cases of fighting, when they are very serious: all others go to the chief. 

7621. Do theft cases go to the magistrate P—AIl our own theft cases go to the chief, 
but cases of theft from Pondoland, the Idutywa Reserve, and beyond the border, go to 
the magistrate. 

7622. When you have tried theft cases amongst yourselves, do you report to the 
magistrate what has been done P—No, we do not report to the magistrate if the man 1s 
satisfied with the chief’s decision. 

7623. But when the man is not satisfied with the decison of the chief P—Then he 
appeals to the magistrate. 

7624. And before the Government -came inty the country, if a man was dissatisfied 
what did he do ?—He appealed to Gangelizwe. If not satisfied with the decision of a 
small court he appealed to a higher. That was in the old time; but at present in @ case 
which is settled i; a small chief, the man does not appeal to Gangelizwe, but to the 
magistrate. 

7625. When a man is condemned by the amapakati to pay a fine, does he bring the 
fine to the chief, or how do they get the fine >—There are men sent by the chief to get 
the fine. 

7626. Does he never bring the fine himself ?—No, never. In the olden time the 
fine did not go to the great chief, the petty chief settling the case kept the fine. The 
cases which arise here from the different headmen are decided by the magistrate. The 
old custom of the tribe is over. The headmen are much respected and they are treated 
with regard by the magistrates here. When a case comes from a headman here, the 
magistrate says he must not decide any other questions. A man was always sent by 
the chief for the fine. 

7627. Does the messenger select the cattle, or does the man’ who has to pay choose 
them ?—No, the messenger cannot go into the kraal and choose the cattle, the owner 
picks them out. 

7628. In the old time, long before the Government came, did they have the same 
spoor law as now ?—Yes, the same. 

7629. And when a spoor was traced into a kraal, long ago, did they hold that 
kraal responsible ?—If the spoor was traced to a kraal, they told the people that there 
was the spoor, you must take it on. Then a man’s neighbours were called together, and 
they would try and take it on: if it could not be done, then they were responsible. 

7630. It is the same law now ?—Yes, and it is the old law. Spoor cases were 
decided by the circumstances of the spoor. It sometimes happens that false spoors are 
traced, and when there is any doubt about the matter it is investigated and inquired 
into, and judgment given in accordance with the evidence as to wheihe: the spcor is 
false or not. If true, the kraal is responsible, if not, it is let off. Sometimesa man was 
asked to permit his hut to be searched, and if meat was found there it was a proof of 

uilt ; but if, after the search, nothing had been found, there would be no case against 
can There is one general principle of the spoor law, which has existed ever since we 
became acquainted with Government, and that is when the spoor of stock stolen from the 
colony, is traced over the boundary into native territory, the tribe occupying that 
country is ded oe and the chief would make his tribe pay for that stook, in order 
to keep himself on friendly relations with the Government. Many people would like to 
see the same principle applied as is in operation amongst ourselves. 

7631. Sir J. D. Barry.| Are there not cases in which three or four families live 
together, and use the same cattle kraal ?—Yes. 

7632. Suppose meat is found in the hut of one man, and none in the others, and 
suppose that man only is at home when the meat is found, and the other men are away 
from home, and that man in whose hut the meat is found is not able to pay, would the 
chief make the whole kraal pay P—It might be that the kraal was very large, and other 
families would know nothing at all about it. He would hide the stolen meat, and the 
chief will ask about it, and the man would say I know nothing about it. But perhaps 
the family of the head kraal, or perhaps his own family, may have had some of that 
meat, and if so the chief would make the kraal pay. 

7633. But ayo only one man and his family has had that meat, and it was 
proved to be so, what then ?—The owner of the kraal will hand him over to the authori- 
ties, if he has sneer to pay, and would drive him away from his kraal, and he is 
the only one responsible. 
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7634, Then if men living in a kraal can clear themselves by fixing the guilt upon Gangeliaoe, Nyanga, 
one person, he and his family are alone responsible. Is that so ?—Yes. ! ee pit, oe 
7635. Do you like that law ?—Yes, we like that law, it is our own. Neayi, Cutelele, 
7636. And do you also like the law that the tribe should be responsible for cattle Dinase, Umgendiki, 
stolen from the colony, and brought within the tribal area ?—Yes, we like that law. It biped ane: HOsree 


is an old one, and we like it. It is a great protection against theft. 


7637. When a spoor is traced to a kraal where there are three or four families, eae en 
and they are all made liable, who apportions the amount of contribution which each has 
to make to the owner of the cattle >—The chief or headman that is over these people. 

7638. Is the same thing done now by the magistrates in appeal cases P—Yes, the 
magistrate goes by the same law as we do. 

7639. In witchcraft cases, how was it that your councillors sometimes killed the 
man who was found guilty, and told the chief that you had not done so P—When a man 
was reported to be ill, he asked the chief’s permission to receive a witch doctor, and 
after the doctor had smelt out a man, he was very often killed without any further 
reference to the chief, and when it was done it was told to the chief that the man had 
been killed by accident. 

7640. Did you ever punish any man for witchcraft who had no property P— Yes, a 
oor man who has got one beast has been smelt out. There was a man, who is still 
iving, and who was said to have bewitched Joey. He had nota single beast. That 

was before we were under Government. Gangelizwe would not allow us to kill any- 
body who was smelt ouf. 

7641. Do you know of any cases where a man was punished for bringing a false 
charge of witchcraft against anyone ?—Cutalele, he being head councillor, and seeing 
that he was liked by the chief, we would smell him out, because we are jealous. 


Naayi says:—I was a favourite of Joey’s, who was very fond of me, and I was 
smelt out. There was nothing done to me, because at that time the only people 
punished were those under Umuquangenl. 


7642. What was it that was done ?—The doctor said that I had witch matter, that I 
went down to the river in the middle of the night and washed myself, and then went home 
and smeared my face with a charm which caused the chief to love me better than anyone 
else. The chief Joey Yali was very ill of consumption, he was unable to attend the duties 
of his chieftainship, and his brother Umuquangeni had to undertake his duties. Messen- 

ers were sent forth privately to a witch-doctor living in Gcalekaland named Ziduli; 
they came back and reported that the doctor had accused me of bewitching the chief, 
that I washed myself at night and smeared my face with a charm, and then when I 
appeared before the chief, it caused him to love me before everyone else; and this was 
the accusation brought against me. My own opinion is, that the men who went to the 
doctor mentioned me as one of the leading men, as is very frequently done by the 
messengers, and so the witch doctor came to know my name, and I was smelt out. 
After the report of the messengers being received at the great place, Gangelizwe inter- 
fered and objected to anything being done to me personally. a boy, he would never 
allow anybody to be killed for witchcraft. A friend of mine came to me privately and 
told me what was going on, and I, knowing the tendency of the young chief, went 
boldly to the great place and claimed protection. Joey was not at Gangelizwe’s kraal 
but was at his own place at the time, so that I remained in security under Gangelizwe, 
who not only saved my life, but prevented my property from being taken away from 
me. | 

7643. Were you ever tried formally and any evidence brought against you in your 

resence ?—I had no opportunity of meeting my accusers. Cases of witchcraft are not, 

eard as other cases. he witch-doctor smells out a man, and the councillors or people 
interested in the matter at once go and surround the kraal, and arrest the man who is 
accused without any legal proceedings whatever. 

7644, Were you not falsely accused P—It was a false charge, and was brought 
because I was not liked by other people. 

7645. Had you any means according to Kafir law of punishing the persons who 
bronght the charge against you ?—No, a witch-doctor is never brought up for making a 
false charge. 

7646. If the witch-doctor fails to prove his charge is he not himself killed ?—There 
are sometimes doctors who go to smell out, and people do not believe them, and say the 
doctor himself is a witch, and he is caught and killed, the same way as any other common 
man. 
7647. Do not husbands sometimes accuse their wives of bewitching them ?—Yes, 
the doctor smells out, and says the woman has bewitched the man. Sometimes, the 
husband knowing it is not true, will go away from the place, and not allow his wife to 
be punished. 

| GaGa 2 
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angeligwe, Nyanga, 7648. Why is this charge of witchcraft brought against the wife?—It is a very 
y rials toa dipar oes common thing among ourselves for a doctor to smell out a woman, and say she has be- 
Nqayi, Cutelete, Witched her husband, and the people believe it, and the husband as well. 
inase,  U'mgendiki, 7649. But why does he do so ?-—It is very common ; a thing is taken to the doctor 
ae and twelve and he tells lies, and the doctor merely does it for the payment he receives. 
Oras 7650. Who goes to the doctor >—Sometimes the women go and take the doctor a 
Oct. 28, 1881. sheep, the doctor takes the sheep and smells out someone. 

7651. Can you name the particulars of a case ?—I know of Yali’s wife, who as soon 
as she was smelt out, she was driven away and she is away still; she was smelt out by 
the same doctor who smelt me out, Ziduli; he said she had bewitched her husband, and as 
he was ill she was chased away by the people; if it had not been for Gangelizwe this 
woman would have been killed. 

7652, Had she any children ?—Her son is now here. 

7653. Whose daughter was she ?—I":dana’s daughter, one of the Gealeka tribe. 

7654. Did Yali get back the ukulobola P—Chiefs do not take back their stock. 

7655. Is it true that the precipice almost in sight of us in Pondoland, was formerly 
used to execute persons supposed to be guilty of witchcraft, by making them walk over 
it blindfold ?— Yes, it was true, and it was very frequently done. 

7656. Do you think it a good thing the magistrates should in the first instance 
try all rape cases ?—No, we do not like it, we do it because we are obliged to do 80; we 
quite agree that the magistrate should have murder cases, but we do not like the other. 

7657. Were not all these charges by doctors in witchoraft cases false P—They were 
false, that is why we prefer them to come here. 

7658. And every one who walked over that precipice was innocent ?—No, not in 
all cases; in olden times there were people who would come to you while eating and 
throw something in your food, and you got pains in your stomach, and died, though it 
is quite true some doctors tell lies. 

. 7659. Is it not much better that the magistrate should deal with all witchcraft cases ? 
— Yes. 

7660. Because he does not do an injustice P—Yes. 

The President of the Commission (Sir J. D. Barry) having explained the system 
of trial by jury, enquired 

7661. Do you think you could understand and would like such asystem ?—In very 
serious cases, such as murder and other grave charges, the magistrate here acts as our 
judge, and we are always sent for to listen to the case and decide what is to be done 
and we are quite satisfied with that. 

7662, Are you always called ?—Yes. 

7663. And you would sooner be called to act in that way, than yourselves sit and 
find the verdict P—We are quite satisfied to be called by the magistrate; we are coun- 
cillors to Gangelizwe and to the magistrate here; we are asked to give our opinion upon 
cases and we give it. | 

7664. But suppose another magistrate comes and you do not agree with him, and 
he finds a man guilty or not guilty contrary to your opinion ; what would you like todo 
in such a case P—If we thought the magistrate right, and if the magistrate himself thinks 
he is right, we give in to him, and we generally give in to our chief. 

7665. But if you thought you were right, and the magistrate would not give in to 
you, would you be satisfied P—We would discuss the matter, and at last find that the 
magistrate is stronger than we are, because he has always dealt rightly with us. 


7666. What do you think the prisoners’ view would be in regard to this; would they 
sooner be tried by Major Elliot himself sitting as a judge, or as they are now, by the 
Major and two magistrates °—We are quite satisfied: we would rather have the same, 
and if we are dissatisfied, we can talk among ourselves and let you know. 


7667. Supposing a prisoner was silent and would not speak, what would your 
councillors do with him ?—It would show his guilt. 

7668. Would you punish him for being silent or being guilty P—Guilty of the crime. 

7669. In the colony when a man is called before a judge as a witness, he is always 
told he must speak the truth, and the Christians among you will understand what I 
say when I tell you that they take an oath, that is, they call upon God to witness that 
they will speak the truth, the whole truth, and nothing but the truth, and if such a man, 
after taking this oath tells a lie before the judge and jury, he can afterwards himself be 
tried for telling that lie, and be severely pais ed for the law says he has tried to injure 
the accused by giving false evidence, and therefore giving false evidence is a crime. 
Now, is giving false evidence a crime among yourselves P—It is a great crime. 


7670. How is it punished ?—By fine. 
7671, At your trials, when a witness or councillor is examined, is he cautioned to 
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speak the truth P—Yee, at the great place he is cautioned; he is told that he must be Gangeliswe, Nyanga, 
very cautious, as we are,going to take notice of what he says. order Mpiti, Xelo, 
7672, Supposing a prisoner tells a lie in his own defence, is he punished for telling Nowy aa siete 
a lie, or only for the crime of which he is charged ?—He is punished for both crimes.  Dinase,  Umgendiki, 
7673. Are women and children allowed to be witnesses /—Yes. ne laa cai 
7674. How aro they punished if they tell a lie?—The woman is punished if she” __ 
tells a falsehood, for her husband has to pay a fine; and if it isthe children their fathers Oct. 28, 1881. 
would have to pay. 
7675. Can people outside the amapakati ask questions P—Yes, any questions. 
7676. Cutalele, do you, in your section, try some cases P—Yes. 
7677. Do any of the people go and appeal to the magistrate P—Yes, sometimes. 
7678. Do you decide many cases which do not go to appeal ?—Yes. 
7679. Of what description are these cascs ?—Thefts amongst my own people, wife 
cases, and ukulobola cases. 
7680. If there is a theft amongst your people, say of asheep or a goat, what is the 
punishment ?—If I find that the man is guilty, I fine him; if there is no proof against 
him of the theft, I let him off. 
7681. What is the amount of fine in such cases, say of the theft of a sheep ?—We 
do not say what number of cattle a man shall pay. We refer to our chief, and when- 
ever o serlous case arises amongst the people, it is for the chief to say whether we, as 
counsellors, shall decide that case or not. 
7682. Who is your chief ?—Gangelizwe. 
7683. And what is the average amount of fine ?--Pertaps six, perhaps two, per- 
haps some cattle and some sheep. 
7684. Who gets that ?—The man who had the cattle stolen from him, and the 
messenger, who is my representative, he gcts some as his fee, and if I lke I will take 
some to-day, and some at another time, but I do not do so. 
7685. In adultery cases, what do you do. Do you ever decide that a woman shall 
leave her husband, and go home to her father and mother ?—If » woman is driven away 
it must be for some other cause than adultery. But when a woman is caught in 
adultery the adulterer is proceeded against. 
7686. Do you decide divorce cases ?—In the olden time, if a woman did not 
behave herself, she was beaten ; that was her punishment. Now, if » woman is wicked, 
she separates from her husband, and goes with another man. 
7687.. As to the ukulobola, is it in such cases returned ?—It is our custom, and 
we like it, because the parent of the woman may, if he chooses, get cattle for her again. 
7688. Are these petty cases now tried by you in the same manner as blood cases 
used formerly to be tried by the chief. Are the counsellors present, and the accused, 
and is there a calling of witnesses P—In olden times we used to deal more sharply with 
cases coming before us than we do now. At present we are, to a great extent, under 
the control of white people, but the form of trial is the same. Our custom in regard to 
the trial of cases is the same as ever it was. 
7689. Do you think the people like this mght of appeal to the white magistrate ?— 
Gangelizwe said :—When we came under Government it was specially understood that ’ 
there should be appeal from the chiefs to the white magistrates, therefore the thing j 
exists, but it was not at the request of the Tembus themselves. But it has become the 
law, and the T’embus will abide by it ; but only bad men appeal. 
7690. But you have said there were many appeals. Are there then many bad 
men amongst you ?—There are strong-headed men who, when I have decided a case, 
will even go to the magistrate. 
7691. All of you, can you tell me whether there are any laws as administered by 
the magistrate here that you object to, and think ought to be altered P—Gangelizwe 
answers :—I am perfectly satisfied with the magistrate, and with the laws he carries 
out. That is, myself, personally, the counsellors must speak for themselves. 
7692. Now, you counsellors, have you any grievances at all against the magistrate; 
and if you want to express your opinion on any law do so, especially if you think there 
are any which works harshly amongst you ?—Gangelizwe says:—I have already 
expressed my approval, and the satisfaction I feel in regard to the magistrate. There 
is one thing which the counsellors here are hiding. I say this because it is a thing in 
their hearts. When ao man has not paid his hut tax, but intends to pay it, he is some- 
times punished for neglect. This, I think, is bad. 
7693. Chief Gangelizwe, The white people have also to pay the house duty, and 
have to pay more than your people do.. I pay myself, very much more than your 
people do, thirty or forty*times more, and if the white people do not pay they are com- 
pelled to do so. You must see there is a law for all.—Yes, this is true; but we natives 


we go in red blankets and red clay. We do not understand that sort of thing. 
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Gangelizwe, Nyanga, 7694. How do you like the liquor law, which says that canteen keepers shall not 
roche ea Pi be allowed to sell to natives ?—Cutalele replied :—Brandy was.brought here by white 
Nqayi, Gutalele, men, and it is very nice, and we like it. We like everything the white man brings 
Dinase, Umgendiki, here. Brandy is your medicine. You found it out, and brought it to us, and we 
peti and twelve think it good. You ask us to decide this question, as to whether it shall be sold among 
ene us. We are not able to do so. When you see that it has done us injury, then You ask 

Oct. 28, 1881. us to decide it. We cannot do it. 

Silas Pantshwa :—Speaking for myself, I will not grumble that brandy should not 
be sold here openly, because it 1s bad, and .does us harm; and I am very glad it 1s not 
allowed to be sold free, because some day there may be wrong through the brandy, and 
we may get into trouble. 

Umsinge said :—The people do not. want free sale, but still there must be a little 
difference made. Ifa man goes home, and it is known that he is going home, he 
might be allowed to put a bottle under his coat, and take it home. Not that aman — 
ean first go and drink, and then come to the court. 

Silas Pantshwa said :—I quite agree with Umsinge. I do not believe in this fre 
trading in brandy, because o snake should never be allowed to open its mouth and bite 
the whole tribe. Brandy is a great snake, and opens its mouth wide, and would killa 
whole nation, and it should not be allowed to do that. 

Gangelizwe said :—Brandy is a kind of thing that, if taken at all, 16 must never 
be acknowledged. Ifa man wants it he must steal it, as one man steals another man’s 
wife, not openly. 

Cutalele said :—I will speak of how cases are dealt with. Gangelizwe came under 
the Government, and handed his country over. Certain conditions were made. Under 
these conditions serious criminal cases, blood cases, and so forth were to be handed over 
to the magistrates, and the other cases were to be retained, and to be decided by the 
chief, with the right of appeal. Now we see these other cases often go to the magis- 
trate in the first instance, and we say such cases should be ordered back. 

7695. Do disputes about gardens go to the headman ?—Yes, and if he cannot 
settle them, then they are taken before the chief. 

7696. Sir J. D. Barry.| Tf Xelo’s son, who resides at his father’s kraal, stoles 
sheep from Cutalele, and the matter was clearly proved, and Xelo’s son had nothing to 
pay with, who would have to pay the fine ?—His father. 

7697. Supposing one of the men at his kraal, who was not his son, but lived with 
him, stole a sheep, and he had not anything to pay with, and Xelo knew nothing about 
it, who would pay the fine P—This man, who is not Xelo’s son, if he had nothing to pay 
with, and had no friends to pay for him, would be apprehended, and sent to prison. 

7698. Is not this prison an arrangement which has been introduced by us ?—Before 
there was a prison he would have had to settle the case. A man like that was handed 
over to the chief, and we say to the chief, he is your man, nobody will pay for him, he 
has got nothing. Then, perhaps, he would be driven away from the place. 

7699. If Xelo’s son was ‘o come here and steal some goods, and he was caught 
here in town, and the value of the goods had to be paid for, and the son did not have 
any property to pay with, who vould compensate the owner, supposing that Xelo’s son 
had made away with the articles which could not be found ?—His father. 

7700. Are the magistrates in these territories governing you according to your 
own laws and customs ?—There is a magistrate here, and he is a good magistrate. In 
other parts of Tembuland there are magistrates. Some of the people are satisfied, and 
some of the people are not. 

7701. Would you like to have the laws under which you are governed to be 
written, so that they would be a guide to the magistrates, and be something to put into 
the hands of those among you who could read, and who could explain to others what 
they are, so that there would be uniformity in the law ?—Silas Pantshwa said :—Every 
man in Tembuland knows the conditions under which we came to the Government. We 
recollect very clearly what was said, and what was in those conditions, and we know 
every one of the promises made us by the white chiefs. Under these conditions we 
retained certain mghts for our chiefs, and we handed over certain other rights to the 
magistrate as representative of the Government. If these written laws are to embody 
the promises given to us, and are to fulfil the conditions made to us by the Govern- 
ment, then there will be no complaint. But if any written law now made, and deter- 
mined upon, is found to depart from these conditions, then complaints will eust 
amongst the tribes, and dissatisfaction will arise. 

7702. Silas Pantshwa, 10 you recollect that there was one of the clauses in the 
conditions under which you came to the Government prohibifing the sale of brandy 
to the natives >—Yes, I think we did make that request, but they have been going 1 
for brandy, and we will not complain about it, and say we do not wish that the sale 
should be prohibited in this country : we will not complain. 
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7703. Can you say how brandy is introduced into the country ?—This brandy saber rig 


comes from the colony. I was one of the strongest opponents at the first. Mr. Warner 477 


Pantshwa, 


said to me, do not drink the brandy from the colony and I always refused. In spite wgayi, Qutatete, 
of my opposition, brandy was presently brought into the country, and one cannot con- Al Umgendiki, 


tinually be opposing white men. 


7704. Do you wish to have agents practising in the magistrates’ courts, or do you : 


wish to conduct your own cases P—Agents appeared to us like a charge of witchcraft, 
we cannot make them out. Wedo not like them. We honest and truthful people do 
not like agents. It is only those people who have tricks who run about after agents to 
help them. Agents may be very good things for civilized people, but for us who are 
still in darkness, we cannot understand their use. We ‘l'embus have not been long 
under Government, and when a case is conducted by agents the parties interested say 
that the case is being sold, and it causes disatisfaction amongst the people, because one 
man says “it is no use my going to the magistrate, for there is an agent, and the case 
will not be heard properly.” It will be talked by the agent, the man that tells lies. 

Xelo :—There was once a case decided by the chief, a case of disputed inheritance 
between two brothers. The chief gave the decision and said the property was to go to 
the elder brother. The younger brother took a heifer and went away to buy an agent 
to talk the case before a magistrate. A messenger from the chief went after him and 
caught him, and the messenger came back, and said to the chief “here was this heifer 
being taken away to buy an agent to talk the case again,’ and the people were very 
much dissatisfied, and asked whether it was right for a man to go in this way and buy an 
agent. The chief was told that it was the law of the white people to have an agent, 
although without an agent the case would be dealt with in a ie way. The heifer was 
returned to the man that he might go to the agent with it, and he did so. The case 
was talked, but the same judgment was given as was decided upon by Gangelizwe. 
This is the reason Silas says the people do not understand it. 

7705. While you are in your present condition, would you like to have a pro- 
vision made in any laws that may be framed, that native cases should not be conducted 
by agents P—AlIl of us say that we should like such a provision; and also, that when- 
ever a native and a European have a case, that the European should not have an agent, 
but that the case be decided by the magistrate alone. 

Gangelizwe said :-—It is true we are dissatisfied about the agents. I like the 
agent here, because he speaks for me. The Tembus say that if one man pays a cow, 
and another man can’t, the one who pays the beast has the advantage of the other. 
Personally I like the agent here, because am on friendly terms with him. It is Mr. 
Howsley. The people speak for themselves. 

Silas Pantshwa :—We wish to say that in speaking as our chief has done, he speaks 
as a white man in regard to this matter, and we look upon him as a white man in this 
respect. He says he understands what the business of an agent is; but we say we can- 
not comprehend it. 

7706. Mr. Rolland.| We want to know what your custom of ukulobola is. We 
white people do not understand it ?—Gangelizwe answers :—Now you have hit upon 
the proper question, and we will answer it. Ukulobola amongst us is selling. You 
sell your children the same as you buy this jacket, and pay for a girl the same as you 
pay for this jacket. I will prove to you that a girl is sold. A woman will run away 
from her husband, and go hcine, and the man will either go to the chief or to the 
magistrate, and demand his cattle back. Ile says he requires his money back which he 
paid for her. I wish the law to stand as it is. There is one cause of dissatisfaction ; 
that is, that the Gcaleka demand their cattle back from us if we have one of their 
children, but they will not give us back our cattle if they have one of our children. 
In olden times we could do it; the old man would go to the kraal and take the cattle 
away if the girl would not come. But you brought the new law for the Gcalekas, and 
we cannot get the cattle. And the Gcalekas did the same thing to us; if we would not 
give up the cattle they came to the kraal and took them away, and perhaps a com- 
plaint was made to the chief, and he decided what was to be done with the dowry. 

7707. According to your old law, long ago, when a husband and wife quarrelled 
and the husband was to blame and the girl went back to her father, could he get his 
cattle back ?—In olden times the woman had no rights, and therefore the man got 
back his cattle, because women are naturally wicked and have no good ways with them. 
They are the same now, ond therefore » woman has no rights. They give back the 
cattle now just the same, because the law remains the same. 

7708. Do the people not get dissatisfied when you say they are selling their 
daughters; do they not get offended with the word fenga; do they agree to that P— 
Sensible women would agree to it. In olden times if a woman died, then the cattle 
would be restored, but the man would go to the kraal and ask for another daughter. 


masengim, and twelve 
hers. 


Oct. 28, 1881. 
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Gangelicws, Nyanga, 7709. Did he pay for the girl again ? —Yes, he paid more cattle. 

ahi Ara eee 7710. But suppoe ng one of you were to go to a man and say, I want to tenga your 

Noayi, Cutatete daughter. Would he take it as an insult p—He would only be too glad. 

Dinase, Umgemdiki, 7711. Do you wish this custom to continue P—Yes. 

rote cana twelte 7712. Is it your custom, when they sell a girl, that she should consent, or would she 

TSE te sat have to be ordered to go?—No, she is not asked; she is taken to the kraal, and can only 
Oct. 28, 1881. cry. She must go, because she is told. A young girl must sometimes go to an 


old man. 

Cutalele says: You see me here with a gray head, and I had a young wife 
brought to me only a few days ago. 

7713. In olden times were they in the habit of marrying so many wives as thefdo 
now P—It is an old custom with us; we used to have twenty wives in olden times: we 
cannot get so many now because we have not enough cattle. We had also mistresses, 

7714. How do you know when a woman is married toa man; what forms the 
ceremony and completes the marriage P—The payment of the cattle is sufficient. 

7715. How is it paid and where is it received P—The cattle are taken to the place 
of the girl’s parents, to the kraal where the girl lives. 

7716. o takes the cattle to the parents?—Some are taken by the young man 
and some are brought by the girl’s relations. 

7717. Ifaman marries a girl but does not pay the whole dowry, is the woman married 
notwithstanding ?—He will always be asked for more cattle. The girl would be called 
home, and he will have to bring a beast to get her back again. 

7718, Then the payment of ikazi is not finished P—It is never finished. 

7719. When is it finished, so that people can say that she is his wife P—Gange 
lizwe says:—I never finished paying ukulobola. I have had to pay seven head of 
cattle for my mother not so long ago. They told me my father had not finished 
paying for her. 

7720. Does not that create a great deal of trouble >—We do get rather tired of it, 
but it is our custom. 

7721. Would it not be better to make a law and say this is the fixed price, and 
after you have paid that you need not pay more?—The father would always be 
dissatisfied and think he ought to get more. 

7722, Supposing Cutalele’s son loved Xelo’s daughter very much, but he happened 
to have no cattle; could he get the girl on credit and would she be called his wife?— 
Sometimes a young man steals a girl and runs off with her into the colony and works 
there for years and years; but whenever they come back we take the girl away and the 
man has to pay for her. 

7723. Could not, he give her father a promissory note?—He is bound to give 
some cattle on account. Even the Bushmen lobola; they have no cattle, but they lobola 
with game. A Bushman kills an eland and pays that for a wife; then he has not 
war paying for her, for whenever he kills a buck he sends part of it to the wifes 
relatives. 

7724. When a common man and not a chief has a lot of wives, which is the firt; 
is it the one which he first married, or anyone he may point out afterwards?—The 
wife he gets first is always his head wife ; if she dies, then the next one. Even if he 
afterwards marrics a chief’s daughter, the first married wife is the head wife. 
ats 7725. When a man dies, who inherits the property P—The eldest son of the firt 

e 


7726, Supposing a man has ro sons, only daughters, who takes it then ?—The 
nearest male relative. 

7727, And has he got a right to enter the widow’s house?—It happens amongst 
some tribes, but it is not our law; it is not amongst Kafir tribes. But Gangelizwe 
knows instances in which meu have taken their sisters-in-law. 

7728. Who is his nearest male relative —The brother of the deceased belonging 
to the same house. | 

7729, But if there are no brothers P—The father, if he is still living. 

7730. But if the father is dead ?—If the deceased man belonged to the great 
house, he would be succeeded by the son of the next house in rank in the section of the 
great house or house to which the deceased belonged. | 

7731. Does the heir in that house get all the ikazi?—Yes, and all the cattle 
belonging to that house. 

7732, Can a widow hold property in her own right P—No. 

7733, Can any woman hold property P—No; even what she brings from her own 
people she cannot keep. 

7734, Supposing she is a idekazi, can she have property P—No, according to our 
law she has nothing ; our law is different to that of the school Kafirs. 
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7735. Supposing one of the school Kafirs marries without paying ikazi 
and according to Christian form, what would the Tembus think of such a 
marriage; would they consider it valid —We should not, and we do not like it. 

' Silas Pantshwa says: I will not deny what these people say or speak against it. They 
are in darkness, yet we Christian natives do not like the custom of paying for a wife. 

7736. Nqayi said: All Christian natives pay for their wives ; continually presents 
are paid until the same amount is*reached in the end. 

Silas, can you say why you dislike the custom P—I myself do not like the custom 
of lobola; I would rather get a daughter of a man and look after her and not give so 
much as a buck for her. This thing is only just coming among us; it is still dark with 
us. In the schools even some of us still lobcla, but some do not.. We say why should 
@ man’s children be like a bag of mealies. My son has three children ; he married a girl 
from the school in Pondoland, and did not give so much as a buck for her. 3 

Xelo says: The Tembus living in this part of Tembuland always paid lobola. 
When we found that the Christian Tembus living in the upper parts of the country, 
near Queenstown, men like Mahonga and others who took their ideas from Mr. Warner, 
looked down upon us for this thing, we considered the matter. They were instructed 
by Mr. and Mrs. Warner. We then began to think they are right, and we followed 
them. 

Nqayi said: If I could get a wife without paying for her, I would refuse to pay 
hut tax for her; I would say she is not my wife. It is all very well for the Christian 
people to talk about marriage. When we heathen people go to the Christian village and 
we talk amongst the wives there, after a conversation we say, “were cattle paid for 
you?” They say, “no.” Then we say, “some day you will leave this man.” And we 
cannot conceive why they marry without lobola. It is a thing we cannot understand. 

7737. Sir J. D. Barry.| Are there many of you who have daughters P—- Yes, some 
of us have danghters. 

7738. Do you love them P—Yes, we love them very much. 

7739. And you have sons ?—Yes, wo have sons. — 


Gangelizwe, Nyanga, 
Sangoni, Mpiti, Xelo, 
Silaa Pantshwa, 
Nqaayi, Cutalele, 
Dinases, Umgematki, 
Umsengini, and twelve 
others. 


Oct. 28, 1831. 


7740. Is it not the custom for the father to provide part of his son’s ikazi?—Yes, . 


it is according to Kafir law, and it is our custom. 

7741. Do you do this because you wish your son to get on in the world, and 
occupy a good position ?—Y es. 

7742, And you like him to marry a nice wife, and you would sooner give a good 
number of cattle to secure him a nice wife than just a few cattle and only get him an 
ugly wife ?— Yes. 

7743. This son remains in your family P—Yes. - 


7744, And he has to help you; if you want it, you expect him to give his services, . 


and he will do so ?—Yes. 


7745. If your son has daughters does the ukulobula go to you or to the son P— 


The cattle are divided. A good father will leave most of the cattle for the first girl. 

7746. Does the son after his marriage live at his father’s kraal ?—Sometimes they 
stay with their father; sometimes they cannot agree, then the father and they 
separate. 

7747. Tf a son goes away and gets money and cattle among the whéte mon by 
working, whose property is that ?—If he is a son and he has his own place he will 
give the father some, but it is his own property. 

7748. If a man has several wives, does the ikazi that he gets with his daughters 
remain with the family or does it go to the mother of such daughter ?—If a special 


provision has not been made in regard to a girl beforehand, it goes to the mother. 


7749. If a father dies then the ikazi goes into that house P—Yes. 
7750. You have told us that you love your daughters. Now when a daughter 


marries she goes out of your house and goes into the family of the man she marries. 
Is not a father when he marries away his daughter anxious that his daughter should 


marry into a good house ?—Yes, we not only look to the cattle, but we look to the 


_ character of the family into which she is gong to marry. 


7751. Is that because you would not like to see her married to a worthless 
fellow? Andis not that the reason why you take care to have the ikazi paid that 
he may take care of her ?—Yes. 

7752. Do not you marry her for cattle because you wish to have something which 
the man forfeits if he ill-treats your daughter P—The cattle are in some sort a guarantee 
that the girl will be well treated. Because if a girl is badly treated and she has had 
children and returns home, then the cattle do not go back to the husband. 

7753. When you marry away your daughter you also lose her services do you not? 


es. 
7754, And do not you Kafirs say sometimes that when you marry away your — 
| HHH 
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Gangelizwe, Nyanga, daughter and a man takes her into his family, that you must get something because 
auld la ? st you hava been at the trouble of bringing her up ?—That is put forward by the fathers 
Naavis “O at adele when they make claim for dowry; and this giving of dowry is a very old custom 
Ini ase, = Umgemadihi, among us. 


eh a aaa 7755. You sometimes have disputes about ukulobola?—Yes. _ 
ener 7756, An exating father asks more ukulobola than he has a right to ?— Yer. 
Oct. 28, 1882. 7797. Do you not think that it is better for you to agree among yourselves as to 


the amount of cattle which shall be fixed at the time he gives over his daughter, s0 as to 
prevent any further request for ukulobola?—These matters go before the magistrate, 
who sends for us councillors, and the case is decided that way. They would not be 
satisfied to fix the amount as itis not the custom, and an interchange of cattle amongst 
us marks a friendly feeling. 

7758. Mr. Stanford.| What do you consider ukulobola to be?—I say 
that it 1s our record of marriage; we are a peopls who cannot write. We have no other 
record of marriage than the cattle passing between us. 

7759. Sir J. D. Barry.| If a young man killed his wife without cause, would your 
law punish him P—Yes. 

760. Can a man sell his wife ?—No. 

7761. Can a man prostitute his wife ?—No, it is never done. 

7762. Can a wife be sold to pay a debt, if a man had nothing to pay with P—No. 
It has never been done. 

7763. Do the Pondos do so P—We have never heard of it. 

7764. Are a man’s daughters taken for debt under your law?—A daughter is 
shown and the father says: when my daughter is married then I will pay with the 
cattle I receive for her; but they do not give away the girl herself. 

7765. Is the practige of giving a newly married wife presents common amongst 
you ?—Yes, and even sometimes they get cattle. 

7766. What becomes of that property ?—The girl has three head of cattle; one is 
killed for the marriage feast, and one for her own use at the kraal to which she goes, 

* and the other is for the hair which they tie round the woman’s neck. This cattle is 
given by the father and relations. 

7767. Does it remain her property ?—Yes, one of the beasts always goes with the 
wife for the purpose of giving milk, and even any increase remains the property of that 
wife and of that house. 

7768, When her husband dies docs it remain with that house P—If the husband 
dies, the cattle belong to the eldest son of that woman. . 

7769, Has the woman any right over it at all after the husband’s death ?—She has 

the use of it, but it belongs to the eldest son. 

Silas Pantshwa says: The cow does belong to the woman. If anybody does any- 
thing to the stock without her knowledge she can enter a complaint. 

(770, When an insult is offered to tho chief’s messenger, is that a great. offence 
in Kafir law ?—It is a great crime. 

‘771, What is the punishment ?—The custom was when a man refused to comply 
wiih the judgment of the chief, the “ Tiger Tail” is taken to the kraal and placed 
there, and the man would have to take up the “Tiger Tail,” which means that he 
would have to pay one head of cattle more, besides carrying out the judgment of 
the clief which was given against him. 

7772, When a man is assaulted and blood drawn, is that a case for the chief to 
decide ?—In olden times when a man was assaulted, the chief sent two messengers to 
the kraal to take out the fatest beast he could find, and that beast was killed at the 
Seely bas But now cases of assault are taken to the chief, evidence is heard, and the 
man fined, 

7773, Does the man who is injured get a portion of that fine ?—Tho chief takes 
the whole, the man assaulted gets nothing. 

7773. Supposing tho man’s leg is ae Is the man who injured him not to 
help him in any way ?—No, he gets nothing. 

: 774. All these assault cases now go to the magistrate P—Yes, all serious cases of 
assault. 

7775, Do you think people would like any change in regard to this law. That is 
tu say, in addition to letting the magistrate punish the man who broke the other’s leg, 
he could also give compensation for the injury ?—If Government chooses to do a thing 
of the kind it must. If we have the cases we should follow our custom. 

7776. But would it not be better 2—No, we would not care about that law. 

7777. But would it not be fairer ?—A man cannot cat his own blood; the fine 
must go to the chief, 

#778. Would it not be a good act on the part of the chief to give a man a portion 
of this ?—No, we do not care about it; Government may do as it likes. 
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7779. Supposing a man dies leaving no children, what becomes of the widow P—If Gangelizwe, Nyanga, 
she is young she goes back to her home. If she has children she stops at the kraal. apieaiae me Eee, 
7780. rf she goes home what becomes of the ukulobola ?—The father of the Nea vi gee ee 
husband gets the cattle back if she has no children; even if she has and they die, the Dinase, Umgemdiki, 
ikazi goes back. | oe and ticelve 

7781. Is she obliged to go back to her father, or may she remain ?—If she likes” | __ 
med remain at the kraal or go home, or have another man at the kraal and have  0:t. 28, 1882, 

c ; 

7782. The brother has no power over her; she can do as she likes ?—She can do 
as she likes. 

7783. L£ she chooses to go home, can she leave her children and do so ?—Yes, she 
can take the children if she likes afterwards, and her relations can claim them. 

7784. What becomes of the property of a man who dies having no relations and 
leaving a widow without children-?—The chief takes it. 
fe 7785. What provision is made for the widow?—She can go where she came 

m. 

7786. Do you all say that P—We all say that. 

7787. But has not the chief to make some provision for her?—She can go and 
stop there if she likes. 

7788. But could not she claim it by law?—The chief would give it of his own 
free will, but he is not obliged to do so. 

7789. Mr. Stanford. | en @ wife leaves her husband and the dowry is returned 
to the husband, do the cattle given for her wbudunga return to the wife’s family or 
not ?—Cutalele says: Ubulunga cattle are received as a set-off to the claim for dowry 
when the wife has left her husband. 

7790. Do you all agree to that >—We all agree. 

7791. Mr. Rolland.| According to the old law, to whom did the land belong on 
which a tribe lived ?—The land belonged to the great chief. 

7792. Had the great chief the power of selling the land or driving the people off? 

—The chief had no right to sell the land without the consent of the people. But if a 
chief quarrelled with minor chiefs, and it came to a question of fighting between them, then 
if the minor chief was defeated he might be driven off the land and the paramount chief 
will re-locate the land with other people. : 

7793. And if the chief wanted to sell a portion of that land to a European 
farmer, for instance, could he do so ?-—He could not sell the land, but he might allow 
the white man to occupy it as his subject. 

7794, Could the white man sell his right of occupation P—No. 

7795. Lf he died would his children have a right to occupy the land ?—Yes, the 
same as the father did. 

7796. When a chief has given one of his inferior chiefs the bend of a river to live 
upon, can that chief give out the land to the people living in his village, or must he 
apply to the paramount chief ?—He gives them a placc to build and live upon and 
then reports to the chief that he has done so. 

7797. When the great chief has allotted land in that way are there no boundaries 
fixed between locations ?—Boundaries are not pointed out; they are shewn where to live 
say on a certain river; they are all under that chief. 

7798. But suppose a petty chief gives out ground belonging to another petty chief, 
what then ?—One could not give ground which is occupied by another; although a 
great chief could do as he likes. 

7799. Supposing a magistrate dies and a new one comes and there is a dispute 
about land, how is he to know the way to scttle the case, if there are no boundaries ?— 
All the headmen present say that any magistrate coming into this country is supposed 
to act according to the law of the country, and the clief and the councillors let the 

istrate know the boundaries. 

7800. Is there anything which the chief and councillors present would wish to say 
in regard to their occupation of the land ?—Cutalele says: There is a matter of this 
kind in regard to the land; sonféthing has gone wrong; and Gangelizwe has wished me, as 
his representative, to say that he wishes his country not to be given to strangers. I 
bring this message on account of the chief, who said he made his request to Government 
in order to strengthen the friendly feeling existing between himself and the Govern- 
ment, and that as there were vacant lands in this country, people with money in their 
hands would come and take it, but that this was part of the country which when he 
decided to come under Government it was agreed should bo untouched. He hopes you 
will receive his request in a friendly way and forward it to Government, and that he 
will receive a reply as soon as possible. We are the children of Government, and we 
thank the chiefs present for the opportunity of saying what we have said. We also say 
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that this message was sent to the Government through the Chief Magistrate. But no 
reply has yet been received from Government. In speaking of vacant lands, Gangelizwe 
refers to those occupied by the chiefs Ndukiswa, Dalasile and others who went into 
rebellion, while he remained loyal. We say that no blood belonging to the chief has 
fallen upon the land. In stating this, we also wish to point out that in all the disputes 
which have taken place in these parts, Gangelizwe and his people have been on the side 
of Government, and have fought on its side. 

7801. Sir J. D. Barry.|] We have not come here with any word from the Goverm- 
ment, or power to settle any matters of that kind. What we have come here for is to 
inquire into the laws in operation in the country, The Kafirs laws and the laws which 
the magistrates have administered. To see what they are and to inform the Government 
upon their working. And that is what we have been about. You have given us 
information on this subject, and we thank you. If there is anything else you wish to 
mention we shall be glad to hear?—We have only one more request to make; we should 
like to have a title acknowledging our right to hold the land occupied by us. 


Umtata, Saturday, 29th October, 1881. 


PRESENT : 
Sir J. D. Barry (Chairman.) 


J. Ayuirr, Esq. | W. E. Stanrorp, Esq. 
BE. 8. Rottanp, Esq. 


Arthur\{Henry Beli Stanford, Eisq., examined. 


7802. Sir J. D. Barry.|] You are Resident Magistrate of Umtata P—Yes, and was 
appointed on the 23rd of December, 1878. 

7803. What laws do you administer among the people here at the present time ?— 
Kafir law as far as it is not repugnant to humanity and justice. 

7804. Do cases come before you as a court of the first instance?—Both, as a court 
of the first instance and as a court of appeal from the decisions of the chief and headmen. 

7805. Is there any dissatisfaction in your opinion among the people in regard to 
cases coming to you as a court of the first instance P—No, I very frequently in avi 
cases refer them back to the chief for trial. I have not heard of any dissatisfaction 
during my term of office ; although, I believe, something of the kind has been mentioned 
within the last few days; but no complaints have been made to me. 

7806. Are the decisions of the chiefs as a rule fair and impartial in the cases dealt 
with P—Yes, there are not many a ; 

7807. Do the chiefs try theft cases P— Yes. 

7808. What theft cases do they try P—Acocording to the terms of the conditions 
under which they came under Government, they are not allowed to try theft cases which 
do not come within their districts. 

7809. Have you had any difficulty in carrying out the affairs of this district P—On 
the whole no. 

7810. Are there not several cases of murder standing over for trial here P—There 
is one case of murder standing over for trial in which the prisoner, after being here, I 
ae from the Ist of March Fast, made his escape and was at large until about a fort- 
night ago. 

. 7811, What was previously done as a rule in murder cases P—During Mr. Wright’s 
time the preliminary examination was forwarded to the Secretary for Native Affairs, 
who instructed him how the case should be conducted. As a rule such cases have been 
dealt with by the chief magistrate and two sub-magistrates. 

7812. Would you recommend any change to be made in reference to the trial of 
such cases P—I think the present trial by the chief magistrate, assisted by two district 
magistrates, and by some councillors and headmen of the tribe, who act as advisers, 4 
very good one. 

7813. Is there no limit to your jurisdiction as at present carried out in civil cases 


which come before you ?—There is not. 
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7814, Would you recommend that there should be some limit ?—I think it would geo 
nford, Eaq. 


be advisable that there should be some limit in civil cases between Europeans, where the 
claim contended for involves a large amount. 

7815. How would you recommend that such cases should be tried P—At a period- 
ical court by the chief magistrate, assisted by two district magistrates. 

7816. In the trial of cases which come before you, are you assisted by intelligent 
natives as advisers or jurors P—In every important case I am assisted by councillors of 
the chief Gangelizwe as advisers. 

7817. Do you find them useful P—Yes. 

7818. Do you recommend a continuation of that system P—Yes, it gives the 

ple ocoupation. They have a voice in the important matters of the tribe, and they 
ike to attend court. j 

7819. What is the ordinary form of procedure in your court in civil cases, say for 
the recovery of dowry between natives?—The complainant enters his action. The 
defendant is summoned. Both parties appear. The complaint is taken down, and the 
defendant replies. If witnesses are to be examined, they are examined according to 
Kafir law, pure and simple. After eee defendant and the plaintiff, if necessary, 
I take witnesses for both sides; then if there are advisers, I take their opinion, and 
give Judgment. 

7820. How do you execute your judgment P—By a messenger. 
7821. In ordinary native cases do you state the amount of your judgment P— 


Yes. 

7822. Are the messengers paid P—Yes, 4s. 6d. per diem, some 3s., but they get 
nothing out of the case. 

7823. Is any fee paid to the Government by either P—Formerly the mee- 
senger of the court received 30s. monthly, and was entitled to a fee of one beast for 
every case in which judgment was given oe to Kafir custom. When Major 
Elliot was appointed, that system was abolished, and the messenger received increased 
pay, and the fee went to Government. 

7824. Do you recommend that a code of laws for these territories should be 
framed ?—Yes. 

7825. What would you base that code upon, Kafir or colonial law ?—Upon Kafir 


law. 

7826. Do you think that prisoners tried in this territory should be subjected to 
cross-examination or not ?—Aocording to Kafir law a man, whatever the charge may be, 
is competent to give evidence in his own favour. Kafirs understand this and prefer it, 
therefore I think it advisable. 


7827. In framing such a code, do you think it necessary that the power of the 
chiefs, as granted under the conditions which were made, to try certain cases, should be 
retained by them P—Yes, the breach of that condition would cause a great deal of ill- 
feeling and discontent ; further, I find that as a rule, they act very well, and it answers 
admirably. There are but two chiefs in this district out of the number originally em- 
powered to try cases ; the others joined the rebellion. 

7828. Did head men try cases also P—Yes, but not very often. 


7829. Are there any persons you would recommend to be allowed to try cases in a 
similar way to the chiefs P—I think those who have hitherto done so ought to be 
allowed to continue; as they have no power of enforcing their judgment, no 
harm can be done. There are three of them. One headman has recently died, 
and I recommend that a successor should be appointed. I might add that no head- 
man has hitherto been appointed by Government. All these appointments have hitherto 
been made by the chiefs. | 

7830. Are cases between Europeans frequent in your court P—Very frequent. The 
number of European civil cases during the present year was twenty-nine, and cases be- 
tween European and native, forty-seven. The cases between natives are very much 
more numerous. 


7831. What law have you applied to purely European cases P—Colonial law, by 
direction of the Under Secretary for Native Affairs; and between European and 
native, as most of these cases have been disputes under the Master and Servants Act, and 
there being no Kafir law between master and servant, I have taken the colonial law. 


7832. In the event of a code of criminal and civil laws being framed for these 
territories, would you recommend that it should be made to apply to Europeans or not? 
—A code based upon Kafir law would not be suitable for Europeans, because there are 
a number of cases for which the kafir law has no provision, as insolvency, for instance. 
In this district colonial law has always been used in purely European cases, and it has 
answered very well. 
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7833. Would you recommend, therefore, that this system be continued ?—I think 
the Europeans themselves would prefer to be under colonial law. 

7834. Do you think that special provision should be made or not for cases in which 
natives and Europeans combine to commit a crime ?—At present natives committing a 
crime are liable to fine according to native law. To this we have added imprisonment 
in default of payment of fine; or in very serious cases imprisonment only, or perhaps 
imprisonment and fine. I take it, it would be possible if necessary that a native com— 
mitting a crime should be tried according to a code of laws drawn up for natives, and a 
European according to coloniallaw. I fare not had a case in which a European and a 
native combined to commit a crime. 

7835. Would you recommend that the punishment introduced into the code shoul 
be more in accordance with Kafir custom or our own in colonial cases?—I think it is 
necessary to have some penalty besides fines, because in this district they have not 
sufficient wherewith to pay fines. And if they escape punishment entirely, it would 
tend to increase crime. 

7836. Would you therefore recommend that fines be provided for, and in default of 
payment imprisonment ?— Yes. 

7837. Have you ever had to administer lashes P—I have the power, but I rarely do 
BO. | 7 

7838. In what cases would you recommend that lashes should be included in the 
punishment P—If a prisoner had been frequently convicted in stock thefts, and in very 
gerlous crimes. 

7839. What punishment do you recommend should be inflicted in murder cases 
among natives ?—They should be liable to fine, imprisonment, and lashes, at the discre- 
tion of the court. 

7840. Do you think that this would have a more deterrent effect than hanging ?— 
TI have had no experience ; there has been no hanging in this district up to the present. 

7841. Are murders of frequent occurrence among natives ?—Not considering the 
population; just at present, owing to the excitement brought about by the war, the 
people have been rather more troublesome than heretofore. 

7842. What have been the causes in your experience which have generally led to 
murder being committed by the natives P— Witchcraft and jealousy. 

7843. Have there been many murders for jealousy ?—I cannot enumerate them, 
but I have heard of such cases. 

7844. Is the spoor law in operation here P— Yes. 

7845. What is your usual way of proceeding when a spoor has been traced into 
this district, and handed over to you?— Where the spoor is traced from some district 
into this and is lost in the veldt, owing to no fault of the people, the location nearest to 
where it was lost is liable; if traced to a kraal, that is liable for the stock and a 
fine in addition. 

7846. In dealing with lost spoors do you fine tho particular kraal or the whole 
location P—If the spoor is lost owing to the neglect of the people tracing it, or by care- 
lessness, those people are held liable. Where the spoor has been lost through no fault 
of the people tracing it, the kraal nearest to where the spoor was lost is liable. 

7847. How do you decide which is the kraal to be held responsible for the lost 
stock ?—In important cases I usually contrive to visit it myself, in order to judge the 
distance from the spoor. Taking a circle round it, I am able to decide. 

7848. What has been the usual amount in cases with which you have had to deal, 
and for which you have caused each kraa]l to be liable ?—It depends upon the amount 
of stock stolen, but the value of the lost property has to be made good. 

7849. Has the prohibition of the sale of brandy mentioned in the conditions 
which these people made when they came under Uovernment, been maintained in this 
district P—As far as possible. 

7850. Are you of opinion that this condition should be kept ?—I am strongly of 
opinion that it should. 

7851. Do agents practise in your courts ?—Yes, I have three. 

7852. Do you find them of much use to in European cases ?— Very much. 

7853. And native cases ?—I have had Put one practising in native cases. This 


entleman has a considerable knowledge of the native laws. far as I am concerned 
i have no objection to agents practising in native cases, providing a code of laws be 
drawn up. 


7854. Do you recommend that any legal qualifications should be required from 
men who practise as law agents among natives?—I do not see why it should be 
necessary, it is not required in the colony. 

7855. Do you recommend that spoor law should have continuance P— Yes, because 
if it were done away with stock thieves would increase to an enormous degree, 
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7856. Does the independent chief N’quiliso hold his people responsible for spoors 4rt 


traced into his country ?—Yes. 


hur Henry Bell 
Stanford, Esq, 


7857. What would be the effect upon our relations with him if the spoor law Oot. 29, 1881. 


were abolished P—He would probably refuse to pay for any stock traced into his dis- 
trict. . 

7858. Would that be an evil in your opinion P—A very great one, as most of the 
stock stolen in this district is taken into Pondoland for sale. 

7859. Is the system of restitution for stolen stock practised by you in every case? 


es. 

7860. Do you order such restoration at the trial of the criminal ?—At the trial of 
the criminal, if the actual stock is not recovered, the value of the property has to be 
made good in addition to a fine being imposed, and this is according to native 
custom. 

7861. Do you recommend that this procedure should be continued, or would you 
advise that separate action should be instituted, civilly, for the recovery of the cattle 
and damages ?—I recommend that the present system be continued. 

7862. Do you think it advisable in the present condition of the people in your 
district, to introduce any radical system of government or not P—I think not. 

7863. Are they making any progress at all in civilization ?—They are making 
gradual progress. 

7864. Are they much attached to their own laws and customs P—They are: very 
strongly attached to them, 

7865. Do the chiefs exercise much power in the tribe ?—The power of the chiefs 
is very sensibly decreasing. 

7866. Mr. Ay/iff.] I understood you to say that it is best in the government of 
these people to use, as far as possible, native law P—Yes. 

7867. Have you considered native law sufficiently in regard to detail, to enable 
you to say whether the majority of crimes such as we recognise as crimes are regarded 
by the natives also as crimes and liable to penalty P—In Kafir law theft is a civil case, 
and looked upon as an injury done to the owner of property. But I think most other 
crimes, that are crimes with us, are similarly regarded according to native law. 

7868. Touching the subject of theft, I suppose you, asa magistrate, would say 
where a crime of theft has been committed, there are other interests to be considered 
besides those of the person wronged, such, for instance, as the interests of the law P— 
Yes, but I am of opinion that the person principally to be considered is the one in- 
jured. 

7869. And you would not regard tho theft so much as an offence against the 
State P—I would take it as both, combine it. 

7870. Do you know of any Kafir law or custom which would regard a crime of 
theft as an offence against the state >—Where the owner of a kraal goes to the chief 
and states he will no longer be responsible for the thefts committed by a certain 
eee of his kraal, that man is declared an outlaw, and, on the next offence, he would 

e killed. 

7871. That person would be regarded as an offender against the state P—Yes. 

7872. Supposing it were resolved to adopt a pure system of Kafir law in this 
country, and supposing that system could be codified, could you in any way keep pee 
the present practice of giving the chief some judicial powers ?—Yes, I think so. d 
I am further of opinion that the chief would not be embarrassed by the existence of 4 
code. He would in time learn the details of such a code. The only criminal cases 
which they regard as civil are thefts. All others go to the magistrate. 
< 7873. As a rule you have been following native laws in dealing with these people? 

es. 

7874. Have you been able to administer native law without being obliged to 
observo the rules of procedure practised in colonial law P—In the first place there are 
no records in Kafir law, and if we take notes of evidence we must take them as near as 
possible to colonial law. 

7875. That seems to show that it is hard to follow pure unmixed Kafir law P— 
Where the Government is taken over by English people some small necessary modifica- 
tions would of course follow. 

7876. Would you suggest the application of pure unmixed Kafir law, or a system 
which was to some extent assimilated to colonial law ?—I would suggest that Kafir law 
be taken as the basis before the law be codified. 

7877. Do you mean leaving it open to magistrates to adopt such colonial law as 
they think the exigencies of the country desire ?—I do not think there would be much 
alteration required. One of the modifications is, that imprisonment in addition to fine 
be added to pure Kafir law. 
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7878. Supposing that modification you refer to were made, would the Kafir chiefs 
appreciate it and be led to enforce a law which provided for imprisonment ?—I should 
not take it that under that law a chief trying a case would be able to sentence to im- 
ee But there would be no objection to imprisonment where an old offender 

ad been brought before me, if they asked me to send him out of the district. 

7879. Then in your opinion you think that a sentence of imprisonment should be 
beyond the jurisdiction of the chief ?—Yes, they have not that power now, and I do 
not think it would be desirable to give it them. 

7880. But there are some cases of gravity which chiefs are allowed to deal with ?— 
Only civil cases. 

7881. Supposing a serious case of assault were committed in Gangelizwe’s country, 
would you propose that he had the power to deal with that case ?—Hoe has not the 
power at present, and I would not advise that he should have. 

7882. And do you think that the withholding of such power from the chief would 
pene cere by the Tembus as an infringement of the conditions?—No, because it is 

in those conditions that all criminal cases must be brought before the magistrate, 
And in cases dealt with by the chief there is the right of appeal to the magistrate. 

7883. Does such an appeal amount to a re-hearing ?—Yes. A chief has no record. 
A case is taken to Gangelizwe, say the theft of a beast. It is usually heard by the 
councillors, or by the chief assisted by them. He gives his decision, and one side or 
the other appeal. They invariably come direct to the office and give particulars, stating 
the decision given against them and their wish to appeal. In cases of appeal from the 
chief the cases are re-heard. If I consider the chief’s decision correct, I confirm it, if not 
I reverse it. Hither party, plaintiff or defendant, has the right to appeal, but it is 
usually the defendant who does so. If a plaintiff enters a case before a chief, and fails 
to obtain judgment, he can appeal, and if I'am of opinion after hearing the case, that 
judgment should have been given in his favour I do so, reversing the Judgment of the 
chief, and fixing the rate of compensation. 

7884. Would you not call that a new trial rather than an appeal P—It may be, I 
hear the case from the beginning, and note everything stated by the councillors. 

7885. As I understand you, there is an appeal from the chief to you. Now is 
there an appeal from you to the chief magistrate ?—Yes. 

7886. In referring a case from you to the chief magistrate are the proceedings the 
same as in the case of a transfer from the chief to you?—No, an appeal from the 
magistrate to the chief magistrate differs in this respect ; the record is .sent for review 
and the parties are warned, and if necessary they can be produced for further evidence, 
and usually the evidence is read to them. : 

7887. Do not you think that the practice of taking fresh evidence at the appeal is 
rather hard on the magistrate, seeing that it affords facilities for a suitor to give fresh 
evidence which the magistrate had not before him?—Very rarely fresh evidence is 
taken, for the simple reason that the magistrate has already taken it. 

7888. Would you recommend that in the appeal from the magistrate to the chief 
magistrate the court should have ais to call for fresh evidence ?—I have not given 
much attention to the point, but I think if care is taken in the first instance, fresh 
evidence would not be eee 5 

7889. According to pure Kafir law in the case of an appeal from the magistrate to 
the chief magistrate should there be a re-hearing ?—In Kafir law where an appeal is 
made from a minor chief to a supreme chief, it becomes an entirely new case. 

7890. Do I understand you to say that there should be the application of native 
law to Kafir suitors, and that colonial law should be reserved only for Europeans ?—I 
think so. In the other districts there are not many Europeans, but here there are, and 
this town is growing fast. 

7891. Would you recommend that there should be two courts, one for each system, 
or one magistrate administering both P—I think one magistrate should administer both, 
for there is always the right of appeal. | 

7892. In such cases do you see how you could avoid having two systems of ,rules 
of court ?—The actual rules of court would be similar nearly. 

7893. Do you think that one set of rules could be adapted to both systems of law, 
as far as procedure goes ?—I think so. 

7894. But take the case of the Kafir system requiring the magistrate to cross- 
examine the accused, would not that be such an innovation in the colonial rules as to 
make them unsuitable ?—In Kafir law we examine the accused. If the prisoner is a 
European I give him the option of being examined or not, but asa rule they are no 
examined. id have occasionally had a man request to be examined. They prefer it 
and all natives would think their case was being unjustly dealt with unless the accused 
were examined. 
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7895. In Kafir law do you swear witn«sses P—I warn them to speak the truth, and Arthur Henry Bell 
I swear Christian Kafirs, but it would hardly be practicable to swear heathens. Bian ford, Fea 
7896. But such an important matter as the treatment of witnesses in court should —_ Oot, 29, 1881. 
be regulated by fixed rules P—Yes, I see no objection to that. 
7897. Surely there ought to be somo fixed rules stating positively whether a 
European was to be examined on oath or not ?—Certainly. 
7898. You say you think Europeans here should have colonial law applied to them 
by the magistrate ?—I have found it answer well so far, and I think Europeans would 
object if it were altered. 
7899. Where would you draw the line between an Englishman and a native; and 
would you apply colonial law to a Hottentot P—It isa different case. A Hottentot 
may know colonial law, and another might have been born here and know nothing 
about it. I think it should be put upon the broad basis, between Europeans and 
natives. ; 
7900. Supposing a Fingo belonging to Fort Beaufort came here and was concerned 
in some litigation, would you propose that Kafir law be applied to him ?—Cortainly, 
and he would prefer it. 
7901. Sir J. D. Barry.| How would you try Européans charged with murder?—By 
the chief istrate assisted by two district magistrates; or, under our commission of 
the Imperial Act, he could be sent for trial to the nearest town in the colony. I would 
recommend the latter course. 
7902. Would it not be inconvenient P—I think not. : 
7903. Do you think that townships should be encouraged in the dependencies ? 
Yes, where the necessary territory can be acquired without injury to the prosent 
owners. 
7904. And townships exist not only here but in Griqualand East ?—There is one 
there. 
7905. Are those towns likely to increase ?—I do not think other towns would be 
likely to spring up near to Umtata or Kokstadt, but these are both likely to increase. 
7906. Would it not be very expensive and inconvenient to send cases to tho 
colony to be tried, witnesses and all P—It would involve a little extra expense. 
7907. Would it not be better to have a circuit court coming here to try serious 
cases P—It would answer equally as well. 
7908. Is there any objection, if such was the case, to natives of proper qualifica- 
tion acting as jurors together with Europeans, who also have the proper qualifications ? 
I am not aware of any natives who would be competent to sit upon juries. 


7909. But do you see any objection to jurors here trying European cascswhere they 
are competent P—I do not think it advisable that natives should be employed on juries 
either in cases of murder or any other. 


7910. But suppose a native was killed by a European, do you not think it fair, if 
the natives here are qualified mentally, that they should be entitled to sit as jurors with 
Europeans P—I can see it is fair, but I do not think it would have a good result, because 
there is a strong antipathy between Kuropcans and natives, and it would increase that 
feeling. In the first place, the European would challenge every native, and the native 
the European. Other Europeans would also resent it, and ie antipathy would be 
increased. , 

7911. Are not the Europeans living here associated with missions ?—Not many, 
most of them are in trade. | 

7912. Are these traders in Umtata on good terms with the chief and the people ? 
—They may receive the chief but not the others. 

7913. Is there any reason why these traders should not sit amongst such native men 
as those who were sitting here this morning ?—Those men were the best ; my opinion is 
that a mixed jury would not agree. I do not think the trial would be unfair, but it 
would increase the antipathy between natives and Europeans. The latter would consider 
it a slur to be tried by ajury of which natives formed a part. I dare say there would 
be found competent men. 

7914. Suppose two men, o native and a Kuropean, were charged with killing 
another native, do not you think it would be very unfair to send the European to the 
colony and try the native here ?—I think it would be best to try them both here. 

7915. How can you try them without a jury ?—If they are to be tried by a judge 
a jury is necessary, but they may be tried by the board of magistrates. 

7916. Do you. think that a European would prefer to be tried by a board of - 
magistrates in a murder case, or by a judge and jury who have to be unanimous in 
their verdict >—A European would prefer to be tried by a judge and jury, providing the 


latter were white men. 
III 
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7917. Supposing a Euro and native are charged with the same crime of 
murder upon a native within this territory. Would not the best and most convenient 
form of trial be before a judge and a jury, qualified mentally, irrespective of colour ?— 
In theory it would be, but in practice it would not answer, for Europeans would 
object to be tried by natives. 

7918. Would it not be better in murder cases to try all prisoners, irrespective of colour, 
before a recorder and a jury, giving the prisoner the option of giving evidence and sub- 
jecting himself to cross-examination ?—Yes; I do not think, however, that three 
magistrates would like to pass a sentence of death, and of course all Europeans would 
like to be tried by a judge and jury. 

7919. Where do you think the best place for such a trial?—I think the head 
centre, Umtata. 

7920. Do you think you could get a jury of Europeans here P—Yes. 

7921. When there is an appeal in a theft case to you, do you apply the principles 
of Kafir law pure and simple in that case ?—When there is an appeal the case is heard 
by me afresh in the presence of any councillors the chief may choose to send, and it 
is tried according to Kafir law. We do not always have an amapakati present, but 
where the case is difficult they are sent for. 

7922. Have you ever had occasion to punish a man for speaking an untrath P—In 
one or two instances, and I punished by fine. 

7923. Have you ever had a case where you have come to a different conclusion to 
the chief, from at tis appeal is made ?—Yex. 

7924. In dealing with that case, have you sentenced the man as a criminal, or 
treated the matter as a civil case —In both, when a Kafir enters a case against another 
he enters it in his own name, and he considers himself entitled to damages, according to 
Kafir law, and judgment is given for restitution of stock or its value, and a fine in 
addition; but owing to the influx of persons who had no property, it became n 
to provide punishment, other than fine, to prevent the increase of theft, and recently a 
sentence of imprisonment has been added. 

7925. Then in some instances you have dealt both civilly and criminally P—Yes, 
but it is a departure from Kafir law, which the necessity of the cases required. 

7926. Is it not a fact, in some of these cases the accused has to make good more 
than the value of the stock stolen ?—Yes, at times, but it is according to Kafir law. 

7927. But is it not a bad plan that the plaintiff should get more than the damages 
he has suffered P—Kafir law requires that the man who is injured is entitled to compen- 
sation, and I have simply followed Kafir law. 

7928. Is there a difference between robbery and theft in Kafir law ?—I think not. 

7929. Can robbery be compounded by Kafir law ?—According to Kafir law pure 
and simple it can be. 

7930. If a man opensa kraal and takes cattle out, according to Kafir law is thats 
ease for the chief, or compromise ?—~They can compromise or take it to the chief. 

7931. In such a case as taking cattle out of a kraal what is the penalty ?—The 
penalty, according to Kafir law pure and simple, is just what the chief chooses to 
award, or what can be got out of the man. In native judgments they never fix the 
amount of fine; they simply order the man to pay, and the chief goes on until he 
thinks the man has paid enough. All offences can be compounded, and if a man is caught 
in the act of theft he can be killed without being called to account. 

-7932. Are there not some cases of theft between native and native in which the 
principles of award and compromise cannot apply ?—According to Kafir law there is 
no case, [ am aware of, which cannot be compromised. 

7933. Don’t you think it is very inconvenient that you should be able to apply to 
cases which come before you a different law to that of the chief ?—I have found it 
inconvenient. 

7934. In regard to the spoor law, do the Europeans like it P—It is not applied to 
Europeans, but I believe it is to Mission stations. 

7935. And does it include the missionary P—I have never known it applied, nor 
have I known of a single spoor going to a Mission station since I have been a magis- 
trate ; but certainly the missionary would be exempt from it. 

7936. How would you propose to apply it to natives living in a township like 
this ?—In my opinion the time is far distant when the people will live in townships. 
When they do, it will be time for the law to be amended. 

7937. But supposing a man lives in a hut here, and a spoor law is passed applying 
to townships. Would you make him liable ?—I take it that his being in a white 
settlement he would not be liable. 

7938. In the case of appeal from the decision of a Kafir chief in a petty theft case, 
would it not be better to alter so as to give the complainant only the value of the thing 


MINUTES OF EVIDENCE. 451 


stolen and the costs he has been at in endeavouring to recover it, and if you have to do Arthur Henry Bell 
anything more to let the remainder of the fine go to the Crown ?—I think that would Stanford, Req. 
induce the Kafirs to compound almost every case rather than to bring it into the court, Oot, 29, 1881. 
because the prisoner, finding that he has to pay the same amount, will not care how it is 
, decided. Besides it would not be acting according to Kafir law. 

7939. Is it not a fact that many chiefs who have been parties to the conditions, get 
liquor from the traders ?—They do get liquor. 

7940. And among these chiefs are there not some who try petty cases P—The 
councillors generally hear such cases and report to the chief. The councillors, as a 
rule, have most to do with them. The chiefs sit occasionally. 

7941. Are these chiefs satisfied with the present administration in theft cases P— 


Yes. 

7942, And they know that you deal with many cases in the first instance P—Of 
course they know, but they have never made any complaint about it. Simple cases I 
refer back to the chief. 

7943. Why is it that all cases do not come before you in the first instance >—Simply 
because the person who has the cases can take them either to the chief or bring them 
to me. Z 

7944. Would it not be better that yours should always be the court in the first 
instance, provided you were aided by a councillor or councillors, including even the chief 
himself ?—I think that the present system is best, that ordinary civil cases and petty 
cases should be heard by the chief. He has no power of enforcing his decision, and 
they, either party, have the right to appeal. And it affords the people around 
occupation, which isa great thing. They like to feel that they have an interest in 
the government of the country. 

7945. Approving of this system, don’t you think it would be more in accordance 
with the real interests of justice if the magistrate, or the Government, selected one or 
more councillors or headmen to deal with these petty cases in the first instance ?—To 
do that here would be an infringement of the conditions. 

7946. Would you apply it to the Fingoes ?—It was the rule that every oase should 
go to the chief before coming to the magistrate. 

7947. This jurisdiction of the chief is, I believe, limited to a section or part of 
Tembuland ?—The same system prevails throughout the whole, because there were other 
chiefs who had the same power. 

7948. Under Dalisili was it pursued ?—It was. 

7949. Would you recommend that the present system should be extended in its 

resent form to headmen whom the Government may appoint here and elsewhere in 
embuland ?— Where it is no infringement of the terms of the Tembus, I consider it 
would be best for all cases to go to the magistrate. I was present when the Tembus 

roper were taken over, and it was thoroughly understood on both sides that the 
Tembus of Tembuland Proper should be governed by their own laws and customs, 
except in certain eases. Those terms were read, and I believe a copy of them is now 
in the hands of this Commission. , 

7950. By what authority is the spoor law not in operation among the Europeans 
here ?—Major Elliot issued three circulars, I do not remember the dates. One was 
making debts against natives irrecoverable in the law courts of the territory. This 
received the sanction of the Government and is now in force. The second circular was 
prohibiting the sale of wines, malt and spirituous liquors to natives under a heavy 
penalty. This also received the sanction of Government and is now in force. The 
third circular was one making Europeans equally liable to the spoor law as natives. It 
was in force for some little time, but was subsequently rescinded by order of Govern- 
ment. The Europeans under the chief Gangelizwe, before he signed the conditions, 
were exempted from the spoor law; but about a year ago the Pondo Nquiliso issued a 
law os aa to the Europeans in his district that they should be liable under the 
spoor law. 

7951. Have you a general wine and spirit law here ?—Yes, there is a license of 
£10. Major Elliot was instructed by the Government to issue licenses personally. 
This he does on the recommendations of the magistrates. 

7952. Are they issued in towns and country places as well ?— Yes. 

7953. Can you let us have acopy of that license ?—Yes; and the conditions of 
that license prohibits the sale of liquor to natives under a penalty of £50, and’ on a 
second offence confiscation of the liquor and proliubition of trading in the country. 

7954. What is your pass law here ?—There is no pass law. I believe an arrange- 
ment was made by Government with the chief Gangelizwe that every native leaving the 
territory should be provided with a pass, and they have abided by that, and magistrates 
gsue such passes, | 
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7955. Are Tembus bound to have a pass?—Not as long as they are in this 
district. " 

7956. If a Tembu from this district is found at Engcobo, is he apprehended ?— 
At the time the Tembus came under Government, although it tvas not in the conditions, 
they requested that Tembuland Proper should be regarded as one country, for which 
they would not require passes. But if they wanted to take their stock from one part to 
another they should then have a pass. 

7957. And you enforce that law ?—Yes, under a small penalty. 

7958. There are natives, not Tembus, coming into this district; are they required to 
have a pass ?-—Nquiliso, during his last visit here, made o request that every Pondo 
found in this district, without a pass, should be arrested. 

7959. Has that been acted upon ?—Owing to a late bereavement in Major Elliot’s 
family and his ill-health, I have not received instructions. All natives going into the 
colony have to be provided with a pass. 


Alexander Robert Welsh, Esq., Tsolo, Griqualand East, examined. 


7960. Sir J. D. Barry.| I believe you are resident magistrate of the Tsolo Dis- 
trict >—Yes. 

7961. Among what people have you had experience?—Among the Pondomise 
and F'ingoes. 

7862. Is the chief Umditchwa now recognized by the people ?—He is not sup- 
posed to be; but he is the head of one branch of the Pondomise. 

7963. Is Government under any conditions or contract with that chief?—When 
Umditchwa agreed to go under Government the conditions were as follows, as near as 
I can remember. He handed over his country to the Government, and the arrangement 
was that himself, as well as others who came under British protection at the time, 
should have no jurisdiction except in cases where the parties mutually agreed to bring 
their disputes before him; and that an appeal should in all cases be open from any 
decision he might arrive at to the magistrate and that the isiz?, or blood fine, should 
not, in any circumstances, be inflicted, and that the practise of witchcraft or smelling out 
should be discontinued, and that his people should pay a tax of ten shillings per annum 
for each hut ; such 1s the substance ae the conditions, and the Government of the day 
adopted that policy in general. I was guided by these considerations until the coun 
was annexed to the colony by proclamation in October, 1879. After that date 
continued to act on the same lines, but a short code of law was issued for our guidance. 

7964, Are you now guided by the regulations framed for the government of Gri- 
qualand Kast of the 15th of September, 1879 ?— Yes. 

7965. Do you find that they work well ?—I oan hardly say that they do; the 
people“do not seem altogether to understand the situation in regard to them. 

7966. In what way do they fail to comprehend it ?—In this way; for instance. 
According to the regulations, 8 man enters an action against another, the case is 
decided and the defendant fined, but the prosecutor is not entitled to any portion of 
the fine. Natives, however, always look for this as accruing to the prosecutor what- 
ever it may be. Under the conditions they are not entitled to it unless upon recommen- 
dation of the magistrate and confirmation by the chief magistrate. Then there are 
fees which are chargable upon the summonses and so on, and this they do not under- 
stand. Again, in regard to the registration of marriages, I have not had a single 
application. I think, generally speaking, that these regulations were rather crudely 
drawn up; in fact they are simply extracts from the colonial law put together, and I do 
not think applicable to the circumstances of the country. I consider that in providing 
a code of laws for these people at the present time we should assimlate our laws to 
theirs in many respects. 

7967. In what respects P—In the matter of summoning, for instance, a native says 
“why should I pay for this piece of paper which you call a summons.” The ordinary 
custom is that a policeman is sent from the office, just as a Kafir chief sends out his 
messenger, to call persons. ‘Then in regard to registration of marriages; they say, “I 
do not see why I should pay 2s. 6d. at the office for being married there, I will marry 
according to my own custom.” I think the regulations are rather too far advanced for 
these people. We must go very slowly. We must remember that they have only come 
in contact with the Government during the last eight years, and have had comparatively 
little intercourse with white people; and those who live there left their conntry for 
their country’s good, and were not likely to elevate the natives at all—indeed they 
sink down to the level of the heathen by whom they are surrounded, 
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7968, Have you any elevating influences at work at all?—Yes, in the first place 
I regard the fact of having British jurisdiction established there to some extent as a 
beneficial influence. Secondly, the missionary influences in the district are valuable. 
In the district where Lam magistrate we have hadavery estimable English gentleman who 
has devoted the last sixteen years of his life to missionary work—the Rev. Mr. Key 
of Saint Augustine’s, who certainly has the cause of mission work at heart among the 
Pondomise. Another boneficial influence is through traders, among whom there are 
some very respectable men in the Tsolo district, A man who sell ploughs, and saddles, 
and clothing exercises a good influence. - | 

7969. Have you the liquor law in force marae its sale?—No, but as the magis- 
trate of the district, I prohibit its sale, and it is not so 
find that it works well. There was a case of smuggling reported to me some time ago by 
the chief, and I isssued a warrant at once and put a stop to it. 

7970. Have you had any murder cases?—Not in my district, but in the neigh- 
bouring district of Maclear there was one, and the prisoner was tried by the chief 
magistrate assisted by two others. be 

7971, How would you deal with a European charged with murder ?—Try him 
before the chief magistrate assisted by two district magistrates. | 

7972, Have you ever been one of these magistrates ?—I have. 

7973. Did you have any native advisers P—No. 


7974. Do you, as a magistrate, call in the aid of native advisers P—No, I do not,. 


although I think it would be advisable to do so in certain cases, such as, dowry and 
inheritance cases, as the natives thoroughly understand those matters. In regard to. 
murder cases it is simply matter of fact, and it would be better for them to be tried 
before a judge. | : 

7975. Could they be tried by a judge, sitting, say, at Umtate, with any degree 
of convenience P—Yes, the cases from Griqualand Enst might very reasonably be 
expected to be brought here ; but the more northern districts would be too distant, and 
it would be very expensive to bring witnesses down. But the districts of Tsolo and 


Qumba which are about 40 miles off, and Muaclear which is 50 miles off, thay might, 


bring their cases. The others are too distant. 

7976. Do you think this trial by three magistrates works well ?—It has hardly had 
a fair test. I do not think speaking from my own experience that more than three or four 
cases of murder have been tried in Griqualand Kast since the proclamation. 

7977. What was done in those cases?—In one case in Maclear the man was 
sentenced to death; but if was commuted to imprisonment for life. 


7978. Was the form of trial in accordance with cclonial law ?—Yes, the proceed- _ 


ings as far as pussible were in accordance with colonial law. 

7979. Was the prisoner cross-examined ?—No. The charge was simply read to 
him and he pleaded guilty; but further evidence was taken. 

7980. In cases which come before you for theft, do you deal with them as 
criminal or civil cases P—I treat cases of theft as criminal cases. 

7981. Do you cross-examine a prisoner P—No, I simply take the evidence for the 


prosecution, and then allow him to make astatement. It happens sometimes that. 
something crops up during his statements, and that witnesses have to be re-called or. 


further evidence taken. 


7982. Do you, immediately after the prosecutor has made his statement, find that. 


when he is ask to cross-examine he makes a long statement ?—He does, but this I stop, 
and tell him he will have an opportunity to make his statement hereafter. After the 
witnesses for the crown have been examined the prisoner is allowed to call his witnesses 
and make a statement, being cautioned. . 
7983. Does that system work fairly well ?—Yes, but it is somewhat crude. 
7984. What would you suggest in place of it ?—I would suggest that on any 1m- 
a case of dowry and inheritance that the magistrate be assisted by councillors or 
eadmen. 


7985. Mr. Ayliff.] Do you recommend that these dependencies should be governed. 


by purely native law ?—I would not, although I should be very cautious in introducing 
innovation into the native laws and customs. | 

7986. Why would you see the necessity of exercising that caution?—As it 
presents itself to my mind, I think we are in a country for the purpose of elevating the 
natives, eivilizing them if possible, and gradually getting them to abandon their habits and 
adopt those of Ikuropeans, and if you administer pure native law you are simply puttin 
yourself in the position of a chief and only perpetuating the state of things you foun 
among them. think that caution is necessary, because it is a dangerous thing to 


bring in any laws, to which the natives are not accustomed and never heard of, at a. 


day’s notice. I think that any alteration made in their laws and customs should be done 


d either to black or white, and I. — 
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Alexander Robert by degrees and modified gradually, that they may grow up as it were with it. It 


Welsh, Esq. 
Oct 29, 1881. 


would also be very dangerous to compel them to obey laws which they never heard of 
and which are quite opposed to anything they have been accustoméd to. 

7987. Do you consider the conditions of the natives in Griqualand East and of the 
natives in the different districts of Tembuland and those of Fingoland are, generally 
speaking, so similar, that one uniform system of laws could safely be applied to the 
whole?—I do not think so, for several reasons. In the first place we will take the Fin 
in the Transkei. The natives of that part of the country are much more civilized 
the natives of Tembuland. All the old men, or nearly so, are men who have come from 
the colony and have grown up under the colonial law, and are accustomed to it, and 
would not look upon any alteration in native law as so great an innovation as the 
natives in Tembuland, especially the lower portion of Tembuland and Bomvanaland. 
And when you get across to the Bacas it would also be quite a revolution to introduce 
colonial law there. Then when you get to the Xesibes, who are still further back in 
Kokstadt district, you have a mixture of people to whom the law would be applicable, 


as many are civilized and respectable men. 
7988. Do you say that, suggesting that there should be so many different systems 


of laws for their pore apted to the conditions of each P—I would not say that 
altogether, but I should say that supposing a code of law was proposed say for 
basod upon Kafir 


Fingoland, that such a code as should be applied there should be 
and Colonial law combined. 

7989. Then it is a matter to be left in the hands offthe Chief Magi as to how 
far that law is to be carried out in each district?—We will suppose that a code were 
framed based upon Colonial and Native law, and that that code was applicable to the 
Transkei. When it got to Tembuland, if Major Elliot as{Chief Magistrate of Tembuland 
found on representations from his magistrates, who have to work that law, that certain 
portions of the law would be dangerous to have enforced, I think he should have the 
discretion of saying, ‘‘ You had better not press that,”’ and that the magistrates should . 
be officially informed of the fact in order that they should not be called upon for failing 
to do their duty. 

7990. If that suggestion were acted upon, would you not ,be clothing the Chief 
Magistrate with legislative functions P—You might put it in that way; but I should 
hardly say you are clothing him with legislative functions, you are simply giving him 
power to stop an evil which, put in force, might create trouble, and he being on the spot 
and knowing the state of affairs is best capable of judging what is applicable to the 

ple. 
7991. From your knowledge of Parliament, do you think that Parliament would 
be willing to abrogate its functions in favour of one man so as to allow him to say what 
shall be law P—I do not think it would. 

7992. Then your scheme is not practically very good ?—That may be; I have only 
answered your questions, and my opinions are for the consideration of law makers. 

7993. Are the Xesibes more advanced than the Tembus ?—No. 

7994. Do the regulations of the 15th of September, 1879, for Gmqualand East 
apply to them, or should not gaaceey degre apply either to Goalakaland, Tembuland, 
and Bomvanaland ?—I have y said that many of these regulations are not 
dood to the people. They do not understand them; they obey them but regard 
them as an oe a ee a : S - 

7995. I suppose you will agree with me that it wo avery great advantage, 
if it were posible, to have one system of laws for all the Transkeian dependencies P— 
Unquestionably. 

7996. Do you recognise the fact that, in following your suggestions, we should be 
sacrificing that advantage? Seeing that you have so many different elements and people 
in various stages of civilisation to deal with, and knowing that it is dangerous to enforce 
laws which are utterly new to the people in their heathen state, you should go on 
slowly educating the people and getting them up to a certain level, before promul- 
gating this general law in its entirety. 

7997. Could not one uniform system be sufficiently adapted to all the people so as 
to avoid any serious inconvenience P—They might have a system very slightly tinged 
with Colonial law mixed with a very strong tinge of Native law. 

7998. Taking the case of Colonial law, and bearing in mind the various classes 
affected by it, don’t you see that there are in the colony also a variety of 18 
affected by Colonial law ?—Yes, that is clear, but then you have this difference that the 
majority of people in the colony are civilized, and they are the ruling power, and you 
are bound to give way to that majority. Here the majority is the rankest heathen, and 
they are the people you have to contend with. 

7999, Supposing Kafir law should hecome the prominent feature for a system of 
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laws for the Transkeian territories, would not the case of such territories be analogous to 
that of the colony as far as it is affected by Colonial laws, or what you say is the ruling 
power there ?—Yes, you might put it in that way. 

8000. Should the Transkeian dependencies be governed entirely by Kafir law or 
Colonial law P—I should not let them be governed entirely by Kafir law, but would let 
Kafir law be a large element in the laws by which they are governed. What I mean 
is this. Jor instance, this Commission after considering these matters and reporting them 
will, fom the mass of evidence, select certain portions of Kafir law, and from the 
knowledge acquired as well as the evidence on natives laws and customs will select from 
the Colonial law what is suitable to be introduced into a code with a view of leading 
people to see that they are under British jurisdiction; and whatever the result might be 
the laws made can be amended and assimilated so as to meet their requirements, and 
gredually Colonial law be introduced as the people become more capable of under- 
standing it. 

8001. But if we were to take certain distinct parts of the Colonial law and apply 
them to these territories, might we not bring about some of the evils you speak of P— 
cannot see it. ; 

8002. Would you apply to these territories trial by jury as it prevails in the Colony ? 
—I think trial by jury can take place in these dependencies if the jury are selected from 
the best class, which would be the headmen. 

8003. Would you wish to see trial by jury, with certain limitations, established 
generally over the transkeian territories P—I think so, for this reason that the people 
would feel to a certain extent that the headmen had a voice in the trial and 
judgment passed upon criminals. 

8004. How would you select these, and what qualifications would you desire that 
the juror should have P—I would in the first place let the magistrate be assisted by five 
h en whose functions should be to find a verdict. 


8005. In respect to penalties and eee for crimes, what would be the system 


you would adopt r—Every offence would be governed by the rule which obtains in the 
colony, but 1 think the rule of fining seems better adapted to the majority of natives 
than the Colonial system of sentence to imprisonment with hard labour. I would give the 
a to a fine for the present, although in time that might be altered and 


m : 
8006. Would you give the chief any sort of judicial functions?—No, I would 
not. : | 

8007. From what you have said it appears as if you would rather let the Colonial 
law have the preponderating influence in this system P—No, what I have said of trial 
by jury is very similar to the native system of trial by a chief and his councillors. 

- 8008. Do you know the circumstances under which the Tembus were taken over?— 
o not. 

8009. From what you know of Fingoland, do you think we should be warranted 
in applying Colonial law in its entirety P—No. 

8010. Supposing under the conditions upon which Tembuland was taken over it 
was found that something very like pure and unmixed Kafir law should be made for 
Tembuland, would it be inconvenient to let the other territories be governed by the 
same system ?—I would rather that that should obtain than introduce too strong a 
proportion of Colonial law or pure Colonial law. 

8011. Assuming that Native law is adopted as the law of these territories, would 
you apply it to Europeans P—I should apply it not between European and European ; 
but in cases where a European was the prosecutor or the plaintiff, I should give the 
native the benefit of his own law, and where the European was the defendant in a case, 
or the accused, I should give him likewise the benefit of Colonial law. 

8012. Then that of necessity renders the application of two distinct systems of laws 
to these territories P—To a certain extent. 

8013. Would you have in each district two magistrates, one to administer Colonial 
law to Europeans and the other to administer native law in respect to natives P—No. 

8014. Then you would let the magistrate administer both systems P—Yes, he must 
make himself acquainted with both systems. 

8015. Where would you draw the line? What law would you apply to a Hottentot ? 
—Native law. 3 
. _ 8016. I saw the other day the grandson cf a Dutchman, who, I was given to 
understand had assumed all the manners and habits of a Kafir, what law would you 
bring that man under P—Native law. 

8017. But would not that be making a great distinction, seeing that he is of 
European origin P—I know the man, he was born and has hved here all his life. 
European law would be as strange to him as to the rankest Kafir. 
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8018. But suppose the Hottentot referred to, had been brought up in the colony, 
and was accustomed to QOolonial law, why should he be brought under the operation 
of Kafir law ?——Because he is so small a minority that he would be obliged to give way 
to the law affecting the majority. 

8019. Let me put this case to you: suppose a native and a European were jointly 
concerned in one crime, how would you deal with those two persons ?—I should apply 
native law to the native and Colonial law to the European. That is to say, supposing 
it was a case of theft in which they were concerned, according to native law the 
native would be sentenced to pay a fine, but according to Colonial law the European would 
be sentenced to one or more year’s hard labour. I would take that course, and one trial 
wonld serve. | 

8020. Would not that be hard upon the European P—No, for he has been brought 
up under the pale of European law, and knows that he can be punished in that way. 

8021. You know that in that case you would be applying a harsher penalty to the 
European than to the native P—No, I cannot say that. Natives understand when they 
have committed a crime that they are liable to punishment, and a European knows equally 
well that if he commits a crime, whether here or in the colony, that he incurs a 

enalty, and the mere fact of his being in native territory should not exculpate him 
tsi the consequences which he would have incurred in the colony. 

8022. Where an individual native has not sufficient means to pay a fine his 


friends pay the fine for him ?—Yes. 


8023. Then if a man’s friends pay the fine, what does he suffer, surely nothing 
in person and nothing in pocket P—You are putting an extreme case. 

8024. In regard to framing a code, de you think that a written code is indispensi- 
ble ?—Yes, for this reason that I might administer the law in one way and a neigh- 
bouring magistrate might do soin another. And the native would be unable to know 
what really was the Government law. 

8025. Would it not cause some inconvenience to apply a code in this district where 
the chiefs are allowed to exercise judicial functions P— robably it would. 

8026. Do you think that, in their exercise of judicial functions, they would keep 
within the four corners of such a code P—It would be rather a doubtful matter. 

8027. Sir J. D. Barry.| Do you think registration would serve any good purpose ? 
—I do not think it will serve any good purpose; I cannot see the object of it. 

8028. From the number of huts in your district can you say how many polyga- 
mists there are?—One might if they set about it; polygamists are decidedly in the 
majority. — 

8029. Does polygamy and ukulobola prevail P—Yes. 

8030. Would you advise us to touch it in any way P—I think it would be a very 
dangerous matter. 

8031. Does ukulobola lead to any evils —From a civilized point of view it may, 
but from the native point of view it may have good qualities. 

8032. Do the men treat their wives cruelly P—I think they work well with their: 
wives on the whole. In the harvest season the men in the fields assist in reaping and 
help the women generally. 

8033. Do you often hear divorce cases P—I have heard cases. 

8034. What do you think should be the ground of divorce among these natives ? 
—NSevere cruelty. | 

8035. Adultery P—No, it is only a venal offence. 

8038. Would you recognise marriage in the higher sense, as we do, or merely as a 
contract entered into between man and woman ?—I think the latter, for years to come. 

8037. Do you recognise ukulobola as a sale or as compensation for ie loss of the 
services of the woman, or as guarantee of good treatment by hes husband ?—TI look upon it 
more as a sale than anything else. The man gives his daughter, whether she likes it 
or not, to the man who gives the most cattle for her, or who pays a certain number of 
cattle on the marriage and sometimes for years and years afterward he goes on paying. 
The woman very often goes from her husband to her father, who will not permit her to 
return to her husband unless the latter pays. 

8038. Did you ever hear of a case of a man selling his wife to another man, or 
prostituting his wife ?—No. | 

8039. Do you think the Natal system of registration of all wives, and the appoint- 
ment of a civil witness, could be carried out, and that it would be useful P—I think it 
would be useful if it could be carried out, but I do not think that it is practicable. 

8040. Would it not be a good thing to have a European superintendent on all 
locations P—I think it would be a good thing. . | 

8041. If you had them, vould they aid you im the collection of the hut tax P—They 
would, and also in a great many other respects. 
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8042. Do you think they would be capable of trying petty cases ?—I would not 
give them any judicial powers. 

8043. In civil native cases would you like to be aided with councillors ?—I think 
they would be very useful. 

8044. Is there any real difficulty in treating a criminal case as finable, which fine 
goes to the crown, at the same time treating it as a civil case; you declaring the amount of 
damages the man has suffered and pay the amount over to the plaintiff P—Under 
native law there would be no difficulty. 

8045. And in administering that law would you not be, to a large extent, carrying 
out the principles of colonial law ?—Yes. 

8046. Mr. Stanford.] Do you think it would be better to have a circuit court 
visiting the territories, or to have a recorder specially appointed P—I think a recorder 
should be appointed. 

8047. Did Umditchwa exercise any powers in trying cases ?—He was not supposed 
to do so, but he did. 

8048. And you could not prevont him?—We had no means of preventing him. It 
was kept quiet, but he did hold a court and try cases. 

8049. Don’t you think it would have been better that he should have had power 
to try cases, and that that power should, in some way, have been recognised P—Probably 
when he was first taken over it would have been better to have made some agreement, 
than to make the one which was afterwards made, that he had no authority except 
where the litigants agreed to refer their cases to him. 

8050. In recommending that chiefs should not have judicial powers, have you had 
any regard to the chiefs of large tribes ?—I did not mcan to imply that faith should 
be broken with those who have come under Government upon certain conditions. 

8051. Don’t you think this power of chiefs, being already in existence, that it 
would be best to turn it to good account, instead of trying to do away with it?— Where 
the chiefs have been taken over on certain conditions, I think you are bound to 
recognize those conditions; but, at the same time, I do not think it is desirable that the 
chiefs should have such power if it can be avoided. 

8052. Would you recommend the constitution of these territories into provinces, 
bearing the same relation to the colony as the colony does to England ?—It would 
be desirable if the native dependencies were under a sort of Lieutenant-Governor, 
and beyond the range of party influence. 

8053. Is itin your opinion a good thing, either for us or the natives, that the 
question of native policy should be made one of politics P—No. 

8054. Were the expenses of atrial in the magistrate’s court in Griqualand East 
greater in native cases than they would have been had their cases been tried at their 
chief’s kraal ?—I anf not prepared to say. 

8055. Is it your opinion that the costs in native cases should be made as light as 
possible?— Yes; and as few technicalities as possible should be introduced in trying those 
cages. 

8056. Did you cross-examine prisoners P—Yes. 

- 8057. Is it desirable that they should be examined ?—I think it is desirable that 
they should be examined, because, in the first statement a man makes, you get little or 
nothing out of it, and as a rule he has no witnesses, and it leaves you in a diffculty. 
But if I let him make his statements and cross-examine him, I may get at the truth. 

8058. Do not native prisoners consider themselves unfairly treated if they are not 
allowed to give evidence in their own favour P—Yes, natives generally do so. 

8059. Mr. Ayliff.] Would you, in any way, interfere with the custom of ukulobola 
as it now exists among the natives?—I think, at the present time, it would be too 
dangerous to interfere with. . 

8060. You have told us that there is one custom connected with ukulobola by 
which a husband is constantly open to fresh claims for cattle; would you leave that cus- 
tom untouched ?—No, I think that might be touched, because a man might have paid 
ten head of cattle as dowry, and after being married perhaps twenty years may have had 
another ten head taken from him in that way. 

8061. Why then should you fear any danger in regard to that custom and not in 
other respects ?—Because if you interfere with the principle of the matter where the 
cattle is first paid you strike at the root, whereas this custom of detaining the woman 
at the father’s kraal is merely to satisfy his greed, which is made an excuse for keeping 
the wife from her husband. 

8062. Suppose a case of a wife going to her father, who demands more cattle, 
and a complaint was made to you that the father detained the man’s wife; under such 
circumstances would you order her to return to her husband ?—If I ascertained that a 
fair dowry had been paid already for the woman, I would order her to return. 
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8063. Do you think such an order made by a magistrate should be capable of being 
enforced by a policeman going to the father and fetching her away, and taking her to 
her husband ?—Yer, I take it that the case would come before a magistrate, when the 
man would ask that the return of the woman be compelled, and that if the magistrate 
made an order he would enforce it. 

8064. I suppose you consider it would be dangerous to interfere with polygamy ? 
—I do. 

8065. Would you recommend that the magistrates should deal with all disputes 
arising out of those customs connectcd with polygamy. For instance, if the wife of a 
polygamist left her home, and the husband made a complaint, would you order her to 
return ?—TI should say so. I cannot see why you should make a distinction between 
the third and fourth wife, if they were married according to native custom. 

8066. IIave you considered the subject of native inheritance P—I do not thoroughly 
understand the native law of inheritance. 

8067. Sir J. D. Barry.| Is there much land in your district unoccupied P—About 
half the land is unoccupied at the present time, on account of the rebellion ; but I believe 
most of the people will generally return. 

8068. What sort of tenure do those who now occupy the land hold ?—I know of no 
particular form of tenure. The people have had certain places indicated to them where 
they could build their kraals, but there are no boundaries. 

8069. Have there been any large sections pointed out P—No. 

£070. Do they naturally congregate in large sections P—They naturally do so. 

8071. What do you think would be the most judicious way to occupy the land, in 
conmon or by individual tenure ?—I think that of dividing the districts into locations, 
and having those districts defined, and have the people-located there under headmen, 
would be the first step towards getting the people into shape. 

8072. Do you think that could be done without difficulty ?—I do. 

8073. Do you think it would be well to have some of these locations vested in 
trustees, so as to secure them tothe nativesin perpetuity ?—I take it that these locations 
would merely be sub-loeations of districts, that the occupiers of any particular location 
should remain there as long as they behaved themselves, and their children after them. 

8074. It would depend then upon their good behaviour, and the conditions under 
which they came under Government ?—Yes. 

8075. But where there are occupants already, would you confirm each occupant’s 
title, and say that if he desired to secure it, he could have it secured by individual 
title ?—I think the principle is a good one, but I rather doubt whether the natives in 
this part of the country would fall in with that view of it. They are fond of roaming 
about. The Fingoes, who are generally more intelligent, would be glad to do so. 

8076. Do you think that an offer should be held out to them that they can acquire 
hol-lings ?—-I see no objection to it. 

8077. Hlow much land do you think there 1s in the ’T'solo district which would be 
taken up in that way ?—Probably a third of the district. 

S078, And the remaining two-thirds, would you have that divided into sections ? 
—If the district 1s to remain a native location I would. 

8079, Are you opposed to having it remain a native location ?—I think if we are 
going to hold this country, centres of Kuropeans should be formed, and there could be 
no better time than the present, either by locating emigrants or by giving farms to 
respectable colonial farmers. 7 

8080. How many farms could you make in the Qumbu district, for instance ?—I 
think about a hundred or one hundred and fifty farms could be laid out. 

8081. Would they form any real barrier for defence ?—I think a village would 
spring up, which would be a nucleus for them to form upon. 

8082. Would there still be sufficient land to provide locations for the natives at 
present in occupation P— Yes. 

8083. Do you think it would be any mjustice to the natives ?—No. I think they 
have forfeited the land by going into rebellion. I should not suggest such a thing 
where the natives are already in occupation. But the vacant land is ours by night of 
conquest. 

8084. Whatever is done, you do not think much more can be advanced for the 
natives living in their present communal state P—I think it is sufficient for the present 
except in regard to the Fingoes, who would without take to individual tenure. 

8085. Mr. Stanford.) Do you think that native farmers, choosing the best 
men that can be got in the country to hold small farms, would be a better source of 
strength to us than a few Europeans ?—I would not be prepared to admit that, although 
I see no reason why respectable native farmers might not hold farms and be located as 
well as Europeans. 
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8086. Would you recommend, therefore, that native farmers should bo intermixed 
with European farmers ?—If they were men of character and standing I should say so 
by all means. 

8087. Don’t you think natives accustomed to the country would be better able to 
protect themselves in case of troubles arising, than men who knew nothing of Kafirs 
and their ways?—The Europeans would naturally look to each other for support, and 
in my opinion would be more reliable than natives, however respectable they might be. 
For instance, when this rebellion broke out, if there had been no Europeans in Umtata 
to rally upon, the chances are that Umtata and the European farmers about it would 
have been stamped out. But this place operated as a check on the rebellion, The 
natives did not like facing the Kuropeans, and did not go the lengths they would have 
done had they only had to fight agamst men of their own colour. 

8088. Have the rebellious who took part in the war against the colony returned in 
any number to your district ?—I have registered between eleven and twelve hundred 
adult men. I think that they are still.coming in, but judging from the census of 1878, 
there are yet six or seven hundred men who have not returned. 

8089. Have those men who have returned been located ?—They have been 
temporally, but they have not yet been permanently located. 

8090. What do you propose in regard to them ?—I would suggest that they be 
put on locations. 

8091. Mr. Ayliff.] Do you think any form of local government could be applied ? 
—It would have to be in a very modified form, and I think the locations should be 
governed by regulations framed by headmen and approved by the magistrate. I 
think the first step towards locating the natives would be to divide them into wards, 
with inspectors under the magistrate, and certain local regulations should be framed for 
the Government of these wards. The headmen would have to see that such regulations 
were properly enforced. 
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8092. Sir J. D. Barry.| I believe you are a resident here, Mr. Crouch P—Yes; I 
was born in Bathurst in 1821, and have, off and on, for thirty-two years, lived in Kafir- 
land, and I have a knowledge of the laws and customs of the Gcalekas, the Fingoes and 
the Tembus. ; 

8093. Is there any substantial difference between them ?—On the whole, no; but 
in small matters there is. I used to take a great interest in their trials of cases, and 
have often attended and watched lengthy trials through, from beginning to end. 

8094. Did all of the native tribes with which you are acquainted recognise blood 
cases P—Yes, every tribe. 

8095. What is the principle of blood money ?—If a man murders or injures 
another, the cattle paid goes wholly to the chief. 

8096. Is the man who is injured entitled to any money himself ?—I have never 
known it to be the case. 

8097. Elow about a chief, where he, or any of his family are injured ?—In such a 
case he does not draw the blood money or fine. J remember that one or two of Kreli’s 
children died. Of course the witch doctor was sent for, and he smelt out a very rich man. 
Kreli’s messengers were on the road to catch this man, who, however, ran off to the 
British Resident and claimed protection. The British Resident said, “I have no per- 
mission to interfere in this matter, nor power to protect you.” But he persuad-d him 
to go to Umlitijeni, who had just then risen up as a very great witch doctor. The man 
took two head of cattle and went to Umlanjeni and told him of the charge. Umlanjeni 
turned round and said to him, “ You stay here, [ll settle that for you” ; and he then 
sent off a man to Kreli with a message to say, “The man you have smelt out is the 
wrong man—the real witch is close beside you, and is Bomela; he is the man who 
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killed your children!’ Then the messengers of Kreli turned round on Bomela, who 
was at once killed and his cattle taken. But not one single head went to the chief, on 
the principle that no man can eat his own blood. 

8098. Who got the cattle >—They were divided amongst the councillors and the 


_ people. 


8099. Do you know of any case of murder which was tried ?—Yes. Once there 
were two young men, the one a horse-herd, and the other a cattle-herd, and they both 
fell in love with the same girl. They had not long been circumcised, and great jealousy 
existed between them. The cattle-herd went out one morning with his cattle, and soon 
afterwards the horse-herd who, by the way, was the favoured lover, went out also, but he 
was seen to take an assegai under his blanket. When the time came for the cattle to 
come in, there was no herd to be seen, he was missing, and his body was found the next 
morning with an assegai wound, showing that an assegai had passed through his breast 
and out at his back. The case was proved, principally on the testimony of a little girl 
who had seen the murderer take out the assegai. At last the accused admitted his 
guilt, and stated “TI did kill this man,” and he was accordingly fined ten head of cattle, 
which went to the chie*. 

8100. Do you know of any case of assault which the chief dealt with as a blood 
case P—Yes, I know of a case where a man had two of his teeth knocked out, and the 
case was brought to the notice of the chief, and the man had to pay two head of cattle, 
but the injured man got nothing. 

8101. Can you form any opinion as to how it is that the chief in such cases gets 
everything and the injured man nothing ?—The man is the chief’s property, and it is 
the duty of the chief to see that every man is taken care of, and whoever injures a chicf’s 
man is answerable to the chief. ‘T know of a case where Kreli’s own son, Umcotola, 
threw a stick at a Kafir and it happened to stick into the oalf of his leg. Kreli made 
his son pay two head of cattle which went to the chief. 

8102. How are cases of theft dealt with by Kreli P—After the case is tried perhaps 
the man is ordered to pay. If it is a very small case, it could be tried by the petty chief, 
with right of appeal to the great chief. 

8103. Take the case of one sheep being stolen from a man, where the accused was 
found guy. What is the usual penalty P—That he has to pay about four or five 
times the value, which is not always paid in sheep. 

8104. Supposing a penalty of five sheep and an iron pot was imposed, how much 
would go to the chief ?—If the penalty was all paid in stock, the chief would take the 
greater share, I know that. 

8105. If the penalty was paid in sheep, how much would he get ?—He would take 
four or five. | 

8106. How much would be left to the owner after the chief had had his 
share, and the wmsi/a and the witnesses have been paid ?—He just gets the value of his 
own back again. 

8107. if the owner of a stolen article gets back the value of the thing stolen, and 
the trouble which he has been at is taken into consideration, what punishment is there ? 
—He would always get back something more than he lost. 


8108. I suppose that a theft from a chicf is severely dealt with?—Yes. I know 
of a case in which a pot and a blanket were stolen from a chief. It wastried, and it cost 
him somewhere about ten or twolve pounds,—about three or four times as much as if 
the theft had been from a private person. In that case the great chief got a portion of 
the fine, but the remainder went to the petty chief. : 

8109. Do you know of a case in which anything was stolen from the great chief 
himself ?—No, I have never known of such a case. 


8110. Where a theft is committed and time passes away, can the man be punished? 
—If fifty years have passed he could be punished. I know of acase in Butterworth 
where a young lad had a case brought before the chief, in which a theft had been com- 
mitted before the boy was born. This theft was a pipe stolen from his father. The 
case was tried at Butterworth befere Krcli, end given against the man who stole the 
pipe, and he had to pay three head of cattle. 

SLIP. What did the chief get ?—The chief took an ox, another beast went to the 
wnsila, and the boy got tue vier. 


8112. Can you state who the officers were in Kreli’s time who dealt with cases from 
beginning to end ?—The chief and the councillors, but cases can be settled und every- 
thing gone into without the presence of the clucf, with the exception of the judgment. 
The councillors are hereditary councillors, the remainder are made from time to time by 
the chief. There is a councillor who acts as a sort of public proseeutor, he lives with the 
chief, and changes from time to time with another, 
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8113. Does the chief appoint anyone to assist the prosecution in any way P—Yes, 
he will order a councillor to listen to the case, as the chief may sometimes leave, and the 
case, in the meantime, can be proceeded with. 

8114. Tell us how a man who has lost property wishes to bring a charge He 
commences when about half-a-mile off to sing out Ndimangele, which I take to mean, 
“T have come to complain.” ‘his he docs until he comes in front of the kraal. Any 
man at the chief’s place, or even a boy can turn out and say “ What have you come to 
complain about,” and he has to state the charge, which is often repeated three or four 
times a day. ‘Ho sits there some time, and relates his case frequently. After that a 
councillor would come out and ask what he has come about, when he would again repeat 
his complaint to the councillors, who would then a “ Have you got your witnesses ? ”? 
The complainant would then say either “ Yes,” or “No”; or say, “One of: the 
witnesses would not come, and I want you to send for him.” " Then the wmsilu is sent 
to fetch the defendant if he is not present, or to bring any witnesses that may be re 
quired. ‘Then in the presence of the councillors, who are to listen to the caso, the 
charge is stated. The complainant is immediately cross-examined by the councillors, 
or by the accused. Sometimes the case is postponed in order to obtain time to produce 
other witnesses, or information of some kind. I have known a case last twelve months. 
After the accuser has made his statement, the accused generally makes his-reply, and 
tries to fit the case as best he can. Then the accuser s witnesses nro called, and these 
are followed by the witnesses for the accused. 

8115. During the course of a case is there anyone to assist the plaintiff or de- 
fendant, in the sense of an advocate?—When a man comes to make 4 complaint, he 

generally brings some friends with him to assist to conduct his case. 

8116. If ie does not bring a friend is there any person about the chief to render 
him assistance >—There is sometimes, and if councillors see a man who is’ likely to lose 
his case for the want of assistance, one of these councillors will talk the ease for him, 
and help him right through the case. 

8117. Is the defendant also entitled to bring somebody to help him °—Yes. - Tf it 
is & Very serious case, some friends will always be brought to assist. 

8118. Are there men known among the natives as such assistants to suitors 2 ¥en, 
and they are always looked upon as men suitable to talk cases and skilfully ' oross- 
examine witnesses. After the evidence is closed, if the chief is not present it is laid 
before him, and if the chief is not satisfied he can ‘have the case again talked over. If, 
however, he is satisfied, he retires to a hut privately and gives his decision through’ one 
of the councillors at the door of the hut, the word being merely passed‘on. No great 
chief ever passes sentence in public. The accused is then and there, whether: satisfied 
or not, bound to thank the chief for his decision. 

8119. If the accused does not at once pay the fine, what is done °—-The umeaita 
goes with him and remains until the fine is paid. If the messenger is unsuccessful, and 
cannot get anything he goes back to the chief and the penalty is perhaps doubled. —- 

8150. We have heard that in certain cases where the fine is not paid. theré “is an 
ae put in the kraal ?—Yes, that is what is called the Tiger Tail. It is given by 
the chief to the wmsila, who puts it in front of the kraal, and the Deore & ‘are boundl att 
morning to bring that ‘tail to the chief, 

8121. If the “ Tiger Tail” is put there, ant he does not obey the summons, what i is 
— consequence Hane is eaten up. ‘They are bound to bring ‘the tail to tho gree 
lace. 

8122. If iis man himself got paid for an injury, and the penalty Smposed went 
partly to the plaintiff, would the natives like such a law ?—I think they would. 

8123. Do you think their mode of trial enables them to get at the ‘bottom. of -a 
charge P—I think so. 

~ 8124. Do you think that the penalties are too harsh ?—I think shail eontaneed by 
the chief that the decision falls hard upon the accused. But they are ruled with a rod 
of iron, and the system is an effective one for getting at the truth. It is impossible 
for a Kafir to come before a lot of councillors and escape, if the charge is unfounded. * 

8125. During the course of a trial is there any formal address by the accuser or 
his friend to the chief ?—No, but from time to time he addresses the chief on certaih 
points. 

8126. Does the accused at any time make a formal ‘defence, and say all he can in 
his own favour ’—There is no partiular time when he does this, but frxiquently during 
the case he makes statements in his own favour to the councillors. 

8127. Is there a geet repouition of evidence chiving the ease ? -—Bometimes there ts 
great arguing, at others it goos off quictiy. 

8128, Does not this opportunity of giving so many the right to speak cause great 


confusion P—No, the chief will oce: sionally interpose if he thinks people are leaving the 
point, 
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8129. Was the spoor law known to the natives with whom you had an 
soquaintance and a knowledge of their laws ?—Yes, it has been known from time 
immemorial. 

8130. What is the spoor law ?—If a beast is taken out of my kraal, and the spoor 
is traced into some other man’s kraal, he is either bound to make the lost property good, 
or trace the spoor further on. 

8131. Suppose a kraal is made liable, how do they apportion the payment ?—The 
headman usually apportions it. 

8132. Can a magistrate act fairly in giving sentence in a spoor case without fear of 
doing injustioe to some person in the kraal ’—He can if the case is fairly proved. 

8133. Do you think it isa fair law ?—I think it is a severe law, but it keeps 
people from stealing: 

8134, But do not the innocent sometimes suffer with the guilty ?—Yes, because if 
my brother steals, I have to pay for him. 

8135. Do you think it ought to be extended to Europeans ?—I do not think so. 

8136. If a European had a small farm here, don’t you think the spoor law should 
be made applicable to him ?—No, because it would put a European in such a position 
that he would be liable to a charge of theft every day. 

8187. Do you think that if the spoor law was made applicable to Europeans it 
could be enforced with justice in these territories ?—I do not think so. When carned 
out by the natives themselves it is a very good law, but I do not think that it should be 
applied to Europeans. 

8138. Mr. Stanford.] In Kafir law cases, are witnesses paid or not ?—No, but 
occasionally they get something, particularly the witnesses on the side of those who 
gain the day. But they are not supposed to be paid anything. 

8139. Were the trials before Kreli which you attended fairly dealt with P—I 
always thought so. 

8140. “What is the name which these people apply to a law agent appearing before 
& magistrate ?—An Iquweta. 

8141. Did you ever hear them apply this name to their councillors or friends who 
assisted them a the chief ?—No, excepting in one instance, and that was to cause a 
laugh against the councillor. 

8142. What in your opinion would be effected by doing away with the spoor lew 
among natives ?—I think it would have a very bad effect altogether; if you do away 
with if you would prevent any chances of a man finding his property which had been 
stolen. Aoocording to Kafir law you are bound to account for all cattle or traces of 
cattle found on your land. 

8143. Ifthe spoor law were done away with, do you think that thefts of stock 
would materially increase or not?—I do not think they would increase, but if it was 
re hoes with a great many people would escape punishment, whereas they are now 

etected. | 

8144. Have you observed any change in the condition of the people within the 
last thirty years ?—Yes. When I first came to the country some thirty years ago, they 
would not take money, they never thought of wearing clothes, nor buying a plough. 
Now you will see them purchasing ploughs and wearing clothes, in fact, Following in 
the footsteps of Europeans as fast as they can, particularly the Fingoes. 

8145. Are they very much attached to their own laws and customs ?—Yes, espe- 
oially the older portions of the tribes. 

8146. Was murder common amongst them in earlier days P—No, it was only in 
cases of witchcraft that I have known such instances, but I do not consider the Kafirs 
@ murderous nation. 

8147. Will you mention an instance of that kind P—I might mention the case of 
Bomela, who was killed*for causing the death of Kreli’s children. He was pegged 
down on the ground on the broad of his back, and hot stones placed on his a and 
when he got up the flesh fell from his legs, and after he had walked three or four 
hundred yards he had his brains knocked out. I also knew of another man who was 
charged with witchcraft, who had his arm buried in the ground up to the shoulder, and 
re Toate rammed down all round it, and the men standing beside him pulled out tufts 
0 air. 

8148. What was done to him ?—He was let off, because while under torture he 
admitted the crime, and told where he had-hidden the charm in a small stream, running 
into the Tsomo. He was to have been taken there, but on the road he bribed the men 
under whose charge he was with two cattle, and he slipped away into the colony. A 
third case was that of a man who charged his wife with having bewitched him. She 
was pegged down and sprinkled with water, and ants were thrown over her. She was 
rel from that and he came to me, and I took her to Graham’s Town. 
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8149. Up to what time were these atrocities continued in Gealeka tribe P—Until 
1850. Ihave not known of a case since, with the exception of a living child having 
been buried with its dead mother. 

8150. Why was that?—It was bewitched. ‘The mother hed the milk fever, 
and the day she died she got up and looking through at the clouds she said that they 
were going to have a thunderstorm, and the people put it down that she was bewitched 
and ns she died that afternoon the child whom they feared was also bewitched was 
buried with her. : 

8151. What put an end, in your opinion, to these atrocities P—I can only attribute 
it to the tribe being broken up by the cattle killing. 

8152. How were prisoners of war treated ?—I have never known of a prisoner of 
war being kept alive. 

8153. Is it still usual amongst the Gcalekas to consult a war doctor for the purpose 
of charming them ?—Yes, it was followed up even to the last war, 

8154. Was the Gcaleka army doctor consulted before the outbreak of 1877-78? 
— Yes, doctors were consulted. 

8155. How is it done?—The doctor makes his medicine beforehand. Then he 
makes cuts in every man’s forehead who wishes to escape harm, and the medicine 18 
rubbed in. 

8156. Have you known any human sacrifices made in the preparation of these 
medicines ?—Yes. In the war between Kreli and Gangelizwe, in 1874,a Basuto 
doctor and his companion from Tembuland were captured in the Gcaleka country, they 
were both killed and the heart and liver of the Basuto doctor were taken to Nxito, the 
Gcaleka war doctor, and were used by him in the preparation of his medicines. 

8157. According to their own native customs would the relatives of a man detected 
of a crime have to pay for such a crime, supposing they had not derived any benefit, 
the man himself having no funds?—They would have to pay. His father, or his 
brother, or his near relation would have to make good the theft. 

8158. Supposing a son buys a pipe from another Kafir and does not pay for it, 18 
the father bound to pay for it, even if the pipe has been thrown away ?—Yes, he is 
bound to pay. 

8159. With regard to the spoor law, would you rather see it done away with than 
applied to Europeans ?—I would not do away with it, but nothing would go further to 
bring about an open breach with Europeans than making the spoor law applicable to 
them. 

8160. Mr. Ayhf You appear to think, Mr. Crouch, that Kafir laws are par- 
ticularly clear and well-defined ?—There are many so. 

8161. From your observation, do you think they afford good protection to life and 
property ?—I do. Their laws are so severe that in six or seven years I have not heard 
of but one case of murder. They do not steal among themselves, and it is only lately 
that they do so at all. 

8162. Supposing a proclamation were to be made in the colony that all native 
laws and customs were to be abolished and colonial law was to prevail in their stead, 
what would be the effect, a good or bad one, politically speaking ?—I do not think that 
it would work. I think that it would be bad. 

8163. Why do you think that it would be bad ?—Because our law is so much 
more lenient than theirs, and our gates are more open to facilitate stealing than theirs, 
and it would assist them more, their own law being so severe. 

8164. Do you think a written code could be framed if sufficient attention was 
given to the subject, so as to show clearly what Kafir laws are ?—I think it could. 

8165. Would you recommend that such a code be prepared P—I would. 

8166. Is there much in their law which we could use in such a code, say for 
instance, in the case of inheritance ?—I think there is. 

8167. Do you think there is no difficulty in the way of their laws being 
administered by the magistrates we appoint for that purpose P—None in the least. 

8168. Have you observed that the magistrates generally gain a fair knowledge of 
their laws, so as to administer them successfully P—A great many magistrates I am 
quite certain do. 

8169. Generally speaking, do the natives appear to gain confidence in the adminis- 
tration of their laws by magistrates —I think they do. The only fault I hear of is 
that men are occasionally detained two or three days on account of not getting their 
eases settled. 

8170. Generally speaking when natives have complaints or lawsuits they are 
what we may term rather long-winded about it ?—They are. I have known cases go on 
for two, three, and four months, before being settled. 


8171. Then although very trying it is necessary that magistrates should have a 
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Maki, Sigidi, Ngewe- great deal of patience ?—Yes, and I think they have a great deal to put up with these 
leshie, Sipiki, Tety- people. 
ea nee 8172. Have you considered that the chiefs in some dependencies should have a 
Smith Umhala), No- certain amount of judicial power ?—Yes. 
earl a sae 8173. Suppose we have a wnitten code of laws, would it not be difficult to keep the 
Pouca: ; chiefs strictly within such a code ?P—I think it would at first, as the chiefs even now 
— think that in dealing with cases they should gct something out of them. 
Nov. 2, 1881. 8174. Do you think that the chiefs generally decide the cases which come before 
them fairly well ?—Yes. 

8175. Supposing a rule were to be made providing for the administration of Kafir 
laws in these dependencies, how do you consider an Englishman living in the depen- 
dencies should stand affected by those laws?—Provided they were administered by 
magistrates I think that such men should be subjected to such laws as well as the 
natives. 

- 8176. Supposing you were living in the dependencies would you consider it hard 
to be subjected to Kafir law ?—With the exception of the spoor law I should not. 

8177. We have been told that we should have two systems of law, one for 
Europeans and the other for natives, what do you think of that ?—Considering the 
small number of Europeans I do not think there could be any harm in putting them 
under the same law as the natives. 

8178. If Europeans were placed under Kafir law in these territories, would you 
subject them when any charge was brought against them, to examination and cross- 
examination P—If the Europeans and the natives are both under the same law, I think 
T should allow the cross-examination. 

8179. What is your opinion in regard to the Pass law ?—My opinion is that it is 
a.good law. 

8180. In regard to the sale of brandy to the natives what is your opinion P—I 
think that the wine and spirit law is a good one, but the natives find fault with it. I 
heard a native say to Captain Blyth “phat if the natives were under the same law as 
the white people, they should be permitted the same privileges.’ 


Maki, Sigidi, Nyciceleshic, Sipiki, Tetyana, Tauti, Petshana, Noma (brother of Smith 
Umhala), Nomatye, Ndesi Umhala, John Moses, Smith Poswa, and about sixty headmen 
and natives of the Idutywa Reserve, in attendance. 


The object of the Commission having been stated to those present, the President 
proceeded to examine them :— : 

8181. Is ukulobola in the opinion of the headmen and others present a good 
thing ?—Maki and all the others say: We think it a good thing. 

8182. For what are the cattle given ?—Maki says: The cattle are given for the 
purchase of the girl. | 

John Moses says: The transaction is not.a purchase; it is a custom we practice 
according to the manners of our forefathers. 

Maki corrects his former statement; he agrees with the meaning of John Moses, 
ukulobola is not a sale or purchase of the girl but a custom. 

8183. Do you wish the Government to recognise this custom of ukulobola ?— 
Y 


es. 

8184. You all agree to that P—We do. 

8185. Do you practise polygamy P—Yes, we all practise polygamy. 

8186. Why ?—Nomatye says: The custom of having more wives than one is very 
old amongst us. We marry women for our left hand and for our right hand houses, in 
order that we may have many children and increase and multiply. Jf a man marnes a 
woman, she may be barren, then he can take another wife that he may have children. 

8187. Why do you wish to have many children P—We like to have many sons, so 
that our names, and the name of our families shall not die away but live, and we like to 
have many daughters to marry them and have cattle. 

Smith Poswa wished to state that as a Christian and a headman, he objected both 
to ukulobola and polygamy, and he did so not only for himself but also for all 
Christians who objected to these customs. 

8188. Do you practise circumcision and the intonjani P—Maki, on behalf of the 
rest of the heathen headmen and natives present, said: These customs of circumcision 
and intonjane are very ancient amongst us, and hitherto we have always practised 
them. e wish to say that we are being killed in reference to these old customs, as we 
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are being prevented from practising them. "We ask you what we have ever done to Maki, Sigidi, Ngeics- 

ee : : eshie, Sipiki, Tety- 
Government, that these customs of ours should be interfered with os they are at saa Tan Tetheas 
present. Noma (brother of 


8189. In what way have they been interfered with ?—The custom has been inter- Smisd Umhala), No- 
fered with in this way :—We have been ordered to keep the boys in the huts, and they 74 potas ee 
have not been allowed to dance at the kraals as formerly. With reference to intonjane, Posica. j 
we are ordered that when a girl passes through the rite, she shall be kept in the hut — 
with her mother, and that no dancing and feasting should take place. We should like to Nove op tGel: 
know why the dancing of the boys, and also the feasting at the intonjane, are prevented. 
Amongst us it is a right thing to follow the customs of our forefathers in this respect. 
When a girl arrives at the age of puberty she must be danced for. The dance is to 
prevent evil in after days, just as ation a woman is married, dancing at her kraal takes 
place lest evil should arrive. 

Tanti stated: What has just been said is in the hearts of everyone here. We 
thought when we came under Government that we should be happy and contented, and 
leave off the gross evils of heathenism. It isnot our custom that the boys should remain 
apart when circumcised, or stay in the huts, also that the girl should remain in the 
kraal at the intonjane. We came here with Major Gawler. We were happy. We 
had our dances, and he himself has frequently visited our dances and also ourselves. 
They talk about prisons, but the whole of the people here are in prison. In other parts 
of the country, people who wish to dance do so as much as they please, but here we are 
placed under the law. | 

Smith Poswa, on behalf of the Christian natives stated : These are customs to which 
we object. All these customs and dances are to us abominable. We, being the 
children of Government, must abide by the laws of Government. The Government 
does not have the abakweta dances or the intonjane dances. Let us submit ourselves 
to the order of the Government and to God’s word. Let us have more schools. What 
we want is more light to lead us out of the darkness we are now in. 

Tanti wished to say, that they, the heathens, were quite willing that the Christians 
who do not care for these practices should abandon them, but that the rules followed by 
the Christian should not be applied to others who did not want them. 

The proportions of Christians and heathens present being taken, it was found that 
nine Christians were in the room, and about forty heathen. 

Smith Poswa stated that another objection to these practices was the annoyance of 
being kept awake at night by the dancing going on near them. 

Tanti pointed out that schools came among us in Palo’s time; they could then 
put up with these practices and if so why not now. 
onas (a native present) stated that these practices were only followed in certain 
places, and that they were not followed on the school stations. 

Ndesi Umhala said: Both men have spoken the truth. We came under 
Government practising these customs, and we came of our own accord. The people did 
not wish these practices put down or done away with. They are both right, use 
one man speaks of the custom where he lives, and the other of his own experience. He 
is a Christian and wishes us to be brought to his view of things, but we must proceed 
gradually. These customs are such as we most practise. We hope to be happy under 
the Government, It is very pleasant to goto church, but they must not be in too great 
a hurry to drive us there. 

Maki agreed with the last speaker, and said: It is our custom to follow these practices. 
We consider them pew of our creation and enjoyment of life. Often amongst our own 
people some go to the school and become converted. We cannot, however, leave a custom 
which is of very ancient origin. We have no objection that our children should go to 
school, and are glad if they paotie converted. 

Smith Powsa said: Atl nations scatter and gather together again. The Govern- 
ment teaches us good things. It teaches us nothing of darkness, and many of the people 
persist in following dark things, the very things over wbich we quarrel and fight. Let 
the light go forward. The Ga lives in light and does not know anything of 
these customs. If our nation is allowed to practise all these things, it will go down. 
Let it learn the Government question, which is good. 

Sigidi said: ‘This matter which is now being discussed is both for Christian and 
heathen. There are schools from the colony to the end of its dependencies, and every- 
where people are being converted, both there and amongst us. We are disputing here 
amongst ourselves and saying things against each other. Now I do not see why there 
should be any dispute, because both things may be good. Some say let our children go 
to school and be converted; others who do not wish their children to go to school, can let 
them remain where they are. Why is the teaching to stop, and a sudden end be put to the 
wholething? It wassaid that he who appeared not to hear would in time listen. Even 

LLL 
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Maki, Sigidi, Ngewe- if the lion caught you on the way beyond, you died having the word of God. Why 
sioydag hea dal ee should we be selected as a people who are prevented from practising our customs, seeing 
Noma (brother of that others, both in and out of the colony, are allowed to continue them. God said, 
Smith Umhala), No- shout to a man if he is going into the mud and try to prevent it, but do not push 


matye, Ndesi Umhala, }\im into it. 
Aiea! me 8190. Is the spoor law practised among you ?—Yes. » 
— 6191. Are you satisfied with the working of the law as it stands?—Yes, we are 
Nov. 2, 1881. quite satisfied with it, because no man here would say he was on the side of a thief, and 
refuse to follow a spoor. What we find hard is that, when a spoor is lost, a man should 
have to pay for the stock of which he knew nothing. We think a man should pay 
when there is some evidence against him. But it often happens that people are 
punished for spoors, and afterwards it appears that the stolen stock for hioh they 
were responsible, is found at some other part of the country, and when he comes to the 
court and endeavours to recover the value of the cattle for which he had paid, he cunnot 
do so. 

8192. Why cannot he recover ?—Difficulties are placed in the way in reference to 
the refund to the man, who is probably told that the matter will have to be referred to 
the Guvernment, and there it ends. 

8193. Would you be satisfied that stock stolen from you, when traced into Tembu- 
land say, should remain uncompensated for, unless the thief happened to be found ?— 
Yes, we should be contented. Even among the Tembus, if, supposing the spoor were 
traced into Tembuland and lost in the veldt, there should be no payment, but if the 
spoor were traced to the kraais, then the people living there would be responsible. The 
spoor law isan inheritance from Hintza. If cattle were stolen from one tribe and 
traced into the country occupied by another tribe, that cattle had to be made good. I 
say that if you put a stop to the spoor law, we will steal all the cattle in the country. 
When Gubencuka and Kreli occupied their countries, the spoor law existed between 
them, and each was held responsible for the cattle traced into them. The spoor law is 
a pood one. It has always happened that a man might have to pay when not guilty of 
the theft. When the spoor is traced to a certain community, that community is re- 
sponsible. The custom is a good one and should not be abrogated. 

Nquanga said: Some tribes steal and others do not, and the protection of those 
tribes who do not steal is the spoor law. No man of my tribe ever steals. The spoor 
law is the means by which cattle thefts are traced out. I am content that a spoor 
should be traced into my location, and although my people did not steal, if the spoor 
were traced to them I would at once trace out the thieves. In regard to what has been 
said about the school people, I will not go into the question because they might attack 
us, and it would be unpleasant. There are some statements made which are not true, 
and I should like to know how a man having five wives can stand up here and call him- 
self a Christian. That is not the only instance either, for there is present another man 
who calls himself a Christian, and he has three wives. 

Maki wished to say that he considered the spoor law good, because magistrates 
could always say where the fault was. If the country was to remain quiet the spoor 
law must be upheld. There is one thing, when a man has been held responsible, and 
the cattle is afterwards discovered, he should always be able to recover the value of the 
stock paid for. 

8194. What is your opinion in regard: to the abolition of the Pass laws >—We get 
passes when we travel without difficulty. We are satistied when we travel to have 
cit as they are a protection to us, and we should be unhappy if we did not get 
them. 

8195. Are youall of this opinion ?—Maki said: We live by passes; it is a Govern- 
ment custom, and we are quite satisfied with it. | 

James Pambla, on behalf of the Christians, said: We think it is a hard matter that 
Christians, and Christian native missionaries and teachers also, should be required to have 


asses. 

Petshana said: A pass_is a good thing for all peop!e, both Christian and heathen. 
Let the Christian natives have passes, and school natives also. They steal as much as 
any other people. A pass is written in order that the bearer may not steal. When a 
man gets away without a pass he does wrong. There is a little matter from my chief. 
What I wish to say is simply to complain about my money asa headman. We thank 
you for the passes, because it is a protection to a man. 

8196. Zenzibe Mohalie, in reply to a question as to whether canteens should be 
prohibited amongst them, said: We do not wish to have canteens amongst us <A 
cantven ruins a man, and that is my reason for not approving of them. Brandy destroys 
our manhvod. We say we are happy in this country because there are no canteens, 
and Goyerument was satisfied when we desired that there should be no canteens, 
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Magenuku said : If a canteen were to come amongst us, even if we were summoned Maki, Sigidi, pee: 
to the office, we would go to the canteen instead, and in that way we should lose the eagles iba aera a se 
operation of our laws and miss meeting our magistrates. The lawsin regard to the sale Noma (brother of 


of liquor in this district are good, because if a man wants to get liquor he cannot Smith Umhala), No- 
ati ma fa Po 
Sigidi said: I think there should not be a general sale of brandy, but a man by Powe. 


obtaining an order from a magistrate should be able to get a bottle of brandy. I see it = 

is a bad thing taken to excess, but at the same time taken moderately it is good. Of Nev. 2 1881. 
course as to a thing being bad, even tobacco is so if taken to excess. A man may even 

drink too much amas, and be ruined in that way if he wishes. I think then that 

brandy should be here but under control, so that when a man has done his work at the 

office he could go and get a liquor and be happy. 

Smith DPoswa said: Brandy is a fearfully bad thing. We would all become wild 
animals here if it was introduced. Now to-day, we present at this meeting a very 
respectable appearance indeed, and without having had brandy. If we had brandy 
here we should lose everything we possessed, goats, sheep, and everything else, and 
these many wives, of which we are so proud at present, would become scattered to the 
winds. I say do not let brandy come into the country. 

Umqueke said: I am a brandy drinker myself, but I know that what has been 
said is right. If brandy is introduced among us, we shall lose everything we have. It 
is better that we should go all the way to King William’s Town to get a drop, but not 
have it here. 

8197. Do you wish to say anything in regard to your occupation of land P— 

Smith Poswa ; I say, on behalf of the school people, that we should like to receive 
individual title to our lands. I also say this on behalf of some Iingocs who are not 
Christians, but who wish to obtain individual title to land. 

Cosani said: We don’t wish the country surveyed. We are satisfied with our 
present occupation of itin common. We are occupying the country under the chief 
Government, and we don’t wish it cut up into little bits. 

John Moses said : We are quite content living in the country as we are, and we 
don’t like individual tenure. 

Sigidi said: We are pleased and contented where the Government orginally 
placed us here. We Kafirs do not like individual tenure. If we had a headman, he 
would be of no use amongst us if we had individual tenure. 

Telgana said: If the country is cut into little bits we should die of starvation. We 
are headmen for Government, and what should we have to look after if the country were 
cut into little bits. Individual teuure is like a man with one wife; when his solitary 
wife dies, what is the good of him. | | 

Dante said: The men placed here by Government were Umhala, Mohalie, and 
Sigidi: These people who want individual title were men who came to ask for land 
to be giventhem. Mohalie and Sigidi did not kill cattle in 1857, but ‘came here with 
Gawler. Why should this country be surveyed? Is not its title known ? I say why 
should it be divided ? 

Jonas, a Fingo, said he did not wish to go into these disputes as to land ; we Fingoes 
ask the Government to give us individual titles. : 

8198. In regard to marriage, could a father force his daughter to marry against 
her will ?—Yes, a father need not consult his daughter’s wishes, and if she would not 
marry the man chosen she would be beaten; if, however, she still refused, then the 
tkhazt would be returned and the matter would be off. Among Fingoes there is no 
forcing of girls to marry. With us the girl decides the matter according to her 
choice. With us Fingoes, if a girl leaves the man the cattle goes back. If a husband 
ill-treats his wife, the ukulobola is returned. : 

Sigidi said: Our customs and those of the Fingoes tally as to marriage. A 
woman is sent to aman, and if she won’t go she is beaten. If she shows great obstinacy 
the marriage does not take place. | . 

8199. Is it not a bad thing to beat a woman?—I think it is, and we ourselves tried 
to prevent this, and the law is now different and we like it. 

8200. With reference to the spoor law, how would you apply it to. mission 
stations, townships, and Europeans ?—Let magistracies and missions pay. 

8201. Do you wish liquor not to bo sold to Europeans P—We say, let Europeans 
drink. We do not want to interfere with them. 

8202. You have disputes about trespass and water and other petty matters. How 
would you propose to arrange regulations to settle them. Would you all like to have 
some voice in framing them?’—The magistrate tries all cases. We settle garden 
disputes. The headmen ¢cettle them. Little matters of dispute we settle among our- 
selves. aw 
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force, with the object of ascertaining what laws were best suited to the natives, and to 
a the opinions of the people as to their own old laws, as well as the existing 
aWs. 
8203. You like the magistrate, in all native cases, to be helped by some councillors 
or advisers P—Yes, we like that. 

8204. How should ukulobola be dealt with, where a man is deserted by his wife 
without sufficient reason. For instance, that her father may secure more ’Jobola she 
runs away from her husband ?—The ukulobola should be returned to the husband and 
the woman left with her father if she refused to return to her husband. 

8205. How, if the husband by his ill-treatment, justified her desertion ?—A man 
may beat his wife if she will not ie him. 

8206. But what if he is entirely in the wrong, and his conduct forces her to leave 
him ?—Then the cattle need not be returned to the husband, or only in part, where there 
are children. 
aig Sra Could, according to any Kafir law, a man kill, injure, sell, or prostitute his 

e P—No. 

8208. By taking ukulobola, was the recipient bound to assert the wife’s rights, and 

support her if necessary, in case she was left destitute or deserted P—Yes. 


Butterworth, Thursday, November 3rd. 1881. 


PRESENT : 
Sir J. D. Barry, President. 


J. Ayuiry, Esq. | W. E. Sraxrorp, Esq. 
EK. 8. Rotianyp, Esq. 


Thomas Reginald Merriman, Esq., Resident Magistrate, examined. 


8209. Sir J. D. Barry.| I believe that you are Resident Magistrate at Butter- 
worth P— Yes. 

8210. Have you held any official positions before P—I was magistrate at Idutywa, 
from February, 1878, to June, 1880. Previous to that I was clerk to Mr. Justice 
Connor, afterwards to Mr. Justice Dwyer; then Civil Commissioner’s clerk at Colesberg ; 
then clerk to the Recorder at the Diamond Fields; also master and registrar of the 
High Court; then clerk to the Legislative Council, Griqualand West, and at the same 
time I was attached to the Government Secretary’s staff there for extra correspondence, 
as well as acting resident magistrate. 

= 8211. Then you have some knowledge of the criminal and civil law of the colony ? 
—Yes. 

8212. Do you think that a criminal code in which all crimes are strictly defined, 
and illustrated by examples, is desirable for these dependencies P—Yes. 

8214. Does the Kafir law recognise a difference between crimes and civil remedies, 
so as to make it possible in recognising most of the crimes known to our law at the 
same time to recognise most of the crimes known to Kafir law ?—Yes. 

#15. Which of the laws known to our colonial law would you eliminate from this 
code ?—Bigamy in native marriages, and fraudulent insolvencies in European law. 

8216. Where natives follow European trades, should they be included ?—I do not 
think so at present. 

8217. at offences, known as such in the colony, would you deal with in this 
code >—With municipal offences and offences between masters and servants. 

8218. Would you treat breaches of contracts as civil or criminal cases —Civil. 

8219. Would you put into operation, for the benefit of Europeans, the Masters and 
Servants Act P—Yes, in its entirety; the penalty to be fine and imprisonment. 

8220. Is there anything further in connection with the Master and Servants Act 
in the colony that you could suggest ?—I think I would increase the penalty so far as 
to give the magistrate the power to inflict lashes. 
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8221. You have said that you would deal with contracts >—Yes. Thomas Reginald 
i ee would have no special law upon the subject ?—No, only the ordinary ee lade 

8223. Would you treat homicide as it is treated in the colony ?—I would leave it Nov. 3, 1881. 
as it isin the colony. A verdict should be followed by sentence of death, and I should 
leave it for the Government to say whether the extreme penalty should be carnied out. 

8224. Is death the penalty for murder among Kafirs P—Not necessarily. 

8225. In what cases is it the penalty ?—I believe there are certain charges amo 
the Kafirs when the penalty of death would be ordered, but they are very exceptional. 

A fine is generally imposed, and a rich native would probubly escape the extreme 
enalty. 

: 8396. Then a man would often get off in a murder case P—The case must be sub- 

mitted to Government, who will consider if there are any mitigating circumstances. 

8227. Do you think it is inconvenient or improper for a judge to put before a jury 
such considerations, and to try to distinguish between aggravated homicide, where an 
act has been premeditated, such as in poisoning cases, or ct ae the act may be the result 
of sudden passion P—I do not think that it would materially affect the issue. 

8228. But don’t you think it would rather fit into the native comprehension of the 
crime of homicide if the penalty of death were limited to poisoning only, say in witch- 
craft cases?—No, the sole idea of the native is to recompense the chief who has lost the 
services of the man, so that the penalty of fine always meets the case, and if the chief 
disposed of a man’s life he would lose this fine. | 

8229. Is poisoning a form of witchcraft P—Yes. 

8230. Is it not in cases of witchcraft alone that death is almost necessarily the con- 
sequence P— Yes. 

8231. Taking that view, does it not show that the native mind associates the 
penalty of death only in regard to cases of secret killing, and that being so, would not 
you, in legislating for the natives, try to accommodate your criminal law to meet such 
cases —No, I do not think so, because we must point out to them that such cases are a 
source of murder. 

8232. What would you make the penalty in cases of murder P— Death. 

8233. No other penalty ?—No. 

8234. Would you give the Government power to alter that to imprisonment with 
hard labour for life, or to a fine P—I should be loath to interfere with the prerogative 
of the Crown, and I think I should allow fining, but the Crown might commute the 
sentence to imprisonment for life, or for a certain term. | 

8235. In culpable homicide what would you make the punishment ?—As in the 
colony. 
a 8236. Would you also impose a fine ?—I would distinctly recognise the power of 
ning. 
8237 . Are all crimes against the person known to Kafir law; and in dealing with 
these does their law admit of a civil remedy ?—It is within the power of the chief to 
Be some portion of the fine to the injured person, but that person is not entitled to a 
civil remedy. 

8238. Would you in this code give the injured party a civil remedy, for instance ; 
if a man broke another’s leg, as well as impose the penalty which the law demands for 
the crime P—Yes, I think it ought to be in the power of the presiding Judge to do so. 

3239. In all cases which result in injury to the person, or to his property, would 
you, in this code, provide a civil remedy P—I would allow the judge to assess the 
damages independently of the sentence in respect to the crime itself 

8240. In cases of theft, in assessing the damages, would you allow the judge to 
take into consideration the value of the property stolen, and if so, whether it sho d be 
recorded upon the charge; and in assessing the compensation for injuries to the person, 
what principle would you follow ?—The colonial principles. 

8241. How would you treat theft cases in the code ?—As crimes in our sense of the 
word. 

8242. And how would you define theft, according to the English and the colonial 
law ?—Yes; as a felonious taking. 

8243. Would you allow of any compounding of these offences ?—No, because I 
think it would give rise to a great deal of extortion on the part of the native who was 
injured, and also give mse to innumerable complications, as well as open the door to a 
native who had stolen to bring evidence that he had commuted the theft. 

8244. In Tembuland there appears to be an understanding by which the chiefs 
have a right to settle petty cases, including theft between natives, and where the parties 
the accuser and the accused agree to settle the case they do so. Do you approve of that 
system P—No. 
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8245. How would you deal with such cases?—I should endeavour to get the 
people to forego the contract. I think it is a bad principle to allow the administration 
of eee to be in the hands of natives, with the slender chance of redress arising from 
appeal. : . 

8246. Do you know of the operation of that contract P—No, I do not know of it. 

8247. Mr. Southey’s memorandum, dated May 1878, states that the country 
between Kei and the Bashee was not annexed to this colony nor otherwise added 
to Her Majesty’s dominions, and the emigrant Fingoes and Tambookies were 
distinctly told that they would be left to govern themselves as best they could, 
and the Government placed a Resident with them to be a means of communication be- 
tween them and the Government, and to advise them whenever they wanted such 
assistance; but they were not to have or exercise judicial functions of any kind. Does 
not this also apply to the Transkeian territories P—It does not. Formerly headmen had 
power to try cases. Since the annexation, things have been on a more settled basis. 

8248. Do headmen now exercise any judicial powers in the Transkei P—No, they 
are punished if they are found doing so. 

8249. Would you recommend any departure from the present system in that 
respect ?—No, I would give them no power to deal with cases. 

8250. Do you know that there is, among natives, a principle known as collective 
responsibility P—I know that there is such a principle. 

8251. What is your opinion of that ?—I think it would be useful to retain it, and 
to leave it in the power of magistrates to find out when it was a case of collective 
responsibility. 

8252. if the corpus delicti could not be traced, how would you try such cases P—I 
would bring the headmen of the district before the court. 

8253. Would you make the district collectively responsible P—Yes. 

8254. In what cases would you make the district responsible ?— Where a distinct 
eee is traced from the neighbouring country into the colony, and fairly lost in the 

strict. 

8255. What do you mean by fairly lost P—I mean not lost on the waggon road, 
but : must be fairly traced into the district, and away from the usual track of other 
people. 
8256. How would you frame a law to give operation to what you have just stated ? 
—It would have to be considered. 

8257. Would it not be almost impossible P—No; but it would have to be left to 
the judgment and discretion of the magistrate who would have to satisfy himself 
whether it was clearly a case of tracing and lost spoor. 

8258. Would you submit Europeans, and the residents in European villages of such 
districts, to the operation of that law ?—No; unless you could bring a charge home to 
; man of a guilty knowledge, then I should deal with the matter according to ordinary 
aw. 

8259.” When you speak of a district what is the area ?—By a district I mean a 
native ward. 

8260. Do not townships come within these wards ?—This village of Butterworth is 
the only one. 

8261. Are there not traders also living in these native wards P— Yes. 
= 8262. Would you include them P—I would only do so when you can prove a guilty 
snowledge. 

8263. Would you exclude Europeans from the operation of that law in framing a 
code, in special terms ?— Yes. 

8264. And how would you deal with a native who lives in a township, say next 
door to a European ?—I would subject the native to the operation of the law, but not 
the European. I think collective responsibility should be very rarely exercised, and 
only in the most distinct cases; because a thief in making off with cattle will some- 
times make a spoor near his neighbour’s kraal, carry off the cattle, and leave the in- 
nocent man liable. | 

265. How would you deal with cases where thefts are traced from Pondoland 
into a township, such as Umtata, and are there lost —If lost I would not have the 
collective responsibility apply to such places. You would have to trace the corpus 
delicti to some individual. 

8266. By a township do you include a mission station P—A native township might 
be defined as a congregation of so many inhabitants. 

8267. Would you approve of a law which should have power to exclude, by pro- 
clamation, certain areas set apart as townships ?— Yes. 

8268. How would you let a judge apportion this collective responsibility ?—Look 
to the headmen, and make them pay pro rata. 
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had paid more than his share could appeal to the magistrate. Merriman, Esq., Re- 


ident Magistrate. 
8270. Supposing a case of appeal is brought before the court, upon what principle Oe ee gee 
would you have the court act ?—Upon the principle of a capitation, or poll tax. Nov. 3, 1881, 


8271. Where you have an effective police is there any necessity for this spoor law ? 
rg you had a very effective police, always patrolling about, you might do away 
with it. 

8272. Then you would only impose a penalty where the corpus celicti is discovered 
within the location ?—I would go further, and say, that if the spoor is lost near a loca- 
tion, or in a location, and the corpus delicti is not discovered, that it should be in the 
power of the magistrate to say, that such location had concealed the spoor, by not tracing 
it on, and should be held liable. 

8273. Would you empower the magistrate. where the lost spoor is the only 
evidence, to impose a penalty, or would you require some additional evidence of conceal- 
ment ?—I would leave it to the magistrate. 

8274. Do you consider the principle of the spoor law to be this: That a lost spoor 
is conclusive evidence, and, indeed, evidence of theft P— Yes, it is undoubtedly to be con- 
sidered that, in every case where the spoor is lost in a location, the fact is regarded as 
evidence against all in that location, and, indeed, of connivance at theft. 

8275. Then some of the innocent are punished with the guilty P—Yes, 


8276. Is that just P—Yes ; in their state of morality it is. It renders them very 
anxious to get the thief, and it is a valuable power in the hands of the magistrate, to 
be able to make the community responsible. 


8277. Does not this bring something like class legislation to bear ?—Yes. I have 
no hesitation in saying that, at present, class legislation is necessary. 


8278. Then why not put the Europeans on an equal footing with the natives P— 
Because Europeans either come into the country in an official position, or as traders. 


8279. Well, but why not put them on an equality P—I think the spwor law should 
be applied as a class law. 

8280. How would you deal with crimes against the administration of justice, such 
as giving false evidence, either by native, or Buvonean ?—I would indict as is done in 
the colony for perjury. 

8281. Don’t you think that this would, in many cases where indictments are 
framed, be the cause of the defeat of the ends of justicc, owing to some technicality, 
such as not unfrequently arises in perjury cases P—No, I do not think so, not more so 
in regard to perjury cases than many other crimes. There are occasionally miscarriages 
of justice in dealing with all offences. 

8282. Are you not aware of some cases where a man has told a lie in court, and the 
judge has then and there punished him ?— Yes. 

8283. Do yeu consider that legal ?—No, I do not think it is, although I may be 
wrong. : 

5384. ‘Do you think it would be convenient to legalise such a proceeding, where the 
false testimony is clearly evident to the court, and where the’ court puts it upon record 
before it deals with the matter, that the charge of giving false evidence is maintained by 
the evidence in the case, including, among other things, where it exists, the man’s own 
previous evidence ?—I think the danger would be very great of punishing a nervous 
witness, or a witness who had been cleverly cross-examined and trapped into a contra- 
diction without any intention of doing so; and it _— far too great power in the 
hands of a judge to deal with a man summarily for having given false evidence ; 
it is so very capable of being abused. 

8285. But is not the fact of the judge having to place on record the conflicting 
statements, and being required to find his verdict upon sufficient evidence of wilful per- 
jury, an effective safeguard P—I hardly think so; the proceeding would be too sum- 
mary. 

8286. Would not this difficulty be met by giving the judge power to frame, then 
and there, a short indictment, using the words on record in the case, and either impanel- 
ling a separate jury, or even putting the case to the jury who are already impanelled, to 
try the charge before the court, and to give a finding upon the charge of perjury, 
framed in the indictment ?—I think not. I am opposed to summary dealing with cases 
of a grave nature, even amongst natives. It would bear hardly upon the accused in 
many instances. 

8287. But if, in such cases, there was the necessity of bringing the decision before 
the Eastern Districts Court, or a special court, or the Supreme Court, or a special Court of 
Appeal; do you think the same stjestian would exist ?—Yes, I think so. The right of 
appeal does not remove the objection to my mind, 
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8288. Supposing, where such summary proceedings were resorted to, that the 
judge was limited to imposing a fine, and that the amount of fine was also limited, 
would not that prevent injustice; and if, where there was an appeal, the payment of 
any fine imposed was postponed, the accused finding security for the due payment until 
the matter had been inquired into, and in the event of the higher court. agreeing, then 
the fine and the sentence could be carried out ?—No. I thiak the principle is a wrong 
one. 

8289. Your great objection to the whole thing is then, that it is a summary pro- 
ceeding ?— Yes. 

8290. But are there not many charges of theft where the same objection would 
apply, and where very little time is given for the accused to consider his defence ?—No, 
there is always time given for a prisoner to arrange his defence, and he always knows 
what he is to be tried for. 

8291, How would you deal with cases of contempt of the magistrate’s court; the 
same as in the higher courts ?—No; I take it that, in the magistrate’s court, the contempt 
is confined to the four walls, and it should beso. In the higher court, the contempt 
goes beyond the four walls. 

8292. Would you apply the provisions of the insolvency law generally here P— No 
not generally. 

8293. Would you give natives power to make wills, if married according to native 
custom ?—No; for those married according to native custom, their own existing law of 
inheritance provides. 

_ 8294. According to their own existing laws, can a native will away property from 
his family ?—No, I think not from his family. 

8295. In your view of native law does a married man’s property belong to one 
particular house and no other ?—Yes, it belongs to one particular house. 

8296. Is not property sometimes specially set apart for other houses ?—Yes. 

8297. Then everything that a married man dies possessed of, goes to the representa- 
tive of the chief house, unless previously disposed of P—Yes, unless he has made his 
will 


= 8298. Would you give any power to a man to disinherit any of his sons ?— 
es. 

8299. What would you make the cause of disinheritance P—When a man has had 
to pay over and over again for his son’s misdoings. When a son is continually getting 
his father into frouble by his bad conduct, such as theft, seduction of women, or any- 
thing of that sort, which would entail the continual payment of fine, for instance, 
assaults, and repeated convictions for theft of stock. 

8300. Any other cause fer disinheriting P—No, I think those would be quite 
sufficient. | : 

8301. If a man wishes to disinherit, what should the law require to be done as to 
time, act, and place ?—He must arraign his offending son before the court of his district, 
presided over* by a magistrate with a jury as assessors, who should decide upon the 
merits of the case, after hearing the son’s excuses, and the son might prove that his 
father had goaded him into any act of disobedience or violence. 

8302. At what period should a man be considered as reaching his majority P—On 
marriage with his first wife. | 

8303. But suppose he has no wifeP—He must remain under the control of the 
head of the house. 

8304. Would not you allow a man, after reaching the age of twenty-one, if he 
chose to sever himself from the control of his father, to do so, without being married ?— 
I think it should be left to the magistrate to decide. A man might wish to remain a 
minor to escape responsibility, or, on the other hand, he might desire to be free, to 
better himself. 

8305. If a man has not already married, according to native law and custom, but 
when he marries he does so in church, or before a magistrate, according to colonial law 
and remains a monogomist, what law would you apply to him in regard to inheritance ? 
—I would apply colonial law. 

8306. Would you allow a man, who was once a monogamist, ever to go back to the 
condition of a legally recognised polygamist ?—I would, if he first settles his property in 
the same way as a widower in the colony marrying, is bound to satisfy the Master of 
the Supreme Court that he has satisfactorily settled. his property. 

: 8307. Are all deaths registered here ?—It is the duty of every headman to report 
them. 

8308. Do they do so?—I think so. The Fingoes at a meeting, in May last, 
suggested that we should have a Board which should exereise certain authority, and it 
was agreed that any man dying and leaving property ond minor heirs, the case 
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stock should be reported and accounted for. Noy. 3, 1881. 
8309. Would you give such Board discretionary power to appoint any guardian ? 

— Yes, a discretionary power, but, as a matter of fact, fie would never be appointed out 

of the family. 

8310. Then in every case the matter would go through the court ?—Yes. 

8311. Are there any fees P—Yes, a fee of 10s. 

8312. Do you think that plan can be successfully applied ?—I do. 

8313. Do you think it could be applied throughout the dependencies P—Amongst 
the mixed Fingoes and Kafirs of Idutywa it aight be 

8314. Do you think that a native, in his natural state, could understand and ap- 
preciate the merits of such a system if it were explained to him ?—Yes, I think so. 

8315. Would you impose a penalty upon those who do not report a death, and do 
not make an inventory »—Yes. 

8316. In order to do this, would it not be necessary to have responsible headmen 
appointed for various sections of the district ?—I think it very desirable that the dis- 
trict should be divided into wards, each ward having its own headmen. 

8317. Should these headmen have police duties P—Yes, such police duties as field- 
cornets. 

8318. In the selection of these headmen would you give the people in the ward a 
voice, or would you let the magistrate appoint them ?—It would depend upon whether 
the wards were capable, for some I would make a selection, in others they might select 
themselves. Here the position is generally hereditary. I have known cases where 
men on thelocation have come and asked, that their headman be appointed, proposing the 
son of the last headman, who wasa boy. And they agreed that the lad should be 
headman, and I appointed as guardian. 

8319. Of course where they select their headmen you would let them do so P—Yes; 
subject to approval. 

8320. Lf there is this organization, would it not be’ also advisable to force natives, 
under a penalty, to register their marniages?—No, I think it would be an innovation 
which they would dislike. ‘They would imagine it was some way of assessing their pro- 
perty with a view to taxation. 

8321. As to the courts, what courts do you think best to try the most serious 
cases, such as murder ?—TI think a circuit court from the colony. Let us have a session, 
even if it is only once a year. 

8322. Which is the best place for that, under existing circumstances, in the de- 
pendencies ?—Umtata. 

8323. Which is the most central for the transaction of criminal business, including 
Griqualand Kast ?—Butterworth. 

8324. Do you think a satisfactory jury couid be got here to deal with such cases ? 

--—Y es. | 
8325. Of whom ?—Headmen, and trustworthy men of the district, including white 
men, although I would use them as little as possible. 

8326. Would not it be best to make them attend ?—I do not think so, white 
men might not like it. I would use them as much as possible, when a white prisoner 
was tried and I would exclude natives from the jury. 

8327. Would you require qualifications for a juryman here P—Yes, certain quali- 
fications. 

8328. What would be the qualifications for a juryman ?—To be a family man, he 
should be a married man, and should be selected from each ward by the magistrate or 
t+rendman, the headman himself being one of the jurors, the magistrate having the 
power to revise the jury list. 

8329. Would you require a property qualification ?—No. 

8330. How about natives living on mission stations mentally qualified, and also 
those in European villages ?—The clergyman of the mission station might be selected 
by the magistrate. 

8331. Would you have the court receive objections ?— Yes. 

8332. And have power to add to the list in case of omitting anyone who might be 
a good man to have ?—Yes. 

8333. In selecting a jury to be summoned before the court, how would you select 
them from the list ?—I think alphabetically. 

8334. How many would you summon for a jury ?—Twenty-seven. 

8335. In a trial before a judge, would you allow any prisoner to volunteer his 
evidence and submit himself to a cross-examination ?—No, I would rather preserve the 
colonial way. a 

MMM . 
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sidont Mame ele $337. Is not. the cross-examination of the accused often a means of eliciting 
Nov. 3, 1881. truth P—It may be. , 

8338. In a criminal case you think it partakes of inference ?—I think so. 

8339. Do you think natives will understand and appreciate our system ?—Yes. 

8340. In trials before a magistrate do you think it wise to have advisers selected 
from the natives; taking into consideration, not only .the absolute requirements of 
justice, but the education of the people, their mode of thought and present wishes ?— 
They would be valuable as assessors, and the majority should find the verdict. 

8341. And where they disagreed with the magistrate what would you propose ?— 
That the magistrate should say that he was sorry he could not agree, but that he 
himself would give the verdict. 

8342. In cases of conviction, where there is a difference between the assesssors 
and the magistrate, do you think that the case should be sent for review P—Yes. 

8343. Would not you allow all cases, which are now tried here, to be sent for re- 
view P—I think that cases in which the majority concur in the sentence on a man, 
where the sentence say, is imprisonment over three months, and if over twelve lashes, or 
a fine of ten pounds, such cases should be sent for review, and in other cases there should 
be a power to appeal, such as there is in the colony. 

8344. Would you allow, in any case, a higher court to be appealed to for the 
purpose of altering a decision >—No, I would not, but I might give the magistrate, 
where he has a doubt as to the law, power to reserve his verdict until he has obtained 
the opinion of a higher court on such point of law, he, himself, however, giving his 
finding on the fact. 

8345, In magistrates courts where there is an assessor, do you think that natives 
should not have the power of tendering their evidence, and of submitting themselves 
to cross-examination ?—No, I do not hke it. 

8346. Do you allow them to be cross-oxamined ?—TI never cross-examine them, 
but allow them to muke a statement. 

8347. Do you experience any difficulty in getting at the truth ?—No, I very 
seldom have a doubt, if I do I-give the prisoner the benefit. I seldom fail, if it a 
case at all clear, of finding whether a man is guilty or not guilty. It is repugnant to 
my notions to cross-examine a prisoner. The firsS thing would be that you would 
endeavour to make the prisoner trip himself. 

8348. Then you think that even if a man were guilty, it would be better that 
he should escape than expose him to this risk of tripping ?—Yes. 

8349. Do you think that sometimes a prisoner who is innocent, by not having 
power or skill to defend himself against a skilful cross-examination is wrongly con- 
victed by his judges ?—No, I think not, because he can always make his own state- 
ment, and the magistrate always assists him in the defence. 

8350. Would you give, in criminal cases, the power to the accused, at once, to 
appeal to a superior court from the magistrate ?—I would. But I would make him 
lodge some security, which would be forfeited if the magistrate’s decision was upheld. 

8351. Would you let the colonial law, of taking a preliminary examination, exist 
here in graver cases >—Yes, where the magistrate thinks the case is serious, I would 
apply the colonial law of preliminary examination. 

8302. Can you propose any alteration of that law for its better working ?—No. 

8303. In fining, would you fine in money or cattle ?—I would fine in money, 
giving the prisoner an opportunity of paying in cattle, each head being valued at £4 
sterling. 

aa. Would you allow the colonial law as to evidence P—No, I would not. 

8355. Do you think the ends of justice are in any way aided by allowing hearsay _ 
evidence, which is contrary to colonial law ?—No, I think it istoo dangerous. A system 
prevails among the Kafirs which enables the chief to send a man to a certain place to 
see or hear whether certain things have happened and he returns and reports to the 
chief what he has seen and heard. 

8356. Would you allow any such proceedings, or what would you require from 
the prisoner’s witnesses P—I should, in every case, require the prisoners witnesses to 
keep to the fact. 

8357. Would you have the parties sworn in all cases?—No; if the witness is a 
Christian then he would be sworn, but if a heathen, I would merely caution him. 


8358. Should wives, married according to Kafir law, be allowed to give evidence in 
criminal cases for or against their husbands ?—They should not, except in cases of per- 
sonal injury, in which they are themselves concerned. They are too much under the 
influence of their husbands to give reliable evidence, and are far more under such in- 
fluence than European wives. 
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8359. Mr. Stanford.] Do you think we should aim at the introduction of colonial Fe/déman, and Fingoes 
law and procedure, and gradually bring them within colonial influence, or would you re- =F Transkei. 
commend that the dependencies should be constituted a separate province, in fact, make = Nay. 3, 1881, 
them a colony of the colony ?—Yes, I think that would be a good thing. 

8360. Would you leave the power of enacting laws for the government of these 
provinces in the hands of the colonial parliament ?—No. 

8361. How would you provide for their future laws ?—After a code, which I pre- 
sume would be drawn up, the power of altering it should be left with the High Com- 
missioner acting under the advice of the responsible Governor of this Province, and 
independently of the Ministry. I do not wish that they should be cut off from the 
law courts of the colony, but the parliament and the ministry should have no voice in 
the matter. 

8362. Do you think that a provincial parliament, consisting of members elected by 
the people resident in this territory, of headmen, and of chiefs selected by the 
officers and people, could be found fairly to represent the wishes of the natives in regard 
to any change of laws ?—Yes, I think it would be very useful. Such an assembly 
would be of great service, and I think the High Commissioner should have the power 
of appointing the members. 

8363. Do you think that the constitution of such a provincial parliament would 
.- tend to the security and_ peace of the native tribes P—Yes. 

8364. Would the provinces be paying do you think P—I can only speak as far as 

this district is concerned, which I think would pay. 


Veldtman, Nagida, James Bangani, Stephanus Sanga, Makmana, Diniso, Muki, 
John Sadla, Faleni, Quenka, Chas. Pamla, and about seventy others, Fingo headmen 
and inhabitants of the Transkei called in. 


Veldtman examined. 


8365. J. Ayliff, Esq.] Veldtman: Is it well understood amongst all Kafirs 
that there is a regular system of laws which all the people must obey ?— Yes, but there 
are things done without laws. | 

8366. There are regular laws; now are all the people, from the highest to the 
lowest bound to obey those laws ?—Yes. 

8367. And do all those laws carry a punishment for the breach of them ?—Yes. 

8368. Who are the persons who make the laws ?—The chief and the councillors, 
these latter sometimes suggest laws to the chief, and these are afterwards 
acknowledged. 

8369. Can a chief change an old law ?—Yes. : 

8370. Before a chief does so, does he consult the people or the amapakati ?— 
Yes, he calls a meeting and the councillors attend, and after talking the matter over, 
perhaps the change proposed is agreed upon. 

8371. Can you give us an instance where an old law has been set aside, and a new 
law put in its place P—There was an old law by which the chief could order girls to 
sleep with young men in any location, and whenever he wished. The order was given 
that the law was to be set aside, and it was done. 

8372. When a man broke the law, what was done to him ?—He was fined. 

8373. Who takes the first step towards having a man fined; is it the person who 
detects that the law has been broken ?—The person aggrieved brings the charge against 
him. 

8374. To whom ?—He would go to the chief’s kraal and, stopping in the yard, 
complain, saying Ndimangele! Ndimangele! and he continues uttering this word until 
some one asks why he had come; and he then states his case. | 

8375. Was the person thus charged brought up before the chief ?—The chief first 
sends word to his councillors that there is a case pending, and the person complained of 
is sent for. 

8376. Who is the messenger sent for these people ?—The umsila who brings 
them. 

8377. Suppose the person complained of would not come, what would be done to 
him ?—He would be fined. 

8378. Would they use force —They would fine him, eat him up altogether. 

8379. Where is he brought to ?—To the yard of the chief kraal. 

8380. Who is he brought before ?—Before the amapakati. 
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8381. Not the chief ?—No. 

8382 Were people allowed to come and see and hear ?—Yes, and the complainant 
would make the charge, after which the ameapakati would ask the person charged what 
he had to say in answer. | 

8383. Would they force him to plead guilty or not guilty ?—They cannot force 
him to plead guilty or not guilty. After they have heard what he has to say they go 
on with the case. They severely cross question him, before hearing any witnesses, and 
this questioning lasts an one to perhaps ten days. 

8384. What would be the object of asking so many questions P—They want to get 
at the truth of the matter. 

8385. When they had finished questioning the accused in that way, would they 
hear what the witnesses had to say ?—Yes, and if necessary, they also would be 
questioned. 

8386. When the amapakati had finished examining the witnesses, would the 
accused be allowed to ask questions ?—No, only the anapakati are allowed to cross- 
examine. 

8387. Would a man looking on, be permitted to put questions ?—Yes, a stranger 
even, could ask questions. 

8388. If a man were found guilty would the councillors pass sentence upon him? 
—After coming to a decision they generally go to the chief and inform him what their 
view of the case is. It is the chief’s option whether he accepts the view of his 
councillors, or takes his own. 

8389. Supposing he took the same view as his councillors, would he pass sentence ? 
—One of the council generally gives the decision, saying, the chief sentences such and 
such a person to be fined so many head of cattle. 

8390. Is the sentence always a fine, or is there any other punishment inflicted on 
a man ?—It is generally a fine, thcugh sometimes a man may be thrashed. 

8391. Suppose a man had committed a murder, do you mean to say that the law 
vou be satisfied by a fine ?—Yes, sometimes the fine would be heavy, and sometimes 

ight. 

: 8392. Who gets the fine ?—If aman is fined, say, ten head of cattle, the messenger 
is paid out of them for his services, one or two head go to the chief, the rest are given 
away by the wnsilu, to whoever he pleases, anybody he lhkes on the road when he 
returns from levying the fine. 

8393. What, in your opinion, is the best way to check and punish a confirmed 
thief, putting him in prison or fining him ?—It is good for a man who steals much to 
be imprisoned. 

8394. In cases of murder, which do you think best, to punish by fine or death ?— 
It would be a good thing for those who murder intentionally to be hung, but those who 
kill accidentally should not be. 

8395. Do you all agree to what has been said ?—All present agree with what 
Veldtman has stated. 

8396. You have seen the way in which the law has been administered in the 
Colony, and it seems you know very well what native law is; now I want you to tell 
the Commission which you think best for the Transkei P—I know the colonial laws, and 
the laws here. There are colonial laws which bear very hard upon natives, and there 
are native laws also which are hard upon us who are under the Gcvernmcnt I would 
suggest that you select the good laws from the colonial code, and, as there are some 
native laws which are so bad that they might be abolished, that you select only the 
best and combine them with colonial law. 

8397. You say that there are some laws in the colony that are bad, will you tell 
us which they are ?—There is no law providing for the seduction of girls in the colony, 
and it is equally so with married women. ‘That is among the red people. There is no 
law punishing for adultery. A man’s wife may return to her friends, and in the colony 
he cannot get his dowry back. | 

Magida said: People in the colony, if they were poor, could not make a com- 
plaint to the magistrate, but have to go to an agent. ; 

Veldtman continued: People in the colony do very much as they like; even men 
who drink are not punished. Magistrates have not enough power among the people, 
and do not trouble to bring them together in order to explain what the wishes of the 
reba a are. People in the colony seem as if they had no law at all. They do as 
they like. 

James Bangani wished to state that, in the colony, if a man is brought up on a 
charge of theft—it may be of three or five sheep—he is put in prison, and the sufferer 
receives no compensation whatever. 

Stephanus desired to be heard: I wish to point out one thing. In the colony the 
people are allowed to practise their rites and dances, but here they are put down. 
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8398. Well, will you now tell us what the defects of the Kafir law are ?—Veldt- Veldtman, and Fingoes 
man, in reply, said: The first thing are the abakweta ceremonies and dances, where all —-%/ 7?anshet. 
the women and children attend, and which last some time. All the bad people assemble — Nov. 3, 1881. 
at the kraals of the abakiwetas ; but all the good people remain at their kraals, and there is 
no one to cook for them, the women being at the dances. Then in regard to the 
intonjane, the practise of collecting all the girls from the neighbourhood to attend at the 
kraal, is bad, for all the loose people assemble at such places and ruin these girls. They 
have a woman for about a shilling or half-a-crown. This ivtonjune brings about this 
traffic in girls. A good girl will be forced to do the same as a bad girl, because she 
came to attend at the infonjane. Another evil is that fights, about the girls, frequently 
occur at these dances. 

Langa said: We are happy when we have an infonjane, because it is our custom. 
It has been our custom since we were created. It makes us glad that our children are 
seen by men. When our daughters go to an intonjune they generally see men from a 
different country, and they may be shortly afterwards married, because they take a 
fancy to each other. Another thing I wish to bring before your notice is this, that 
when a husband dies and the widow returns to her friends the dowry is not returned. 
According to our native custom it is always returned. 

Veldtman, continuing his remarks, said: On the occasion of a marriage a large 
quantity of Kafir beer is made by the kraals surrounding the place of marriage, and 
the drinking that ensues leads to fights without cause, simply through drunkenness. A 

reat many people attend and make this drink, and the fighting which results is a very 
Fad thing. One of the worst features in these beer drinkings is that school children 
generally attend, and are consequently absent from school, and their duties are 
neglected. If a girl has been seduced, all the women belonging to the same kraal go 
in a state of nudity to the kraal of the young man who has committed the act, and 
insist on his paying a fine. These are bad things in Kafir law and custom. Again, 
there is witchcraft, when a witch doctor talks about things he does’nt understand, and 
smells out people and the causes of trouble. 

8399. In regard to this drinking, what do you think about canteens in this 
country ,—We don’t want to see a bottle if it could be helped. If possible, it should 
be stopped altogether. 

8400. What is your objection to canteens being established in this country under 
licences and other restrictions ?—Liquor destroys a man. If he is a big man, and 
commences drinking he loses his influence, and if a drunkard he loses all his property, 
and has no respect for those he should esteem. 

A man present said: I am in favour of canteens, where the limit should be one 

lass. 
: Veltdman wished to explain that the last speaker had only recently come into the 
district ; that he was too fond of his glass through which his family had severely 
suffered; and that he was in no way a representative man of the district. 
(Laughter. ) 

"Palen: said: Brandy would destroy us. Beer drinking has done harm, but brandy 
would kill us. Ifa drunkard has only one head of cattle left he goes to the canteen and 
sells it for brandy. 

Quenka said: We fully comprehend what is said about the harm of English 
brandy. Kafir beer is good for us. School people who are converted, of their own 
accord give up beer. The Kafir beer does not ruin a man, because no man has yet been 
ruined by it. Large beer drinkings should be allowed, but if any breach of the law 
occurs it should be punished. There are some people who do not want these beer 
drinkings, and therefore would not have them, but there are others who like them. 


8401. Was it not a beer drinking which resulted in a fight that led to the Gcaleka 
war ?-— Yes, it was. 

Charles Paula said : A man was killed at Clarkebury at a beer drinking the other’ 
day; another was killed in Tembuland, also at a beer drinking. Iam glad Quenka 
has referred to beer drinkings before this Commission, as we want it to know what we 
say. Beer is the same as colonial liquor, and kills as if those who drink it had taken 
brandy. It is just like a dog in hunting. A little dog will hunt a buck out of a bush, 
and the big one will catch it. 

8402. Do you understand what the spoor law means P—We do. 

8403. What do you consider to be the spoor law ?—If cattle are lost or stolen, the 
spoor is traced from one community to another, and passed on; when it is handed over 
to a location from which it cannot be traced further, that location is held responsible, 
and we think it a good law. 

840+, In such a case do all the people contribute to make up the amount ?—No, 
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the spoor was traced and lost. 

8405. According to such arule do not the innocent sometimes suffer for, or with, 
the guilty ?—Yes, it is so. 

8406. Might not a policeman be absent, honestly emploved on work for his 
magistrate, and yet might have to pay ’— Where would his people be ? 

8407. Then he would be responsible for his people?—Yes. If the spoor law was 
not in force, stealing would be more rife than at present. It might so happen that 
some cattle would be driven past a kraal. The people would at once pay attention to 
them, fearing lest the spoor should become lost at their place. 

8408. Then taking everything into consideration, you think the spoor law a good 
law ?—Yes, a good law. 

Charles Pamla said: I do not think mission stations should be held liable for 
spoors traced to them. 

Faleni said: I am of opinion that the law should apply to the school people, as 
well as others. 

Magadi said: There are a great many more heathens than Christians. If a 
Christian man speaks, the people say it is only on account of his Christianity that he 
talks, that is, if he says anything good. If a red man speaks, the Christians say, ‘“‘ He 
is a red man, and therefore no attention should be paid to what he says.” As we have 
come here to say what we think, and not talk about the word of God, but upon the 
laws, that is why none of the red people speak; they think that if they speak and say 
anything they will offend the Christians. 

The President at once had it explained that all were invited to give their opinion 
irrespective of religious or other differences. 

A native present said: The heathens did not want the Kafir beer drinkings 
abolished. If beer was made in one location, it would be wrong if the headman sent to 
another and invited others to drink. Let the headmen of a location make beer, but 
drink it amongst themselves. That is what all the red people say, but they are afraid 
to speak out. 

Slinga said: I think it is a disgrace that people should say they are red people 
amongst us here, because all these people are under Government. The Government 
has given them permission to wear the same clothes as other people, and Government 
does not care about red people at all. How is it that we have left our Kafir homes and 
want again toreturn. It is a shame that some people should have spoken in such terms. 
The man who says he is a red man should be ashamed of himself while he is wearing 
European clothing. He should be censured for speaking in such a manner. Captain 
Blyth issued an order that no Kafir in red clay should be seen along the public roads. 
We ourselves do not want the red people. Another thing I wish to speak about is that 
I do not see why the man alone should be punished in cases of adultery and seduction, 
both parties being equally guilty. It may be that the wife purposely goes to meet 
a man and her husband.catches her. Of course the man who is caught with the wife 
would have to pay, whereas it is entirely the woman’s fault. How is it that a woman 
should not be equally punished with the man. 

Faleni said: I am one of the red clay heathens. Large beer gatherings have been 
ae down at our own request, and we do not wish to recede from what we proposed. 

ie have all agreed that a man should make beer for himself and drink it at his own 
place. 

8409. Sir J. D. Bari‘y.| Under the present law here, have the magistrates heard 
seduction cases ?--Yes. 

8410. And are you satisfied with that law ?—Yes, we are satisfied that a man 
should receive compensation. 

8411. Dothe magistrates here also entertain cases of adultery P— Yes, they are also 
heard, and the people are satisfied. 

Slinga said, that he was, for his part, not satisfied when the woman was as guilty 
asthe man. Why should the woman get off free, and the man have to pay? I will 
ne agree with those who express themselves satisfied. If my wife did so I would send 

er away. 

8412. Veldtman, you gave us to understand that colonial law was not sufficiently 
good for keeping public order ?— Yes. 

eee Is the law here good now?—Some are partly satisfied, others are dis- 
satisfied. 

8414. What are they dissatisfied with P—At first, when we came here, brandy was 
not allowed to be sold in the Transkei. That was a good thing, for it enabled us to 
rise as a nation. Another thing was, that in each location they had a school to which 
every man was requested to send his children, and this law was enforced. Large beer 
drinkings were stopped. 
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8415. Well, is there any additional law, as to public order, that you require here ? Voldtman, and Fingoes 
—We want to be allowed to elect a European to represent us in Parliament. of Transker. 
: 8416. How would you propose to elect him ?—The same as is done in the colony, Noy. 3, 1881. 
vote. 
8417. And who would vote here, the people or headmen, or both ?—ALI the people 
both black and white. That is one of the things we should like. 
8418. Would you have every man vote, or would you limit it to some men who have 
property ?—Only fit and proper persons. 
8419, What would be the test of a fit and proper person among you?—The 
magistrate would be assisted by the headmen to see who are fit and proper persons to 
vote. They would be selected, and as the people are mostly well known, fit persons to 
vote would be chosen. 
8420. Does the magistrate here give compensation in cases of theft to the owner ? 
— Yes. 
8421. And are there public meetings at which the magistrate explains any 


matters ?—Yes, and the people are satisfied with the laws which the chief magistrate 
framed. 


Butterworth, Thursday afternoon, 3rd November, 1881. 


8422. Mr. Stanford.] What is your opinion as to ukulobola ?—Veldtman (on be- 
half of Fingoes): With regard to ukulobola, this matter has been placed before us as 
a nation, and we desire the Commission to allow us to send our reply, as we wish to 
discuss the matter fully. Only a section of the Fingoes are present to-day, and we 
wish to represent the matter fully on behalf of the whole nation. With regard to 
polygamy, questions may be put now, as we have already discussed the matter among 
ourselves. : 

8423. Is polygamy generally practised among the Fingoes in this district, and 1s -- _ 
it a custom which they wish to be continued ?—This is a custom of which we approve. 
A man who marries many wives does injury to no one, and merely adds to his own 
stack of corn (importance). 

8424. As lobola disputes often arise, in which it is difficult to determine the facts 
in dispute; would it not be to your interest, whenever you marry any wife, that you 
should come and register the marriage as you now do the deaths, and thus your children, 
would be benefited by its being known they were your children ?—Makinana says; It 
is a proper thing that a man who marries should register his wives and also the dowry 
he pays for them. (Agreed to by all.) 

8425. Should this registration be compulsory on everyone or only optional ?- 
Makinana: I think the registration should be optional. 

Taleni says: If a law be left optional, it is not a law at all. 

Veldtman says: No objection having been made to a man marrying many wives, 
there can be no objection to registering. 

Langa: The hut-tax register shows how many wives we have without registration. - 
If a wife is not paid for in hut tax, she is not considered as a wife at all. 

Slinga: I have three wives. I paid cattle for each of them. I am ready to 
register these wives at once. 

Diniso (son of a headman): A man marries several wives and attaches them to 
i ae of those first married, and we think it hard we should pay hut tax for each 
of them. : 

Muki says: Let no marned woman be recognised who is not registered. A woman 
for whom hut tax is paid, is a wife, because she is known to the chief. Any other is an 
tdekast. 

Diniso says: Registration, as now explained, will be a good thing. All agree. 

8426. Now when a man dies, there is often a dispute about his property, and the 
inheritance of his children. These disputes are, in many cases, settled among yourselves. 
Sometimes these disputes cannot be so settled, and are referred to the magistrate, who 
has power to settle them, sitting alone. Would you not like to elect three or four of your 
best men, who know native law, to aidthe magistrate in dealing with the property of 
minors, affected by such disputes, and the deaths of all persons should be reported to the 
magistrate ? 


Veldtman answers: We have already discussed this matter among ourselves, and 
we all say yes. | 


Veldtman, and Fingoes 
of Transket. 


Nov. 3, 1881. 


480 NATIVE LAWS AND CUSTOMS COMMISSION. 


8427. In selecting these men, should all who pay hut tax have a voice in the 
election, or how P—Veldtman: We shall be able to choose such men for ourselves in 
our own way. 

8428. Could you tell us how you would choose them, so that we may know who are 
really your choice?,—We should call a general meeting at which the matter would be 
publicly discussed with the magistrate, and there the meeting would decide upon the 
representatives. 

. 8429. At present the magistrate, in hearing cases, has the assistance of headmen ?— 
es. 

8430. Do you think the system should be continued ?—Yes, in all cases. 

8431. Do you like the present system on which these men are chosen, or can you 
suggest other means of choosing ?—We are satisfied that the magistrate should continue 
to choose. We would not like to see the house filled with jurymen. 

8432. Would you like them to find the verdict or merely advise ?—We wish the 
magistrate to have the final decision, and let the men have power merely to advise. 
8433. Does the magistrate now take advice as to what punishment he should impose 
before he imposes it We desire the magistrate should consult the men as to the 
punishment as well. It used to be the custom at Nqamakwe. The system which 
pleased us most was this: That after the case had been fully heard, in the presence of 
the headmen and the magistrate, the parties concerned left the office, and the magistrate 
and headmen consulted over the matter, and when the decision and judgment had been 
fully determined upon, the parties returned, and judgment was given accordingly. 
This was the system carried out under Captain Blyth at Nqamakwe, and gave the 
greatest satisfaction to all. ~ 

8434. Suppose the magistrate differed from the councillors as to the finding or 
sentence, what then ?—Such a case as that could not happen; it never did. Let the 
final decision be with the magistrate because he is the head of the court. 

8435. What pass law ought to exist here >—We are glad this has been mentioned. 
We consider that we are very badly treated by the present law. We are treated just as the 
rebels against the Government are treated. You get a pass to go somewhere, on urgent 
business, and you have to call at a string of offices on the way to report yourself, and 
perhaps wait at each one for hours before you can be attended to. We wish the pass 
system to be amended. Why were our free passes taken from us. Those were 
which satisfied us all. If there is no other way out of this difficulty, then let us have 
certificates of citizenship. 

8436. If you have these certificates, dishonest men might steal or borrow them. 
Do you see any objection to having them presented yearly for renewal ?— We would be 
satisfied with that. 

8437. Have you anything more to say about the pass law >—Gume says: I have 
marks about me which can be identified. No one could borrow my certificate, but I 
have no objection to what Veldtman has just said. 

, 8438. Have you anything to say about the tenure of land in your district p—We 
have. We want that an industrious man, who has shown marks of civilization, and 
raised himself, should receive title. He could bring his request to the notice of the 
magistrate, who could personally inspect the improvements ke had made; and satisfy 
himself that he was deserving of a title. One reservation should be made, viz., that the 
title should be inalienable; whether the man went away or otherwise he should have no 
night to sell the land. 

8439. If he should leave the country ?—His heirs should have it. 

8440. If a man has five wives, and children by each, who should have the 
property ?—Let the eldest son of the chief wife succeed to the land. 

8441. Is he to be burdened with supporting his mother and the rest or not >—Let 
the land be his. The son steps into the father’s place and becomes the head of the 
family, and guards the interests of it. He would be bound to act as the father would 
have done. 

8442. Suppose he was a spendthrift, and did not ?—Let the case be taken to the 
office, and inquired into, in the ordinary way. 

8443. Can aman will his property out of his family by your law ?—No. 

8444. Would it be a good law to give a man the right to give or to will his property 
away from his family We prefer our own custom. We are polygamists, and we 
have two or three wives, and we apportion, during our lifetime, the property to each 
house, and they so inherit. We do not think a man should have the right to cut off 
his relations. 

8445. Is there any property which a man may hold in his own right, apart from 
his family ?—There are instances among us; for instance, my father is dead. My 
mother is alive. Certain cattle who were attached to my mother’s house are reserved 
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and kept apart by me. They are peculiarly my property; when I die they descend to Veldtman, end Fingoes 
my eldest son, and are treated by him in the same way. , ar a raneres: 

8446. May you sell those cattle >—I may do what I like with them. Nov. 3, 1881. 

8447. Could you leave them to a stranger ?—No, I cannot divert them from my 
eldest son. 

8448. In native law can any man leave anything away from his children P—No, 
he cannot, leave anything away fori his family. If a were a rich man, he might, on 
his death-bed, give presents to persons whose claim for these presents would be 
acknowledged by the family. 

8449. If a man goes to the colony, and becomes rich, and has only a brother, and 
does not wish to give his brother everything, would you like to give him the power to 
leave some of his property away from that brother ?—We do not wish that he should 
have the power to leave that property away from his family. If an heir has been an 
undutiful son and has neglected his father and family, and comes back to claim the in- 
heritance to the exclusion of youngerand more dutiful sons, in such a case it should be 
open to the magistrate, on complaint, to step in and investigate. Although generally we 
wish the law to remain on the previously expressed lines. ~ | 

8450. Are you, Veldtman, expressing the opinion of all your people in asking for 
title to your lands ?—Veldtman : Yes | 

(One man says) :— What will the poor people do ? 

Almost all agree that Veldtman has expressed their wish. 

Sanga says: We have no objection that a man should receive title to. the ground 
he actually cultivates, provided he has right to common grazing ground. 

8451, Do any of you like to live in villages ?—None of us. A man likes his own 
home, he has lived there possibly for years. Why should he be removed then, like a 
rebel, and brought into a village against his will. When we live in villages we quarrel 
continually ; your children run into your neighbour’s hut, and squabbling results. 

8452. Why should a man leave his own kraal and move away from the gardens he 
has cultivated as if there were war in the land ?—Veldtman asked them—Do any of 
you want it ?—All say no. 

8453. Don’t you like to have the power of raising money on your land ?—We 
know that mortgage of land means its alienation, and we don’t want it. If a man 
must borrow money he has friends, let him find personal security. 

8454. If a man borrows on personal security and cannot pay, should he be allowed 
to remain on the land, or would you give the magistrate the power to order the land to 
be sold among the Fingoes 2 We would have no objection for the land to be sold, but 
only to a Fingo of this district. 

8455. You would like to elect parliamentary representatives P— Yes. 

8456. Have you any disputes among yourselves as to grazing and water rights, or 
boundaries ? Would you like regulations framed as to the settlement of these Sispates 
so as to guide each location?—We wish that in any matter of that kind the people 
should be called together at the magistrate’s office; the question of any ari oe 
affecting land or water rights might be fully discussed there, and regulations framed 
after such meeting should be kept in the magistrate’s office for the guidance of the people. 

8457. A big meeting cannot discuss such things well. Would you not like four 
or five men to meet the magistrate and discuss the matter ?—We approve of the sugges- 
tion that representatives should be chosen by the people, who, in conjunction with the 
magistrate, should frame such regulations. 

8458. In settling such disputes who should decide them ?—The magistrate, or if 
important cases, the chief magistrate, let him decide, and any regulations framed 
should be submitted to the chief magistrate for approval. We wish to add this. This 
country belongs to the Fingoes ; we wish it clearly understood that we don’t want any 
man of any other tribe, white or black, to receive land in this territory. Tembu, 
Kafir, Hottentot, or Basuto, or white man, should not receive individual title in this 
country, which belongs to the Fingoes. 

8459. Mr. Stanford.] Have you anything else to add ?—Veldtman: We say that 
we think that every six months or so there should be a public meeting at the residenee 
of the chief magistrate, at which the attendance of the principal men of the Fingoes 
should be required to discuss matters of public interest. dich meetings would tend very 
greatly to the welfare of the country. They would dissipate lies, and the assemblage 
of the people would be productive of general harmony. We desire that in each 
location in Fingoland under a headman, of Queen Victoria, there should be a school for 
the education of the children. | ; 

John Iudla: I complain that Government gives money for our children to be 
educated, and we also contrnbute, but the children don’t attend regularly, and when 
the Inspector comes round he finds perhaps only five children. s 
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Veldtman says: This one school just mentioned must bean exception. There are 
plenty of schools well attended ia Fingoland. Let the last speaker go home and talk 
to his people. Government should not he troubled about a. matter that is working all 
righ 


t. | 
: Veldtman (after the President had expressed his high appreciation of their 
evidence) says : 

We thank you for your words and presence. It is with great sorrow we continually 
find ourselves in the background, in spite of the efforts of those interested in ‘us. This 
press hard on the more intelligent, that we have 1iot always been able to express our- 
selves. Among such stupidity grains of sense may be found. Our magistrate does not 
make laws, he can only order, perhaps disagreeably to us and to himself. That begins 
to do harm among the people, who begin to blame the magistrate, who can’t help him- 
self, so the trouble begins. I think we should have been in a far better state if the 
a which this Commission has adopted had been followed: it is the way to get to the 

earts of the people. You have come with kindness to find our failings. It is also 
very evident that our chiefs are as pleased as we are, that there should have been this 
meeting to-day. My servant said to me, “‘ Veldtman we are pleased,” but I judge for 
myself by the expression of their countenances that they are so. In speaking thus, sir, 
I am speaking on behalf of all here, and say that this thing will make us feel iike men. 


Captain Wf. Blyth, C.M.G., Chief Magistrate of Transkei, examined. 


8460. Sir J. D. Barry.| Would you advise registration of all marriages ?—I 
would. 

8461. You have heard what the Fingoes have said ?—I agree with them. If they 
clearly understand that the registration is not taxation, but to protect their own 
interesls, they will do it. It should he compulsory ; as the man remarked who said a 
law was no law if not compulsory. 

8462. How would you make it compulsory ?—By a penalty on the headmen and 
on the parties. I would, however, invalidate an unregistered marriage, as that would 
lead to questions arising therefrom being “talked ”’ among themselves, and demanding 
the authority of Government. 1 should fine whenever non-registration came to notice 
of Government. I have very few cases of disputed inheritance; the native law 
works well. All deaths are reported to the resident magistrate through the headmen 
—a return is sent monthly to the chief magistrate. Buirths are also reported, but not 
so generally ; I think non-reporting should be subject to a penalty. 

8463. Are the interests of minors in your care by law P—No; the parties are 
bound to report deaths tv the resident magistrate, and, if they see property wasted, to 
bring it to the notice of the resident magistrate. He has the power to appoint a 

iardian to protect property, but I should strongly advise the appomtment of the 
Omihan Chamber asked for by the Fingoes, 

8464. When a man ill-treats his wife, and she runs away to her father, and the 
man claims his wife or thasi, what do you do ?—If cruelty is proved, and the wife will 
not go back, then only a part of the ‘kasi is to be returned ; this is necessary, as without 
return the marriage is not annulled, and vexatious claims would afterwards arise. In 
one out of ten cases the ill-treatment is great. Something ought always to be returned, 
then a divorce actually takes place. Recidcnt magistrates deal with such cases, and 
thus virtually divorce undec Sect. 33 of Marriage Regulations. 

8465. Don’t you think it would be well to give magistrates the power of granting 
divorces in cases of native marriages, by native custom, celebrated since the promulgation 
of the Transkei Regulations P—I would, certainly ; with a right of appeal to the chief 
magistrate. 

8466. Would you recognise any settlement amongst themselves amounting to a 
divorce P—I would not. 

8467. Is there any hesitation in coming to the magistrate’s courts in ukulobola 
cases ?— There is not. 

8468. Would you limit the number of cattle to be paid P—No. 

8469. Do you think it would be advisable to frame a code of criminal law for these 
territories ?— Yes, I think it would be most invaluable. 

8470. Would you give the magistrates power, in criminal cases, at the trial, to award 
damages to the injured party P—I would. 

8471. In Tembuland there is a contract by which certain chiefs decide cases by 
arbitration, criminal as well as civil. Would you give this power to any chief or head- 
man in this district P—I would not. At one time, headmen here, decided cases, but I 
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found the result was, they neglected their duties and were the cause of much confusion Captain MW. Blyth, 
| C.M.G. 


and injustice. 

8472. Do you think the present pass system good ?—I think it most oppressive. 
A man wanting to go to King William’s Town, has first to get a pass from his magis- 
trate, losing thus one day, theu he must have it endorsed at Komgha, where he loses 
another day. In King William’s Town he must report his arrival and departure, and on 
his way back report again at Komgha. Finally he returns the pass to the magistrate. 

8473. What do you suggest P—I see nothing better than to return to the certifi- 
eate system. I think they should report themselves to their own magistrates on leaving 
the district and to the headmen. 

8474. Was the certificate system in force here?—No. In 1881, the certificates 
were abandoned for the present pass laws, which have lately been made far more stringent. 
When stock is driven passes should be required. 

8475. How about a holder of a certificate visiting the colony on horseback ?—I 
think that 2 man mounted should have an additional pass. 

8476. In framing a code would you found it upon colonial law or not ?—Almost 
entirely upon colonial law, adding provisions for spoor law and witchcraft cases. Adultery 


and seduction cases, I should treat civilly. 


8477. Would you, in culpable homicide, allow fine, to be inflicted ?—F'ines as well 
as imprisonment. 

8478. Are fines inflicted in money or cattle here P—Generally in money, but the 
people bring cattle which are taken at a valuation. The people pay more in money 
now than formerly. 

8479. Would you lay it down that money fines should always be imposed ?—I see 
no objection to that. | | 

8480. Would you limit the application of spoor law to locations P—I would apply 
it to villages as well as locations. 

8481. Would you exempt Europeans ?—I think if they desire the advantages 
they should be liable to the penalties of the spoor law. I would subject myself to it 
I consider it a great preventive to theft. 

8482. Do you recommend circuit courts in preference to a local Recorder P—I do. 

8483. Do you allow prisoners to give evidence in their cases P—After due warning 
their statements are heard. | 

8484. Are prisoners examined ?—They are, and I think this practice tends greatly 
to elucidate the truth. 

8485. In perjury cases, do you think the magistrates should have the power of: at 
once fining the offender ?—I think it would be better to have a formal charge brought 
against the man before another magistrate. 

8486. Would you punish a prisoner for perjury under examination P—No, I would 
not put a prisoner upon his oath. ! 

8487. By Mr. Ayliff.] Do you think it would be possible to have one uniform 
system of laws for these dependencies ?— Yes, I think it is possible. The difficulties 
in the way are great. 

8488. How would you get over the difficulty, in Tembuland, of chiefs exercising 
judicial powers ?—I should pension them and take away those powers. ; 

8489. We are told that a contract with these men has been made in regard to 
this privilege ?—I am not aware of this. ; 

8490. Do you suggest that any features of Kafir law should be embodied in the 
code suggested ?— Yes, spoor law and witchcraft cases. 

8491. Would you add disputes arising in matrimonial causes P—Yes. 

8492. Would not your views be suffiaently met by introducing colonial law en 
bloc ; engrafting upon it provisions for the matters you have mentioned ?P—J am not 
sufficiently acquainted with colonial law to say ; so far as I know it, I think tke people 
are fit for it. Here we administered native law, and from time to time we imported 
parts of colonial law as they were required until the regulations of 1879 were introduced. 
A fee of 10s. covers all expenses in civil cases. Witnesses are not paid. Our great 
object has been to lessen the expenses of cases. : 

8493. Mr. Stanford.] Do you think the natives in the colony should be placed 
under a special code of laws as well as those in the dependencies >—Yes, I do. There 
is great dissatisfaction amongst the natives in the colony. They feel that they are shut 
out from the magistrates at present. 

8494. Would you recommend constituting the dependencies into a separate pro- 
vince under the control of the Cape Government ’—Anything which may tend to remove 
native questions from the region of party politics would be well, but by constituting them 
into a separate province there would be great difficulty, and the province would be re- 
moved from the aid and assistance of the colony in time of need, and for advancing 
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Zulala, Tanka, George, reproductive works. I think, however, this is clear; that no matter should become law 
and other Fuigoes of here, before the fecling of the districts, with regard to the proposed changes, shall be as- 


Transkei. 


Nov, 4, 1881, 


certained, and that feeling could best be ascertained by calling meetings of the several 
districts to find out the public feeling. 

8495. Are the Iingoes advanced to a state fitting them for the franchise ?—I have 
heard what Veldtman said. The Fingoes are advancing but are not yet sufficently 
advanced. Political intrigues would, in canvassing for votes, do a great deal of mischief. 
I have observed and marked changes in the condition of the Fingoes since I first knew 
them twelve years ago. There are more children at school, and there are other signs of 
advancement, in spite of the sad wars and unsettled state of the whole Transkeian 
Territory since 1877. There are two great parties—the heathens, and those who have 
adopted civilizedhabits and Christianity. The latter hate war, and are really the safety 
and backbone of the country, and but for them the whole of the country would have 
been wrecked last October. I beg to say that while in Cape Town I was informed by 
the Government, that neither myseif, nor the two magistrates in Goalekaland, have 
any legal status nor power to enforce any law-there; and this I think requires most 
immediate and prompt attention, 


Butterworth, November 4th, 1881. 


PRESENT: 
Sir J. D. Barry (President), 


W. E. Sranrorp, Esq. | J. Ayuirr, Esq. 
E. 8. Roiianp, Esq. 


Zalala, Tanga, George, and nine other natives and headmen from the Nqamakwe 
District, Transkei, called in and examined. © 


8496. Sir J. D. Barry, addressing the witnesses said: There was a meeting held 
here yesterday, of the men of the Butterworth district. They came to meetthe Commission 
appointed to inquire into the native laws und customs. The object of this meeting has 
been to ascertain the existing native laws and customs, and how far the people are satis- 
fied with those laws, and whether they would like any changes to be made. First of all 
we touched upon the question of ukulobola. With regard to that, the headmen said 
there had been a meeting held before Capt. Blyth, in reference to the same subject, 
and they desired that an opportunity should be afforded them of meeting together and 
sending us their views on the question next week; and to this the Commission 
consented. The next question touched upon, was that of polygamy, and on that subject 
the polygamists told us, that they were in the habit of marrying more wives than one, 
and that it was a custom they liked, and which they wished to be continued. ‘The 
next matter was that of in!.eritance, and they told us they wished the laws of inheri- 
tance to be carried out in future as heretofore. The next point referred to was that in 
regard to the sale of brandy in the district, and the Fingoes said that they did not 
wish it to be introduced into this country. In reference tothe native law of inheritauce, 
there was. this point on which they particularly touched, that the I'ingoes wonld like a 
certain number of headmen, selected by themselves and the magistrate, to sit with the 
latter, and have the guardianship of estates, and look after the interests of minors ; this 
was a request made by the people themselves. They were then asked if they had any 
wish to express in regard to the occupation of lands, and in reply to this question they 
said that they wished that people, who had proved themselves to be industrious, and 
had improved their holdings, should be allowed, upon the approval of the magistrate, to 
receive titles to the kraals they occupied and their own cultivated lands, but that all 
the rest of the people should remain in occupation of the land in common, as they are 
at present, and that this provision should be made in their title, that it should be in- 
alienable, and that a man should not be allowed to soll his land to anyone, but that 
if he fell into debt, and the land had to be sold to pay such debts, the land should only 
be sold to natives in the district. Another point brought forward by the people 
yesterday, was, that they should send representatives to parliament. And in reference 
to the question of water rights, and disputes in regard to boundaries, and gardens, they 
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thought that a number of the leading headmen might he elected from among themselves Zelala, Tunka, George, 
to frame regulations, and that, after the approval of such regulations, they should be *”” a as of 
administered by the magistrate of the district. With reference to the general laws, ee: 
they wished that the best points in the colonial laws, and the best points in the Kafir — Nov. 4, 1881 
laws should be combined for their benefit, and that they would like those laws to be framed 

into a written code. I wish you to understand that all these~were points brought forward 

by the people themselves. - We have only come here to listen. At present we have no 

suggestion of our own to make, and we are merely getting information from you as to 

what is best to be done. I wish to know from you, whether you approve of the 

suggestions which were received from the people of the Butterworth district, or, if there 

is any point on which you wish to express a different opinion, I shall be pleased if you 

will do s»? 

Zalala (Christian) in reply, said: I will follow out the points mentioned, 
in detail. The custom of intonjane we do not want at all, neither do we want the 
circumcision ; but where the rite is practised let it be done privately. Where beer is 
made in large quantities, even our own beer, we do not want large congregations of 
people and beer drinking to go on. I have nothing to say in reference to the brandy, 
because we objected to that a long time ago. It is very bad and causes destruction 
among our people. We are pleased that all the worst points in our law should be taken 
out, and all the bad features in the white man’s law should be done away with, 
and that the good remaining in both should be made into a law for us. We have no 
complaint to make against our magistrate, but we do not like the magistrate settling a 
case by himself, because there are some of our customs which are very good; we do not 
~wantthem done away with. Weare thankful that the law of inheritance should remain the 
same as at present amoug ourselves. We are very glad to have a man amongst us 
who improves his place, and that he should get a title toit. This would have a good effect, 
and would make people improve their property. With reference to polygamy, I cannot 
follow it out properly, because there are some men who like a number of wives; others 
do not like it. That question would be better answered by older men than myself. As 
far as | am concerned, I am quite satisfied with one wife. I do not want to know 
anything about the system of ukulobola. We hada meeting some time ago, but the 
subject is very deep, they could not decide what road to take in reference to it: and 
would take time to consider. | 

Tanga said: I should like to commence with ukulobola. The reason for that 
system is that we want money for our children, for the purpose of meeting the 
expenses we have gone through in bringing them up. If a man does not get 
anything for his daughter he suffers loss. If a man has not paid cattle for a girl, 
he takes her home, ill treats her, and throws her off xt his will. They look upon a girl 
who has ‘not been paid cattle for, as a woman picked up. The father always calculates 
that he should get his bread from his daughter before he gives her up. He says, this 
girl was given to me by God without my knowing it. That is the reason we do not 
hike to let our children be lost. We think it hard that some men should try and 
deceive Government, and say that they do not expect dowry for their children. We 
are the children of Government, if there is anything with which we are not satisfied, 
we will bring it before its notice. When our children die we report it to 
Government. ‘These children are kept on account of Government, and for the 
benefit of Government. That is all I have to say in regard to ukulobola. Now 
in reference to polygamy, the custom has been continued so long that it is difficult to 
deal with. We could originally have started with one wife, but Government have 
only brought this thing to our notice when we have ten wives. [Here it was 
explained to the meeting that the Commission were only obtaining knowledge 
with regard to polygamy, with a view to deal with it, the same as in regard to their 
other TaLories Tanga, continuing, said; They started with polygamy, and have 
gone on, and even now, a man at my age, has as many as ten wives. A person who 
would object to it would perhaps be a very young man, who has not long married, and 
has one wife, it would be sufficient perhaps; but an older man would not object to it, 
because he would have children, and it would be disgraceful now for a man having ao 
number of wives and children to throw them over and say, [merely want to have the 
offspring of one wife, and then he would be frightened at Government and would be 
like an outcast. That is the point which puzzles us. In reference to the land, some 
men would become old men and the land would never be improved. He would become 
an old man and remain stationary. There are people who are dissatisfied and who are 
continually crying out. There aré other men who have lived beside the Government, 
who have grown up and fed their flocks on this ground. And they very often trespass, 
and they are coming down upon us, and if they refuse this grazing ground there is 
nothing to live upon, 


J. HM. Orpen, ¥Esq., 
Acting Governor’s 
Agent in Basutoland. 


April 29, 1882, 
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8497. Have these two speakers represented both sides of the question P—Yes. 
6498. Zalala, are you married ?— Yes. 
8499. Have you any children ?—Yes. 

_ , 8500. How would you like, in the event of your death, to have your property 
divided ?—For my part I should prefer to have my property left to my wife and eldest 
son. And the rest of my children would get some small portion. 

8501. Would you have your wife made guardian to look after the interests of the 
children ?—No, I would prefer my son to be heir. 

8502. Would you like the power to will away your property as you like, or would 
you prefer that the law should say, you shall not do as you like ?—I would not like the 
power to will away my property. 


Cape Town, Saturday, 29th April, 1882, 


PRESENT : 
J. Ay.irr, Esq. (in the Chair). 


W. E. Sranxrorp, Eaq. | Hon. T. Urrneron. 
J. M. Orpen, Esq., Acting Governor’s Agent in Basutoland, examined. 


8503. Mr. Aylif7.] You were acting Governor’s Agent in Basutoland ?— Yes. 

8504. I believe you have been a great many years in South Africa ?—Yes, since 
1846. 

8505. And I also believe you have had many excellent opportunities of studying 
native character, and native laws and customs ?—I have had a great many. | 

8506. Will you mention what capacities you have filled at different times ?—I 
was first a member of the Free State Volksraad, and, as such, was especially employed 
in diplomatic relations with regard to Basutoland. I was then Landdrost of Winburg 
and Harrismith, in the Free State, and had charge of half the Basuto border. This 
lasted about three years, from 1853 to 1856, or from 1854 to 1857. Ever since then I 
have been more or less connected with Basutoland, and was upon intimate terms with 
the Chiefs. 

8507. Have you had any relations with a1y other natives ?—I was British Resident 
in the St. John’s aritory that formed two-thirds of independent Kafirland at that 
time; and I established Government in the country known as Griquland Hast, im- 
properly so called. I was brought, consequently, in contact with the native tribes 
of that territory. 

8508. Have you observed, in all these various tribes, any regular system of Govern- 
ment which obtains amongst them; I am referring to their aboriginal state ?—I can 
hardly call it a regular system, but still it 1s a system. 

8509. Laws and customs, I suppose, are noticeable as existing, and are recognized 
by the people >— Yes; customs having the force of laws. 

8510. Is there any sort of uniformity in these customs amongst the different 
tribes ?—General uniformity, I think. 

8511. Is there an analogy, for instance, between the laws and customs which 
govern the Basutos, and those by which the Kafir tribes are governed ?—Yes, there is 
considerable analogy. 

8512. Have you made anything like a careful study of those laws, in order to be 
able to tell us, whether they are so well understood by the chiefs and headmen that 
they recognize them with the same and equal respect /—I think they do, and I believe 
they are generally recognized ; for instance, Umhlonhlo once came to me and told me 
off hand before his people, the whole of their laws, which I wrote down, as fast as he 
could tell me. He came to me with his tribe, to inquire what laws and customs the 
Government would recognize, and what they would disapprove of. 

8513. Mr. Upington.] Does that memo. happen to be in existence ?—I am afreid it 
was burnt in the Court-house at Tsolo. 

8514. Mr. Ayliff.] Do you remember what branches of the law it referred to 
generally ?—He spoke about those laws dealing with theft and property, as well as others. 

8515. You mention theft; did it appear to you, from what he said, that, according 
to their customs, the offence of theft is dealt with ag 9 criminal offence, or only as a 
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claim for damages by the person who suffered ?—He said, that in his tribe, it was J. M. Orpen, Esq. 
considered as both a crime against the individual, and a crime against the state. rye aoe 

8516. Did he say that any officer of state, in the case of the offence being committed, “®°""™ - 
took the part of public prosecutor, or that it was found necessary, on behalf of the state, April 29, 1882. 
to prosecute for the offence, or did proceedings rest with the individual ?—I think he 
said that the individual prosecuted, but that the court fined for the benefit of the 
Government, as well as giving the principal portion of the fine to the individual; but 
the individual prosecuted. 3 

8517. What was the usual character of the penalties ?—Fine always. 

8518. And do you remember whether any part of the fine went to any other person 
besides the prosecutor ?—Some to the court. 

8519. en you were in Umhlonhlo’s country when you were governing it did 
you allow yourself to be governed by those native laws in dealing with the people? 
—In administering the law, I followed native laws. 

8520. Then in cases of theft you always inflicted the penalty of fine ?—Yes, always. 

8521. How did you deal with other cases, such as assaults P—I punished them as 
offences against the state. 

8522. By fine ?—Yes, by fine; I never administered any other punishment but 
fine, whilst in the country. - 

8523. Had you any cases of murder to deal with ?-—Yes. 

8524. How did you deal with such cases P—By fine. 

8525. In dealing with these cases, had you any assistance or co-operation from the 
chiefs ?—I sometimes allowed a chief to be present to assist, and to give his opinion, 
and to be a sort of amicus curide. 

8526. I want to ask you that, because [ wish to learn whether the chiefs approved 
of the form of proceeding you adopted ?—I fined the chiefs themselves for murder, and 
they thanked me for punishing them. 

8527. But did it appear to them that you were acting consistently with their 
customs ?—Quite so. 

8528. Then it appeared to you, that the course you took was conformable with 
Kafir custom ?—Entirely. 

8529. When a case was reported to you, what steps did you take to bring the 
accused person before you ?—I sent a messenger, summoning him to appear. 

8580. Did you never have a person taken into custody on the occasion of the 
charge being first made to you ?—I did not think that necessary ; they always appeared 
at once; I do not remember ever having had a person taken into custody. 

; 8531. Then when you got the man before you, who made the charge ?—My clerk, 
think. 

8532. Not the complainant ; J am speaking of assaults ?—The complainant made 
his own charge. ; 

8533. What course did you take in the examination of witnesses ?—I first let the 
complainant examine them, then the opposite party examined them, and then the court 
examined them. | 

8534. Did you allow any sort of examination of the accused person ?—Yes, there 
was a thorough cross-examination. 

8535. By whom ?—By the parties or their friends. I may say, that I once saw a 
case tried by a native chief, Makaula, or his councillors, whilst in that country ; 
he was not then under British jurisdiction, and the way the trial was managed was 
this :—The councillors, at the kraal of the chief, sat. in one place, in a large open space, 
and the two parties to the suit were arranged on either side, forming an equilateral 
triangle of some twenty yards a side. One of the parties then opened the case, and 
stated all particulars. en they had finished, then the other side replied. The court 
next called out one or other of the men and examined both parties. Then a witness was 
brought, whp had been kept some distance apart from the others, and this witness was 
examined and cross-examined by all three parties in the same way. Then another 
witness was brought, and so on. | | 

8536. Was it a criminal charge P—No, it was a case of dowry; a civil action. 

8537. Who pronounced the decision of the court P—The headmen. 

8538. Was it their verdict or the chief’s P—The chief left, and the headmen gave 
the verdict. . 

8539. In what part of the country did this take place?—It was in Makaula’s 
country. It was at the time unannexed. 

8540. So that the proceedings were according to Kafir custom ’—Yes. 

8541. And did the whole of the proceedings seem to you to be conducted consis- 
tently with justice and fair play ?—They seemed very orderly and in fair play. 

8542, What I want to know from you is, whether from your experience and 
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knowledge, you think there is, in the Kafir system, any such rules and forms of law 


Acting Governor's which we could now formulate and put into some sort of code for their own government ? 


Agentin Basutoland. 
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—I think so; the customs might be collected and formulated.- 

8543. Do you think they are so comprehensive that they would meet every case of 
violation of the law which would arise ?—I think so, but I described, in one of my 
reports upon that country, how I thought these could be collected, and I believe that 
report was published in one vf the Blue Books. I am under the innpression, in fact I am 
almost sure, that my report published in the Blue Book of 1875, gives these, though 
there was some omission in it. ‘Two sessions ago I called for the papers, and the 
omitted part was published. : 

8544. Are you prepared to make a recommendation now, and say, that the annexed 
territories should be governed by a modified system of native law and custom ?— I think 
so, I believe it should be ; but I think there would be some danger in making native 
customs too hard and fast, and creating things law which are in the course of change, 
and which might, with benefit, be altered or dropped altogether, since they are only 
customs. 

8544. Can you oblige us by giving the reasons which led you to the conclusions 
you have just stated ?—I think that the laws of the people have grown about them, 
and form part of their mind and of their whole ideas, and to introduce a foreign law, 
at once, would startle these people, and make them exceedingly dissatisfied, whereas 
with their own laws they would be satisfied. But some of their laws are not as good 
as they might be, and I think these might be gradually improved upon, by acting, in 
the first instance, on the people themselves, and inducing them to see and understand 
what was dangerous and wrong in these laws, and getting them (the people) gradually 
to modify them ; for instance, their laws in regard to polygamy, and matters connected 
with their social condition as concerns the women. 

8546. Suppose such a system was adopted for the government of these peopie in 
the dependencies, would it not be inconsistent with the way in which the natives in the 
colony are governed, and would not there be, in consequence, some embarrassment and 
difficulty ?—I think that that difficulty might be got over by native law, in connection 
with purely native matters being administered in the colony, the same way as they 
are in the dependencies and territories in question. 

8547. Would not that cause the evil of a double system of law in the colony ?— 
There are double systems of laws in England; for instance, there is the custom of 
gavelkind, and different customs in regard to marriage in the several kingdoms. 

8548. I understand you would not recommend us to adopt a hard and fast system 
of Kafir laws and eustoms ?—Yes. 

8549. How would you recommend any changes to be effected, any alterations and 
improvements ?—When possible, I would effect improvements by moving the people 
themselves to modify their own customs. 

8550. What machinery would you use for getting them to take any action ?— 
Bring the people in some way into council. 

8551. Have you not observed that the laws of the Kafirs are usually made by the 
chief and his permanent councillors without reference to the people ?—No, I think 
that the laws have all grown up among the people, and are only administered by the 
chief. : 

8552. Are there any instances, in your experience, in which laws have been changed? 
—I do not remember any. I think Moshesh once forbade circumcision, but during the 
wars the custom was revived. The same chief also published a law against the sale of 
brandy in Basutoland; otherwise I hardly know of any law proclaimed by the chief. 

8553. Moshesh also published a law against killing for witchcraft P—Yes, he 
altered and modified the law there completely, but that was after long council with the 
tribe, and it is remarkable that this, of the three laws which Moshesh made altering the 
customs of his people, is the only one which has on the whole held its grounds Regard- 
ing it, he undermined the prejudices of his people, and they agreed, at length, in council 
that accusation for witchcraft was generally false and malicious. He did this before 
he knew Europeans, and there was little killing for witchcraft afterwards in his tribe. 
The law against selling liquor, and that putting a stop to circumcision have both been, to 
a great extent, failures. ‘These were his individual commands. 

8554. Was the council in pitsos ?—Yes, and in which he proved to the people that 
the accusations for witchcraft were false. 

8555. Are you aware of any custom or practice amongst the Kafirs at all analogous 
to the custom of holding pitsos in Basutoland ?— Yes. es 

8556. Will you describe it ?—Yes, I will take Umhlonhlo, for instanee. Before 
he was taken over by the Government, as well as after being placed under the Govern- 
ment; whenever I met him and he had to speak about matters concerning the whole of 
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his people, he collected the tribe; that is to say, the principal men of the tribe, who sat J. M. Orpen, Esq., 
apart from him altogether, and they consulted like a parliament by themselves. oe a haben 

essengers passed between the chief and these men, who communicated the decision of -&" 
the tribe to him, and then he announced the decision. Afterwards, when he was under April 29, 1882. 
the Government, whilst they were consulting about matters, they continued to follow 
the same mode when communicating with me, and he never spoke in his own name, and 
he always said, ‘‘ This is the decision of the Pondomise.”” I might mention that, in Pon- 
doland, when I had to meet the people, the chiefs always said they could not speak to me 
without consulting their people, and the whole tribe was collected in order to speak to 
me. But there the chief was present with the tribe when they spoke to me, and this 
they did as foreigners speaking to the representative of a foreign state. I have under- 
stood Umhlonhlos’ was the more regular old native custom of those tribes, for the council — 
to deliberate also. 

8557. Do you think that in the administering of laws by the magistrates in these 
serene the chiefs or headmen could in any way be of use in assisting the magistrates P 
—Certainly. 

8558. What standing would you give them; use them as jurors or assessors in 
court ?—If a jury system was established, I would not have the chiefs but I would have 
the elders of the tribe as jurors. 

8559. Would you commit to them the functions of jurors ; that is, with power to 
find the verdict as to whether the prisoner was guilty or not P—I am inclined to think 
I would. 

8560. And would you expect to find those men so free from bias, and so intelli- 

ent, that they would find such a verdict as would generally meet with approval P— 
F think they would be sufficiently free from bias, quite intelligent enough; the only 
question would be that cf being sufficiently independent, and, r think, they would be 
that, provided their rights to land, and in other respects, were fully recognized by the 
Government; but if their rights, in regard to land especially, were cabjetted to the 
will of the magistrate or chief, then they would not be sufficiently independent. 

8561. Would you recommend that the administration of justice in these territories, 
in all its branches, should be conducted by a magistrate and by jurors P—I think ecrimi- 
nal cases might well be tried by juries, but it would depend upon the fact of having a 
sufficiently independent jury. 

8562. Would you go so far as to say that you would commit to this jury the 
important duty of finding the verdict in criminal cases ?—I think it might very well be 
done. 

8563. And do you think it would be safe to take the duty of finding the verdict 
out of the hands of the magistrate, and limiting his duty to inflicting the penalty and 
seeing the law carried out ?—I think the verdict would be as safe as in the hands 
of the magistrate. 

8564. In choosing these jurors would you select them as they are selected in the 
colony, by a list framed by an officer of the court ?—Those are matters on which, if I 
had my way, I would consult the people themselves, in order to find out what would 
give them the most satisfaction. I don’t think I should choose them in the same way 
as they are chosen in the colony; I would rather leave it to the people themselves to 
select a body of men from whom jurors could be taken. 

8565. Would you make any sort of property qualification, or anything else to 
entitle a man to be a juror?—lI do not think it would be necessary; they have all 
got property, and the people themselves would make a better selection than we could. 

8546. Do you think you could get them to perform the duty without being paid P 
— Yes, it is a duty which naturally comes to every man among them. 

8567. But would you entrust a court, composed, as you suggest, of a magistrate 
and a jury of Kafirs, with the very important duty, say, of trying a man for murder P— 
Yes, I would ; I think the verdict would be just as safe as with the magistrate. 

8568. And do you think that the ends of justice would be sufficiently answered by 
leaving such a court to deal with an important case like that ?—Quite so. 

8569. In your varied experience, have you ever allowed your native assistants to 
undertake and perform the important duties of jurors and find the verdict in a serious 
case ?—I have not, but then I have not had such a “varied experience’’ as a magistrate. 
I only acted as a magistrate in a country in which I was establishing government for 
the first time. 

8570. But, I presume, you usually reserved the judicial powers to yourself >—Yes, 
altogether; those were my instructions. . 

8571. Is that quite consistant with the recommendation you have made ?—I am 
speaking about my instructions, and my recommendation is given on my ideas as to what 


I would do, 
oo 
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8572, Mr. Stanford.| What were the instructions given you by Government ?— 
My instructions were to be guided by the book on Kafir laws and customs, as far as 
consistant with justice and humanity. 

8573. In our journey through Kafirland, we were told that when Emigrant Ten- 
buland was taken over by the Government, certain judicial powers were reserved to the 
chiefs and headmen. Are you at all aware of the terms on which these reservations 
were made ?—I have no official knowledge of them, only from Blue Books. 

8674. Assuming that such reservations were made, do you consider that it is a 
matter of much moment that we should keep to the strict terms of the convention ?—I 
think we ought to do what is fair to the people. 

8575. Bo you consider it good policy to keep strictly the terms of such compacts 
as are made ?—If the compact is cinta to the people, decidedly not; the first duty is to 
protect the people. 

8576. Then, according to your view, good policy might suggest that the stnct 
terms of these conditions might be relaxed ?—Yes, I think that the people should be 
consulted in the matter. What I mean is, that I would not admit any power distinct 
from the State which could punish the people without appeal. 

‘8577. Mr. Upington. | So that if you did invest the chief with any power, under 
such agreement, you would entrust ie with that power, the same as a_ colonial 
magistrate ?— Yes. 

8578. Is there any chief who possesses sufficient education to be able to act as a 
Colonial magistrate >—He could not act as a Colonial magistrate would; he would not 
have the same education, but he might still do justice although a black man. 

8579. But would he be in a position to understand the law and to adjudicate in 
the manner in which a magistrate ought to adjudicate ?—I think so. 

8580. Do you know any native in Basutoland who would be qualified to fill the 
position of a Colonial magistrate ?—No. 

8581. Not even any of Moshesh’s young men P—No; I think they have intelligence 
enough to give a decision in a case, equal to that of many Colonial magistrates, but they 
have not education enough to do all that is necessary to be done in a court. 

8582. Suppose a native chief were appointed to be a Colonial magistrate, do you 
think he would lose his influence among his people by reason of his dispensing the 
Colonial law, instead of the ancient law of the tribe P—I think he would, if he ad- 
ministered law obnoxious to the people, but not otherwise. 

8583. I have understood that, if native assessors were appointed, and if their 
opinion was taken by the presiding magistrate, it would be quite satisfactory to the 

ple, even although the magistrate did not follow that opinion ?—I think it would 
Pe satisfactory to the people. 

8584. With reference to the criminal law, Mr. Orpen, do you see any marked dis- 
tinction between the Colonial criminal law and the criminal law, as we will style the 
law, in force amongst the natives in our dependencies, as regards the definition of the 
offences? For instance, is murder the same amongst the natives ?— Yes. 

8585. And the bulk of other offences, known to the Colonial criminal law, may be 
defined in the same way according to native customs ?—I think so. 

8586. That being so, don’t you think it would be better, on the whole, to introduce 
the Colonial law, rather than to introduce a code founded on native customs ?—lI think, 
as to the definition of offences, that the Colonial law might be introduced. In regard to 
punishments I am inclined to think, that, taking the punishment of fine as in use 
among the Kafirs, that it is better, in most cases, than imprisonment. 

8587. Upon what do you base that opinion; do you think it is more calculated to 
cause fear P—It is more in accordance with the customs and feelings of the people, and 
I think it is effectual. 

8588. Then do you think that the imposing of the penalty of fine for theft of 
aa will be just as effectual as imprisonment would prove for the same offence ?— 

uite 80. 

8589. Mr. Stanford.| When you were governing the Pondomise tribe, Mr. Orpen, 
did the chiefs continue to try cases at their kraals >—They continued to try civil cases. 

8590. Always, I suppose, with right of appeal to you P—Yes, and more than that, 
and in my report I mentioned this very thing, Umhlonhlo came to me and asked that 
very question, as to whether they were to be allowed to try cases. I said, “ Yes, as a 
sort of arbritrator, but still, as you are an officer of Government, you are bound to 
report these cases, and whenever you hear a case you must send the plaintiff and 
defendant and your officer to me, and I will ask both parties, and your officer, to state 
the case and the decision, and record it, and if no objection be made, on the spot, I will 
make it a rule of court, and then it is recorded for ever, and there can be no dispute 
about the exact decision, and there will be a fee payable to you for having heard the 
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case. For the present I will fix it at 10s. and 2s. 6d. for your messenger, and this is a J. M. Orpen, Esq., 
fee to be paid by the person who loses the case.” He was quite satisfied with that, for 7 pea NP 
the time being, and it worked well. Ang ees 

8591. Subject to appeal to yourself, and these restrictions, you allowed chiefs to April 29, 1882, 
try cases P— Yea. 

8592. Did you find their decisions fair, as a general rule P—Quite fair. 

8593. Is that a system you would recommend to be continued where there are 
chiefs holding the same position as Umhlonhlo ?—TI think so. 

8594. Mr. Upington.] Did the chief adjudicate, and after such adjudication, was 
it necessary to bring the decision to you for ratification P—Yes, besides the right of | 
appeal, I compelled the chiefs to report all cases. 

8595. Not only that, but he sent the parties to you, so that the decision in all cases 
were checked ?—Yes. 

aes Mr. Stanford.| Did you allow them to try petty criminal cases in the same 
way ?—Yes. 

8597. Did they try cases of theft, for instance ?—Yes; but I may say that I left 
very soon after the commencement of the system. 

8598. You cannot say how the system would have worked after a time ?—Hardly, 

8599. Under native law, where a Kafir steals a sheep from another, and the owner 
having discovered the thief, the latter pays four or five sheep to settle the matter, does 
it end there P—Yes, I believe so. 

8600. And the chief has no right of interference P—No, it is a civil case. 

8601. Did you treat cases of the same nature in that way, when governing the 
Pondomise territory ?—No such case ever came before me, none of compounding. 

8602. Had it been reported to you that a case of theft had been compounded in 
that way, would you have taken notice of it P—No. 

8603. From your experience among the natives can you say whether many cases of 
theft are quietly settled in that way, according to their own customs ?—I think so. 

8604. In framing any code of laws, for their government, would you recommend 
that this practice of theirs should be considered ?—I am inclined to think so. 

8605. Where a people come under us voluntarily, and have made conditions that 
their chief shall have the right to try cases, subject to the right of appeal to the resident 
magistrate in all cases, reserving to themselves the hearing of civil cases and minor 
criminal offences, do you recommend that those powers should be taken away from them, 
apo that the people themselves wish it to be continued ?—No, if the people were 
satisfied I should be content to allow it to remain. 

8606. Do you think it at all probable that chiefs of high rank among native tribes 
would come to the magistrate’s court to sit as jurymen ?—Not as jurymen, and, I think, 
there would be difficulty in getting them to come and sit as assessors. 

8607. Do you think it advisable, in the present condition of the natives beyond the 
colony, to introduce circuit courts and Colonial procedure among them ?—Not Colonial 
procedure, I think. It might be very well for a judge to try grave cases, but then in 
accordanse with laws which would be framed for those countries. 

8608. Embodying, I take it, native procedure to some extent P—Yes. 

8609. Do you think the introduction of agents in the magistrate’s courts of the 
native territories good P—No, I do not. 

8610. Why not P—I think they will 1uin the people, who are quite capable of 
conducting their own cases. 

8611. Do you consider the pass laws, at present in use, suitable P—No. 

8612. In what respect do you consider them ursuitable P—I think they are in- 
effective. I think one cannot have police everywhere to Jook after people going about 
without passes, and farmers will not bother themselves about it. 

8613. What changes do you recommend in the present system ?—I think that ail 
natives in these territories ought to be registered, and ought to carry an extract of the 
registry about with them, and that they ought to report changes of residence, through 
the headman, to the magistrate, and that when a pass is given to a man it ought to bear 
the name of the holder and be numbered, as a reference to the registry. Passes are 
usually given in a very wholesale way at magistracies, and very often are handed to 
the wrong man; but as long as a man carries a bit of paper with him, everybody who 
sees it 1s perfectly satisfied, and very few even take the trouble to see it. 


8614. Would you make any distinction in classes of natives, I mean in the way of 
giving permanent passes or certificates of citizeriship to men of good character and 
standing ?—I think I should. The object of passes should be, principally, to protect 
honest men from being taken up as vagrants, and the public from real vagrants. 

8615. Would you give to men of good character any pass similar to the old certi- 
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8572. Mr. Stanford.| What were the instructions given you by Government ?— 
My instructions were to be guided by the book on Kafir laws and customs, as far as 
consistant with justice and humanity. 

8573. In our journey through Kafirland, we were told that when Emigrant Tem- 
buland was taken over by the Government, certain judicial powers were reserved to the 
chiefs and headmen. Are you at all aware of the terms on which these reservations 
were made P—I have no official knowledge of them, only from Blue Books. 

8674. Assuming that such reservations were made, do you consider that it is a 
matter of much moment that we should keep to the strict terms of the convention ?—I 
think we ought to do what is fair to the people. 

8575. Do you consider it good policy to keep strictly the terms of such compacts 
as are made ?—lIf the compact is unfair to the people, decidedly not ; the first duty is to 
protect the people. 

8576. Amhen, according to your view, good policy might Ree that the strict 
terms of these conditions might be relaxed ?—Yes, I think that the people should be 
consulted in the matter. What I mean is, that I would not admit any power distinct 
from the State which could punish the people without appeal. 

‘8577. Mr. Upington.] So that if you did invest the chief with any power, under 
such agreement, you would entrust him with that power, the same as a_ colonial 
magistrate ,— Yes. 

8578. Is there any chief who possesses sufficient education to be able to act as a 
Colonial magistrate >—He could not act as a Colonial magistrate would; he would not 
have the same education, but he might still do justice although a black man. 

8579. But would he be in a position to understand the law and to adjudicate m 
the manner in which a magistrate ought to adjudicate ?—I think so. 

8580. Do you know any native in Basutoland who would be qualified to fill the 
position of a Colonial magistrate P—No. 

8581. Not even any of Moshesh’s young men ?—No; I think they have intelligence 
enough to give a decision in a case, equal to that of many Colonial magistrates, but they 
have not education enough to do all that is necessary to be done in a court. 

8582. Suppose a native chief were appointed to be a Colonial magistrate, do you 
think he would lose his influence among his people by reason of his dispensing the 
Colonial law, instead of the ancient law of the tribe P—I think he would, if he ad- 
ministered law obnoxious to the people, but not otherwise. 

8583. I have understood that, if native assessors were appointed, and if their 
opinion was taken °y the presiding magistrate, it would be quite satisfactory to the 

eople, even although the magistrate did not follow that opinion ?—I think it would 
be more satisfactory to the people. 7 

8584, With reference to the criminal law, Mr. Orpen, do you see any marked dis- 
tinction between the Colonial criminal law and the criminal law, as we will style the 
law, in force amongst the natives in our dependencies, as regards the definition of the 
offences? For instance, is murder the same amongst the natives P—Yes. 

8585. And the bulk of other offences, known to the Colonial criminal law, may be 
defined in the same way according to native customs ?—I think so. 

8586. That being so, don’t you think it would be better, on the whole, to introduce 
the Colonial law, rather than to introduce a code founded on native customs P—I think, 
as to the definition of offences, that the Colonia] law might be introduced. In regard to 
punishments I am inclined to think, that, taking the punishment of fine as in use 
among the Kafirs, that it is better, in most cases, than imprisonment. 

8587. Upon what do you base that opinion; do you think it is more calculated to 
cause fear ?—It is more in accordance with the customs and feelings of the people, and 
I think it is effectual. 

8588. Then do you think that the imposing of the penalty of fine for theft of 
ae will be just as effectual as imprisonment would prove for the same offence ?— 

ulte 50. 

8589. Mr. Stanford.| When you were governing the Pondomise tribe, Mr. Orpen, 
did the chiefs continue to try cases at their kraals P—They continued to try civil cases. 

8590. Always, I suppose, with right of appeal to you ?—Yes, and more than that, 
and in my report I mentioned this very thing, Umhlonhlo came to me and asked that 
very question, as to whether they were to be allowed to try cases. I said, “‘ Yes, as a 
sort of arbritrator, but still, as you are an officer of Government, you are bound to 
report these cases, and whenever you hear a case you must send the plaintiff and 
defendant and your officer to me, and I will ask both parties, and your officer, to state 
the case and the decision, and record it, and if no objection be made, on the spot, I will 
make it a rule of court, and then it is recorded for ever, and there can be no dispute 
about the exact decision, and there will be a fee payable to you for having heard the 


MINUTES OF EVIDENCE. 491 


case. For the present I will fix it at 10s. and 2s. 6d. for your messenger, and this is aJ. ¥. Orpen Eeq., 
fee to be paid i the person who loses the case.”” He was quite satisfied with that, for aah aBented: 
the time being, and it worked well. PO gies 

8591. Subject to appeal to yourself, and these restrictions, you allowed chiefs to April 29, 1882, 
try cases P— Yes. 

8592. Did you find their decisions fair, as a general rule P—Quite fair. 

8593. Is that a system you would recommend to be continued where there are 
chiefs holding the same position as Umhlonhlo P—I think so. 

8594. Mr. Upington.| Did the chief adjudicate, and after such -adjudication, was 
it necessary to bring the decision to you for ratification P—Yes, besides the right of — 
appeal, I compelled the chiefs to report all cases. 

8595. Not only that, but he sent the parties to you, so that the decision in all cases 
were checked ?— Yes. 

seal Mr. Stanford.| Did you allow them to try petty criminal cases in the same 
way ’—Yes. 

8597. Did they try cases of theft, for instance ?—Yes; but I may say that I left 
very soon after the commencement of the system. 

8598. You cannot say how the system would have worked after a time P—Hardly, 

8599. Under native law, where a Kafir steals a sheep from another, and the owner 
having discovered the thief, the latter pays four or five sheep to settle the matter, does 
it end there >—Yes, I believe so. . 

8600. And the chief has no right of interference P—No, it is a civil case. 

8601. Did you treat cases of the same nature in that way, when governing the 
Pondomise territory P—No such case ever came before me, none of compounding. 

8602. Had it been reported to you that a case of theft had been compounded in 
that way, would you have taken notice of it —No. 

8603. From your experience among the natives can you say whether many cases of 
theft are quietly settled in that way, according to their own customs ?—I think so. 

8604. In framing any code of laws, for their government, would you recommend 
that this practice of theirs should be considered ?—I am inclined to think so. 

8605. Where a people come under us voluntarily, and have made conditions that 
their chief shall have the right to try cases, subject to the right of appeal to the resident 
magistrate in all cases, reserving to themselves the hearing of civil cases and minor 
criminal offences, do you recommend that those powers should be taken away from them, 
supposing that the people themselves wish it to be continued P—No, if the people were 
satisfied [ should be content to allow it to remain. 

8606. Do you think it at all probable that chiefs of high rank among native tribes 
would come to the magistrate’s court to sit as jurymen ?—Not as jurymen, and, I think, 
there would be difficulty in getting them to come and sit as assessors. 

8607. Do you think it advisable, in the present condition of the natives beyond the 
colony, to introduce circuit courts and Colonial procedure among them P—Not Colonial 
procedure, I think. It might be very well for a judge to try grave cases, but then in 
accordance with laws which would be framed for those countries. 

8608. Embodying, I take it, native procedure to some extent ?— Yes. 

8609. Do you think the introduction of agents in the magistrate’s courts of the 
native territories good ?—No, I do not. 

8610. Why not ?—I think they will 1uin the people, who are quite capable of 
conducting their own cases. 

8611. Do you consider the pass laws, at present in use, suitable P—No. 

8612. In what respect do you consider them unsuitable ?—I think they are in- 
effective. I think one cannot have police everywhere to look after people going about 
without passes, and farmers will not bother themselves about it. 

8613. What changes do you recommend in the present system P—I think that ail 
natives in these territories ought to be registered, and ought to carry an extract of the 
registry about with them, and that they ought to report changes of residence, through 
the headman, to the magistrate, and that han & pass is given to a man it ought to bear 
the name of the holder and be numbered, as a reference to the registry. Passes are 
usually given in a very wholesale way at magistracies, and very often are handed to 
the wrong man; but as long as a man carries a bit of paper with him, everybody who 
sees it is perfectly satisfied, and very few even take the trouble to see it. 


_ 8614. Would you make any distinction in classes of natives, I mean in the way of 
giving permanent passes or certificates of citizenship to men of good character and 
standing ?—I think I should. The object of passes should be, principally, to protect 
honest men from being taken up as vagrants, and the public from real vagrants. 

8615. Would you give to men of good character any pass similar to the old certi- 
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8617. To what class of men would you ah these certificates ?—I should give 


eir own government, they would work it out better than now. 

8620. Do you think that, in the interest of the colony, and the interest of the 
natives themselves, the native question should be one of party politics P—I think it 
a very bad thing, but it is an inevitable one. - 

8621. Do you think there is any way of separating it from party politics?— 
Only by persons becoming more moderate than they are. ; 

8622. Could not some provincial government be provided for the territories beyond 
the colony ?—I think they could be given ashare in their own government. But some 
one must be responsible for that government, and the colony is the only organised 
community which can be held responsible. The check would come from the people 
being allowed to take some part in the representation in the Colonial Parliament. 

8623. In what way would you allow the people a voice in the making of laws 
applicable to themselves P—It is a difficult question, and I would consult the people 
themselves about that also. It is difficult, because of the existence of the chiefs, who 
are jealous of their authority. 

8624. Is not that jealousy of the chiefs attributable to our action in regard to 
them ?—Partly, and partly to the natural love of power. 

8625. If a permanent officer were appointed, by the colony, to be head of the 
Government of ie native territories, could not a council composed of native chiefs and 
representative people be formed to assist him P—Yes. 

- 8626. Do you think you might safely allow such a council to frame laws which 
could be applied in those territories, and submit such laws, if necessary, for the approval 
of Parliament ?—Yes, 

8627. Don’t you think such a system would be better than at present, and allov- 
ing them to be open to all kinds of legislation, which may be forced through Vazrlia- 
ment, perhaps by reason of party politics P—I think it would be better than being 
altogether unrepresented, but I think that parties would fight about legislation and 
administration, just as much as they do now. 

8628. Would you not go further, and let the people make their own laws without 
any reference to Parliament ?—I would let people suggest their own laws, but still be 
subject to the decision of Parliament. ; 

8629. Would you, then, give them the power of discussing these measures first, 
and, besides that, representation in Parliament ?—Yes. 

8630. Mr. Upington.] If they obtained representation do you think that they 
would return white men ?—Yes; I think so. At present they would certainly do s: 
but those white men would make it their business to study the feelings and interests of 
their constituencies, exactly in the way English gentlemen study the feelings and interests 
of Dutch constituencies. 

8631. Mr. Stanford.) Do you think it possible that they will be allowed to be 

epresented in Parliament ?—I think so ; I do not think there is so much prejudice against 
it. 

8632. Did you find the existence of communal responsibility remarkable among the 
Pondomise ?—I do not remember instances of its being enforced, or of its being requi 
to be enforced. I do not think, as far aos I know, that there is absolute communal 
responsibility among the Kafirs. 

8633. In spoor cases, for instance, where cattle had been stolen from the colony. 
and the spoor had become obliterated in a certain section, would not that section be 
eae se for the value of that stolen cattle under their own laws ?—I remember read- 
ing it as the opinion of Mr. Warner, or in the evidence before some Committee, that 
that was a law introduced by the colony itself: the absolute holding them responsible 
for a spoor; in fact, I am sure of this, and that it was only held between colonists and 


MINUTES OF EVIDENCE. 493 


natives, but that it was not the law among the natives themselves, and resulted from J. ¥. Orpen, Eeq., 
certain treaties among the colonists and the Kafir tribes, whereby these latter were held pine Banicland. 
absolutely responsible for spoors. — 

8634. Did you carry out that principle in your administration?—No; Thad no April 29, 1882. 
occasion, and it is a thing almost impracticable. 

8635. Mr. Upington.| Is the spoor law recognised in Basutoland, or is it known to 
the Basutos P—No ; as far as I have heard, they are bound to take up a spoor and do 
their best to carry it past; but if the evidence should point to the people having con- 
cealed a spoor, and the whole circumstances seem to point to the community being 
responsible, that they would only then be so. 

8636. And, as I understand you, even that does not apply to Basutoland P—I don’t 
think, under our present laws, that it is applicable in Basutoland ; our present law does 
not recognise there a common responsibility. 

8637. Mr. Stanford. | pg ema the Free State Boers and Basutos, did it 
exist before the present law was in force P—There was an agreement made by Sir Geo 
Grey and President Boshoff and the Basutos about 1855, referring to spoors, but I do 
not think it was anything like so absolute as the treaties we had with the Kafirs, not at 
any time. 

8638. Under that agreement did they have to make good the value cf property 
traced into Basutoland P—I think that when property was distinctly traced to certain 
people, those people were liable ; several head of cattle for one. 

8639. Seeing that most of the crimes which are crimes under the colonial law are 
also crimes under the Kafir law, do you think that in the trials of such petty cases as 
still remain in the power of the chiefs to adjudicate upon, they could out such 
a penal code as we have here, which provides for almost every petty criminal case P—I 
think so, provided there is the right of appeal. 

8640. Mr. Ayliff.] Have you found the practice of polygamy and ukulobola 
common amongst all the tribes with which you have had experience P— Yes. 

8641. I suppose you would say that the practise of polygamy is one which o:nnot 
easily be eradicated —Exactly. 

8642. Do you think that it should receive any sort of legal recognition, that is to 
say, should the court have the power to entertain cases arising out of matri- 
monial disputes in polygamous marriages P—It would depend upon what those disputes 
were. 

8643. Suppose a man hada plurality of wives and he came into court, and 
applied for an order directing one of these wives to return to him ; would you entertain 
such a complaint, or say “ This is a polygamous marriage, I will give it no sort of re- 
cognition whatever? ”’—It is a difficult question; but I do not think wives are at all 
compelled, under Kafir law, to return. 

8644. Would you recommend any system of registration of po yen marriages P 
—It would be better if they were registered. My idea is that the agreement, whatever 
it is, should be registered, and the contract descnbed. 

8645. I suppose you know the Basutoland regulations on that subject P—I 
have not looked them over very carefully. 

8646. From your experience do you think those regulations operate ?—I have no 
experience of their operation in Basutoland. 

8647. Touching ukulobola, do you consider that to be a mere matter of purchase 
and sale of women, or more in the character of dowry or asettlement for the wife ?P— 
I have not had much experience in such matters, but I think, to a large extent, it bears 
the character of a purchase, but it is with the willing consent of the women, and it is 
veiled; they do not admit that it is purchase. 

8648. Have you not met any instances where a woman having been purchased 
refuses to go to her chosen husband who has given cattle for her ?—I have not known 
puch a case, but I think she would be protected by law from being forced. At present 
they are forced by the force of opinion and training. The idea that they are compelled 
to obey their -parents is paramount, and it is a custom which can only be checked 
gradually, and by their learning that they are free. 

8649. Mr. Upinglon.| Are you acquainted with the Basuto marriage customs and 
ceremonies ?—Not fully. 

8650. Have you any reason to think that there is any great difference between 
their customs and those of the ordinary colonial Kafirs?—I believe they are much 
about the same, but I have not that intimate knowledge of the Basutos which wonld 
enable me to enter fully into these details. 

8651. I believe this system of the plurality of wives, exists to a very great extent 
in Basutoland ?—Yes. 

8652. Is it the same among Christian Basutos P—No, though some do fall back 
into polygamy ; but they are taught that it is unchristianlike. 
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8653. I believe the chief Letsie has a large number of wives P—Yes. 
8654. About how many would you suppose P—A hundred, at least. 
8655. Are they located in different parts of the country?—They are generally 


8656. Is the Basutoland law of inheritance the same as the Kafir law of inhent- 
ance P—I believe it is not exactly the same, but itis stated generally in the Commission’s 
report, presented to the House in 1873. 

8657. Do you think that the Basutos have any objection, from what you know of 
them, to a system of compulsory registration of marriages ?—I cannot say. I know 
that there is some dissatisfaction in regard to the regulation lately published in 
reference to marriage, but I do not know what the dissatisfaction is. They are ina 
jealous state, and they do not like new laws to be framed without their being 
consulted. 

8658. Suppose the Basuto law, and the colonial Kafir law of inheritance was 
codified, upon te basis of the native customs, do you think that it would be an ad- 
visable thing to recognize that in the Courts of the Colony ?—Yes, but Ido not know 
that it is exactly the same everywhere. There is a difference between Basuto and 
Kafia. customs. My own idea was, that the codification ought to take place after a 

eneral inquiry as to what it actually was, and I thought that it could be got at by 

ving the decisions of these small native courts recorded in the way I have mentioned 
as introduced among the Pondomise, and then the cases being classified, and the 
general results arrived at by examination. 

8659. Have the Basutos any form of testamentary disposition, and are they ac- 
customed to call together witnesses whenever they make any disposition of their 
property P—Yes, they are generally family witnesses. 

&660. Is there anything like a written record kept?—No, certain frends or 
relatives are chosen to be the depositaries of the intentions of the father for the dis- 
posal of his property. 

8661. Mostly, Tasorhanl on the occasion of his taking another wife: Is that 
s0 P—No, as he acquires cattle, he from time to time disposes of them among the 
different households. 

8662. Mr. Stanford.| Does the power of divorce rest with the married women as 
well as with the husbands, within your knowledge P—I think they can separate from 
their husbands at will. I am inclined to think so, but I am not intimately acquainted 
with these things. 

8663, Mr. Upington.] In which event does he get his cattle back P—He gets a 
certain share, it depends upon whether he has had children by her or not. 

8664, Mr. Stanford. e you aware that under the regulations in force in 
Basutoland, Griqualand East, and in the Transkei, the registration of wives has been 
made compulsory P—I am. 

8665. And in regard to Basutoland, are you aware no registration has taken 
place P—I believe very few, if any, registrations have taken place. ' 

8666. Are you aware of the fact that in East Griqualand, and in the Transkei, 
hardly any married women have been registered P—I was not aware of it, but I think 
it very probable. 

— 8667. Do you think it wise to allow this rule of registration still to continue in the 
regulations, when it has become, by the action of the people, a dead letter?—No, I 
think I would make the registration voluntary, but I consider registration itself a good 
thing, though you cannot compel people to carry it out. 

8668, Do you think that a law requiring that the girl’s consent shall be necessary to 
every marriagy which takes place, would be a useful check upon polygamous marriages 
amongst the natives ?—I think so. 

_ 8669. Would you impose any other checks at the present time P—I do not know 
what other checks you could impose; you cannot interfere with the liberty of the indi- 
vidual. They might be encouraged and given opportunity to register the contract by 
which they agreed to cohabit as man and wife, so that, if that compelled keeping to 
one spouse, its breach by polygamy might cause some loss to the person breaking the 
contract, and similary conditions regarding children’s, or other inheritance, and disposition 
of property, could be voluntarily registered. 

8670, It has been suggested to the Commission by some witnesses, that only the 
first marriage should be recognized, and that any marriage after that should be looked 
upon as an immoral contract, do you approve of such recommendation ?—No, I do 
not think you can do that with the people in their present state. 

8671. Reverting to the question of the Spoor law, you stated that the Spoor 
law was an innovation upon native custom ?—No; I only judge so from Mr. Warner’s 
statement. 
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8672. I have here a communication from the Rev. Mr. Mackenzie, forwarded to 
the Commission, in which he states that the Spoor law is known to exist among the 
Bechuana tribe. The extract is as follows:—‘ Theft of cattle. It is important to 
notice a native feeling and custom connected with the stealing of cattle and other 
stock. This may be stealing as between members of the same tribe, whén it is 
thought of as mere theft. It is also possible for a mere theft of cattle to be com- 
mitted by a member of one tribe from the cattle of a neighbouring tribe, but this latter 
action has so serious a political consequence among all the native tribes, that it is not, 
as far as I know, a crime of frequent occurrence. When the spoor of stolen cattle 
crosses a boundary line between two tribes, or reaches the grazin und of their 
first cattle post, the men on the spoor return and inform the chief: Then it is either 
a simple theft, or it is a declaration of war, on the part of the chief into whose 
country the cattle have gone. A messenger is accordingly despatched to demand an 
explanation. In the meantime the cattie have been either driven off to some place of 
security, if it is a mere theft, or they have been brought into the chief’s In 
every case the chief soon gets to hear of it. It is a crisis; peace or war is the question 
to be decided. It is for the chief and his younger brothers to make up their minds, at 
once, what policy they will adopt. If it is a mere theft, and they wish to remain at 
peace with their neighbour, the stolen cattle, along with the stock belonging to the 
thief—that is to say, the troop in which they are grazing—are seized and brought to 
the chief. A heavy fine is imposed on the man; perhaps he is entirely eaten up, and 
the stolen cattle are sent off so as to meet the messengers from the chief, or are kept in 
the public kraal until their arrival.’ P—I was not aware of this, nor am I well acquainted 
with the Bechuana tribes, but I know this, that they are a people who live in large 
villages, and distinct communities; so that what Mr. Mackenzie describes is a very 
natural result. But where people live in a scattered state, it would be very much more 
difficult to carry out anything of this sort, or to find out who is really responsible for 
the spoor, because of the cattle of different people, not connected together as one com- 
munity, grazing and using the same commonage, and in Basutoland, there is no such 
thing as a community, at present. The people are only recognized as individuals, by 
Government. Where there is a community to be held responsible, that community 
must have some power in order to enforce the responsibility, but they have no power 
whatever ; and, i think, that generally in the native territories, where they are placed 
under our Government, we recognize no community among the people at all. ere 
the people are a community, and the cattle are all kept together, the people can 
know if stolen cattle is amongst their own, and can consequently be held responsible 
for it. 

8673. I hand you the section in the proposed coda, dealing with responsibility 
under the spoor law; wiil you be good sipeph to read it, and say, whether, in your opinion, 
that will meet the case P—It appears, on the whole, fair, but I cannot give it that full 
attention it requires. Families hold themselves responsible, but I think it is a matter of 
good feeling, and a sort of moral obligation for a crime which may be committed by 
any individual member of the family, and I think it arises from that. 

8674, Mr. Ay/liff.] Mr. Orpen, would you recommend that the native territories 
and native locations should be sub-divided and given out to people to hold on individual 
title —I would recognise the existing individual title to the holdings of each man as 
to his fields and huts, just as it at present exists in Kafir law. 

8675. Would you recommend the Government to issue title deeds to individual 
natives ?—To those who apply for it, [ would give individual descriptive titles 
simply. 

8676. Do you think that would be a better system than letting the land, to be held 
by sub-chiefs or headmen, in a block, as trustees for the whole tribe ?—I think I would 
recognise exactly what exists by law, but I do not see the necessity of giving a title deed 
to a tribe. I do not know to whom you would give it. 

8677. Supposing you issued individual titles to the people, would you make the 
land described by title deed alienable ?—No, not without the consent of the people. I 
think that the country ought to be divided into wards, and within these wards there 
should be some council, and I would not allow any land to be alienated, without the 
consent of the council or ward. . 

8678. Would you not allow the owner of a piece of land by title, to sell his pro- 
perty to any other person living in the same village or ward ?—I think that because 
the community has a reversionary interest in the whole, I would not allow them to do 
it without the consent of the community. 

8679. Would you allow such a person holding land by title to sell to a European ? 
—No, not without the consent of the community. The Basutos, for instance, and the 
other tribes are exceedingly jealous in regard to the sale of land, which they consider to 
belong to the whole community. 
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8680. Just direct your attention, say, to Tembuland. Do you think it would be 
wise to cut that up into allotments, and give titles to all the people separately, from the 
chief P—No, not to cut it up into allotments. It belongs to the whole community. 
The chief is only the representative of the community. 

8681. Then you are in favour of a general system of land tenure by individuals ?— 
I am in favour of having individual title to agricultural lands recognised ; but as it at 

resent exists, their individual title is not an absolute title. It is a title as long as they 

old it, but if they give it up they give it back to the community, and it can be re-allotted 
to somebody else. But it is heritable, and can descend from father to son, but 
whenever a family die out or leave, it reverts again to the community. 

8682. You are now describing the tenure of land according to their customs, rather 
than their idea of the subject. According to their customs, cana man transfer or sell 
his land to another ?—No. 

8683. Does not the man, according to their customs, hold his land according to the 
will of the chief ?—No, it is his own. 

8684. You are speaking about agricultural lands; what about the grazing lands? 
—They are the property of the whole tribe. 

8685. And can 2 man bring as many cattle as he likes on to the grazing land P— 
It is regulated by people appointed for the purpose. If a man brought out too large a 
quantity he would be checked, and, in Basutoland, there are reserves which are only 
allowed to be used during certain times of the year. At page 43 of the “ Principles of 
Native Government,” I have given my idea of land tenure. 

8686. Mr. Upington.] As I understand you the land system is this: Each person 
has a defined area of agricultural land, not held by individual tenure but in common 
with all the rest of the tribe, liable to reversion to the tribe in the event of that person 
leaving the country P—He has an undefined common right in the whole country. He 
has a right to have a share allotted to him to plough, and if he has got it he has 
complete property in that except in this respect, that it is liable to reversion to the 
community if he abandons it, or it is taken away from him on account of some crime. 

8687. What objection is there to keeping a registration book of these plots of land, 
shewing that certain individuals are entitled to lots number so and so, number one, two, 
three, and so on ?—I think that could be done, but at present their title is enjoyed by 
the Wai community. Nobody ever attempts to take laad away from a man who has 
a title. 

8688. Why not give them the power of disposal of their own defined plots of 
agricultural land, and also rights of commonage ?—Because it is contrary to their 
custom. It would be an interference with the right of property, the mght of the 
community. 

8689. Is that a good custom to maintain ?—I think it suits them at present, and 
to alter it would be inexpedient and would infringe on the right of property, which it 
is the province of Government to guard. 

8690. Is it not caloulated to beep a tribe in a condition of barbarism ?—I do not 
think so. I think some more definite recognition of individual claims to property will 
grow up with permanent improvements; and that the tribe itself will come to see the 
necessity of some individual right and will make it for themselves in their customs. 

8691. Can you tell me whether a forfeiture of land is the punishment for treason 
against the chief, and is recognised among the natives of the country you are acquainted 
with P—Yes. 

8692. Invariably so ?—Yes. 

8693. Then any proposal on the part of the Colonial Government, to declare the 
lands of rebels to be forfeited for the crime of rebellion, would be in accordance with 
native law ?—Not exactly. 

8694. Why not ?—Because we do not recognise the community. We punish 
crimes individually. If there was a community among the natives who had committed 
the crime of rebellion, then perhaps it would be fair. When the organised community 
is in abeyance, the property is guarded by the Government for the community, who 
are as infants and wards. 

8695. But supposing the whole tribe has gone in for rebellion. Take the case of 
Umhonhlo’s people —It appears an extreme case. I think that perhaps in that case 
it would be in accordance with custom to do so, but the custom would interfere with 
many people who were not rebels, including the children. | 

8696. Is it not a dangerous thing to allow natives who have gone into rebellion to 
return and re-occupy their land without puuishment ?—I think it might be dangerous, 
but the punishment should fall on individuals. 

8697. But if you were aware now, as in the case I have mentioned, that the whole 
tribe has gone into rebellion, would you not say that under such circumstances there 
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should be a punishment for every individual P—I do not see why there should not be. A J. BM. Orpen, Esq., 
whole tribe of men, women, and children too, cannot go into rebellion; it is the act of pein Jovernor é 
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8698. Then is it your opinion that no tribal land should be forfeited for rebellion April 29, 1882. 
except after the ordinary legal course had been taken to try individuals of a tribe?—I 
think it 1s dangerous to leave such power in the hands of Government, to be able to con- 
fiscate the property of the whole tribe because the Government would be inclined to 
consider them all guilty when they were not, and they could not be so. 

8699. Would you recommend then that Umhlonhlo’s people, notwithstanding their 
rebellion, should be allowed to return and re-occupy their lands as before P—I would try 
every one of them and punish every man for his misdeeds according to the offence; you 
would arrive at the same thing on the whole. 

8700. If the matter were to be adjudicated upon according to native law, the 
remedy would be, very short and decisive, I believe? —Yes, perhaps; but according tonative 
law you have them recognised as a community with common responsibilities and powers. 
oe we have broken them up into individuals, without any organisation or powers, it is 

erent. | 

8701. But suppose that a chief were to be perfectly well aware, as in the case of 
Umhlonhlo, that a certain section of his people had gone into rebellion, would he at 
once confiscate the lands of these people P—Yes, he would drive them out, but if they 
came back he would forgive them, and even give them cattle to start with, and land on 
which to place them where he thought best. A native chief, as a rule, very rarely drives 
his people away, and they are very lenient after rebellion is quelled. 

702. Would you approve of the system of having native land courts for the purpose 
of adjudicating on disputes in regard to land and for the purpose of keeping registrations 
of the mode in which the agricultural land was held P—I think it would be well to have 
some sort of native land court; that is, I would have the ward council or other council 
to decide such questions. But all changes are difficult and require to be introduced 
with caution and the feeling of the people to be brought to approve. 

8703. Would you object to ak a system of land courts being presided over b 
European judges ?—I think they would be better for the aid of Europeans, but | 
cannot say I can give any idea, at once. how they should be formed. But, I think, 
generally speaking, that it would be well for the people to have a share in the manage- 
ment of their own lands. 

8704. Would not natives prefer going to the chief to decide any dispute in regard 
to land ?—Yes, rather than to the court I have mentioned. In the first instance they 
would be likely to go to the chief, but they would like to have an appeal to a European 
officer. 

8705. There is one question I forgot to put to you before, in reference to Parlia- 
mentary representation. What franchise would you recommend ?—Would you have 
a manhood suffrage ?—I think election by communities and councils, and not by 
individuals, better. If the colony is not prepared to allow their representatives to be 
members of Parliament with a vote, it could at least allow them to attend as delegates, 
and speak as territorial delegates do in America, and it could not be urged against it 
that such elections would be open to corruption at all. 

8706. Would it be sufficient if notice was given that a meeting would be held at 
a given place for the election of a representative in Parliament, and that each member 
of the tribe attending that meeting should be at liberty to vote ?—I would leave the 
council to decide who they wished to represent them; an elective body. 

8707. Would not that council be very large ?—Yes, very pass and respectable. 

708. And how would that council be elected ?—By the people in each ward. 

8709, Ata public meeting P—I think not. Let every man who had paid his taxes 
vote. 

8710. Mr. Ay/liff.] You think that the privilege of having a representative in 
Parliament would be appreciated P—Very highly. And I think it would tend to cause 
moderation in discussion of native questions. It would tend to do away with the 
injurious effects of their always being made party questions in Parliament. The 
representatives would be looked upon kindly and fairly as the people who were doing 
their best and conducting their proper business and that of those they specially repre- 
sented, and not looked upon as people who had gone slightly wrong in their heads, 
because they were placed in a false position to some extent by being impelled by the 
existence of a glaring want to attend to other people’s business, and not their own, 
specially that is that of their several constituencies. tepresentation would be a safety 
valve, and it would cause the people to feel that Government was a part of themselves 
in which they had a share—a product of their free will. This is the great basis of loyalt, 
everywhere, people looking up to the head as a part of the body and in sympathy wit 
it, j ; - 
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8711. Mr. Stanford.| When natives are living in tribal occupation of land and do 
not wish for individual tenure, would you issue titles to such P—No, let them alone until 
they ask for individual titles. 

8712. What right do you consider that the Colonial Government has over land, 
when submission to our authority has taken place voluntarily, when that land has been 
in occupation of the chiefs and people at the time of their submission P— Only over the 
several commnnities ; not over the property. 

8713. When you have a paramount chief over a tribe, with subordinate chiefs 
under him, and some of the subordinate chiefs go into rebellion, the paramount chief 
and many of his people or the greater portion of them remaining loyal, do you think 
the Government has the right to confiscate the land of subordinate chiefs when the 
paramount chief has remained loyal ?—I do not think so. But I do not think it 
depends upon the paramount chief. I think Moroisi is a case in point. And in that 
cage the country was part of Basutoland and recognised as belonging to a Basuto tribe, 
I do not think it would be just to confiscate Moroisi’s country at all. 

8714, What would you do with people who had rebelled if they came in and 
surrendered to you ?—I would locate them in other parts of the country. 

8715. Supposing their own country was the only part vacant ?—It is a matter of 
policy. On the whole I would let them go back. In Moroisi’s country they were all 
amnestied and pardoned by proclamation, with the exception of those tried and punished, 
and after they had been amnestied or punished and expiated their crime, it was im- 
possible, in justice, or law to do anything more. Among the natives after the rebellion 
was over, the people who had been in rebellion have always been treated very leniently. 

8716. Among themselves P—Yes, among themselves. 

87164. Would they under their own laws consider it a sufficient punishment for 
rebellion to lose all their property P—Yes, and they would be helped by the chief who 
would supply them with cattle. 

«8717. Would you apply the rule before mentioned, in reference to individual title, 
to locations in the colony as well as to the tribes beyond. I mean in respect to issuing 
individual titles where the people do not wish it ?—I think so. 

8718. Mr. Ayfff.] Do you think the natives are capable of managing any sort of 
municipality or village government ?—I think so. 

8719. Would you recommend that anything of the kind should be attempted in 
the native locations in the colony, and in the territories; in the Transkei P—Yes, I 
think it would bea good thing. People would have an interest in managing their own 
affairs. People can always manage their own affairs better than other people can do it 
for them. In Basutoland, and among people under similar circumstances, it would have 
to be introduced very gradually. 

8720. What would you recommend as the governing body ?—I think the object 
aimed at would be the making it elective. Now they would elect the chiefs they have 
at present, but they would be glad to have a check against the power of the chiefs in 
the shape of a council. 

8721. Would you recommend a different manner of choice to what you have just 
now recommended in respect to representation in Parliament P—They might have the 
same people or other people who could’form the central body of electors. I do not 
think it would be well to have a general election throughout Basutoland, or for them to 
be subjected to anything like the violence of a general election, asin the colony. I 
think it ought to be a body who should deliberate and then elect a member or delegate. 

8722. Do you think such a body could perform the functions without the assist- 
ance of the magistrate, or the assistance of some European official P—I think they 
ought to have the assistance of an official. The ps eee could preside, but, I think, 
in regard to municipal affairs, they would express their ideas without the help of the 
magistrate. 

8723. You think it would be a good educating process to give them some sort of 
municipal government ?—Yes, I thinks it would be a good educating process, and I 
think that any Government not well based or in a stable condition, that is in which the 
people have not an interest and a voice, would not last. 

8724. Do you consider that in their aboriginal state the people have a voice in 
their own government ?—Yes, and a very strong voice indeed. 

8725. Mr. Stanford.) What form of municipal government do you think they 
might have ?—I am not prepared to say. It is a thing which has to be studied and 
adapted to the requirements of the people who should be consulted. 

8726. Mr. Ayliff.] Is there any information which you would like to convey to 
this Commission, Mr. Orpen, or any views which we have not suggested by our questions ? 
—I would prefer to consider them and send them in writing. if might like to refer the 
Commission to some things which have been mentioned in the Rev. E. Casalis’ work. 
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8727. Mr. Ayliff.| You are Under Secretary for Native Affairs P—Yes. James Rose Innes, 
8728. And, I believe, Mr. Innes, you were formerly Resident Magistrate and aia he ca 
Civil Commissioner of King William’s Town ?—I was. Affairs. 


8729. You were also magistrate in some other district, and owing to that position — 
you were brought a great deal in contact with natives, and have had much to do with May 6, 1882. 
their management ?— Yes. 

8730. Have you ever paid much attention to what is called ‘“ Native Laws and 
Customs ’’?—I have had the text-book on the subject, to which I have referred for any 
information I required. I allude to the Compendium of Kafir Laws and Customs com- 

iled by direction of Colonel Maclean, which contains the opinions of Messrs. Warner, 

rownlee, Ayhff, and Dugmore on the subject. 

8731. Would you judge, from your experience, that that compendium accurately 
delineates these Native Laws and Customs P—I think so. I am of opinion that the 
Native Laws and Customs, as laid down in that compendium, are still in force among 
the natives at King William’s Town generally, and in other districts also. 

8732. Have you ever observed whether the natives can be successfully controlled 
according to those Native Laws and Customs you are referring to ?—The Laws and 
Customs, as laid down there, embrace certain principles which are not recognized by 
the laws of the colony. 

8733. Taking the case of the Transkeian territories; which would be the best, in © 
your opiniom, to manage them, according to colonial laws, or according to those 
Native Laws and Customs?—lIf the natives in any part of South Africa are British 
subjects, I do not think any advantage would be derived from the administration of 
two systems of law. I do not see why a native, because he is a native, residing with- 
in the colony, should not be amenable to its laws. 

8734. Then am I to understand that it would be a good and wise policy to apply 
to the Transkeian territories the Colonial Laws en bloc?—I am not prepared to 
as far as that, but I should prefer its application, according to the circumstances of the 
Transkei, with which, I may mention, I have not much personal acquaintance, but I 
take it for granted that the Native Laws and Customs there are such as are generally 
found in the colony; I think Colonial Law, as far as possible, would be the best 
to pursue rather than have the administration of justice carried on under two conflicting 
systems. 

e 8735 Have you not observed that these Native Laws and Customs are so inter- 
woven into Kafir society that it is difficult to eradicate them P—Yes, I do not believe 
they can easily be eradicated, but I am quite sure a system which might be followed 
with advantage is this. Whenever they have a case for decision, to elect for themselves, 
whether the matter shall be dealt with according to native custom or whether it shall 
be submitted to the colonial magistrate for decision. If they prefer the colonial judi- 
cial decision, then they would be bound by all that is implied in that reference. 

8736. Would not that introduce a certain amount of uncertainty in the law, and 
which uncertainty would be an evil?—I don’t think so. As far as the decisions of 
headmen are concerned, they would be guided by native law, but when cases come before 
a magistrate, I imagine that the decisions given by him would be so much more in 
accordance with justice and so much better than those of the headmen, that gradually, 
the people seeing these advantages, would prefer that court to any other in course of 
time. 

8737. But would there not be something very much like two systems of law P— 
The one is recognized, but not the other, and it would be left to the option of the 
ple themselves to determine which they would have. This would be done because these 
customs and usages are so interwoven with native life and ideas that it would not be an 
easy matter, at once, by the introduction of a new system, to get them quietly to accept 
that transference, but, in course of time, that would come as a matter of certainty. I 
might mention an instance. You have, in the King William’s Town district special 
magistrates who have exercised jurisdiction, and to my mind improperly because 
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I hold that if these decisions were to be brought before any court of appeal, it would 
immediately challenge the jurisdiction of these special magistrates. These things have 
been done, and the natives have gone to the magistrate in preference to their chiefs, 
because they believed that the decision of the magistrate would be regulated with jus- 
tice, while those of the chiefs frequently show the absence of it. 

8738. Have you observed whether the natives are disposed to give a preference 
to the European magistrate to their chiefs ?—I think so. I know in the King Wil- 
liam’s Town district, I had frequently to determine cases which arose out of native 
law and custom, and the people came to the magistrate in preference to going to their 
own chiefs and headmen who were frequently not impartial, and took good care that 
some of the fine imposed came to themselves. 

8739. I suppose that in the King William’s Town district, the chiefs and head- 
men had no sort of jurisdiction P—None that we recognized. Among themselves they 
exercised certain powers as arbitrators; just as two complaining parties might consent 
to leave the issue of their dispute in the hands of an arbitrator. 

8740. Had the natives in the King William’s Town District the option of going to 
your court or to the special court —They went to either, it was their option, but they 
preferred to come to the magistrate. 

_ 8741. Did these special magistrates show some deference to native laws and 
customs P—Yes, and so did I, in certain cases. I may mention that when first appointed 
magistrate of King William’s Town, o case came on for the restitution of dowry, under 
Kafir law. I at once said that, as a colonial magistrate, I could not recognize such a 
case. The agents who practised in that court, however, agreed that the evidence should 
not be on record, and that the decision of the magistrate would be accepted without 
notice of appeal being given. I refused to be placed in that position, and stated that 
whatever case came before me would have to be decided in accordance with colonial law 
and practice. I could not entertain the proposal. I, however, referred the matter to 
the then Attorney-General, now Chief Justice, and the answer I received from him was 


’ to the effect that, marriage being a civil contract, if the case came before me, I could not 


refuse to entertain it. ou will remember, too, Mr. Chairman, that the same question 
has been raised in the Eastern Districts Court, but the court, as far as I can remember, 
has never touched the point of jurisdiction, cases having always been decided on side 
issues, Without touching upon the point of jurisdiction involved. 

8742. But when the chiefs in your district exercised semi-judicial powers, had they 
no means of enforcing their judgments P—No, not legal means. The parties submitted 
to the customs, and, as a rule, the decisions of the chief were respected. 

8743. Talking of the powers of these chiefs, are you aware that in Tembuland, 
and in Emigrant ‘Tembuland, certain judicial powers are seriously claimed on behalf of 
the chiefs and headmen P—I have no knowledge, personally, of what takes place beyond 
the Kei. If those were the conditions under which transfer to ourselves was accepted, 
then the conditions are as binding upon us as upon them. 

8744. Have you considered the convention which was made by Colonel Bowker when 
Gangelizwe was taken over, to be binding P—I have not considered that question, but I 
will give it my consideration. 

8745. Have you considered the terms and conditions on which the inhabitants of 
Emigrant Tembuland were settled there by the Government P—Not fully. I have not 
been able to give sufficient attention to the conditions to enable me to speak with cer- 
tainty upon the points on which you would require my opinion, but I will do so. 

8746. Then do I understand you to infer that the Commission could get the 
advantage of your views further ?—Yes, I shall be quite ready to give them. I think 
there is a Committee of the House now sitting for the purpose of taking into con- 
sideration the conditions on which these people were taken over. Mr. Stanford, I 
believe, was present when the conditions were agreed to; perhaps he can give you the 
information you may want. 

8747, Mr. Upinyton.)] You have had great experience in the administration of 
colonial law, during your residence at King William’s Town ?— Yes. 

8748. Indeed, I think you might fairly say that you have decided more 
criminal cases in King William’s Town than, probably, any other resident magistrate 
in the country P—I think so. 

8749. Did you invanably administer the colonial criminal law?—Always. 

8750. And inflicted the punishments allowed by colonial criminal law ?— 
Invariably. : 

8751. Had you ever reason to think that was contrary to the wishes of the native 
population themselves ?—Never. 

8752, We have it in evidence before us, that practically the Kafir code of criminal 
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law is the same as the colonial criminal law, with one or two exceptions; do you agree James Rose Innes, 
with that opinion P—No, I do not, I think there are most important exceptions. ae fared 

8753. Would you be kind enough to state a few of the most important exceptions 4 girs. 
which, at this moment, occur to you?—TI should say in the crimes of rape, adultery, © —— 
incest, for example. May *, 1882, 

8754. Do you mean that thev are uuknown ?—No, but that the punishments are 
very different. Under Kafir law or custom, a man has to prove his innocence, his 
guilt has not to be established by evidence, and this principle, in a sparsely-populated 
district, where the commission of crime may possibly be carried on without much fear of 
immediate detection, becomes almost impossible; and thus a man has, according to 
Kafir custom, to prove that it was impossible he could have committed the crime with 
which he is charged. 

8755. When I stated that we had evidence before us to show that the Kafir 
criminal code was, with some exceptions, the same as ours, I meant that the same 
crimes or acts in the one, were also crimes in the other; I was not referring to the pun- 
ishment. - Do you agree to the statement that, upon the whole, the same matters which 
are considered to be criminal according to the colonial law are also considered criminal 
in the Kafir law ?—There are many crimes known to colonial law which are not known 
to Kafir law; for instance, there 1s forgery and embezzlement—these crimes are not 
known to Kafirs. 

8756. Such offences as they have, contain the same element of crime as is dealt 
with under our own law ?—Yes. 

8757. Theh, I take it, that as far as the criminal jurisdiction goes, you would not 
think it would be too great a strain to introduce our colonial criminal system amongst 
the natives generally P—No, I don’t think so. 

8758. And what would you say to our civil system, do you think that might safely 
be introduced also ?—Yes, I should think so. I have tried many civil cases brought to 
my court by natives; in fact, I think they are becoming more reconciled to the adminis- 
tration of colonial law, simply because they were beginning to understand it better. I 
apprehend no difficulty as long as the magistrate takes care to explain to the parties, 
where they are natives, the grounds on which his judgment is based. I made it an 
invariable rule in King William’s Town, whenever I had an important native case, to 
send my chief constable to call in all natives in and about the court, and then explained 
the nature of the issues, and the ground upon which the judgment went, and I have 
reason to believe that they understood them, expressed their acquiescence, and accepted 
the decision as a proper one, the fairness of which they felt and understood, because 
explained to them. 

759. Did such a course appear to be pleasing to these people ?— Yes, I believe it 
was the means of educating them in that direction. 

8760. Would you think it advisable in the outlying native territories to establish a 
system of what may be called “ assessors,” chosen from among the most respectable of 
the native headmen, to act with the magistrate in the trial of such cases as ordinarily 
came before him ?—The circumstances of the natives within the colony, differ from those 
in the Transkei, but I should think the adopting of a similar system to that followed in 
King William’s Town, in the Transkeian terntories, would be found advantageous. But 
the Commission should bear in mind that the office of headman is more or less hereditary, 
and that a man becomes headman, or subordinate chief, by descent, and not so much 
from being possessed of certain qualities, such as we should be disposed to recognize as a 
proper and fitting recommendation for the position he filled. 

8761. What is your opinion generally in regard to their capacity as jurors; do 
you think they might be safely entrusted with the duties of jurymen ?—I have never 
known a case in which they acted as jurymen, and I should be disposed to question 
their being qualified for being placed in that position. 

8762. As I understand you then you would not be willing to give them the abso- 
lute decision of a criminal issue, but you would not object to assessors being appointed 
who would give the magistrate the benefit of their advice P—Yes, that is what I would 
recommend. 

8763. In case a circuit court were established there, would you extend that 
system of assessorship to the circuit court as well, so that the circuit judge might 
have the benefit of their advice ?—A case would only come before the circuit court, 
after being considered by the Solicitor-General, or by the Attorney-General, who would 
have come to a conclusion upon it. The preliminary examination would have been 
conducted by the magistrate, or by some person authorized to exercise that power, and 
in that examination the points affected by. native laws and customs would form part of 
the evidence either in support of the prosecution or in support of the defence, and would 
probably come before the circuit judge, in which case I do not think the appointment 
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of assessors would be necessary, nor do I think, under any circumstances, that it would 
be desirable. 

8764. During your period of office as resident magistrate, were you accustomed 
: aes a amongst natives, the custom of having more than one wife ?—Yes, 

equently. 

8765. But I believe many magistrates do not recognize the existence of more than 
one wife, to your knowledge ?—When I say that I recognized the existence of more 
than one wife, it was in such cases as dowry cases, and it is a question whether the 
relationship which exists under those circumstances is such as is understood by the 
word ‘wife ”’ in its legal acceptation. 

8766. You have never raised the objection that the ia ra could not sustain 
his case on account of the contract being an immoral one P—No. 

767. What is your opinion in regard to the marriage question: Do you think it 
would be advisable to restrict these marriages by legislation, and not allow more wives 
than one ?—The way in which I would meet the marriage question is this. A law 
should be passed which should not come into operation, say, for twelve months after its 
sanction, in order that its provisions may become thoroughly well known and promul- 
gated through the length and breath of the land. One of the provisions of that law 
should be that only children by the registered wife should be entitled to inheritance, 
and I believe such a provision would act as a very great check upon the plurality of 
Wives ; because a man coming to a native to seek his daughter in marriage, having 
already one wife, the father of the girl would naturally reason in this way: As no- 
thing would come in the way of inheritance to the issue of this marriage, I decline to 
allow my daughter to be your wife and to be placed in such a position as to be debarred 
from any inheritance consequent on such a marriage. 

768. You do not think such a course would create alarm in the native mind P—I 
don’t think so. Proper precaution should be taken to explain to the natives the whole 
matter, and if that is done you will find that no alarm will exist: make the natives fully 
acquainted with the provisions of the law, and the reasons for those provisions, and you 
will experience no difficulty. 

8769. Can you tell us, Mr. Innes, whether the custom of taking more than one 
wife is as prevalent among the Fingoes as amongst the Kafirs P—I cannot say from per- 
sonal knowledge, but my own impression is that it is more common amongst the Kafirs 
than the Fingoes, but it prevails in both sections. 

8770. Would you attribute that to the spread of education or missionary influence ? 
— Where it exists there are two ways of accounting for it, first it shows the absence of 
effective missionary influence, and I should say the same in regard to education. I 
regard it as one of those things which requires time to effect its own cure. The great 
difficulty for the missionary to settle is, that, when a man has had two or three wives 
before he accepted Christianity, what is to become of the wives he casts away. Some 
missionaries think that the two or three wives ought, at once, to be discarded, whilst 
others do not hold such strong views. 

8771. Mr. Stanford.| In giving litigants the opportunity you have mentioned of a 
reference to their chiefs, and leaving it optional with the parties as to what court they 
would take their case to, do you mean to give it as your opinion that you have no 
objection to the chief’s adjudicating in that way P—I have a great objection. I mean 
that when you have to introduce one system to take the place of another, the transition 
should be a gradual one, and my proposal that the parties should have it in their own 
option to have their cases decided by the chief or headman, recognizes the fact that 
the people must be improved gradually. You will find that the decisions of the magis- 
trate will be recognized as being based upon principles of justice which is not always 
the case in the decisions of chiefs or headmen, and people would, as a matter of course, 
prefer going to the colonial magistrates rather than to their chiefs and headmen. 

8772. Have you had an opportunity of looking at the Transkeian code framed by 
the Commission P—No, but I have looked at the printed list of questions, and I think, if 
I may be allowed to say so, that it is very much more elaborated than necessary , as will be 
found to be the case. My own impression is that Colonel Maclean’s work contains all 
the material points, and by elaborating it you will render the task extremely difficult. 
Reference is made in the questions framed by the Commission to crimes of which people 
know nothing at present, and the effect will be to educate them on those points 
improperly. 

8773. To what crimes in particular do you allude ?—You make provision in your 
criminal code for crimes which are not likely to happen, and for which provision is con- 
sequently unnecessary. I do not think you should make provision for them in the 
Transkeian territories. In the laws which govern those territories you will find a clause 
which states that, as far as possible, the elonial laws are to be made applicable, but 
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that is where provision is not made for them in the rules and regulations. In James ee Ells 
the printed questions you will find enquiry made as to what constitutes the age of ae for Native 
consent on the part of a girl in cases of rape. This for instance, is, in my opinion, Affairs. 

uncalled for and mischievous. 

8774. How would you meet the difficulty of providing for large European centres 
such as Kokstadt ?—I say, the Colonial law should come into operation there. Why 
should you create a law for persons residing at Kokstadt, imposing a seperate punishment 
for an offence, when the penalty for such an offence is already provided for in the 
Colonial law. 

8775. There has been a mass of evidence before the Commission to the effect that 

there should be more elasticity, in the procedure in courts in the native territories, and 
also greater provision for the punishment of crimes, by fines in criminal cases, in order 
to suit the present condition of large masses of natives beyond the borders: Do you 
think that evidence, and the condition of the natives, should be considered in framin 
a, code P—I think at the present time, that the elasticity is far more than is desirable. 
- have had opportunities of judging of the business done in the courts in which that 
elasticity is very prominent, and so far from increasing it I should be inclined to reduce 
it, and make compliance with the mode of procedure which governs the Colonial Magis- 
trates Courts more uniform than at present. | 

8776. Would you say that there should be greater elasticity in the Trans- 
keian territories than in the Colony ?—No, I am not at all in favour of that 
view 
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8777. Do you consider the present Pass laws suitable?—The present Pass laws 
require amendment. Now, I believe, no person is required to have a pass unless he 
belongs to a tribe whose chief is resident beyond the colony, and as the Colonial terri- 
tories have, of late, extended so much by annexation, it is difficult to know who the 
natives are who come within the operation of the Pass law. 

8778. Would you recommend that the better class of natives, men who are 
recommended by their magistrates, should receive certificates of citizenship, by which 
they could travel without the necessity of having an additional pass ?—Persons 
holding certificates of citizenship are supposed to travel now without passes, at least 
that is the theory, though the practice is the opposite. | 

8779. Do you consider that men of education and substance among the natives, 
bearing good characters,should be allowed the privilege of certificates of citizenship, and 
without the necessity of providing themselves with another pass ?—Yes, I think so, but 
I believe the law is to that effect at present. 

8780. And you approve of it P—Yes, certainly. It carries the evidence of respec- 
tability upon the face of it, for a certificate of citizenship confers all the rights and pri- 
vileges of a white man upon tke holder, The natives have an objection to be compelled 
to produce their passes at the magistrate’s court, when their road does not take them 
past the seat of magistracy, because they are detained and kept waiting. I have heard 
of instances where a man has been kept waiting three or four days in order to have 
his pass countersigned by the magistrate. Where I consider the pass law is defective, 
is in the fact that the holder of that pass is not obliged to bring his pass back to 
the person who issued it. Those who give passes ought to see that the requirements 
and conditions under which they were issued have been observed. <A native may be 
away a month or six weeks, without going near & magistracy to have his pass counter- 
signed, and yet he escapes punishment, ete he has avoided the place, and he goes 
back to his village and nothing is said. There is no supervision to compel the return of 
the pass, and there is no means of knowing whether the pass has been used for the 
bl a for which it was granted. I think the return of the pass should be re- 
corded. 

8781. Do you approve of the existing regulations in the Transkeian territories, 
that no brandy shall be sold to the natives P—Certainly. 

8782. And you think that should be continued ?—Certainly, I should make the 
sale of spirituous liquors as prohibitive as possible. It should be insisted on. I think 
in regard to native courts, that every court among the natives, whether a court of as- 
sessors, or whatever form the institution may be, through which the administration 
of the law is to be carried out, should be a court of record. It frequently happens that 
evidence is not taken down, or is not recorded, and this should be done in order that - 
reference may be made to it, for the purpose of seeing that justice has been adminis- 
tered impartially and in accordance with the law, and also in order that in cases of 
review or appeal there may be a complete record. 

8783. Have you, at any time, in the course of your experience, had much to 
do with the practical administration of the spoor law amongst the natives P—No, I 
have not, : 
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8784, Are you aware, generally, of its provisions ?—Only from hearsay. I have 
no personal acquaintance. I suppose when a spoor is traced to a kraal, that it is the 
duty of such kraal to take up the spoor, and if it passes beyond its limits, that it is 
handed over to the next, and that the kraal to which the spoor is finally traced, be- 
comes responsible for the restitution of the property. 

8785. Is this law not considered a very great protection by the Colonial 
farmers ?—Yes, it is a good thing, as it frequently Teatta to the detection of crime. 

8786. In extending the Colonial law to the territories, how would you provide 
for the spoor law ?—I would take it as a matter of evidence. I have known a case 
where a man has been able to trace the spoor of a particular ox, from the fact that the 
one toe of the animal turned in more than the other, and he was thus enabled to 
follow up the spoor until he discovered his property. I would take such a fact as 
evidence. | 

8787. In native law, an action for the recovery of stock is a civil case, is it not ? 
—I believe so, but I have not had such a case to dispose of. 

8788, Do you think that resident magistrates in the dependencies should have 


special qualifications for their duties?—Yes, I should consider a knowledge of the 


language an indispensable requisite. 

8789. Do you think that it would be advisable to introduce some system of exami- 
nation similar to that provided for officers entering the Indian Civil Service ?—I think 
the great thing is to have some judicial experience and a knowledge of the law, as well 
as an intimate acquaintance with the language. These qualifications, I think, are all 
that are requisite under the present circumstances of the native community. 

8790. Do you think that it is an important consideration that a magistrate should 
be very patient and forbearing ?—Certainly I do, and not only that but to be particu- 
larly careful to explain the principles upon which any judgment he may give are 
based. I might mention a fact which rye place in Kin illiam’s Town, when I was 
there, in regard to the surrender of arms. The Peace Preservation Act had not then 
been proclaimed, but knowing its object I took upon myself to call a meeting of all the 
chiefs and principal headmen in the district. On the day appointed there was a very 
large muster of between three and four hundred people, and t was obliged to address 
them from the steps of the court-house. I then explained to them that, as yet, the law 
requiring them to surrender their arms was not im force in the district of King 
William’s Town. I told them the different provisions of the law, and the circumstances 
which had necessitated that law being made; that they themselves had had personal 
experience of the evils of war, and reminded them that many of their friends had been 
killed and that many of those present had suffered loss in cattle and stock. I said that 
Government considered that the time had now arrived when the means by which wars 
were carried on were to be withheld, their guns, &c. But, I said “the law to bring 
about this is not yet in operation in this district, still I have told you what it is, and, I 
am much mistaken in the character of the men here to-day, whom I am addressing, if 
they will not anticipate the action of the law, and say that they will be prepared, at any 
time the Government may wish it, to comply with the provisions of the Act.” One 
man stepped forward (a son of Toise) and said, “I understand every word the magis- 
trate has spoken. I shall be here with my people in two days’ time with our guns.”’ | 
said, ‘‘ No, do not be in a hurry, take time and think over what I have said. Go back 
to your kraals and tell your people what I have told you, so that the matter is 
thoroughly understood ; but, in fourteen days time I shall be here ready to receive the 
guns.” I took care not to place myself in the false position of making an order for the 
surrender of their arins, upon the issue of the proclamation which gave that authority, 
but explained to them how it was the proclamation had not yet been issued. 
Within fourteen days the people came in bringing their guns which were 
registered as fast as they could be handed in. The people understood the nature and 
circumstances of the law, and were prepared to abide by it. I mention this to show how 
much careful explanation facilitates carrying out even the most obnoxious measures. 

8891. Then your first position, in that instance, was to get the leading men about you 
and make them thoroughly acquainted with the case P—Yes, and that is the way I think it 
should be done. You cannot ignore the chiefs, who are respected by their people from 
traditional causes, you must work through the chiefs, and fora long time the operation 
of Government will have to include the headmen and chiefs, and through them it goes 
to the other people who are very greatly influenced by the effect you have made on the 
chiefs and headmen, and the influence you exercise over them. 

8792. And naturally, as the people in the native territories, as a general rule, have 
only lately come under us, the power of the chiefs would be stronger ?— Yes, I think there 
is a great difference between the colonial natives and those in the Transkeian territories. 

8793. Do you think it possible to make an exception when administering the law 


MINUTES OF £VIDENCE. 505 


on certain cases, by using the chiefs and natives in that respect, and doing without James Rose Innes, 
them in all other respects ?—I do not think you could do without them as assessors. a Me 
8794. Do you think that chiefs of high rank will come and sit in the court as yor 

assessors, a8 & general rule ?—I cannot say, as a rule, what they will do in the Trans- — 
keian territories, but I should think that being placed onthe same platform as their Mey 6 1882. 
magistrate who governs the country, would be considered an honour, but I cannot give 

an opinion. I might mention an instance to show how the power of a chief may be 

sometimes counteracted. Immediately after the outbreak of the Gaika rebellion, 

knowing that the sympathy among the Gaikas for the Goelekas would be very great, 

and that every effort would be made by Sandilli and his people to induce all the Gaikas 

in the district and other natives in the colony to join them in the rebellion against the 

Government, I called a meeting of the same kind as I have just referred to, and told 

them that no doubt overtures would be made to them by these people of Sandilli’s and 

his councillors to join them, and that it would be a great pity if they did anything of 

the kind. I could not say, “‘ You who are for the rebels stand on this side, and you 

who are for the Government stand on that.”” I could not do that, but I proposed that 

every man who desired to be on the side of Government should express his intention of 
loyalty by obtaining a certificate or rather ticket. The form was provided, and it was 
issued and granted to the natives, who in very large numbers made application for these 

tickets. The consequence was that when the overtures came from Sandilli they said, 

“We have already gone to Government; ” and the effect in checking the spread of the 

rebellion was very marked, although I do not mean to say that every man who had a 

ticket remained loyal; for instance, when Jali was shot his ticket was found upon him, 

but still the issuing of these tickets had a very restraining influence, there can be no 

doubt about that, and the chief’s authority was to a considerable extent counteracted. 

8795. Mr. Upington.] Do you think, Mr. Innes, that the raising of the war cry 
ought to be made a ranishabls offence among the natives P—Yes, certainly, I took 
upon myself the responsibility of taking a preliminary examination in the case of a 
man who had raised the war cry. 

8796. In fact you look upon it as an act of open rebellion P—Yes, and as a means 
of inciting others to rebel against the Government. There is another of their customs 
which I, as magistrate of the district, took upon myself to regulate: I refer to circum- 
cision. I said to the people: “ Whilst I cannot interfere with your practice, I should 
advise you to do without it. But if you wish to circumcise and let these abakweta 
costumes be worn, you must only do so in your own kraals and away from the pune 
thoroughfares, for the moment you show yourselves in a public road or thoroughfare, 
you commit an offence against common law, and I shall punish accordingly.” They 
used to be in the habit of coming down to the river and sitting at the drifts, exposin 
their persons and frightening horses drawing vehicles or under the saddle, but after 
had given them intimation that it would be considered an offence, I had the police out, 
and seven or eight boys were arrested and tried, and the indecency was stopped, and 
we had no more exhibitions of the “ abakieta’’ in public thoroughfares. It was the 
same thing in regard to the people wearing clothes. I said, ‘“ You may go in a state 
of nudity in your kraals without liability to be arrested, but the moment you show 
yourselves in that condition on a public road you commit an offence against public 
decency, and are liable to be punished.” I merely mention these matters to show 
that if the magistrate takes pains to explain matters to the people there will be no 
difficulty in getting the people to comply with the law, or the requirements of regula- 
tions having legal force ; at least, that is my experience. 

8797. Mr. Ayliff.] I understood you to say that it should be the policy of the 
Government gradually to put down polygamy ?—Yes. 

8798. Do you see any hope of fein able to put polygamy and ukulobola down 
by any prompt legislative measures P—No, I do not. 

8799. In fact, you think, I presume, that if any legislative steps were taken in 
that direction, that the people would habitually evade the law?—Yes; and they 
might resist it. Either the one or the other course would be adopted, they would either 
evade or resist it. . 

8800. Do you consider then, that the rule of registering wives would have the 
tendency of gradually checking those customs ?—Certainly. I mean with this proviso, 
that the law would establish that inheritance weuld be secured only to the registered 
wife. I would not recommend it to have a retrospective effect. 

8801. Am I correct in assuming that the nskeian regulations provide for the 
registration of wives ?—I believe so. 

8802. Can you say whether there has been any great number of wives registered 
in the Transkeian territories P—I cannot say, I don’t think there has, That is the 
misfortune of making laws without seeing the provisions enforced, 
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8803. Don’t you think the omission to observe such a rule is rather an argument 
against its wisdom ?—No. I mean that whoever has to do with the administration of 
the law should see that its provisions are observed. 

8804. Are you of opinion that contracts in t of Kafir marriages should 
obtain legal recognition in the courts P—I think so, under present circumstances. It is 
a civil contract, and the contract being broken, I do not see why a magistrate should 
not entertain the case. 

8805. Are you familiar with the colonial law of inheritance, as affecting natives, 
which was passed in 1864, and the British Kaffrarian ordinance of a similar nature P—I 
know that the laws are in existence, but I never had a case brought before me in King 
William’s Town during the whole seven years I was there; but that may have been 
consequent on the people themselves having observed the conditions which the law 
imposes. 

: 8806. Do you believe that the Act of 1864 provides that the Governor shall publish 
those laws and customs which regulate inheritance P—I think so, but I am not sure that 
this has ever been done. 

8807. Have you noticed the difference in the two laws to which I have referred ? 
—TI cannot say I have, as the matter has not come before me. 

8808. You were present, Mr. Innes, when the letter from the Resident Magistrate 
of Victoria East, cn the state of the land grants in that district, was read P— Yes. 

8809. How do you thiak the evils mentioned can be corrected P—It is difficult to 
say how men twenty years in arrear with their rents can be made to pay. That arises 
perhaps through neglect on the part of the authorities, and the point Mr. Stewart raised 
was that the property has exchanged hands without the consent of Government ; still I 
think that could be covered by simply stating the circumstances and asking Govern- 
ment sanction to be given to the change in ownership referred to. 

8810. Would you recommend a simpler and less expensive mode of transfer ?>—As 
long as you have a registration, that is the only condition I would make. I consider 
such registration, as far as natives are concerned, sufficient means of transfer. 

8811. Mr. Upington.| Do you think this system, Mr. Innes, would be sufficient. 
If, in each district a registry of the lands held by natives was kept, and a provision 
made in this registry to distinguish, by means of numbers or otherwise, the different 
plots, and then that it should be made the law that no occupation should be legal unless 
a change was made in that book from the name of the seller to the purchaser ?—Yes, I 
should be disposed to recommend such a system of registration. 

8812. You see no evil in the possession of a piece of a farm under a title deed to 
natives ?—I would not have such a formal title deed as obtains among Europeans. 

8413. As I understand you, you would merely have registration and a certificate ? 
—Yes. A certificate of ownership, defining the land, but then you touch the question of 
fixed tenure as affecting the native population, and it will affect very much the 
relationship among the chiefs and people. 

8814. Would you allow the nght of free sale amongst the natives to white people 
as well as black P—No, I think not; I think that the mixture of white and black people 
would not be desirable. 

8815. But you would give a native nght to purchase a white man’s land ?—Yes, 
I should have no objection. I think that it is a good thing for the native to be amongst 
white men; but I doubt if it is a good thing for a white man to live amongst 
black men. 

8816. Mr. Stanford.| Do you think it would be possible to carry out these pro- 
visions in regard to the registration of marriages without raising very serious disturb- 
ances among the natives ?—I consider that disturbances among the natives can be 
avoided by sufficient explanation being given, and the law ought not to be in existence 
if it cannot be carried out. I take it that those who made the law should consider 
whether the provisions can be carried out without creating serious disturbance. 

8817. Do you think it possible to carry out the registration of married women by 
sufficiently explaining the matter beforehand >—Yes; I would only make the law 
operative after some eigliteen months, and after it had. been published and proclaimed, 
and I do not think it would be difficult, in the King William’s Town district, in getting 
that law observed. 

8818. Mr. eae, Do you think there would be any advantage in sending 
registrars periodically to the kraals?—No; I prefer the people coming to the office. 
There is a municipal law at present which says that all births and deaths shall be 
registered, but it 1s a dead letter simply because there is no proper supervision, and no 
machinery to see that the requirements of the law are carried out. Better have no 
law at all than one the provisions of which are not carried out. 

8819, Mr. Ayliff.] Will you direct your attention to the Transkeian territories, 
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and tell us what, in your opinion, should be the system of land tenure there ?—To Jumes Rose Lunes, 
answer that question would imply that I have a personal acquaintance or experience of Pst, 0.M.G., Unior 
the natives in the Transkei, which I have not; but in regard to the district of King Re 
William’s Town, I have no hesitation in saying that it is most desirable that there © ——~ 
should be individual title, and amongst the natives there the desire to have titles is on May 6, 1882. 
the increase; but I think the opinion in the Transkei is not so favourable, in regard to 

that step, as in the colony. 

8820. Mr. Upington.| Do you see any advantages to be derived from forming a 
land court ?— Yes. 

8821. You think it would afford a simple and inexpensive mode of dealing with 
all land questions P— Yes. 

8822. Mr. Ayliff.] Would you not expect to meet with considerable difficulty, if 
lands are held by natives on individual tenure, in apportioning the property in the way 
of inheritance at the death of the holder, supposing him to be a polygamist ?—I believe 
their own laws provide for this difficulty. 

8823. Do you think that their own laws would provide for succession to the land ? 
as do not think that in Maclean’s Compendium there is a provision made upon that 
subject. 

8824. Mr. Stanford.| Where certain chiefs have handed themselves, their people, 
and their country over to us, what position do you think the Government holds in 
regard to the land thus taken over ?+-That depends very much upon the conditions of 
transfer and cession. 

8825. Supposing they have not been wise enough to make conditions, but simply 
handed. themselves over, in the native way, not realising, really, what they were doing P 
—No government should allow itself to be put in that position of getting people placed 
under their authority, without some formal instrument in which the conditions of that 
transfer were defined and regulated. 

8826. Will you kindly give us your opinion as to the charge that Government has 
done so ?—I understand by the word ‘“ Government” the Parliament of the country. 

In to the land, I do not consider it Crown land, and I think we are bound to 

sider the state and condition of the country, at the time it comes into our possession, 
and to determine the disputed ownership at the time at which it came under our influ- 
ence. I mean to say that this transfer cannot take place without the consent of Parlia- 
ment. I know that it has happened, but that has rendered necessary the issue of a 
special commission to the Governor constituting him Governor of the native territories 
in order to impart some legal status and authority over the people so transferred, but 
this kind of Government is not what I understood by “ the Government.” 

8827. Where, as in some instances, it has occurred that the chief of such people 
has remained loyal, but a portion of his people so handed over have rebelled, do you 
consider that their land should be confiscated ?—There can be no confiscation of land 
for rebellion, under any circumstances, even in case of conviction for rebellion ; that is 
the colonial law. 

8828. Personally, do you approve of confiscation or not, as a punishment for rebel- 
lion ?—~Yes, I think it would be a most effective punishment, but the question arises : 
what are you to do with the natives expelled ? They must find a place somewhere, and 
it is only moving the piece from one square of the board to another square, until, at 
last, you come to a dead lock. These people require large areas of country from their 
poe mode of living ; very much larger than other people, and the increase of popu- 

ation is progressing at a rapid rate, so that eventually the people will become over- 
crowded, and they do not, or will not, work. 

8829. Mr. Ayiiff.] Do you think the natives could .be induced to undertake any sort 
of Municipal Government ?—Yes, I think so, of an elementary kind, and there need 
not be too many regulations. 

8830. Do you think such Municipal Government would be a desirable thing ? 

— Yes. 

8831. Would they appreciate the advantages, do you think, of selecting their 
representatives to manage these municipalities or villages?—I can hardly answer that 
question ; it is a privilege they have not exercised in this way. Whenever they have 
exercised voting powers it has been under some influence. 

8832. Then you do not consider that, as o rule, these natives are sufficiently 
advanced to exercise the franchise wisely >—No, but they go to people who they believe 
are able to advise them, and they generally follow the advice given. 

8833. If you think that they could be induced to accept some sort of Municipal 
Government, what sort of government, or rather, machinery, would you recommend 
for appointing its managers ?—I should have the people elect their own managers. 
Municipal Government implies that. I should not have a large board. The magistrate 
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and two others, selected by the people, would be quite sufficient to carry out such a sys- 
tem of Municipal Government. 

8834. Would you apply that at once to the locations in the Colony P—I think 
there would be no objectioy to it, and I am of opinion that the people themselves would 
be ready to do so. There are cases in which people have asked to be protected from 
the trespassing of cattle on their land, and 1 think they would take to this form of 
Municipal Government. 

8835. Some of the missionary stations have a system of that kind, I believe P—I 
think not; but the missionaries say that every man, belonging to the stations on which 
they are missionaries, must conform to the rules of the institution, 

8836. You think a system of local Government of that kind is practicable P—I do. 

8337. Mr. Stanford.| Do you think that it is a good thing, in the interests of the 
colony or of the natives, that they should be governed as they are at present, and that 
the native question should be one of party politics >—That is a difficult question for me 
to answer, I should require a definition of what is meant, or included, in the question. 

8838. Mr. Upington.| You have no objection to tell us, Mr. Innes, whether you 
think it a dangerous thing that there should be continual changes in re to our 
policy amongst the natives ?—I think it very undesirable. They do not understand the 
changes, and whenever a change takes place they think it is done because the white man 
wants something to their injury. 

8839. Mr. Stanford. Would it be wise to construct some sort of provincial council 
by which natives can frame their own laws?—The wisdom of such an institution 
should be the result of experience, but whether it is practicable is another matter; 
I think it is. It would make a severance between the relationship which at present 
exists between the colony and these native territories. 

8840. Mr. Upington.| If that system were adopted, would it be preferable to 
having native representation in the Colonial Parliament ?—I think so. 

8841. What would you say to a system of such provincial government, coupled 
with representation of natives in Parliament P—I understood that provincial govern- 
ment implied a separate and distinct form of government for natives, free from 
andarponngr seed control. If you had parliamentary representation of natives, that 

eedom from parliamentary control would be removed. 

8842. Do you think it would be a wise thing to give the natives power to make 
these laws, free from the control of Parliament. ‘Would it not be better to give them 
power of cuggesting, by means of these provincial councils, to the Government such 
legislation as they may think better for themselves; or, do you think that a veto of 
the High Commissioner would be a sufficient safeguard against improper legislation by 
means of these provincial councils ?—I think so, because. the Governor’s veto would 
only be exercised when necessary in the opinion of those he might consult, and who 
are the proper persons to advise him on important matters of that kind. 

8843. Practically then, you would return to the Crown Colony system in regard 
to native territories ?’—Yes. It might be wise to give to the Governor a sort of 
council by whom the points raised would be considered and the impression the 
circumstances have produced upon the mind, as the channel by which the submission 
communicated takes place. In my opinion it is impossible for one gentleman, the 
responsible head of the Native Affairs Department, to give that full and complete 
consideration to all the points which have to be discussed and considered, without some 
sort of assistance, by which the details and all other circumstances, which go to make 
up a case upon which an opinion has to be come to, can be conveyed. 

8844. Mr. Stanford.| Do you think that the existence of communities of Europeans, 
such as at Umtata and Kokstadt, would be any difficylty in the way of forming such a 
government as you suggest P—No, objections might be raised, but not of such a nature 
as to prevent such a form of government being adopted. Of course there must be 
taxation of a certain kind to meet requirements. 

8845. Mr. Upington.| Can you give us any information as to the revenue of the 
Trauskeian territories >—{n round numbers, the revenues of Griqualand Hast, Tembu- 
land, and Transkei, amount to about £30,000 per annum. I will furnish the Com- 
mission with a memorandum on the subject; it would be better to have the exact figures.* 
The only tax now payable is the hut-tax which, in many cases presses hardly, and, I 
think, is a disproportionate tax. 

8846. Is not hut-tax nothing more, in reality, than a tax paid for the use of land 
upon which the people are allowed to live P—It is not really a tax upon the hut. 

8847. Was it not named a hut tax, and so described for the purpose of fixing the 
place where the tax was payable, but is it not in reality, a tax for the land occupied by 


* Vide Appendix G. 
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a ohief in common with his people P—-That may be so, I will not speak positively upon 
that point. 

8848. At all events the natives pay no quitrent >—No, but they will have to do so 
as soon as individual title is granted. There will be a quitrent attached to the title. 

8849. The system, so far, has been to give them grants of land for next to nothing ’ 
—TI think the quitrent is about 12s. on a lot. 

8850. How much land will that be ?—Perhaps two, or perhaps four acres. 

8851. In the Transkei they pay nothing but hut tax?—Yes, the multiplicity of 
taxation requiring payments to be made at different times is a great source of complaint 
with the natives. imhey do not like, for instance, that in January they are required to 
bring a pound, more or less, and then a little later on ten shillings, according as the 
taxes fall due ; they cannot understand this frequency of calls in making payments of 
their dues to Government. 

8852. Would you recommend the abolition of the hut tax, but increase the occupa- 
tion of land tax ?—No, they understand the hut tax. I would suggest that the taxation 
as far as the native is concerned be made in one lump sum, so that they know that one 
receipt clears them, for they do not understand the different payments at different times 
or seasOD8. ; 
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8853. Mr. Aykj] I believe you have had a great deal of experience of the natives 
of South Africa P—Yes, for about twenty years. 

8854. Have you had any opportunity of studying native laws and customs ?—Yes. 
I was secretary to Adam Kok for many years, and in that capacity had frequently to 
sit as magistrate and hear all kinds of cases. 

8855. Would there have been any similarity between the laws of Adam Kok, and 
those of the Amaxoso tribe P—They would be practically similar, though there was a 
slight difference, which one soon got to understand. | 

8856. Do you think these laws and oustoms can be turned to account in the govern- 
ing of these people P—Most certainly. Their laws, as a whole, are very just. 

8857. Are they sufficiently defined and well-known to enable a magistrate, or 
other qualified person, to be guided by them ?—Quite so; their system is almost like a 
written code. ‘They have fixed rules on certain matters which are almost the same as 
a written code of laws. 

8858. Who was the custodian of them ?—They are handed down by tradition 
among the headmen and the principal men in the tribe. The people have nothing to 
do, as we have, and they talk about these things, and they have so much time on their 
hands, the women doing all the work, that such matters can be discussed down to the 
most minute detail, such as trespass on garden ground, and so on; all details are 
discussed among themselves. 

8859. And is thore a common rule among headmen as to what the law would be 
to meet a particular case ?—Quite so. Asa rule, they are all pretty well alike, they 
seem to have a defined system. | 

8860. And most of the acts which we look upon as crimes are regarded by their 
laws as crimes and offences ?—Not in the way we regard them. 

8861. What is the difference ?—If I were to assault a man, a fine would be quite 

eae to meet the offence; or, even if I killed a man, a fine would be sufficient to 
pay for rt. 
_ 8862. How would theft be regarded ?—It would depend very much as to whether 
it was a theft against one of the same tribe. If it were a theft from an outside tribe, 
Much would depend upon the feeling existing between them, but it would not be 
regarded as a theft, as we should consider it. 

8863. For each petty offence for which a man may be fined, is there always an 
appeal open to the person who considers himself injured P—Not always, he could only 
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appeal to the paramount chief. As a rule, the petty chiefs and headmen are alwa 
tacitly allowed to settle nearly all cases, unless very serious, and these he reports to 
chief. Generally, too, he sends in the greater part of the fine, and it will depend upon 
his position whether he sends the chief much or little. He always reports the case to 
the chief. On the whole there are a very small number of appeals made to the chief, 
consequent, I think, rather on fear than anything else. 

8864. Would you recommend that the territories beyond the Kei should be 
managed by those laws to which you have referred or not P—At present, certainly. 

8865. In preference to our own laws ?—Yes; I don’t see how you can bring our 
laws to take the place of their own laws. 

8866. Supposing a code was made, stating clearly the nature of each offence and 
the penalty attached to it, based upon the principles of our own laws, would that not 
meet the case ?—It would have to be brought to bear upon them very gradually. 

8867. You think, I suppose, that it would not be safe to suddenly eradicate all 
their own laws and customs P—Suddenly! certainly not, but I think our own ideas 
could be based on something like their own system, and these might be gradually 
brought into force; that, I think, would answer very well; but to suddenly bring our 
own laws to bear upon them, would certainly not, be advisable. 

8868. Mr. Upington.| I believe Adam Kok governed with the assistance of a raad ! 
— Yes, his laws were written. 

8869. Many of them ?P— Yes. 

8870. Both Adam Kok and the members of his raad had at all times a strong 
leaning: towards the Colonial Government, and endeavoured to follow out the example 
of the colonial authorities ?—Yes. 

8871. They also introduced, when opportunity offered, the colonial system of 
government P—Yes, 

8872. By, for instance, appointing field-cornets and such like P—Yes. 

8873. Were there any special portion of the Griquas who retained their customs, 
during the government of Adam Kok, or did all come under this system of laws P— 
They all came under that system. | 

8874. So that, as far as the Griquas of East Griqualand are concerned, they may 
be said to be perfectly ripe for the introduction of the colonial system ?—Yes, I consider 
80. Quite ripe to do so; but they would rather object to it being brought suddenly 
upon them. There are a lot of little things which would rather irritate them, through 
not being used to them, but still’ I consider they are perfectly ripe for the introduction 
of colonial law. 

8875. Could you point out any difference between Adam Kok’s system and our own 
system P—Simply that it was cruder, but there was nothing contained in it opposed to 
the spirit of the colonial laws. 

8876. Had he a system of punishment apart from fine P—Yes, up to capital 
punishment, 

8877. Then he had gaols P—No, we had a little lock-up, but our prisoners never 
ran away. 

8878. What were his punishments mainly P—Mainly fines, and sometimes flogging 
in theft cases. We found that answered very well, and was a good deterrent. 

8879. As I understand you, Mr. Brisley, you are rather doubtful of the efficacy of 
introducing, at once, the colonial body of laws into these native territories P—I am not 


at all doubtful about it; I feel sure that it would not be advisable. 


8880. Does that statement apply to the criminal, as well as the civil law P—Yea, at 
first. I might mention that among the natives themselves capital punishment was 
never used unless through witchcraft ; a man was never killed for killing another man. 
That is the hard and fast principle; it was simply a matter of fine. In cases of witch- 
craft, those smelt out were usually persons of bad character, or persons who had made 
themselves much disliked. Such men would generally get smelt out and killed. As 
the Commission is doubtless aware, the natives have a custom of calling in what is 
called a “ witch doctor” on any unusual ocourrence, and this doctor gets to know any 
people or individual there is a desire to have smelt out, and the doctor pretends to 
pitch upon this particular person through the virtue of his medicine. Then the People 
say, “that is the man,” and he is killed; but, as I have said, itis generally bad 
ters or a cantankerous fellow who get smelt out in that way, and it is very seldom that 
good decent fellows, who agree with the rest of the people, get smelt out. 

8881. Would this system of fining be applied to such offences as serious assaults, 
rapes, and so forth ?—I would suggest in all these territories, which have now been 
annexed, that a notice should be issued to all these people that the laws will be 
altered, and that the colonial law, mentioning in all cases the punishments, would even- 
tually be introduced. What I mean by saying I would not suddenly introduce the 
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colonial laws is, that, I think, they should have full notice these laws will be intro- 
duced after a certain time. Adam Kok did the same thing. There were several cases 
of murder among the natives, and he gave them notice that, after a certain date, if any 
man killed another, he would kill him. Of course, that was an order from the chief, and 
they look upon any orders coming from the supreme power as being an alteration of the 
law ; and on one occasion he actually hung a man, though only one, for killing another. 
- 8882. Are not the colonial laws practically in force in Griqualand Hast now P— 
es. 

8883. And have been so for some time P—Yes. 

8884. Have you found any difficulty in regard to their being so in force P—I don’t 
think so, though I cannot say I know much about the administration of native matters 
of outside districts since the introduction of Government, and with the exception of 
the district in which I live. I know very little of the others. 

8885. During the time you have known the Griquas, have they had any marriage 
laws ?— Yes. 

8886. Had they any system of marriage registration P—Yes, just the same as ours, 
in the church. 

8887. Did they take more than one wife P—No. 

8888. Was there any system of dowry among them ?—No; there had been, but 
they had grown out of it. In olden times it existed, and some of them, in a slight 
degree, held to it, but there was nothing arbitrary about it. In fact, it was more a 
seus of making a present to one’s father or mother-in-law. There was nothing fixed 
about it. 

8889. Had they lost the practice before coming down to East Griqualand P— Yes. 

8890. Can you account for the fact of their having abandoned the practice P— 
Simply their advance in civilization. They had been taught by the missionaries that it 
was & barbarous thing. 

7 8891. Do you believe that Adam Kok had a regular system of land registry P— 
es, 

8892. Did he bring that idea with him?—Yes. In fact, he had his title deeds 
printed before I went with him. | 

8893. Can you give us some idea asto how he acquired that system ?—I believe mainly 
from the difficulties which arose in the country in which he had been previously, and 
where they held their land simply on requests—little certificates, without titles—and the 
farms not being properly surveyed, they had a great many disputes. That was the 
reason for having things arranged on a better system. 

8894. You mean for these titles, which his people held from him, under this 
system ?— Yes. ° 

8895. Can you give any reason for this system having arisen, so differing from 
that which previouly existed among these natives ?—I cannot tell you because the 
system of giving separate titles commenced fifty or sixty years ago, in Adam Kok’s 

ime. 


8896. Do the Griquas hold pasturage land in common ?—Only in the vicinity of 
towns and outspans. 

8897. Are the Griquas of Hast Griqualand, on the whole, fairly well educated ?— 
Yes, many can read and write, and some of the girls can play the piano. 

8898. Are they sufficiently qualified to act as jurymen ?—Yes, quite so. 

8999. And trustworthy enough ?—I would not say so much about that, because they 
are very poor now, and they are a peculiar people, and I don’t think they are so well 
qualified when poor, as when in good circumstances. That is their misfortune, not their 
fault. I think it is our own fault that they have gone back again. 

8900. Do you know anything of Pondo laws and customs P—Not much, but I am 
aware that they are very lax in their customs and laws, much more so than most other 
Kafirs. I think that arises from the fact that they are very weakly governed just at 
present, 

8901. As far as you know, is their system similar to the Transkeian Kafirs ?— 
That I could not tell you much about. I know that the law is very lax in regard to 
adultery and all that sort of thing. 

8902. I believe Adam Cok was pretty strong in the crime of treason, was he not P 
—Yes, he held it to be a very serious offence. 

8903. Punishable by death, and deprivation of property, was it not ?—I cannot 
say exactly; there was a special clause in Vis written law in regard to treason, but from 
memory, I cannot say whether it was punishable by death. 

_ _ 8904. Have you any reason to believe that forfeiture of land was connected with 
it ?—Yes, I think it was, in fact I am certain of it. 

8905, Where are those laws ’—In Kokstadt, in the Government office there. 
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8906. Are they in the Dutch language ?— Yes. 

8907. How was his raad elected ’—In the usual way, exactly in the same way as 
we elect; there was a slight difference in the details, but the mode of election was practi- 
cally the same. The Field-cornets called all the burghers together on a certain 
day, and they talked, and came to the conclusion that certain individuals would be best, 
and these were elected. 

8908. I take it that he borrowed his system from the colony ?—Yes, in every 


way. 
e 8909. Who were his magistrates >—Some of his own people, with one exception, 
turgun. 

3910, Did they hold courts, something similar to our own system P—Yes, much in 
the same style. 

8911. And kept records P—Yes, and had police. 

8912. Mr. Stanford.| What natives, besides Griquas, did Adam Kok have to deal 
with ?—With Bacas, Inhlangwene, and some smaller tribes. 

; 8913. Were these people a mixed population or a tribe P—No, they were pure 
tribes. 

8914. Had they their own chiefs ?—Yes. 

8915. What powers did these chiefs exercise under Adam Kok P—They held the 
same powers as they had before he came, even to matters of life and death, and this 
continued for some years. - 

8916. And subsequently ?—They were always allowed to settle any matters which 
were not very serious, that is to say, if it was a serious theft, or worse than that, then 
the matter had to be brought before Adam Kok, but minor matters he left to the 
chiefs, | 
8917. And did that system continue until after East Griqualand was taken over 
by the Government ?—Yes. 

8918. Are they still allowed to exercise that Government ?—Their powers are di- 
minished. They are not allowed to fine, but only to arbitrate, in matters which are not 
very serious. 

8919. They arbitrate in civil matters?—Yes, trespass and little civil matters of a 
similar nature. 

8920. Has that system, as far as you have been able to observe, been satisfactory 
to the people ?—To the people, certainly, but the chiefs feel the loss of power and 
require very judicious handling to keep them from exciting the peeple to dislike it, but. 
ast have said, the people themselves certainly like it. 

8921. Were the Gaus in a prosperous state when taken over by the Colonial 
Government ?—Not prosperous, but comparatively well off. 

8922, What is their present condition ?—They are quite impoverished. 

8923. To what do you attribute that ?—To several reasons: the introduction of 
Government gave them full license to sell their land, whereas, previously, they had 
only been allowed to do so with the special consent of the chief. The introduction of 


Government gave them the opportunity of selling as much as they liked, and they were 


much annoyed at being taken over, and they seemed to jump to the conclusion that 
they must sell what they had got, get something for it, and clear out altogether. 
That, mainly, was the cause of their going wrong. They lost their land, and being an 
improvident people, instead of putting the money in something to do them good, they 
spent it. Then the liquor was introduced, and many took to drinking, and since then 
we have had several sicknesses from Natal among the cattle, red-water in particular, 
which had been kept out for a long time. That spread through the province, and it 
killed almost all their cattle, and the people are now in a very low state. In riding 
through the country now you very seldom meet a Griqua on horseback, whereas for - 
merly they always rode, but now you may ride right through the country and not 
m t half-a-dozen men mounted. 

8924. Have their numbers become reduced in comparison with what they were 
when taken over P—I don’t think so. 

8925. Do you believe that if the Government had imposed a restriction on the 
sale of land, these people would have been in possession of their farms now P—They 
could not have been otherwise. 

8926. I refer to the inclination they evinced to leave the country, when the 
Government took them over ?—I think many would have left, because they would have 
borrowed money. They were very sore at first. 

8927. Do the Griquas exercise any power, or have any say at all, in the matters 
of their government ?—No, not now. | 

8928. Do they complain about that ?—Yes, in olden times they always had a say 
in the government of the country. 
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8929. Were the Basuto tribes in occupation of this country before Adam Kok 
came thereP—No; there were only about fifty men under Nehemiah; Adam [ok 
induced all the other Basutos there to remain. 

8930. Mr. Upington.] Did these Basutos fall readily under Adam Kok’s govern- 
ment >—Yes; he allowed the headmen to exercise the same power in regard to petty 
offences as were exercised by them when he first came into the country. 

8931. Mr. Stanford. | Were cases arising among these natives, not Griquas, decided 
according to Griqua laws ?—Not always; much depended upon the circumstances of the 
case. For instance, dowry cases did not arise amongst the Griquas, and such cases 
were settled by the law of the particular tribe. 

8932. Then it was always settled by the tribe ?—Yes, except in case of death 
where the dowry was claimed, and then it was a civil matter. 

8933. You have referred to “smelling out ;”’ is there much of that sort of thing 
now ?—Not much; it has been very severely dealt with by Mr. Strachan. 

8934. Was the sale of liquor prohibited by Adam Kok ?—Yes, and carried out. 

8935. What pass laws did you have ?—None to speak of; if anyone wanted a 
pass he came and asked for it; there was no law compplling a man to have one, except 
when he was going out of the country. We never had any passes. 

8936. at is the general occupation of the Griquas >—F arming; and now that 
there are not so many farms, they live on each other’s farms. Those who have them 
still do a little farming. 

8937. Mr. Upington.] Pastoral or agricultural ?—Both. : 

8938. Are they an industrious people ?—Not particularly so; they depend upon 
stock farming, sheep, and so on. 

8939. Mr. Stanford.| What kind of agricultural farming do eat carry on P— 
That farming which requires very little work. The women do the really hard labour. 
re people are not accustomed to till the soil and the native has never taken kindly to 
it here. 

8940. What is the state of morality P—They are a very good moral people, take 
them altogether. There was never any serious crime occurred all the years I lived 
among them; very little theft, and that only by a low class of people. Taking them 
altogether, they are a very law-abiding, moral people.. 

8941. Have they improved, or otherwise, under the Colonial Government ?—They 
have gone back terribly. Ido not mean in regard to crime. I do not think there is 
more crime; but in social standing they have, in every way, gone back. 

8942. Then it seems to be your opinion, Mr. Brisley, that in every respect these 
people have lost, rather than gained by coming under us ?—Yes, certainly. 

8943. Mr. Ayliff.] What was the law of succession in regard to these farms 
which were granted on individual tenure to the Griquas ?—Equal division among the 
family ; not to the eldest son. 

8944. I suppose you were not there long enough to see how it was worked, or 
whether farms did not get so small as to become practically useless P—It did not cause 
much trouble. The cases, in which I saw the system applied, were when the farms 
were sold and the proceeds divided, which amounts to the same thing, so that the pro- 
perty was not sub-divided. 

8945. Was any entry made in the registry of these sub-divisions ?—I do not know 
of a case of sub-division. 

8946. Is there not some system of registry in Griqualand East ?—Not at present. 
The only thing done now is that the chief clerk of the magistrate has a book in which 
he puts down a memo of any transaction, the particulars of which are furnished by the 
parties voluntarily. IfI effect a mortgage on a farm, and go and tell him, he will 
enter the particulars in his book, but, he does not in reality, know for a fact, that I have 
done so; and itis the same thing if I buy erven. 

8947. Mr. Upington.| Are there no transfer dues payable ?—Yes, but we cannot 
take transfer because we have no title deeds. : 

8948. Mr. Aylif.] Do any natives hold farms in Griqualand East ?—Yes, a great 
many; I think there is one over 100,000 acres in extent. 

8949, Of what tribe P—Different tribes. 

8950. Are they broken up, these farms P—No, they still belong to some white 
man or chief. 

8951. Is each farm a sort of native location ?—Yes, a certain number of natives 
living on the place subscribe for the purchase of the land, and when the place comes 
into the market for sale it is bought in. That has always been done by ourselves and 
Mr. Strachan. Some one arranges to buy a farm which is put up for these people, and 
he says, “ Well, there are so many of you, you must sell some cattle and get the money 
together, which the people agree to do, while a person agrees to buy the farm. A 
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this is arranged in the magistrate’s office, and the transaction is recorded, for the sake of 
the people, in case of any dispute afterwards arising in regard to the amount each man 
has to pay. Of course, it does not give a man better rights than the rest, but if a man is 
richer than his neighbours he is expected to give more. We have suggested that titles 
should be issued to headmen or chiefs, in trust for their people, mentioning the names 
of the particular persons who contribute, and that the deeds and titles should be lodged 
with the resident magistrate of the district, so that the land becomes inalienable, and these 
people who buy it up, turn off people who have no right there, and make them go into 
ocations. 

8952. Do you think that system better than holding land on individual tenure ?—I 
think it is a good plan because it gives them a better run and better commonage, and it 1s 
more to their own idea than if one man had a hundred acres and another two hundred, 
and so on, when they would always be quarrelling and having disputes in regard to 
trespass. The farms in Griqualand are so situated that in a 3,000 acre farm there are 
pene only two hundred fit for cultivation, and this land has to be divided into gar- 

ens and the rest into commonage for grazing purposes. 

8953. Who would you recommend shoala be the trustees, nominees of the people 
or Government officials —I wotld make the headman or his successor, with the resident 
magistrate of the district, whoever he might be at the time, the trustees. 

8954. Would you provide for a satis sale of the property P—I would not men- 
tion that in any way. I would lead them to the belief that they could never sell it. Of 
course it would not be an impossibility, but in course of time, when the heirs of the 
different people who had bought the property, became numerous, it would be a difficult 
matter to sell it, and I don’t think it would be necessary to provide for in any way. 
Of course, they could sell, provided they were all of one mind, but I don’t think I would 
mention it ; in fact, as I have said, I would lead them to believe that it was land which 
they could not sell. 

8955. Is that a system of land tenure which you recommend only for the Griquas 
or the natives generally ?—For the natives generally. 

8956. Do you consider that it in some way agrees with their own aboriginal cus- 
tom of land tenure P—Yes, in this way, in their own primitive style the land is tacitly 
pie to belong to the chief, but, at the same time the people have also an idea that 
it belongs to the people. If any of them want a place, they have to go to the chief 
before they can get it, and, if a garden, to the headman. It gives a general idea of a 
commonwealth. 

8957. But don’t you think, as people become civilized that they begin to appre- 


ciate the advantages of holding titles to their land?—They would, after atime, no 


doubt, and that would be a matter which would have to be arranged as things went on, 
and as they progressed ; still, the present system is giving them a feeling of a vested 
interest in the land of the country. 

8958. And, on the whole, do you consider the system of holding land in trust 
for the benefit of the people, better than giving individual title?—Yes, at present, 
certainly Ido. The individual title holders would harrass the other owners very much, 
because if a man happened to have one little piece of land in the midst of a farm, and 
sold it to a white man, that would bother all the rest immediately. 

8959. Mr. Upington.| Had Adam Kok a spoor law ?—Not among his own people. 
I dare say it was so in olden times, but it had gone out of use. It simply became a 
matter of evidence. Among the natives the law was kept up, so that whenever a r 
was brought to a place it was handed over to the head of the kraal who was semnpalled 
to carry it on to another kraal, or to show where it had gone to. 

8960. ‘Then it was a custom having the force of law ?—Among the Kafirs, yes; but 
not amongst the Griquas. 

8961. How was Adam Kok supported? Had he a system of taxation ?—There 
were quitrents, hut tax, licences, and so on. 

8962. What hut tax did he collect P—Seven shillings. 

‘8963. Upon our system ?—Yes, for each hut. 

8964. Had he any stamp duties on titles P—No, there were no stamp duties. 

_  _8965. Was there any insolvency laws among the (triquas P-—No, a man was never 
insolvent. That is to say, that if a man got into such circumstances that he could not 
pay, he was never insolvent, because they always reckoned that he might come into an 
inheritance. 

8966. Had they any system of written wills >—Yes, but not as a general rule. 
The matter of inheritance was pretty well defined among them. It was a general 
division, and was more a matter of form than anything else. When they did make a 
will it simply said the same thing, that the property was divided. 


8967. Was there any system of registration in regard to these wills ?—No. 
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8968. Was there a community of property between husband and wife, like in 
colonial law ?—Yes; that is to say, that the wife when she married had certain stock, 
and the husband had certain stock, which was always kept distinct. 

. 8969. But during the course of covenanture the husband could do what he liked ? 
—No. 

8970. Could he sell his wife’s cattle P—No; of course he might do so, but it was 
not legal, and the wife would have a claim of redress from the court. _ 

8971. Had they any system of ante-nuptial contract ?—No, not in our way. There 
was no written law, but it was an understood law. 

8972. I suppose keeping the cattle distinct was the same thing ?—Yes, what was 
the wife’s remained hers. 


8973. Did wills require to be witnessed P—They were always, as a rule, when they 


did make wills, witnessed. They went to aman who wasa decent writer, and there were 
some who wrote very well indeed, whilst others could only manage to write their names, but 
they usually went to a man who could write decently, and he was the witness. 

3974. Had they any clear knowledge of their history P—Not very far back, not 
more than eighty years, but they had traditions, which one man would relate differently 
to another, and which went furthér back. | 

8975. Had they any tradition as to whenoe the tribe originally came from ?—Yes, 
it was said to have come from near here,—Table Bay. 

8976. What was the tradition ?—The great-grandfather of Adam Kok lived not 
many miles from Table Mountain and the Dutch, with whom they did not get on 
well, caused di ements, and he went away on a trip into the interior across the 
Orange River. He saw that it was a nice country, and he thought that he would go 
away and live there by himself. He, however, came back and got some of his people 
to join him, though some would not accompany him. mae then went to the new 
country and settled there, and that country is now known as Griqualand West. 

8977. Had they, at all times, missionaries amongst them ?—I do not think so. I 
believe the first missionary was with them about forty years ago. 

8978. Then missionaries would have had nothing to say to their removal from 
ea to Griqualand West P—No, I think Mr. Campbell was the first missionary they 


8979. Had they an educational system of any kind ?—Yes, they had schools. 

8980. How were these maintained: Did people pay for their children, or was 
there State aid P—The people paid for their children. 

8981. Was there any communication between these people and the kindred Hot- 
tentot race in other parts of South Africa P—None whatever. 

8982. They seemed then to have been cut off from all family ties ?—Yes, their 
only communications were between Griqualand East and Griqualand West. 

ee Was the Griqua language much spoken ?—Yes, but it is gradually going 
out of use. 

8984. Supplanted by Dutch or English P—By Dutch. They all speak Dutch. 

8985. Mr. Stanford.] Are the Griquas still a pure Hottentot race ?—No, they are 
quite mixed. Not one twentieth part of them seem of pure breed. 

8986. You said, Mr. Brisley, that they complained very much about not being 
allowed a share in the governing of the country P—Yes. 

8987. Do you think any form of provincial guvernment could be ange by 
which the chief magistrate could be assisted by a council of representatives chosen by 
the people ?—Yes, I think there should be some system of that sort. Having 
gradually raised them to the place in which they now stand, we are at present, instead 
of bringing them forward, putting them back again. 

8988. Mr. Upington.| Would you prefer that, to parliamentary representation in 
our parliament P—I think it might be tried with advantage, in preference. 

8989. Mr. Stanford.] Could not the two be combined ?—Yes, the two might be 
combined, especially as we have a large white population now. | 

8990. Tt the white population were also represented in their council, would that 
not be an assistance »— Vos, I think it would be of assistance. The great thing is to 
satisfy both white people and natives that they have some tangible way of expressing 
@ voice in the government of the country. Of course, they would not really have 
much to do with it, but still it would give them that idea. : 

8991. Do you think it would be well to give them the power of framing any laws 
which they think should be applied to that territory, submitting them first to Govern- 
ment for approval P—Certainly. | | 

8992. Do you think such laws would be more suitable than those which are at 
present framed down here ?—Most decidedly ; they would be more applicable to the 
circumstances of the country. | 
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8993. Did daughters inherit equally with sons?—Yes; when I say equally, I 
mean that the sons always got much better off than the daughters in the way of 
inheritance. In reality an equal division was not made, though it was supposed to be 
so. They always took into account what had been previously received by the daughters. 

8994. Did agents practise in the courts of Adam Kok ?—No, he kept them 
religiously away. 

8995. Is their introduction regarded favourably by the people now ?—No. 

8996. Why not ?—There are many reasons; first of all, they have not been used 
to them. If aman brought his own case into court and argued it, whether good or bad, 
he got to know much better how the case was going and even if he lost it he was satis- 
fied, but if an agent had the case and lost it, the people said he had either been bought 
over or conducted it badly. The cases are now conducted in English, and everything 
has to be interpreted ; batons it was all in Dutch, 


SUPPLEMENTARY 
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(Ordered by Commission to be Printed.) 


Oude Moulen, Cape District, Wednesday, 6th July, 1881, 


PRESENT : 
Sir Jacop Dirk Barry (President), 
Hon. T. Urineton, Q.C., M.L.A. 


Cetywayo, ex-King of the Zulus, examined through the medium of the 
interpreter, Mr. Samuelson. 


1. Sir J. D. Barry.|] We have just heard that you have lost one of your men, who Cetywayo, ex-King of 
committed suicide. Is it true ?—Yes. the Zulus. 

2. We understand that he attempted a criminal assault upon one of the women, July 6, 1881. 
and it was the fear of the consequences to himself, which caused him to kill himself. 
What would have been that man’s punishment if he had committed the same offence in 
his own country ?—He would have been punished by death in Zululand 

3. Is not that very severe?—The punishment is death because it is a very dis- 
graceful thing. 

4. Is it disgraceful because of the injury done to the woman ?—Yes, and because 
it is an attempt'to violate another man’s wife. 

5. From that I gather that the Zulus respect women ?—They have a great respect 
for them, and take very great care of them. 

6. Do they respect their virtue ?—It is the virtue of the women that they have to 
look after, and if a husband finds that a woman takes liberties with other men, then he 
sends her away. 

7. If the virtue of the woman is so regarded, how is it that they are treated (as 
people say they are) by being bought and sold as wives, without their consent being 
asked P—The girls are often forced to marry, because a good many of them would com- 
mit indecencies with the young men who are not old enough to be married. In Zulu- 
land, the men get leave first to put on a ring, and that shows that they are of 
marriageable age. 

8. According to your custom, do not parents or guardians force ay to marry 
whom they please, and don’t they receive payment for the girls in cattle?—Yes, the 
girl is taken to a certain man whom the father chooses, and is married to him. 

9. If a woman’s virtue is so valuable and precious, is it not a bad law which allows 
a father to sell that virtue without the consent of the woman ?—If the girl was allowed 
to go to any man she wished, she might choose a bad man, and that is why the father 
controls her, and sends her to the man he wishes to have lier. 

10. Is that the only reason? Is it not because the father wants cattle ?—They 
do think more about getting the cattle than about the girl. 

11. Is that right? A good king makes good laws, and is it mght for a father to 
sell his daughter to a man whom she does not like, just for the sake of the cattle that he 
gets for her?—It is a custom that has been in Zululand since the nation was a 
nation, and the king does not suppose he would be able to make away with it 
himself 


12. Do you think yourself it is a bad custom, and that it would be well to do away 
with it if you could P—It is a good law, because it has been a custom in Zululand so 
long. <A father does not like his daughter to disobey him. 
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13. When the order is a bad one, it cannot be bad even to disobey a father. There 
is something better than obedience, and that is doing mght? If a father tells his 
daughter to steal, ought she to obey ?—If the father tells a girl to do something that 
was not the custom of the country, then the people would support her, but in this 
case it is the custom of the country. 

14, Is it then the custom for a father to be allowed to sell his daughter to anyone 
that he wishes without her consent ?—Yes. 

15. Cannot you alter laws?—No, the king says he cannot alter a law like that, 
because it has been the custom, in Zululand he supposes ever since the nation was 
created. Every king has agreed to the law, and so must he. The nation would say 
that anyone who tries to change that law was a bad king. 

16. Mr. Upington.] Who could change it 9—No one could change that law, because 
the chiefs themselves have daughters, and they like to marry them in that way. Ina 
few cases the girls are forced, but not as a rule. When the king, and the regiment to 
which he belonged, got leave to put on the rings, they took the women that they had 
been making love to before, and the king said it was all right, because they had 
agreed. 

17, Bir J. D. Barry.| Still you say that the father could marry his daughter to 
anyone he liked without the daughter’s consent. Now I ask you, is that ot ae law, 
and if you had to begin to make a custom, would you make one like that ? ould you 
not i make a law by which a father could say to a daughter, “‘ You shall not marry 
a bad man,” but which would not give him the power to marry a daughter to a man 
she did not like ?—The king says that even if he made a law like that, the people would 
not obey it, they would always be talking evil about him. 

18. But as a good man, do you think that such a law is a good one, and if you were 
left to yourself would you have begun by making such a law?—The king would not 
change a law like that, because it is a law that they have had from the very begin- 
Ing; even as we are, we could not give up writing and apy talk. 

19. We often change our laws if they are not good. If the people were willing 
and you had the power to make the change, would you consent to it ?—Yes, the king 
would change it if the chiefs of the land were willing to make a change in that way. 

20. Would you give your consent to the change because you don’t think the law 
quite a good one ?—He would not consent to that law being aholished because of the 
right or wrong of it, but because the whole nation agreed to it. 

21. You approve of the law because the nation consents to it, and because it is a 
good thing fora child to be obedient ?—Yes. 

22. Buton the other hand, is it not 1 bad law which allows a father to make money 
out of a child P—Yes, but it would not be a good law at all which would allow a girl 
to get married without cattle being given for her. 

23. Is not the law so made because it enables the parents to get cattle for their 
children P—F rom having been so long a custom in the country, it has now come to be a 
general law. 

24. Ought not a father to consult the happiness of his own children ?—Yes, and 
that is just ths reason why a father now and then marries a girl without her consent. 
He looks out for her welfare in the future, but did he not do so, a girl would sometimes 
get married to some man her father did not approve of, and would shortly afterwards 
leave him, because the marriage was made without much consideration. 

25. But do you consult the interests of your daughter by forcing her to go with a man 
she does not like merely because he will give you more cattle than another man would ? 
—A father does consult the welfare of his child, if he sees that the man to whom he is 
sending her is a good man, and a man who will look after her, even though the girl 
does not consent to it. 

26. Is not the effect of the law this: that you sell your daughter to the man who 
oe the largest number of cattle ?—A father does not look to the number of cattle always 

e receives. When he determines that a girl must go, she must. But suppose two men 
want the same girl, he asks the girl to choose between them, and allows her to have the 
one she prefers. 

27. That is, I suppose, if they will each give the same number of cattle ?—The 
girl is not really married for the sake of the cattle; she would be allowed to have which- 
ever she preferred. In many cases the father tells his daughters to point out to him 
the men they wish to have, and if he approves the king says it is all right, and they 
can arrange about paying the cattle, and then they can have the girls. But if he sees 
one of these men looking worthless he will not allow him to have his daughter, but 
marries her to some other man. 

28. What is the punishment if a father tell his daughter to marry, and she refuses? 
—There is no punishment ; the father talks to her, and tells her of her duty, and if she 
runs away after she has been married the father has nothing to do with her. 
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29. Could the husband punish her P—No he has no power to punish her if she runs Cetywayo, ex-King of 
way from him. hea ue 

30. Has the chief any power to punish such a girl if either the father or husband july 6, 1881. 
complain the she won’t live with the husband after the cattle have been paid for her ?— 

No, the chief has no power to punish in a case like that. The father will very likely 
talk to the chief about it, and the chief will give him advice, but the father takes his 
own course, and now and then, not very often, he thrashes the girl. 

31. Then the punishment is thrashing by the father ?—It is not done in all cases, 
but that is the way they punish them. 

32. What becomes of these cattle? Are they the father’s property P—Yes, the 
cattle really belongs to the father, and he can do what he likes with them; he can sell 
or squander them, and the girl belongs to the husband. 

33. Then the father does not keep the cattle for the benefit of the girl or her off- 
spring ?—No, they don’t keep anything for the off-spring of the daughter, but if the 

irl dies without having any children the cattle are returned. If she dies after having 
ad a child, the cattle belong to the father. 
34. Has the child any interest in the cattle P—No. . 
35. That being the law, do parents in Zululand prefer to have sons or daughters ? 
—Sons. 
36. Why ?—Because the sons remain to look after the father, but the daughters 
are married to different men, and go away and leave him. 

37. But if you have daughters you get a great deal of money for them, and you 
get nothing for your sons >the king would be glad to have both, but he would prefer 
sons to daughters although he would get cattle for the girls. 

38. Because the son has to protect the father in his old age P—Yes. 

39. Are parents in Zululand obliged to get the consent of the chief to the marnage 
of their children, or may they marry their daughters to whom they like?—The king 
gives leave to a certain regiment to put on the head-rings, and then he gives an order 
that the girls who are the sweethearts of these soldiers are to put on the head-dresses, so 
as to be fit to be married to these men, and then they are married. 

40. How old are the men generally before you consent to their getting married ? 
or do you merely consult your own wishes in the matter ?—The king does not know 
the ages of the men, but he consults with the chief men in the country and agrees 
with them that a certain regiment or regiments are to put on the head-tings. 

41, Then you give the whole regiment leave to marry at one time > “Yes. 

42. Mr. Upington.| Is the leave given because the regiment has distinguished 
itself in war P—No, that has nothing to do with the matter. 

43. Sir J. D. Barry.|] Why do you withhold the leave from anyone to marry 
whenever they wish P—The king does not allow certain regiments to marry because 
they are too young, and are still working at the military kraals, but sometimes, when 
they are old enough, he allows two or three regiments to marry at once. The young 
regiments he keeps to do work. 

44, Mr. Upington.| What work?—Building military kraals, planting, reaping, 
and making gardens for the king. These are the men who look after the king. 

45. Sir J. D. Barry.) After they are married, are not your regiments still 
soldiers ?—Yes, the married men are still soldiers, but not in the same way as the 
young men. These young men do their work at different places in the country, but 
the married men do the work of the king close to their own residences. | 

46. You say that the king also gives his consent to the women to marry P—He 
generally holds a meeting of the principal men of the country, when they come to an 
agreement that a certain regiment shall be married. The king then sends out messen- 
gers to say that this regiment is to be married to the girls to whom they have been 
previously making love, and that the girls are to prepare themselves by putting on 
these head-dresses. 

47. When such girls marry, and their parents get cattle for them, do you or any 
of the important chiefs get any of the cattle P—Neither the king nor any of the chiefs 
get any of the cattle. Sometimes, when a man wishes to get married a short time 

efore the regiment gets leave, he takes an ox as a present, and goes to the king and 
asks his leave. | 

48. But you get nothing from the parents of the women who are married P—No. 

49. Suppose you allow a regiment to marry, and send word that the girls must 
prepare themselves to be SEN e and some of them refuse the soldiers, what punish- 
ment do you impose upon them ?—They are forced to marry the men. 

50. I believe in two instances you ordered some women to marry two of your 
regiments, and some of them refused, and that you considered an act of disobedience ? 
—T'here was only one such case. 
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51. In that case you ordered the women to be killed ?—The king sent some small 
chiefs round the country to make these women marry, and in two instances the men 
who were sent over-stepped their orders and killed four women, but as soon as the king 
heard it he said they ought not to have done so. One of these cases was at Inceleni 
bush, and the other at the Pongolo. 

52. What did you do to the chiefs who had killed these women ?—The king did 
not punish them severely; he simply talked to them. - 

53. Do you think it a good law which allows of a women being ordered to marry, 
and in the event of her refusing exposes her to be killed, without punishment to the 
person who kills her P—It is not a good law to go as far as to kill the woman. 

54. If you were king again, would you not think it a good thing to alter a law 
which, without going as far as killing, does not respect the virtue of a woman ?—The 
country would be good for nothing if that law were changed. 

55. Why ?—It would be bad in this way : that it has always been a custom in the 
country for the ang to give orders for the people to marry, and if it were altered 
poue would not like it. It would not be well for a woman to be able to disobey the 

ing and the chiefs he has consulted. If that law were broken, he would bea shadow 
instead of a king. 

56. Is it a good thing for a king to have the power to do bad acts? or when the 
power of the king is abused, is it not time to change the law ? If you were kin i 
would you not, after what you have seen, and after thinking over the matter, think it 
would be a good thing to change the law and persuade your people to agree to the 
change ? Would they not be much happier if fathers could prevent their children 
marrying men they did not approve, but could not force them to marry anyone they 
did not like, and if anyone was prevented giving cattle for women ?—No, they would 
not be happier. 

57. Would not the women be happier ?—No, the women would not be happier, 
for the king says he has heard of many cases in Zululand where women have refused to 
to go to their husbands unless the husband gives the cattle to the father or mother to 
keep after the daughter is gone. They say they won’t go away before the men give 
their parents the cattle. 

68. According to Zulu law a man can have as many wives as he can pay for P— 
They always have to give cattle for their wives, and can marry more than one. If a 
man had only one wife they would not be able to live properly, because this wife would 
not be able to keep her husband. - 

59, In your opinion, are there more men or women in Zululand?—About the 
same, because there are many men in Zululand who have no wives. 

60. If there are the same numberof men and women would not that show that 
nature intended people to live like the lions or the bush-bucks—one male with one 
female ?—The king cannot say. 

61. Mr. Upington.|) Has a chief more wives than a common man ?—Yes, he could 
not do with one. 

62. Sir J.D. Barry. | Why not ?—Because it is the custom with us, just as with you it 
is the custom to have one wife. 

63. Oustoms may be bad; we do with one wife, why should not you ?—The king 
asks how could the Zulus do with one wife when they were not born to it. 

64. By allowing one man to have more than one wife some men must go without 
any. Is not that unfair to those who do not get wives ?—The men who get no wives 
are the men the girls don’t like. = 

65. The reason why a man is allowed to have a number of wives is that he may 
have a lot of women to work for him, is it not P—Yes that is one reason, and another is 
that they may have a large family. 

66. And then they sell the daughters P—[The king laughed heartily.] It is not 
really for that reason that a man likes to have a large family; it is because these 
ag ea when they are growing up, and before they are married, can doa lot of work 

or him. 

67. And when they are married he gets cattle for them, when he can get no more 
work out of them P—Yes. 

68. Is it a good thing to make the women work for the men? Is it not better for 
the men to work ?—[The king laughed.] Husbands work as well as the wives, except 
in the case of a king or a shiet ; then only the women work. 

69. Is it a disgrace for a man to dig and work in planting and sowing ?—The 
men who are not chiefs do that work. : ena 

70. Do a chief’s wives work for him in the field P—Yes. 

71, And any man, whether a chief or not, who has a number of wives, lets the 
wives work in the fields, and does no work himself ?—The wives do the planting, and 
the servants do the cutting wood, and so on. 
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72. Is it not enough for the women to bear children, and do the house work. Why Ootywoaye, ex King of 


do you let them do this work instead of the men, who are so much stronger and better 
able to do it?—The house-work is done by the grandmothers, and the children are 
looked after by the elder children, while the women are working in the gardens. 

73. Then the men go and hunt and fight P—Yes. 

74. Is it considered a disgrace for a man to do a woman’s work by tilling and so 
on ?—No, not a disgrace at alt, but sometimes, when men see a man hoeing, they chaff 
him, and asks him why he does that work when his wives can do it. Itis not a man’s 
ordinary work. The young soldiers go up in parties at different times of the year, and 
sow for the king. | 

75. Would it not be better to let all your soldiers, old and young, go and work 
and till the fields, instead of keeping them only for the purpose of fighting ?—The 
soldiers who wear the head-ring don’t work for the king, but the young soldiers work. 

76. If they have the head-ring, do they do the king’s work, or dé they go home 
and let the women do the work ?—The men who are industrious go out with their wives 
and dig. Many do so and many don’t; it is just as they please. 

77. When people commit crime, such as stealing or murder, who tries them ?—If 
anyone steals or does anything wrong, the headman of that district calls a sort of 
assembly of neighbours belonging to that district, and they discuss the case. 

78. And a determines whether he is guilty or not >—The headman. 

79. Is his finding final, or can the man appealP—This man then goes up to the 
kraal to which his headman belongs and reports himself to the chief or headman 
there, and the chief sends down to the headman of that district from which the man 
came and asks about the proofs: then they are sent up to the king, and if it is found 
that the headman decided against the criminal unlawfully, the headman has to pay for 
having told an untruth about this man. 

80. When a witness tells an untruth while the headman is discussing the matter, 
can that witness be punished ?—Then the whole meeting asks this man how he can tell 
such an untruth, and he is quiet. But very often it is not untrue, and then he persists 
in going on and telling his reasons. 

81. And if he is found out afterwards to have told a lie, can he be punished, and 
what would the punishment be —He is made to pay a fine. 

82. Whatever the chief orders ?—The headman of the district specifies what he 

has to pay. 
83. What is the punishment for murder P—A murderer is punished by death, that 
he may follow the man he has killed; but if a man kills another, and runs away for 
a time, he is forgiven. It is when he is caught shortly after committing the murder that 
he is killed at once. 

84. Why is he not killed if he runs away ?—Because the people interested have 
their hearts softened by that time, if he has been wandering about in the hills for some 
time. 

85. Is he not punished at all then P—He has cattle taken away, 

86. Suppose a man is falsely accused by another of murder, and is killed, and it 
is afterwards found out that he did not commit the murder, what punishment is imposed 
upon the false witness P—He is fined two head of cattle. | 

87. Even if a man has been killed upon the evidence he gave?—The king does 
not know of any case like that, because when anything was reported to him he sent 
back to the place and called the man before him to state the case clearly. | 

88. Has anyone but the king the power to convict a man of murder ?—If a man 
is caught actually committing a murder, the men who see him set upon him and kill 
him at once, and then it is reported to the chief of that district, but if he has commit- 
ted a murder and runs away and is caught shortly afterwards, he is taken to the chief 
of the district to be tried, and that chief has the power to kill him. 

89. Before he kills him is he obliged to refer to you, or may he kill him without 
reference to the king ?—The chief has the power to kill him. 


90. Is compassing the death of a chief a crime punishable with death ?—No, only 


a, fine of cattle. . 

91. Is a man killed for trying to kill the king ?—He is simply fined cattle, and is 
talked to very severely. 

92. Is a man punished with death for disobeying a direct order of the king ?— 
He is simply fined when he has committed the offence twice before. 

93. at is the punishment for a man deserting from his tribe P—If the chief of 
his district had given hin any property he would be asked by the chief to return that 
property, and then he would be at liberty to go. 

94. Is witchoraft a crime according to Zulu custom ?—No. 

95. Don’t you punish a wizard ?—A man who poisons anyone is punished. The 
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king tried a system of putting these people on trial, to see whether they really did 
endeavour to poison, by removing them from the place where they where first accused 
to another place, and if anything was reported there, to another place, and if anything 
is reported there, to a third place, and if then anyone is found poisoned there, the 
accused is killed. Before that, if anyone was found gtilty by these witch-doctors, 
they were liable to be punished by death, but the king did not like that custom, and 
it was because he tried to change it that the Zulus did not like him latterly. 

96. Then there are such things as witch-doctors P— Yes. 

97. Mr. Upington.| Had you not one at your own place P—No, there were no 
witch-doctors in the king’s kraals. : 

98. President.| Why are they called witch-doctors ?—Because they get sick at 
certain times and say that they are going to eternity, and because the people seem to 
think that they can foretell things that no one else can tell about. 

99, Do you believe that they can do these things ?—The king says that when his 
father was alive he (Cetywayo) sent « messenger to the king his father to say that he 
should like these witch-doctors to have their hanging hair cut off, and that they should 
have to serve as soldiers, and the king carried out this wish of his to some extent, but 
not altogether. He says it is very seldom you get a witch-doctor in Zululand who can 
tell about anything that is not known. 

100. They pretend to tell about the unknown, and accuse others of being wizards 
and witches 2 Yes, they accuse others of being malefactors, but the king does not 
believe in them. 

101. Are not these accused smelt out and killed by those who do believe in it? 
—When anyone was tried like that, and the people about found him guilty, and the 
witch-doctors said he was guilty, the king called him up and Pa him in a certain part 
of the country to try him, as he explained just now, and as he explained once to Sir 
Theophilus Shepstone, and if after having removed him for the second time reports 
came against him from the third place, he was killed. 

102. What was his crime in these three places P—Poisoning people. 

103. In each of these cases it is the witch-doctor who points out the man, who he 
says has committed the offence ?—It is not the witch-doctor, but the people who 
live about there. 

104. Rain-makers are a sort of witch-doctor?—[The king laughed ]—There are 


. none in Zululand, but Langalabilele used to claim to be able to call for rain. 


105. Do not some Zulus believe in the power of the rain-makers to communicate 
with the spiritual world?—Yes, the Zulus do believe that the rain-doctor has 
communicitin with powerful spirits, and that they use a sort of medicine to bring 
rain. 

106. Do you believe yourself in spirits >—Yes, the ihlozi. 

107. And you believe in a God ?—Yes; the king knows there is a God of all people, 
black and white ; but these snakes are departed spirits, they are merely the ghosts of the 
departed, and the people die when they are called for by God. 

108. Does God speak through them to people living on the earth P—The king does 


| not knov whether these spirits have any communication with God; they are simply 


oe spirits of the dead, and he thinks that they look after their relations who are 
ving. 
109. These spirits assume the form of snakes —Yes. 

110. Are the spirits supposed to be in all snakes, or only in some ?—Only in a 
certain kind of snake. 

111. What kind ?—A green sort of snake, with black spots. 

112. Are these snakes deadly P—No. 

: 1 oe You know your father’s burying-place ?—The grave is no more now; it was 
espoiled. . 

114. Was it not formerly kept sacred to this sort of snake ?—Yes, in this way, 
that they planted trees about the placc, and did not burn the grass there any 
more. 

115. No one was allowed to approach the place, and the snakes were left untouched 
there P—No one approached the place. 

116. Because the snakes were supposed to embody your father’s spirit P—Because 
it was a king’s burying-place. 

117. Was anyone allowed to kill this special sort of snake found anywhere ?—Yes, 
they are allowed to kill them in a field. | 

118, But not at Panda’s grave P—No. 

119. Where did you get your information about the snakes; did your father tell 
you, or is it an old tradition of the nation?—The king thinks it was a belief in the 
country from the very beginning. : 
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120. Is it a crime to have connection with another man’s wife ?—If a young man Cétywayo, ex-King of 
has connection with a young girl he is fined cattle, and if a young man has anything to the Zulus. 
do with a married woman he is killed. | July 7, 1881. 
| 121. Mr. Upington.| Is there any value attached to a young girl with wiom con- 
nection has been had before her marriage ?—Yes, they do give a certain number of 
cattle, but not so many as for a girl who has not been violated. 

122. If a man buys a wife as a virgin and returns her afterwards because he finds 
out that she was not a virgin, does he get back his cattleP—No, they don’t send back 
all the cattle, but the father of the girl pays a cow or so. 

123. Is the husband not entitled to send her back ? Must he keep her ?—Some 
do, and some don’t. 

124, Suppose a man dies leaving, say, four wives, and children by each wife, how 
is his property divided according to your law?—These women are married to his 
brothers and relations. 

125. And what becomes of his cattle P—His principal property is left to the son of 
his chief wife, and the rest is distributed amongst the others. If he is an important 
chief then some of the cattle are given to the king, and the larger part of the property 
goes to the heir, the rest being divided amongst the other sons according to their 


position. 
126. What becomes of the land that the deceased man used to work ?—That 
belongs to the heir. 


127. Does all the land go to the son of the chief wife ?— Yes. 

128. But the king has some power left over it ?—All the land really belongs to the 
king, but this man has leave from the king to live there, and take care of it for the 
kin 


129, But if the king thought proper he could deprive him of it, or remove him to 
another place ?—No, a man is not deprived of his land. If he does anything wrong, 
they tell him he ought not to do such a thing, because his father did not. 

130. Are these pieces of land marked out, so that each man in Zululand knows his 
own land ?—They do not mark it artificially ; it is defined by rivers and hills. The 
boundaries are looked after by the headman, and the people under him look after 
the boundaries. Ifthe people in one district wish to cultivate land in another, they 
must get leave from the ‘kin 
- 131. Are the pieces of land belonging to individuals in a district marked out ?— 

0. 3 

132. How does a man know what land to cultivate ?—A party from each part of 
the land goes to a certain place, and they see something that grows there, and that is 
the mark of the division. 

133. Sir J. D. Barry.] Who allots the ground originally ?—The king. 

134. The king does so through a chief >—Yes, by meansof a chief. ‘The king says 
he did not make this system, it was a custom before his time. 

135. This chief points out to the man the particular piece of land he may 
cultivate P— Yes. 

136. And this ground the heir can cultivate afterwards without special leave? 
—The land belongs to the heir, and he can cultivate the land cultrvated by his 
father before him. 


Cape District, Thursday, 7th July, 1881. 


PRESENT : 
Sir Jacop D. Barry (President). 
Hon. T. Urineton, Q.C., M.L.A. 
Cetywayo, ex-King of the Zulus, further examined. 


137, Sir J. D. Barry.] Did Mpanda ever acknowledge that he owed any fealty to the 

Boers P—No; at one time when Dingaan was killed by his subjects, Mpanda came over 

to the Boers and was protected by them, becausé it was intended to kill him too. 

Shortly afterwards he was taken back to Zululand aud lived there as king, and of course 

the Zulus thought that everything was settled between them and the Boers, but in a 
sss 2 
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few days the Boers came and said they were going to fight Mpanda. There wasa 
breach between the Zulus and the Boers, and then the English came to Natal. 

138. Did Mpanda ever do anything to show that he acknowledged the Boer an- 
thority over him ?—No. . 

139. Did Mpenda ever acknowledge the tas a authority over him ?—No, the 
Zulus never acknowledged the authority of the English at any time, but they were 
like relations of the English. They always sent to the English, and told them 
anything that happened in Zululand, and wanted their help. They sent Gebula, 
Umvulani, Soma, and other men. Ndhula is one of those men remaining of the 
men who came to make a boundary between the English. The Zulus said they would 
not have anything more to do with the Boers, because the Boers could not look 
after them. At the time when the Boers intended to invade Zululand, the English 
came to Natal and attacked the Boers, and the Boers could do nothin inst the 
4ulus after that; but in my reign they did, and in the latter days of Manda 

140. After Mpanda’s death, before you succeeded, did you in any way acknow- 
ledge the authority of Shepstone over you?—The king says, when his father died, 
he sent messengers with a large ox to Shepstone, to report it to him, and to say 
that he wished Shepstone to see about the country being settled under him, because 
the Zulu nation was a relation of the English. 

141. Did not Shepstone influence your father in making his will in your fa- 
vour P—No, Shepstone had no influence in any way. The Zulu nation and Mpands 
ae told Shepstone that Cetywayo was the heir, and was to be king after his 
death. 

142. Before you were crowned by Shepstone, did you do anything to show that 
Shepstone had any authority over you, or did you consider up to that time that he 
had any authority over you ?—Not; he king says he did nothing to acknowledge the 
authority of Shepstone, but he used to talk to Shepstone in a friendly way, and he 
acknowledged the Queen. 

143. You did acknowledge the Queen before you were crowned by Shepstone as 
the Queen’s servant ?—The king says he acknowledged the authority of the Gass in 
this way, that he would have nothing to do with the Boers or any other nation, 
and he acknowledged Shepstone as her officer. 

144. As king of the Zulus, was all power invested in you, as king, over your 
subjects P—In conjunction with the chiefs of the land. 

145. How did the chiefs derive their power from you as king ?—The king calls 
together the chiefs of the land when he wants to elect a new chief, and asks their advice 
as to whether it 1s fit to make such a man a large chief, and if they say “yes” the 
chief is made. 

146. If you had consulted the chiefs, and found they did not agree with you, could 
you appoint a chief by virtue of your kingship P—In some cases, if the chiefs don’t 
approve of it, the king requires their reasons, and when they have stated them he often 
gives it up. In other cases he tries the man to see whether he can perform the duties 
required of him or not. 

147. In fact, you have the power to act independently of the chiefs in making an 
appointment, although you always consult them ?—No; the king has not the power of 
electing an officer as chief without the approval of the other chiefs. They are the most 
important men. But the smaller chiefs he can elect at his discretion. 


148. Do you appoint the subordinate chiefs or do the indunas appoint them ?— 
Sometimes the great chiefs require a certain number of men, and propose some small 
chiefs to the king for appointment, and they talk about them, and he appoints them. 


149. How many indunas had you ?—The king does not know. 


150. Are there any hereditary claims to the appointment of induna?—It is not 
hereditary with the small chiefs, but with the important men of the land. The son of 
the chief wife is heir to the property of this important man. 

151. Has the heir to this property of a chief the right to claim to be a chief ?— 
No; if a man was known to be fit to hold the post he would be appointed. 


152. What are the duties of the indunas ?—They look after the land, and decide 
different cases. 

153, Cases of murder ?—Every criminal case. 

154. Do you allot a particular province to each induna P—The king allots different 
parts of the country to different chiefs. 

155. And each induna in his own province tries all the cases which arise in that 
province ?—He is called “ induna”’ when he is at the military kraal, but when he goes 
to his residence he is called headman, and he has to look after the cases which arise in 
that part of the country, 
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156. How is he assisted at the trials P—He calls together all the chief men of that Cetywayo, ex-King of 
district, and they discuss the case. the Zulus. 

157. After they have discussed it, does he retire and form his own opinion upon June 7. 1881. 
all the evidence and discussion, and come to a conclusion alone, or does he’ give his 
judgment sitting with the other men altogether P—No; the headman does not hear the 
evidence and then go home and consider it, but he sits there and listens to the assembly 
talking about the case. Then they ask his opinion, and he says, “I think so and so,” 
If they don’t agree with him, they give their reasons. 

158. And he gives the final verdict >—Yes; the headman. 

159. Does the headman award the punishment upon his own decision, or does he 
consult the others upon it first p—The headman and the assembly award the punish- 
ment. 

160. But suppose they differ, who finally decides P—Then the case is taken to the 
king’s kraal. 

161. Has the king absolute power to decide ?—The chief men of the land talk 
about the case first, and bring it up to him. | | 

162. And he finally decides ?—Sometimes they decide before they come to him, 
and they come and tell him which way they decide, and he approves or disapproves as 
the case may be, and as he thinks it mght or wrong. 

163. Suppose there is a difference among them, who finally decides ?—The king 
has the power to decide in this way, that when he has decided the chief men of the 
country have nothing to say against it, because they will not say that the king has 
decided against their wish. 

164. Is all law and right of property supposed to come from the king in con- 
sultation with his chiefs?—The right of property comes from the king, but he does 
not exercise that power. The country has remained like it is now since the king’s 
father and grandfather reigned. 

165. That is in accordance with native custom, but the power of making laws, and 
the right of property are supposed to come from the king ?—If there is a certain law 
which the king wishes to be known in the country, he declares it at the feast of the first- 
fruits. 

166. Is that the feast of thanksgiving for the mealie crops ?—Yes, in December, 
(Zibanhlela). 

167. Is that the great feast of the year ?—Yes, in January, “ Masingana.” 

168. If you want to make a new law, to be applicable to all Zululand, how do you 
set about it P—The king has a discussion with the shiats about it, and they give out the 
law, but he cannot make a law without their consent. He consults the chiefs and gives 
his reasons, and if they conclude to agree to it, it is the law, but he cannot make a law 
against the wishes of his chiefs. 

169. How is this law made known to the people ?—It is given out at this feast, 
when the majority of the Zulus are present. | 

170. Who romulgates the laws, you or the indunas in your presence P—The king 
gives orders to the chief men of the country to promulgate them. 

171. In England our laws are. written, and so there is no misunderstanding them, 
but suppose there is a dispute in Zululand, asto what the law really is, who is supposed 
to be the best authority upon the law as given out by the chiefs P—The king caniiot say, 
because it never happened that there was any doubt about the law of the country. 

172. Are they supposed to come to you about the law if they want information P— 
There is no man in Zululand who does not know the law. — 

173. Have the people, independently of these chiefs and you as king, any sort of 
voice in the making of any laws? Are they heard directly or indirectly P—No. 

- 174, The indunas are military men, you say, but being at home they are also 
headmen. Are there any headmen who are not military men P—An induna is called 
a headman when he is in his own district, and an induna when he is at the military 


175. Is every man bound to serve in Zululand as a soldier >—The old men of the 
country are called the white part of the nation, that 1s to say they are not soldiers; the 
young men are the soidiers. 

176. Have all these old men been soldiers before ?—Yes. Some of these are re- 
tired and old, and unable to serve any more, but the younger ones who have the rings 
on can go to the king and serve as they please, and return home as they like. The 
young men are not forced to be soldiers. 

177. Is there any young man there who is not a soldier ?—No, everyone wishes to 
be a soldier. If anyone stops at home, the others laugh at him, and say he is a 
“Ungogo’’=Button quail. 

178. Then every man in Zululand begins life by being a soldier P—Yes, 
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179. And your advisers are either soldiers or retired soldiers ?— Yes. 

180. What are the duties of the petty chiefs ?—Tuey principally superintend work 
for their superior chiefs, and for the king. The larger chiefs send them out to look 
after men who are doing work for the king. 

181. Do the petty chiefs have any power over the people in the way of pointing 
out to them what land they are to occupy ?—No, they never talk about the land in 
Zululand, because they always live where their people have lived for a long time before. 

182. Have not petty chiefs the power to make regulations for the management of 
the locations where they live ?—Their power is this only: that if anything occurs in 
that part of the country where they are, they can seeto it, and if it is too much for 
them they take it up to their superior chief. 

183. The people are never consulted about either big or little matters? The only 
consultation is between you and your big chiefs in big matters, and between you and 
your small chiefs in smaller matters ?—Yes, he has a voice in that; he can go toa 
chief and say it should be done in this or in that way. 

; 184, Has the king any bards who sing his praises >—There are no chosen men for 
that. 

185. But there are such men as bards?—Yes, almost every man in Zululand 
knows the King’s Izibongo. 

186. Is not the song they sing, called ‘“ Izibongo,”’ in praise of the king ?P—Yes. 

187. Are these songs sung on the festival of the thanksgiving for the mealie 
crop ?—-When the law is announced to the people they sing the praise of the present 
king and the king’s ancestors. 

188, The kings who have died are supposed to be deified P— Yes. 

189, Are their souls supposed to be present on these occasions ?—j}fey are sup- 
posed to be there, but they are not seen. f 

190. Snakes are not brought there to represent the embodiment of these spirits? 
—No. 

191. Upon that occasion a young, choice bull is caught and strangied by the 
young men ?—Yes. 

192. Do you sing and dance yourself ?—Sometimes, but on other occasions th 
king simply sits down and looks at the soldiers dancing. ‘ 

193. Do you dance on these great feasts >—Yes, the king generally dances, but’ it 
is according to his wish. 

194. at is ‘““ Mtongo ” ?—It means an ancestral spirit. 

195. At these feasts, don’t you call upon one particular spimt who is supposed to 
be the father of the whole human race ?—No, the chiefs call upon these spints when 
they are about to announce a law. 

196. Is there not one particular divine power, who is supposed to be above all 
spirits, and to be the father of the whole human race ?—Yes. 

197. What is he called P—Nkulunkulu. 

198. Do you call upon him on this occasion as well >—No. 

199. What does ‘“ Zulu”? mean ?—The name of the nations’ ancestor; the first 
man of the Zulu nation. 

200. Where is he supposed to be P—At the military kraal in Zululand. “ Zulu” 
also means “‘ heaven.” Zulu was one of the king’s ancestors, the king of Zululand. 

~01, Are the Zulus all supposed to come from heaven or to go there ?—Yes, every 
man came from heaven because he was made by God, the white as well as the Zulus. 

202. Why are the old chiefs called ‘‘ white men ” ?—Because they generally live 
at the military kraal, and go home when they wish; and because they have a white 
shield instead of a black one. : 

203. You told us that you make these laws. Are you bound to govern in accord- 
= with the laws which you and your ancestors have made at these great festivals ?— 

es. 

204. What is your law astoland? To whom does it belong, and how is it 
apportioned ?—The whole country belongs to the king, and different portions of it are 
inhabited by headmen, and smaller portions by common people. 

205. Who allots the land ?—The king. | 

206.: Did John Dunn get any land from you or from the chiefs ?—No, the country 
did not belong to John Dunn; he only had leave to Jive on it. 

207. From whom did he get that leave P—The king. 

208. Is that the same sort of leave you gave to your other subjects >— Yes. 

Reet Was a particular peice of ground pointed out to him that he should occupy ? 
—No. 
210. Had John Dunn leave to graze or cultivate or both P—Both. 
211, Then nobody else could be on the same land ?—No, 


o 


. 
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212. If John Dunn dies, what becomes of that land P?—It belongs to his eldest Cetyroaye, ox-Kingot 
Bon. © US. 
213. Mr. Upington.| The whole of that ground? Would not the other sons get a guty 7, 1881. 
part of it P—Yes, the first-born would have the greater part, and the younger sons 
get smaller parts. 
214. Sir J. D. Barry.] Who would divide it for them ?—The king would have 
nothing to say in this case. John Dunn was friends with him. The heir would allot 
the younger sons’ portions. 
215. The heir is the eldest son of the t wife ?— Yes. 
216. John. Dunn has a great wife P—Yes, Gadeni. 
217. And he has a right-hand and a left-hand wife too ?—The king does not 
know, because he has a good many black wives. 
218. The Zulus generally have a great wife, a right-hand and a left-hand wife P— 
Yes. 
219. But the great wife is not necessarily the first wife that he marries P—No. 
220. Did John Dunn marry one of your daughters?—The king says that could 
not be, because his children are all small. 
221. Mr. Upington.| Did you give John Dunn any wives ?—Yes; John Dunn 
came to the king’s military kraal once, and saw a very fine young girl, and asked 
the king for her, and he gave her. 
222. Sir J. D. Barry.| Is that his great wife ?—No; the wife that he brought 
from Natal is the chief wife, a daughter of Dick. John Dunn married when he was 
quite a young man. 
228. en a man has a number of wives, does he keep them all in one kraal P— 
No; in different kraals. 
224. Then each kraal has a piece of land for cultivation? — Yes. 


225. When a man dies does the land belonging to each kraal go to the heir of that 
wife ?—The chief son has the right to these kraals, but the father has the power to give 
over two kraals to the chief son, and then say that the other sons can have one of them, 
but subject to the chief son. 

226. Mr. Upington.| What becomes of the younger sons ?—They live together in 
the neighbourhood of the chief son. 

227. Sir J. D. Barry.| The eldest son of the chief wife is supposed to represent the 
father P—Yes. | ; 

228. Do all the wives of the deceased chief become subject to the heir P—The chief 
son has the chief authority over these women, and of course each one looks after her 
own son. Any other women can look after any other son, but some one must look 
after her own son. 

229. Do the unmarried daughters of a deceased father also belong to the heir P— 
The chief interest in that case is with the chief son, but when a father dies he can allot 
as he likes a certain daughter to a certain son, who is to receive the cattle when the 
girl is married, and so can the chief’s son afterwards. Every daughter becomes the 
property of the person to whom she is allotted, or of the heir. 

230. Every woman, married or unmarried, belongs to some one, to her husband, 
her father, or her father’s heir ?— Yes. 

231. Can any woman acquire property for herself ?—No; only the king’s wife. 

232. Ifa married woman obtains anything it becomes the property of her husband ? 
— Yes. 

233. And if an unmarried woman obtains anything it is the property of her father 
or her father’s heir P—If a father wishes his daughter to have anything she can have it, 
and if a son wants it he can ask his sister for it, but she can keep it if she likes. 


234. Has any woman the right of property independent of the will of her father 
or her husband ?—Yes; they can have property independent of the father or husband. 

235. How can a woman acquire property in cattle ?—The father gives her some 
now and then, and when she goes away to her mother’s she gets a goat or a cow. 

236. But suppose the girl gets married, whose property is that P—It remains with 
the father at home. 

237. While she is unmarried she sometimes has the use of some cattle given to her 
by her father ?—The daughters of the common people leave the property with the father 
altogether, but the daughters of the king, when they get married, take away their 
property with them. 

238. Does it then become their husband’s property P—Yes; they have it in 
common. | 

239. Mr. Upington.| According to the Zulu law, if a man knows that he is about 
to die, can he make any provision for his minor children, or distribution of his cattle or, 
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must he leave the management of both to the action of the law after his death ?—The 
father makes a will when he is quite strong, and his intentions are carried out. 

240. How does he make this will, before the headman, or before witnesses, or with 
what formalities —The father calls together the chief men of the kraal, and tells them 
what he wishes to be done, and that is carried out. 

241. Can he dispose of the whole of his property, passing by the son of the great 
wife and anyone else he chooses ?—They have never done that. 

242. Sir J.D. Barry.| Ifa man were to do it, would the king afterwards recognize 
what he had done ?—No; the king would ask them the question, and make an investi- 
gation, because it would be altsoether a bad thing. 

243. Would that investigation take place before the man’s death, or would the 
king wait till after he had died ?—It would be before, while the man was still living, 
an he would then state his reasons. 

244. Do you know of such a case yourself P—No; it has never happened. The 
chief men of the country always go to the king and say, “ This is my heir.” 

245. And tells the king how he has left property away from the heir ?—He simply 
says to the king, “ This is my heir, and the property belongs to him.” 

246. But suppose he says, “‘ This is my heir, and I want someone else to have 
fifty of my cattle which would ordinarily go to the heir? ”’—That does not matter. 

247. Would the king recognize that ?—No; the chief man never specifies the 
number of cattle; he simp ints out the heir. 

248. Mr. Upington. | When he says, “ This son is my heir,’’ does he not mean that 
he is to take everything ?—All the property really belongs to the chief son, but the 
father makes provisions for the other sons, which the chief son will carry out. 

249, Sir J. D. Barry.| Can # man adopt as his heir anyone but the eldest son of 
his chief wife if such a son 1s living P—No. 

250. Not even for a good reason ; if he could prove to the king that the eldest son 
is a bad man, and is likely to squander all his property ?—In that case the king would 
dere ee the next heir, because if the king did not it would cause a quarrel among 
the family. 

951. You said the other day that women liked to be sold in marriage because by 
that means provision is made for their parents P—Yes, they like it because they do not 


‘wish to go away and leave their father with nothing in their stead. 


252. But suppose the father dies before a girl is married, then the heir can sell her 


too P—Yes. 


253. Do young women like to make provision for their brothers P—Yes, yo 
women re to be married in that way because then their brothers get something Sood 
out of them. 

254. Suppose a young women runs away from her husband, are the cattle returned 
to him ?— Yes. 

255. Suppose a woman misbehaves herself and is divorced, what then P—Yes, the 
cattle would hen be returned to the original owner, to the man to whom she was 
married. 

256. And what if this woman has children P—If sho has children they stay with 
the husband. 

257. What is the cause of divorce ?~—-A person can put his wife away without 
consulting the chiefs, if he likes; but if he me her away without cause she can com- 
plain to the chiefs, and they consider the case. 

258. What happens if she is improperly sent away ; does she still remain with her 
father, or is she returned to her husband, and is he forced to keep her?—She is 
returned to her husband, and the cattle remain with the father. 

259. What are the king’s chief sources of income ?—His property is in cattle all 
over the country, and when a soldier who has not received leave wishes to marry he 
drives an ox or cow to the king, and gets leave from him, and the same with the 
whole regiment. When a whole regiment marries by order, they don’t pay anything. 

260. Does the king get any portion of the fines?—The king gets a beast or 
something for having been lenient with the man who has done wrong, but the fine 
of cattle are paid to the man who has been wronged. 

261. Does the offender not pay something to the king in addition to that for having 
transgressed the law P—If a case is decided in the king’s kraal, and the king decides 


leniently, the man upon whom the sentence is passed drives an ox or a cow to the king 
thanks 


as ° 
oo not the king get anything of the firet-fruits of the mealie or other 
crops P—No. 
263. Who gets that ?—The people to whom the gardens belong. 
264. How did you pay your soldiers if you aid not get money P—The king 
asks, why should he pay them ? 
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265. How can you feed them?—The king gives them a certain number of Cetywayo,ex-King of 
cattle to kill and eat. me Zone: 

266. Would not your cattle soon be all eaten up if you feed an army?—When  gujy 7, 1881, 
the king makes a certain regiment, a certain number of cattle are allotted to that regi- 
ment by the king, and they have to take them to different parts of the oountry to breed. 

267. But fon't the people give you a part of the produce for the occupation 
of the land P—No. | 

268. Mr. Upington.| Not even if you give out a new portion of the country to 
the people?—No; the king gives cattle to a man and says, “You can use these 
cattle, but now and then I wil ask you for one back.” | 

269. Sir J.D. Barry.| But when you give a man ground without giving him cattle, 
don’t you make him pay something for the use of the ground P—No, because the king 
has pointed out the place for him to live upon. 

270. And how are the indunas paid ?—For what? 

271. For serving the king cither as headmen of a location or as leaders of the 
forces P—The chiefs are not paid either, but they get presents of cattle from the king 
now and then. 

272. Has not the king the power to move people from one piece of ground to 
another P—Yes, if that part of the country is unoccupied. 

273. You cannot move a man away from ground he is occupying, but you can 
put him in occupation of a piece of crossed. ground ?—The king has no power 
to move him away altogether, but he can move him from one place to another. 

274. And give his dd place to somebody else ?—Yes. 

275. Have you any law preventing e from drinking or selling beer made 
in your own country P—No, that is the foo of the Zulus; they drink it as the 
English drink coffee. 

276. Then everyone can drink as much as he likes in Zululand ?—They drink 
it as much as the English drink coffee. 

i 7. Does it not make them drunk ?—Some do get drunk when they drink too 
much. 

278. Are they punished P—No, unless a man does something wrong when he is 


279. Is there any law to prohibit the sale of brandy or rum ?—No, such a law is 
not required, because there are very few people who do it. 

280. Did you prohibit brandy being brought in by anybody except John Dunn? 
—No, the kmg had not commenced stopping ‘that trade, because it was only brought 
in by John Dunn. 

281. Did not traders bring it in ?—Some traders brought in some for themselves, 
and now and then a Zulu would come fo their wagon and get a little. 

282. Do you think it is a good thing to allow the unrestricted sale P—It is a very 
bad thing, and would ruin the country. 

283. If you were to propose a law prohibiting the sale, would your people 
agree to it P—AIl the chiefs would now willingly agree to such a law if it was proposed. 

e only two important men who used to drink it were Uhama and Infanawendhlela, 
but the other chief men of the country were very much against it. 

284. Were all the arms and ammunition brought into the country by traders, 
either from Delagoa Bay, Natal, the Transvaal, or the Free State?—No, they did not 
bring those sort of things. 

285. Did not your men who went to the Diamond Fields bring back gunpowder 
and guns ?—No, the Zulu people never went, to the Diamond Fields; the Natal Zulus 


did. 
: 286. Then where did you get all the guns which your men had ?—Through John 
unn. : 

287. And he brought you as many as you wished f—Yes, and he used to say he 
was eh Patios for other people. 

288. How much did he get for a gun ?—Two head of cattle. After a time they 
only gave one ox. | 

89. How much powder did they get for a cow P—A small barrel. 

290. Could you make gunpowder Fike the Basutos ?—They knew how to make 
powder, but not good powder. | 

291. How many missionaries were there in your country ?—The king is not quite 
sure, but he thinks about fourteen. 

292. Did you locate them in different parts of the country ?—Yes, they generally 
came to the king and asked for a place. 

293. Did youliketo have them there?— Yes, they did good, they were able to help the 
people by giving them medicine; they were kind people; they were not troublesome. 

TIT 
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must he leave the management of both to the action of the law after his death >—The 
father makes a will ae hs is quite strong, and his intentions are carried out. 

240. How does he make this will, before the headman, or before witnesses, or with 
what formalities —The father calls together the chief men of the kraal, and tells them 
esp ifm be done, ae that is carried out. 

. Can he dispose of the whole of his property, passing by the son of the 
wife and anyone else he chooses >—They hava: aoe that. = 

242. Sir J. D. Barry.| Ifa man were to do it, would the king afterwards recognize 
what he had done ?—No; the king would ask them the question, and make an investi- 
gation, because it would be altogether a bad thing. 

243. Would that investigation take place shaluie the man’s death, or would the 
king wait till after he had died P—It would be before, while the man was still living, 
an he would then state his reasons. 

244. Do you know of such a case yourself P—No; it has never happened. The 
chief men of the country always go to the king and say, ‘“‘ This is my heir.” 

245. And tells the king how he has left property away from the heir ?—He simply 
says to the king, “ This is my heir, and the property belongs to him.” 

246. But suppose he says, ‘“‘ This is my heir, and I want someone else to have 
fifty of my cattle which would ordinarily go to the heir? ”»—That does not matter. 

247. Would the king recognize that P—No; the chief man never specifies the 
number of cattle; he saamly oints out the heir. 

248. Mr. Upington. | en he says, ‘“ This son is my heir,” does he not mean that 
he is to take everything P—All the property really belongs to the chief son, but the 
father makes provisions for the other sons, which the chief son will carry out. 

249. Sir J. D. Barry.| Can a man adopt as his heir anyone but the eldest son of 
his chief wife if such a son 1s living P—No. 

250. Not even for a good reason ; if he could prove to the king that the eldest son 
is a bad man, and is likely to squander all his property ?—In that case the king would 
decide upon the next heir, because if the king did not it would cause a quarrel among 
the f 

251. You said the other day that women liked to be sold in marriage because by 
that means provision is made for their parents P—Yes, they like it because they do not 


‘wish to go away and leave their father with nothing in their stead. 


252. But suppose the father dies before a girl is married, then the heir can sell her 


too P—Yes. 


253. Do young women like to make provision for their brothers P—Yes, youn 
women like to be married in that way because then their brothers get something Soa 
out of them. 

254. Suppose a young women runs away from her husband, are the cattle returned 
to him ?— Yes. 

255. Suppose a woman misbehaves herself and is divorced, what then P—Yes, the 
cattle would then be returned to the original owner, to the man to whom she was 
married. 

256. And what if this woman has children P—If she has children they stay with 
the husband. 

257. What is the cause of divoroe?~—A person can put his wife away without 
consulting the chiefs, if he likes; but if he sends her away without cause she can com- 
plain to the chiefs, and they consider the case. 

258. What happens if she is improperly sent away ; does she still remain with her 
father, or is she returned to her husband, and is he forced to keep her?—She is 
returned to her husband, and the cattle remain with the father. 

259. What are the king’s chief sources of income ?—His property is in cattle all 
over the country, and when a soldier who has not received leave wishes to marry he 
drives an ox or cow to the king, and gets leave from him, and the same with the 
whole regiment. When a whole regiment marries by order, they don’t pay anything. 

260. Does the king get any portion of the fines?—The king gets a beast or 
something for having been lenient with the man who has done wrong, but the fine 
of cattle are paid to the man who has been wronged. 

261. Does the offender not pay something to the king in addition to that for having 
transgressed the law ?—If a case is decided in the king’s kraal, and the king decides 
pared the man upon whom the sentence is passed drives an ox or a cow to the king 
as thanks. 

st ial not the king get anything of the first-fruits of the mealie or other 
crops P—No. 

263. Who gets that ?—The people to whom the gardens belong. 

264. How did you pay your soldiers if you aid not get money ?—The king 
asks, why should he pay them ? 
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265. How can you feed them?—The king gives them a certain number of Cetywayo,ex-King of 
cattle to kill and eat. seo 
266. Would not your cattle soon be all eaten up if you feed an army?—When = guy 7, 1881, 
the king makes a certain regiment, a certain number of cattle are allotted to that regi- : 
ment by the king, and they have to take them to different parts of the country to breed. 
267. But fon't the people give you a part of the produce for the occupation 
of the land P—No. | 
268. Mr. Upington.| Not even if you give out a new portion of the country to 
the people?—No; the king gives cattle to a man and says, “ You can use these 
cattle, but now and then I will ask you for one back.” 
269. Sir J. D. Barry.| But when you give a man ground without giving him cattle, 
don’t you make him pay something for the use of the ground ?—No, because the king 
has pointed out the place for him to live upon. 
270. And how are the indunas paid ?—For what ? 
271. For serving the king either as headmen of a location or as leaders of the 
forces P—The chiefs are not paid either, but they get presents of cattle from the king 
now and then. 
272. Has not the king the power to move people from one piece of ground to 
another P—Yes, if that part of the country is unoccupied. 
273. ¥ou cannot move a man away from ground he is occupying, but you can 
put him in occupation of a piece of unoccupied ground ?—The iG has no power 
to move him away altogether, but he can move him from one place to another. 
274, And give his a place to somebody else ?— Yes. 
275. Have you any law preventing le from drinking or selling beer made 
in your own country ?—No, that is the food of the Zulus; they drink it as the 
English drink coffee. 
276. Then everyone can drink as much as he likes in Zululand P—They drink 
it as much as the English drink coffee. 
ae 7. Does it not make them drunk P—Some do get drunk when they drink too 
mu 
278. Are they punished P—No, unless a man does something wrong when he is 


279. Is there any law to prohibit the sale of brandy or rum ?—No, such a law is 
not required, because there are very few people who do it. 

280. Did you prohibit brandy being La da in by anybody except John Dunn? 
—No, the king had not commenced stopping that trade, because it was only brought 
in by John Dunn. 

281. Did not traders bring it in P—Some traders brought in some for themselves, 
and now and then a Zulu would come to their wagon and get a little. 

282. Do you think it is a good thing to allow the unrestricted sale P—It is a very 
bad thing, and would ruin the country. 

283. If you were to propose a law prohibiting the sale, would your people 
agree to 1t P—All the chiefs would now willingly agree to such a law if it was proposed. 

e only two important men who used to drink it were Uhama and Infanawendhlela, 
but the other chief men of the country were very much against it. 

284. Were all the arms and ammunition brought into the country by traders, 
either from Delagoa Bay, Natal, the Transvaal, or the Free State ?—-No, they did not 
bring those sort of things. 

285. Did not your men who went to the Diamond Fields bring back gunpowder 
cr) guns P—No, the Zulu people never went, to the Diamond Fields; the Natal Zulus 

286. Then where did you get all the guns which your men had ?—Through John 


287. And he brought you as many as you wished P—Yes, and he used to say he 
was pa for other people. 

288. How much did he get for a gun P—Two head of cattle. After a time they 
only gave one ox. 

289. How much powder did they get for a cow P—A small barrel. 

290. Could you make gunpowder like the Basutos?—They knew how to make 
powder, but not good powder. | 

291. How many missionaries were there in your country ?/—The king is not quite 
sure, but he thinks about fourteen. 

292. Did you locate them in different parts of the country P—Yes, they generally 
came to the king and asked for a place. 

293. Did youliketo have them there?—Yes, they did good, they were able to help the 
people by giving them medicine; they were kind people; they were not troublesome. 
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294, They did not sell gunpowder or guns ?—How could missionaries enter int 
that ? 
295. Altogether you think it was good to have them ?—There was a German 


missionary whom the king did not like, but as a whole he liked the missionaries very | 


much, because they were no trouble. 

296. What trouble did this man give ?—He quarrelled with people, and was to> 
fast with thrash ‘ng. 

297. Is there any native law for flogging ? Do your laws and customs reco the 
punishment of flogging by the chiefs ?—In the majority of cases they thrashe 

298. Is a man ever flogged for stealing ?—If he is actually caught stealing, those 
who see him rush up and flog him. a 

299. If a chief investigate a case, is flogging a punishment allowed to be inflicted 
by law ?—No, then a man is fined. 

300. Do you ever imprison anybody for crime ?—The people are tied up until the 
case is reported. 

301. Mr. Upington.] Before you were crowned by Shepstone, had any crowning 
previously taken place among your people —The king says the people agreed that he 
should be king before Shepstone came, and then he was crowned. 


ADDITIONS AND NOTES ON EVIDENCE OF EX-KING CETYWAYO. 


The foregoing minutes of evidence having been read and interpreted to Cetywayo, — 


the following additional replies and notes were added thereto by Mr. Samuelson, 
interpreter :— — 

Question 15. When I came to this paragraph, the king said, “It is no good 
asking me as to the changing of any law or custom in Zululand, seeing that I can- 
not make a change, without the chiefs of my land being consulted and agreeing to 


such a change.” 


Question 16. The young men of Zululand, who have no rings, do what one may 


almost call desultory work; but the ringed men do more of stationary work, #.e., do 
the work appeang the military kraal, at which they are staying for a time, of 
oe el of them with one or two wives. These can go home or stay, 
as they like. 

Guestion 137. It is a mistake to say that the breach between Boers and Zulus in 
the time of Mpanda was the outcome of Mpanda taking away cattle from the Boers: 
it was brought about thus :—During the time in question there was a quarrel between 
Dingane and Mpanda, and a civil war commenced. Now when Mpanda saw that he 
was not a match for Dingane, he (Mpanda) went to the Natal Boers to ask for help. 
The Boers took Mpanda under their (Boer) protection, went up Zululand 


with him, thinking of enthroning him. While the Boers were escorting Mpands, . 
Mpande’s partizans met with Dingane’s and overthrew them, entirely routing them. 


Dingane’s men tried to rally, but were again beaten, but this time by Mpande’s Zulus 


and some of the Boers. Mpanda’s Boer escort now brought him to his head krasl, — 
and left him as king. The Boers did not leave the country without arrogating a large — 


reward from the Zulu nation for their having protected Mpanda. They drove away 


thousands of cattle, and took away many Zulu children ; but the Zulu nation were not 
then in a position to oppose the Boers in these acts. Some short time after this the 
Boers sent to Mpanda to say that they (Boers) were going to invade Zululand. — 


Mpande then sent to the Boers to ask them why they were going to invadc Zululand, and 
to know what they (Boers) had to say to him (Mpanda). The English then came and 
beat the Boers out of Natal; and the Zulus have, ever since that, lived somewhat 
at rest, although the Boers have now and then troubled the Zulus and made them 
uneasy. 

uestion 139. The men that used to be sent were Gebula, Mvundhlana, Masi- 
pula, and Mfinyeli. Gebula and Mfinyeli are those of them that are still alive. 

Question 150. When it is known that the heir of an induna is not fit to hold 
Ubuduna (chieftainship), he is simply left in possession of inheritance, and looked on as 
an “ Isilomo,” ¢.e., a man of rank. 

Question 163. If a case is brought up to the king’s kraal, for investigation and 
discussion, the great chiefs take it in hand and discuss it, and then pronounce their 
judgment. The chiefs then tell the king that they have had such a case, and decided 
in such a way. The su eva thanks and approves of their judgment, or disapproves 
of it; but when he does di pprove of it, he (king) gives good reasons. If the chiefs 


me a agree with the king’s disapproval, the king entirely gives way to the 
chiefs. 
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Question 166. ‘“ Umkosi wokujubula no wokuncintisana kwamabuto ckugubent.” Cetyrayo,ex-King of 
—A feast of rejoicing and of the competing of the regiments in dancing. This is during he ca: 
the month of “‘ Masingana” (January). At this feast the king, through his officers, — yuty 7, 1881. 
orders the different regiments to stand or sit round him. He then consults the chief 
men of the country as to a requisite change in the laws or customs of the country. 
When he and chiefs come to an agreement about these changes, the king orders his 
most important man to announce the changes. The chiefs now, after having called on 
the different spirits (amahlozi) of the departed ancestors of the king, announce the 
changes. In fact the festivities at this time correspond with our new year’s 
festivities, for at this season not anly men but women go up to honour the king. 

Question 174. Umnomuzana (headman),—a contracted form for “ Umnini muz,”’ 
(meaning “ owner of a kraal’’)—may be an officer, man of high rank, or simply a 
common person, owner of a kraal. He is called “ Umnomuzana”’ (headman), by 
people of his district if he be an officer or not. 

Question 177. Young men in Zululand, of the age of 17, 18, or 19, go up of 
their own accord to one of the military kraals to “xeza,” ¢.e. milk into their 
mouths, milk from the cattle that belong to these kraals. During their stay at 
these places, they do work for the king and his household, by looking after or 
herding the cattle of the kraal at which they are staying, by sowing, cultivating, 
and weeding the gardens from which the members of these kraals get their sus- 
tenance, &c. They are thus of their own free will preparing themselves to be 
soldiers. | 

Question 202. Soldiers that are married and have rings are called ‘“ Ama- 
bandhla amhlope” i#.e., “white assemblies,” not only because they have the white 
shieids, but also because they are the men who chiefly live in the kraals of the 
king, where some of the royal family live. These men do work only at these 
kraals, and can go home when they like. They are allowed to live with some of 
their wives in these kraals. The young men who are called ‘‘amabuto” (soldiers), 
are liable to be sent anywhere to work, and they chiefly live in some other military 
kraals, and not in those where the ‘“ white assemblies ”’ live. . 

Question 225. The son of the chief wife is “de jure et de facto” the owner 
of the father’s property, but in each kraal, (barring the one where the chief wife 
ied one of the heir s brothers lives, and looks after the kraal for his brother the 

elr. | 


In response to further questions Cetywayo stated through the Interpreter 
Mr. Samuelson :-— 


I. The feast during the celebration of which the changes are made in the laws of 
the country is called ‘“ ikon wokujabula nokun cistisana kwamabuto,”’ j.e., a feast of 
rejoicing, and of the competing of soldiers (in dancing). This is the time during which 
the Zulu army is reviewed by the King. It is held to “kulisa nkosi ukubaipile 
ilipate kahle izwe, i.c., to honour the king, and wish him to live well and 
manage the land well. It is held during the Zulu month “ Umasingana” (January). 
This month was thus named because at this time people look about in their gardens to 
see whether the pumpkins are bearing. ‘“ Ukusinga ’= to look about. At this feast 
certain young men are set on to a fierce bull to overpower it without any weapon. 
When the bull has been overpowered, it is finally killed by means of a chopper 
being plunged’ behind his skull. It is then cut up and given over to boys, who roast 
and eat all they can eat. Everything that remains appertaining to the bull is burnt to ashes 
and then buried. The “ isanusi ” (witch doctor) took no part in the ceremony, because the 
king did not keep any, as he did not believe in them. The king’s “inyanga yokwelapa,”’ 
i.e., medicine doctor, used to take the gall of the bull, mix it it up with different sorts of 
medicine, and give the king to take a little in order that the king might be strong and well. 
On a. certain day the king orders his officers to form their men into an “ Umkumbu,” 
i.e., a semicircle. He and the chief men of the land siting down in this semicircle, propose 
and discuss the changes that are to be made in the laws. When they (king and chiefs) 
have come to a full agreement, the king orders his chief councillors to announce the 
changes to a1! present. 

After this, the people can all disperse and go home; but some stay of their own 
accord to serve the king. During all this time, cattle are slaughtered for the soldiers 
and all present. Not only soldiers come to see the king at this time, but many of the 
female sex, a 
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The feast of “Ukunyateli” is held during “Zibandhela’”’ (December). There 
are very few of the nation present at this feast. The king at this time gets two 
“‘amaselwa” (something in the shape of the “‘pig-melon”’), and strikes them together. 
His doctors then give him a mixture of different medicines, in order to strengthen his 
knees, and sonia ts and body, so that he may eat of the new crops without mjury to 
his health. In fact, it is the custom among the Zulus not to eat anything of the new 
crops before taking a mixture of medicine, so as to prevent the new food having a bed 
effect. 

IV. As to the belief of the Zulu people in “‘amahlozi,” the king can only corr- 
borate it by saying that the “ihlozi” is distinguished from any other snake like unto it, 
in that the ‘ihlozi” comes to a kraal and does not appear to be timid, and when the 
same kraal is removed to any other place, the same snake will follow the removing in- 
habitants, and make its residence at the new kraal. (I said to him, ‘Since snakes are 
exactly the same, i.c., those of the same colour, how can you say that the 
snake that appears at the new kraal, is the same as the one you saw at 
the former kraal?”). The king said, “You can recognize them even as 
you recognize a human acquaintance.” (I told him of course that it was im- 
possible to do so, and that the snakes they call “amahlozi,” simply get attached to a 
kraal, like dogs and cats). Zulus do offer sacrifices to the “amahlozi,’”’ and they 
do it thus: if any relation is seriously ill, those interested in that relation choose a cow 
or an ox, and then one of them stands up and says, “ We offer unto you, spirits of our 
departed relations, this beast, in order that you, who are the chief relations of this 
patient may invite all your other spiritual relations to partake of this beast offered unto 
you, even as you did on earth while alive in behalf of the patient; satisfy yourselves 
and show kindness unto this patient, your relation, by giving him good health.” The 
beast is then slaughtered and eaten by the members of the kraal. Now when they 
come to eat the fetlocks they again utter the same words as above, take the large gut 
that they have as yet reserved, scatter it about in the patient’s quarters, and soon 
after that the same quarters are carefully cleaned. 

V. As to the custom of “ Ukuhlonipa,” it consists in the avoiding to pronounce certain 
letters in a word that are like unto some lettera in the name of a person whom you 
‘‘ hlonipa” or respect, e.g., Ukutyanela = to sweep, and in it people that “ hlonipa’”’ avoid 
ty which is also found in the name of Tyaka. Instead of ty, ne is placed and Ukutyanela 
becomes Ukuncayela; Ukutyaya becomes Ukuncaya; Ityumi becomes Incumi. 
Ukuhlonipa is observed in Zululand by women, very rarely by men. Ukuhlonipa is 
not compulsory, but optional. 


VI. As to ceremonies at the death and burial of any great person; and what 
took place on the death of Tyaka’s (Chaka’s) mother?—The same ceremony is 
observed at the burying of o groat personage as is observed at burying 8 
common person; the only difference is that the grave of a great personage 
is made into a nicer shape than that of a common person. A wooden fencing 
is erected round the grave, and every year when the grass is being burnt, there 
are men to see that the grass on and near to the grave is not burnt. The king says he 
does not know what happened at the death of T'yaka’s mother, beyond this, that he 
has been told that people all over the country drove cattle to Tyaka to ocondole with 
him, and very many people that had grudges against one another, killed each other 
without any more provocation ; and this is Teaea 


_ VI. As to what is done on the occasion called wkubusana?-—On the days of 

“ Ukubuzana,” i.e. questioning one another, when the king ship of the country 
is being transferred from the deceased to the son, all the great men of the 
country assemble and talk to one another about the heir, whom they look 
on as king already, as he has been appointed by his father. They say, ‘‘That man is 
king as appointed by the last king, and how are you going to treat him? You have 
killed some of your former kings, and how do you intend treating this one? You 
must take care of this king and not act out of an evil heart against him.” They 
simply talk in this manner to advise one another; they do not talk in anger to one 
another. When a king dies, all the leading men of the country assemble and talk the 
matter over, and then they send a deputation to the heir and say, ‘‘ Come, you who are 
the ps veges heir, take your father’s post; how can the country be managed without 
you taking your father’s position and duties?” The heir then goes up from his kraal, 
where he has been staying as prince, to the former chief king’s kraal, as king. 

VIII. Is there any change of the chief indunas when a new king comes to the 
throne P—No. 

IX. Was Masipula Mpanda’s chief induna ?—Yes, he died a natural death, and 
that was after a protracted illness, some little time after Mpanda’s death. 
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X. What is the number of the king’s maids of honour, and their special vocations P 
—The king does not exactly know the number, but he says there were 400 at Ondini 


alone, and there are a good many at each of the king’s kraals, either where some of — 


the king’s wives are staying, or where some of his father’s wives are staying. They 
sow, cook, and carry the king’s food, his wives’, and ‘his father’s wives’ food. 
In fact, they do all the household duties for king, wives, and king’s father’s wives. 
The fathers of the girls give them (the girls) to the king, because the king gave them 
(fathers) cattle, by which they (fathers) procured wives. The giving up by a 
father of a girl to the king is not, it seems, compulsory but optional. It seems to 
be a sign of gratitude from the father, for the cattle he received from the king. 
When a sua is punished by death for some crime or other, the king takes some of 
the daughters of the deceased and incorporates them among the former maids of 
honcur. There is a place in the king’s kraal called “ isigohlo”’ that is kept only for 
the royal household. This place, which is in shape like unto a segment of a circle, is 
divided into three parts; the centre part is for the king, with the most important 
wives and maids of honour ; the two outside parts are for the wives of the deceased 
king, and the maids of honour attending on them. This part of the kraal is con- 
sidered sacred, and no one dares to go within it. Ifa man seduce a maid of honour, 
he is punished by death; therefore these girls are the most chaste of all Zulu women. 
The king can dispose of them as he likes, and he gets the cattle for them. 

XI. As to the description of labour perform.ed by men and women, Theman’s 
work consists in making kraals, huts, digging corn holes, clearing the bush from 
the ground that is about to be cultivated, herding the cattle, making spoons, baskets, 
and buckets, and very often, among the lower ranks helping his wives in hoeing and 
weeding. The woman’s work consists in cultivating, reaping, getting wood and water, 
cooking, making matting forcovering huts, making mats for sleeping on, making “‘izilulu, ” 
t.e., &@ large sort of grass receptacle for putting corn in, cleaning up the house, and 
having everything to do with the food ; and above all, cultivating and reaping. 


XII. As to cases of infanticide, this is a very contemptible crime in Zululand; but 
very rarely occurs. Even when it does occur, it is not done on the same principle as in 
civilized countries. It happens thus: if a mother be a vad mother and try to teach 
her child poisoning other people, and the child refuse to do as the mother bids him or her, 
the mother poisons the child. This very rarely occurs. 

XIII. to the treatment of children who are born deformed, or very sickly ? 
—When I asked the king about this, he said that he did not even like to talk 
to me about it, for in Zululand people are very fond of their children, and always take 
great care of them, however sickly and deformed they be. He says that people take 
good care not even to laugh at a deformed person. 

XIV. As to the chieltanship in any case falling to a female —Chieftainship falls 
to a female, provided that female be the mother, grandmother, or some very important 
relation of the king. This lady holds the chieftainship of a certain district for the 
king: e.g. “‘ Unomcoba’”’ has a chieftainship, and she is Tyaka’s sister. Langazana, 
one of the oldest people in Zululand, is Senzangakona’s wife and Senzangakona was 
se pty en this person has a large chieftainship which will revert to the king on 

er death. 

XV. As to the punishment for the offence of speaking with contempt of the chief 
or king ?—The king says that Tyaka, during his reign, used to kill anybody that spoke 
in contempt of him (Tyaka), but that he (Cetywayo) took no notice of such matters. 
Ohamu used to speak in contempt of Cetywayo, and try to form conspiracies, but he 
eye): although he knew of it, took no notice of it, therefore he did not punish 
such people. 

th the time of Tyaka, people who talked in contempt of him, and formed seditious 
assemblies, were punished by death, but the king says that Ohamu was the only one 
that talked in contempt of the king and tried to form seditious assemblies, but he 
(king) took no notice of it, although he knew that such was the case. 


XVI. As to the pee offences for which flogging is infiicted P—There are 
different crimes for which a person is punished by flogging, e.g., when caught stealing, 
when caught trying to seduce a woman, when trying to elope with a girl, for 
disobedience, &c. 

XVII. Is an acoused party held guilty until he can prove his innocence ?—The 
guilt of one accused must i first proved before he is punished. 


XVIII. Can the head of a family at any time dispose of, or do away, with his 
property ; or can any of his family interfere to prevent this doing soP—A man can 
squander or dispose of his property in anyway he pleases, and his wives, relations, &o., 
can only rebuke him, and nothing more, Such cases do sometimes ocour. 
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The feast of “Ukunyateli” is held during “Zibandhela’”’ (December). Ther 
are very few of the nation present at this feast. The king at this time gets two 
‘“‘amaselwa” (something in the shape of the “‘pig-melon’’), and stmkes them together. 
His doctors then give him a mixture of different medicines, in order to strengthen his 
knees, and stomach, and body, so that he may eat of the new crops without injury to 
his health. In fact, it is the custom among the Zulus not to eat re of the new 
ee before taking a mixture of medicine, so as to prevent the new food having a bad 
effect. 

IV. As to the belief of the Zulu people in “‘amahlozi,” the king can only cor- 
borate it by saying that the “ihlozi’’ is distinguished from any other snake like unto it, 
in that the ‘‘ihlozi”’ comes to a kraal and does not appear to be timid, and when the 
same kraal is removed to any other place, the same snake will follow the removing in- 
habitants, and make its residence at the new kraal. (I said to him, “Since snakes ar 
exactly the same, i.c., those of the same colour, how can you say that the 
snake that appears at the new kraal, is the same as the one you saw at 
the former kraal?’’). The king said, “You can recognize them even & 
you recognize. a human acquaintance.” (I told him of course that it was in- 
possible to do so, and that the snakes they call “amahlozi,” simply get attached to 4 
krasl, like dogs and cats). Zulus do offer sacrifices to the “amahloz,” and they 
do it thus: if any relation is seriously ill, those interested in that relation choose a cow 
or an ox, and then one of them stands up and says, “ We offer anto you, spirits of our 
departed relations, this beast, in order that you, who are the chief relations of ths 
patient may invite all your other spiritual relations to partake of this beast offered unto 
you, even as you did on earth while alive in behalf of the patient; satisfy yourselve 
and show kindness unto this patient, your relation, by giving him good health.” The 
beast is then slaughtered and eaten by the members of the kraal. Now when they 
come to eat the fetlocks they again utter the same words as above, take the large gut 
that they have as yet reserved, scatter it about in the patient’s quarters, and son 
after that the same quarters are carefully cleaned. 

V. As to the custom of “ Ukuhlonipa,” it consists in the avoiding to pronounce certain 
letters in a word that are like unto some letters in the name of a person whom you 
‘‘hlonipa” or respect, e.g., Ukut¢yanela = to sweep, and in it people that “ hlonipa” avoid 
ty which is also found in the name of Tyaka. Instead of ty, ne is placed and Uhutyanela 
becomes Ukuncayela; Ukutyaya becomes Ukuncaya; Ityumi becomes Incum. 
Ukuhlonipa is observed in Zululand by women, very rarely by men. Ukuhlonipa:s 
not compulsory, but optional. 


VI. As to ceremonies at the death and burial of any great person; and whit 
took place on the death of Tyaka’s (Chaka’s) mother?—The same ceremony i 
observed at the burying of ao great personage as is observed at burying 4 
common person; the only difference is that the grave of a great personage 
is made into a nicer shape than that of a common person. A wooden fencujz 
is erected round the grave, and every year when the grass is being burnt, ther 
are men to see that the grass on and near to the grave is not burnt. The king says he 
does not know what happened at the death of Tyaka’s mother, beyond this, that be 
has been told that people all over the country drove cattle to Tyaka to condole wih 
him, and very many people that had grudges against one another, killed each other 
without any more provocation ; and this is hearsay. 


_ VII. As to what is done on the occasion called whubusana?-—On the days ¢f 

“ Ukubuzana,” #.e. questioning one another, when the king ship of the country 
is being transferred from the deceased to the son, all the great men of the 
country assemble and talk to one another about the heir, whom they lod 
on as king already, as he has been appointed by his father. They say, ‘‘That man 3 
king as appointed by the last king, and how are you going totreat him? You have 
killed some of your former kings, and how do you intend treating this one? You 
must take care of this king and not act out of an evil heart against him.” They 
simply talk in this manner to advise one another; they do not talk in anger to one 
another. When a king dies, all the leading men of the country assemble and talk the 
matter over, and then they send a deputation to the heir and say, “ Come, you who ar 
the appointed heir, take your father’s post ; how can the country be managed without 
you aay 3 your father’s position and duties?” The heir then goes up from his kraal, 
where he has been staying as prince, to the former chief king’s kraal, as king. 

VIII. Is there any change of the chief indunas when a new king comes to the 
throne ?—No. 

IX. Was Masipula Mpanda’s chief induna ?—Yes, he died a natural death, and 
that was after a protracted illness, some little time after Mpanda’s death. 
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X. What is the number of the king’s maids of honour, and their special vocations ? 
—The king does not exactly know the number, but he says there were 400 at Ondini 


alone, and there are a good many at each of the king’s kraals, either where some of — 


the king’s wives are staying, or where some of his father’s wives are staying. They 
sow, cook, and carry the king’s food, his wives’, and -his father’s wives’ food. 
In fact, they do all the household duties for king, wives, and king’s father’s wives. 
The fathers of the girls give them (the girls) to the king, because the king gave them 
(fathers) cattle, by which they (fathers) procured wives. The giving up by a 
father of a girl to the king is not, it seems, compulsory but optional. St seems to 
be a sign of gratitude from the father, for the cattle he received from the king. 
When a person is punished by death for some crime or other, the king takes some of 
the daughters of the deceased and incorporates them among the former maids of 
honcur. There is a place in the king’s kraal called “ isigohlo” that is kept only for 
the royal household. This place, which is in shape like unto a segment of a circle, is 
divided into three parts; the centre part is for the king, with the most important 
Wives and maids of honour ; the two outside parts are for the wives of the deceased 
king, and the maids of honour attending on them. This part of the kraal is con- 
sidered sacred, and no one dares to go within it. Ifa man seduce a maid of honour, 
he is punished by death; therefore these girls are the most chaste of all Zulu women. 
The king can dispose of them as he likes, and he gets the cattle for them. 

XI. As to the description of labour perform.ed by men and women, Theman’s 
work consists in making kraals, huts, digging corn holes, clearing the bush from 
the ground that is about to be cultivated, herding the cattle, making spoons, baskets, 
and buckets, and very often, among the lower ranks helping his wives in hoemg and 
weeding. The woman’s work consists in cultivating, reaping, getting wood and water, 
cooking, making matting for covering huts, making mats for sleeping on, making “‘izilulu, ” 
i.e., @ large sort of grass receptacle for putting corn in, cleaning up the house, and 
having everything to do with the food ; and above all, cultivating and reaping. 


XII. As to cases of infanticide, this is a very contemptible crime in Zululand ; but 
very rarely ocours. Even when it does occur, it is not done on the same principle as in 
civilized countries. It happens thus: if a mother be a vad mother and try to teach 
her child poisoning other people, and the child refuse to do as the mother bids him or her, 
the mother poisons the chil . This very rarely occurs. 

XIII. to the treatment of children who are born deformed, or very sickly ? 
—When I asked the king about this, he said that he did not even like to talk 
to me about it, for in Zululand people are very fond of their children, and always take 
great care of them, however sickly and deformed they be. He says that people take 
good care not even to laugh at a deformed person. 

XIV. As to the chieftanship in any case falling to a female ?—Chieftainship falls 
to a female, provided that female be the mother, grandmother, or some very important 
relation of the king. This lady holds the chieftainship of a certain district for the 
king: e.g. “‘ Unomeooba ” has a chieftainship, and she is Tyaka’s sister. Langazana, 
one of the oldest people in Zululand, is Senzangakona’s wife and Senzangakona was 
i haady eae this person has a large chieftainship which will revert to the king on 

er death. 

XV. As to the punishment for the offence of speaking with contempt.of the chief 
or king P—The king says that Tyaka, during his reign, used to kill anybody that spoke 
in contempt of him (Tyaka), but that he (Cetywayo) took no notice of such matters. 
Ohamu used to speak in contempt of Cetywayo, and try to form conspiracies, but he 
(Cotywayo), although he knew of it, took no notice of it, therefore he did not punish 
such people. 

n the time of Tyaka, people who talked in contempt of him, and formed seditious 
assemblies, were sanishad by death, but the king says that Ohamu was the only one 
that talked in contempt of the king and tried to form seditious assemblies, but he 
(king) took no notice of it, although he knew that such was the case. 


XVI. As to the particular offences for which flogging is infiicted P—There are 
different crimes for ehich & person is punished by flogging, e.g., when caught stealing, 
when caught trying to seduce a woman, when trying to elope with a girl, for 
disobedience, &c. 

XVIT. Is an accused party held guilty until he can prove his innocence ?—The 
guilt of one accused must bs first proved before he is punished. 

XVIII. Can the head of a family at any time dispose of, or do away, with his 
property ; or can any of his family interfere to prevent ‘hia doing so?—A man can 
squander or dispose of his property in anyway he pleases, and his wives, relations, &c., 
can only rebuke him, and nothing more, Such cases do sometimes ocour. 


* ayo, 
the Zulug. 


July 7, 1881. 


Cetywayo, ex-King of 
ulus 


the Zulus. 


July 7, 1881. 
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NIX. “ Ukutakata”’ must be and is derived from “ Ubutakataka,” meaning a 


‘ weak, worthless and bad person. ‘The ‘‘ Umtakati,” is supposed to be enabled by 


his medicines to mesmerise people and kill them. He is also supposed to be enabled 
to mesmerise animals such as tigers, wolves, and owls. The tigers he sets on to his in- 
tended victims; the wolves he uses as horses, and the owl is simply an attendant. 
Poisoning does really occur in Zululand, and that is the chief attainment of an “ Um- 
takati.”” Some Zulus say that the “ Umtakati ’’ can make his medicines have effect on 
@ person simply by getting any part of a person’s clothing and mixing it up with some 
of his medicines. ; 

An “Tsanusi,” or “a false prophet’ is the greatest curse in Zululand, and 
supposes that by the help of his amahlozi, he can pressage truly about anything. The 
word must have come from “ ukunuka,” i.e, to smell or find out a person that is 
supposed to be guilty of some crime or other, of poisoning other people. It is said that 
such a person begins to be an “ jsanusi,”’ by being affected by the amahilosi, and getting 
ill for some time. 
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MINUTES OF EVIDENCE. 


(Notr.—The figures in the Index refer to the pages of Evidence. The Analysis merely gives 
the chief results of the examination of each witness, and the tone of his evidence, in as condensed a 
form as possible, for purposes of reference. ] | 


BaRRETT, 8., Inspector of Native Locations, Lower Albany, evidence of, p. 122. Duties as super- 
intendent principally to hear the grievances of natives in Graham’s Town Location ; to settle 
disputes by arbitration; to collect hut-tax and quitrent; register cattle and see that they are 
branded, 122, 125; Graham’s Town Location let out in freehold grants; number issued, 398 ; 
about 60 not taken up, 123. About 48 lots passed into hands of Europeans, 123. Does 
not think lots large enough for occupier to make a living, 123. People mostly in service, 
but in good seasons some cultivate; in bad seasons they cannot as there are no means of 
irigation, 123. Churches in the location, 124. Lobola practised, 125. Desirable that Govern- 
ment should exercise control over it, 125. Under present system native marriage is treated 
by magistrate as an immoral contract, 125. Disputes about inheritance seldom occur, 125. 
The Location Acts have worked well, 125. Disapproves of branding and of pass law, 126. 
Would have Removal of Cattie Act made general throughout the country, applying to white 
and black, 126. Not in favour of individual tenure of land for natives, at present; thinks 
they should have locations of Government Land, where they could build their kraals, 126. 
There are numbers of natives in district who hire land, 127. One farm hired by five men who 
together pay £80 a year for it; in other cases natives settled on farms pay rent to owners of 
from £5 to £10 each, 127. Grantees on Graham’s Town Location have not advanced as a rule, 
128. Principle of mutual responsibility among the natives, a good custom, 128. Where there 
are no chiefs, the head of the family is recognised and made responsible, 128, Lobola nota sale 
or purchase, but of the nature of a trust; the people who receive the dowry are afterwards 
expected, in case of necessity, to support the woman for whom lobola was given, 128. 
Natives understand their own customs so well, that they seldom come with disputes as to 
inheritance, before the magistrates, 129. 


BARRETT, Rev. E. J., Wesleyan Missionary, Kamastone, p. 293. Engaged in native mission work 
since 1863 in Tembuland and Fingoland, as well as at Kamastone, 293. Consider natives in 
the colony should be under colonial laws, 293. No special laws should be made for 
them, 293. Would recognise only one wife; and in intestate estates property should 
be divided according to colonial law amongst the children, 293. If we frame laws so 
as to recognise polygamy, we perpetuate bane of native society, 293. Desire of leading 
minds among natives living in colony, is to have equality before the law with ourselves, 
and we should meet that desire, 294. Considers that recognising one wife only and 
doing away with their law of inheritance, could be done without danger to the State, 294. 
In the Dependencies, would recommend recognition of such customs as are established amongat 
them and cannot be done away with, trusting to moral teaching and time to erase them, 293. 
294. Qualifications for office of magistrate amungst native tribes, 294. How to secure the 
advice of councillors or headmen, 295. Would adhere to Kafir system in hearing of cases, 295. 
No Agents in courts, 295. Prohibit sale of liquors, 295. Abolish pass laws, 296. Better 
without such special legislation; and have one simple policy, 296. If we legislate, we take 
responsibility of enforcing our legislation; but if we take position say of paramount chief, 
guided by intelligent men of the tribe as councillors, responsibility of what is done is thrown 
upon them, 296. Magistrate to decline to entertain cases ane out of polygamy or ukulobola, 
or any immoral custom, but allow people to take these cases to their chiefs, 296,297. Ukulobola 
a purchase and sule of women, 297. Not allowed on the Wesleyan mission stations; those 
who practise it expelled from church membership, 297. People of Kamastone willing to 
receive individual title, 298. Reasons for few titles having been taken up, 298. Non-issue of 
the mission titles, 298. Afraid the effect of individual title will be to scatter the natives, as 
they get into debt and sell their land, 298. Would make titles altogether inalienable, except 
to other natives, 299. Weu'd be an advantage to have land vested in trustees, or in land court‘ 
299. Reserves outside the colony, where natives could remove to, 299. Locations as a source 
of labour supply, 299. Would not recommend individual tenure in the Dependencies, 299. 
Tenure of missions statious in Tembulend, 299. Collective title for locaticns, 299. Improve- 
ment of property under individual tenure, 3C0. Size of lots tco small, 300. Self-coverument ; 
irrigation ; tree planting, 300, 301. School committees and education, 301. Licensing board, 
301. Branding and disarmament law, 301. Services of the Fingoes during the war; their 
surrendering of their arms; and feeling of irritation created, 302, 303. 


uuu 


536 NATIVE LAWS AND CUSTOMS COMMISSION, 


BELL, Enwak) Cricuron, Attorney, Quecn’s Town, p. 319. Cases dealt with under the Natives 
Succession Act, at Glen Grey and at Kamastohe, 319. Attorney-General’s and Mr. A. W. 
Cole’s opinion that Act 18 of 1864 provides no machinery for enforcing the judgments of 
magistrates or superintendents, 320, 321. Application to a court to enforce officers decision 
would entail such expenses as would deprive natives of any remedy in law, 321. Proper 
regulations should be framed to make the Act complete, 321 Doubtful if Act gives power to 
deal with quitrent land, 321. Residents in colony to be subject to colonial laws, 321. Natives 
law-abiding people, 321. If sufficient notice was given ana law promulgated, giving effect to 
colonial law of marriage among natives, and saying after certain date you will have no more 
than one wife they would in a short time cease to marry according to native custom, 322, 323. 
Legalise existing polygamous relations and their offspring, 322. _Dowry is essential to a 
native marriage; not a selling or purchasing of women, but, by Kafir custom, 4 provision 
by the intending husband for his wife should she become a widow, and for the support of her 
offspring, 322. It has been interfered with and abused, and degenerated into bartering of 
humar beings, 322. Thinks it might be treated as matter of contract, 322. If polygamy is 
interfered with, law of inheritance will have to be altered, 322. Good Magistrates wanted in 
the Dependencies, 328. Benefit of a code of criminal law, 323. Liquor trade; would allow 
legal option, 323. Would have civil code, but not one based on native customs, 323. Fining 
ofienders by fines of cattle a bad system, 323, 324. 


BERTRAM, Rev. J. P., Queen’s Town, p. 308. For thirty years a Wesleyan missionary ; now retired, 
aid attention to native laws and customs of the various people among whom he lived, 308. 
Most advanced in their mode of making and administering laws were the Baralongs at Thaba 
Nehu, 308, 312. They lived in townships, consisting of cluster of krasls, 308. Self-managing 
community, hereditary representatives and assemblies of the people, 308. Laws and customs 
generally same as among Kafirs and Fingoes; could be traced to same origin, 308. Poly y; 
ukulobola and witchcraft practised, 308. Sanitary conditions, 308. Trespass, 309. ial 
life, 309. Polygamy improved a man’s status; on the whole, wives treated well, 309. Obhga- 
tions imposed by ukulobola, 309, 314, 317. At Herschel the missionary had to act part of 
supreme chicf; headmen administered the law, and reported to him, 310, 313. How cases were 
adjudicated until Government appointed a superintendent, 310. At Umtata, was on a mission 
station. No heathenish customs recognised, not even polygamy. In disputes missionary was 
generally referred to, and he gave advice, but chicfs or headmen decided, 310. More satis- 
factory if they could sit or be represented in council and take part in national proceedings, 310. 
Lesseyton was an ordinary mission station; afterwards it became an industrial and educa- 
tional institution, 311. Carried on for ten years with fair results, 311. When the grant paid out of 
Imperial allowance was stopped, it was found impossible to carry on the work unaided, 311. 
Apprenticeship of natives to trades, 312, 316. Would aim at assimilating natives laws to ours, 
313. Not meddle with polygamy or any customs repugnant to us at present, but try gradually 
to get them repealed, 313. When people are disintegrated and scattered about the colony, no 
difficulty in dealing with them as cndividnals away from tribal influence, 313. Would not 
entertain polygamists’ cases in colonial courts, 313. The Dependencies would require a different 
rule, 314. Where the tribal condition prevails, native laws should be allowed, except so faras they 
can be repealed or assimilated with ours, 314. Objections to system of individual land tenure, 
314, 315. Would rather see natives tenants within the colony, 314. Committee of manage- 
ment at Lesseyton, 314. Commission for dealing with questions connected with land 
occupied by natives, 315. Succession to quitrent property among natives, 315, 316. Native 
wills, 316. Traiming institutions for mechanics, 316. Polygamy and ukulobola the pivots on 
which tribal system depends, 317. Not in favour of marriage registration, 317. If adopted 
by themselves, through their councils, well and good; otherwise such innovation would be 
dangerous, 318. 


Bouwer, W.C., Field-cornet and Commandant Queen’s Town, p. 318. Acquainted with natives - 
and Basuto races ; thinks it best to apply colonial law to them 318. Polygamy greatest evil to 
contend with, as it leads to stealing; also, witchcraft, and ceremonies connected with it, 318. 
Native squatting, 318, 319. Missionaries should be sent by Government to train and bring 
people under religious instruction, 319. Individual title, 319. Registration of wives 319. 


Birr, Rey. RicHarp, Peelton, p. 208. For 33 years Minister of the Congregational Church, of 
London Missionary Society, at Peelton, 208. Extent of ground at Peelton ; portion granted 
and occupied under individual title, 208. Knowledge of native customs; intonjane and 
ukulobola, 208. Evils attendant upon ukulobola, 209, 211. Morality of mission stations and 
heathen kraals, 210. Remedy for suppresion of ukulobola, the registra ion of first marriages 
only, with due notice that after certain number of years no other merriages would be allowed, 

or regarded as legal, 210. This would cause perents to avoid giving daughters in marriage to 

men already married and having registered wife living, 210. Should only recognise first 

registered marriage, and leave husband to adjust his property by settlement before death, 211. 

Circumcision and immoral practices accompunying it, 212. Prohibition of sale of intoxicating 

drinks, 212. Extension of system of industriul schools, 212. Raising of status of women, 

212. Land tenure at Peelton, 213. Disndvantages of native and European owning same extent 

of land side by side. 213, 214. Increasing desire of natives for individual title, 213. Court for 

settlement of land disputes, 214. Lands fairly belonging to natives now should be secured to 

— aud boundaries defined, 214. Growing desire tor cducation among more civilized 

people, 215. 


Buiytu, Carr. M., Chief Magistrate, Transkcian Territory, p. 482. Would adyise registration of all 
nairriages, $52. If Mngoes understand registration 1s not for taxation, but to protect their 
own iuterests, they will do it, 482. Native law of inheritance works well, 482. Deaths and 
births wie reported, but not so generally; non-reporting should be subject to penalty, 482. 
Appointment of guardians and orphan chamber, 482. I1l-treatment of wives and return of 
thazt, 482. Magistrates virtually deal with such cases, and virtually divorce, 482. No 
hesitation in coming to magistrates courts with ukulobola cases, 482. Would not limit number 
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of cattle paid, 482. Give magistrates power, in criminal cases, to award damages to injured party, 
482. Would not give judicial power to chiefs or headmen, 482. ‘Present pass system 
oppressive, 483. Return to certificate system, 483. In framing code, would base it almost 
entirely upon colonial law, adding provisions for spoor law and witchcraft cases; adultery and 
seduction should treat as civil cases, 483. Finesin money or cattle, 483. Circuit courts preferable 
to Recorder, 483. Examination of prisoners, 483. Spoor-law great preventive of theft; 
would apply it to villages as well as locations, 483. Perjury cases, 483. Uniforin system of 
law for the Dependencies possible, 483. Natives in colony should be placed under special code 
of laws; great dissatisfaction among them ; they feel shut out from magistrates at present, 483. 
Constituting Dependencies a separate province under control of Cape Government, 483. 
Removing native questions from region of party politics, 483. No matter should become law 
before feelings of the districts with regard to proposed changes are ascertained, 484. Fingocs 
advancing, but not yet sufficiently fitted for the franchise, 484. There are two great parties, 
—the heathens and those who have adopted civilized habits and Christianity, 484. The latter 
hate war, and are really the safety and backbone of the country, 484. 


BRISLEY, G. C., of East Griqualand, p. 509. Had great deal of experience of natives ; was secretary 
to Griqua chief Adam Kok for many years, and in that capacity sat as magistrate, and heard 
all kinds of cases, 509. Laws sufficiently defined and well-known; handed down by tradition 
among headmen in the tribe, 509. Crimes regarded differently from the native point of view, 
509. Assault and theft, 509. Petty chicfs and headmen settle nearly all cases; serious ones 
and appeals reported to the chief, 510. Territories beyond the Kei should at present be 
managed by their own laws; it would not be advisable to bring our laws suddenly to bear upon 
them, 510. Adam Kok governed with a raad; his laws were written; had strong leaning 
towards colonial government, and followed example of colonial authorities, 510. Gmquas 
are ripe for introduction of colonial system, but would object to its being brought suddenly 
upon them; there are a lot of little things which would irritate them, 510. Capital punishment 
and cases of witchcraft, 510. In the annexed territories full notice should be given that these 
laws will be introduced after a certain time, 511. Adam Kok did similar thing with regard 
to killing for murder, 511. Colonial laws practically in force in Griqualand now, 511. Cannot 
say much as to adininistration of native matters, 511. Griqua marriage laws same as ours, 511. 
No plurality of wives; no system of dowry, 511. Regular system of land registry, 511. Fairly 
well educated ; many can read and write, and girls can play piano, 511. Quulified to act as 
jurymen, 511. Laws in regard to treason and forfeiture of land, 511. Pondo laws and customs 
very lax in regard to adultery, 511. Bacas and other tribes, under Adam Kok, had their 
chiefs who exercised the same powers as they had formerly; serious theft, or worse than that, 
brought to Adam Kok, and minor matters left to them, 512. Since Griqualand East was taken 
over, the chief’s powers are diminished ; they are now only allowed to arbitrate in matters which 
are not very serious, 512. System seems satisfactory to the people, but chiefs fecl loss of power, 
and require judicious handling, 512. Griquas when taken over by colonial government were 
rca well off; now they are quite impoverished, 512. This attributable to free license 
to sell their land; improvidence ; introduction of liquor, and ‘‘red water,” and other discases 
among their cattle, 622. Griquas formerly had their say in matters of government; not now, 
512. Basutos in occupation remained under Kok’s government; their headmen exercised 
power in regard to petty offences, 513. Native cases generally settled by the law of the 
particular tribe, 513. ‘‘ Smelling out” severely dealt with, 513. No pass-law, 513. General 
occupations uf the Griquas, pastoral and agricultural ; taking them altogether, they are a law- 
abiding, moral people, 513. Law of succession—cqual division smong the fainily, not to the 
eldest son, 513. Natives holding farms in Griqualand East; manner of purchasing the land 
and record of the transaction, 512, 413. System of holding land in trust for the benefit of the 
people better than giving them individual title at present, 514. Spoor law not among 
the Griquas, but kept up among the natives, 514. Adam Kok’s system of taxation, 514. 
Wills and ante-nuptial contracts, 514. Tradition of the origin of the Griquas, 515. Griqua 
language going out of use; supplanted by Dutch, 515. Griquas mixed race; not one-twentieth 
part of pure brecd, 515. Provinciul government might be tried with advantage, in preference 
to representation in Parliament, 515. Satisfy both white people and natives by giving them a 
voice in the government and in framing laws applicable to the circumstances of the country, 
515. Daughters inheriting equally with sons, 915. People unfavourable to agents practising 
in courts, 515. 


Byrne. E.J., Attorncy-at-Law, King William’s Town, p. 252. Resided at King William’s Town nineteen 
years; had greatexperienceincases relating tonatives, 252. Chairmanot Committecof Kaffrarian 
Vigilance Association, who sent in report to Government in 1878; circumstances of the country 
materially altered since, 252. Unwise to introduce organic changes in native laws now, 282, 
255. Allow past events to pass n»way before introducing special legislation, 2:2. Kaffrarian 
Ordinance 10 of 1864; dislikes that portion depriving a native of disposing of property by 
will, 253. Would give free testamentary power to natives, 253. Would like a special criminal 
code providing punishments for crimes committed by natives in the colony, 253. Perjury 
more common among the natives, 253. Punishments to be in the shape of tines, 253. Witch- 
craft, 253, 254. Adultery, 254. Recommends appointment of permanent official to govern 
Transkeian territory, 254. Where chiefs have power to decide cases, would not take it away 
suddenly, 254. Allow natives to sit with magistrates as advisers, 254. Review of appeal cases 
should be by a judge, 254. Would not for the present give Dependencies representation in 
Parliament, 254. System of agents among natives is premuture, 2564. Prohibition of sale of 
brandy impracticable; it would be evaded, 255. In regard to polygamy, any alteration we 
may wish to make must be gradual, and not by direct legislation for long time to come, 250. 
Registration of marriages, 255. After registration of first wife, would not allow claims for 
ukulobo'a for second or third wife, 255. Penalty for non-registration would be that » woman 
would lose her status, 255. Do not regard ukulobola as purchase and sule, 255. Land tenure: 
wuld not mike individual tenure compulsory, but give ready access to acquiring of land ard 
muke it as inexpensive as possible, 255, 256. Would not give any man individual title in 
opposition to wishes of chief or rest of the people, 256. 
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CALLAWAY, Henry, Right Rev., Bishop of St. John’s, p. 402. Extent of the Bishopric, from 
Umzimkulu to the Cape Colony and Drakensberg to the Sea, 402. Acquaintance with native 
law and customs here and in Natal; in many respects t difference in them, particularly 
those of the Zulus, 402. Attempt in Natal to codify native law, 402. Provisions regarding 
marriages 402. Not desirable to restrain polygamy by direct legislation, 403. External obedience 
to the law might be followed by greater evils in the form of concubinage, £03. By indirect methods 
it should be distoumeea 403. Registering one wife only would be interfering so extensively 
with their law of inheritance, that it would lead to great deal of disorganization, 403. System 
of inheritance depends upon question of polygamy, 403. Relationship of the second and third 
houses; individual wives get property by what is termed ukupaku, 404. Second and third 
wives have respectable status; in absence of children by first wife, heir can be provided by 
adoption ; their feelings would be shocked at making concubines of them, and if registration 
was required they would refuse to register, 404. Better for Government to register all wives ; 
it would act beneficially on questions of property, 404. Charging any fee would be an obstacle 
to registration, 404. What ukulobola is, and the rights and obligations it confers, 404. 
Position of Kafir married women, 404. The normal condition of the polygamist, 405. Right- 
hand house, left-hand house, and the Intaba, 405. Legislation for Kafirs must begin in small 
way and gradually grow up with their capacity to receive it, 405. Unadvisable at present to 
interfere with polygamy, unless widiveothy © rather trust to growing up of Christian state of 
society among them, to be thin edge of the wedge to split up their social habits, 405, 406. 
In questions of property the courts cannot help recognizing polygamy, 405. Let Government 
give security tolife and property ; until then their customs must be left to stand by themselves, 405. 
Ceremony on fulfilment of marriage contract, 405, 406. | Longstanding claims for ukulobola, 
406. Any limitation of thazi would be evaded, 406. Practice of ukungena, 406. Would give 
magistrate power to go contrary to Kafir law where Kafir law was contrary to principles of 
humanity, 406. In criminal mattcrs would like to see one code of law for everybovly, 406. 
Principle of compensation in cases of property stolen, and punishment in way of fines, more 
effectual than any other mode, 406. Chiefs might be assessors, but would take administration 
of justice entirely out of their hands, 406, 407, 408, 409. Principle of communal responsibility 
and spoor law, 407. Liquor law evaded; would like to see evil checked if possible, 407, 408. 
When chiefs retain judicial powers under contract it is undesirable Government should break the 
conditions, unless with their consent, 407. Simplicity in administering Jaw an advantage, 408. 
With technicalities of English law and courts, must be careful who are agents, 408. Good 
thing to have officer with knowledge of law to protect interests of natives, 408. Not in favour 
of capital punishment anywhere, 408. Present system of governing native dependencies 
answers pretty well, but lacks executive force, 408. Suggests certain sagacious men amo 
the natives should hold periodical conference with magistrates; headmen and people woul 
feol they were huving voice in making laws for themselves ; a stepping stone to representation, 
408. Could not get suitable mon for parliament, 408. H en as jurors, 409. Trial of 
murder cases by chief and resident magistrates, 409. Circuit court, 409. Land tenure ; natives 
should have individual title with certain conditions, not compulsory, but optional, 409. Pro- 
hibit mortgage, unless with permission of magistrate, and keep le under authority, 409. 
Natives holding farms; in one case Kafir bought 12,000 acres, hochold, for which he has title, 
409. Government, if they take over the country, should administer the law and take up the 
position of a chief as a kind of protector of the people, 409. 


CxeTyWayo, ex-King of the Zulus, p. 517. Suicide of one of his Zulu attendants; criminal assault 
punishable by death in Zululand, 517. Respect for women, 517. Forced marriages, and pay- 
ment of cattle for girls, 517, 518, 520. The custom of the country for a father to be allowed 
to marry his daughter to any one that he wishes without her consent, 518. This law unchange- 
able, 318, 031. Wing would only consent to its being abolished if the whole nation agrecd to it, 
018. Daughters refusing to marry may be punished by the father, 519. The cattle belong to 
the father, who can do what he likes with hen; the girl belongs to the husband, 519. If she 
dies without having any children the cattle are returned, 519. e king gives leave to certain 
regiments to put on the head rings and marry, 519. He consults with chief men of the country 
and agrees with them that a certain regiment or regiments shall be married ; and messengers 
are sent out to notify this, and that the girls are to prepare themselves by putting on head- 
dresses, 519. Sometimes if a man wishes to get married before the regiment gets leave, he 
takes an ox as a present to the king, and asks leave, 519. Neither the king nor chiefs get 
cattle or anything oni the parents, 519. If the girls refuse, they are forced to marry the men, 
519. In case, where the woman refused, the king sent some small chiofs round the country 
to make them marry, and in two instances men over-stepped their orders and killed four women, 
520. As soon as the king heard it, he said they should not have done so ; he did not punish the 
chiefs severely ; he siinply talked to them, 520. Would not be well for women to able to 
disobcy the king and the chiefs he had consulted; if that law were broken he would be the 
shadow of a king, 520. Polygamy and reasons for it; chiefs more wives than a common man, 
520. Equality of the sexes, 520. Labour and duties of the women and their husbands, 520. 
Trial of offences before the headmen of districts, 521, 525. Murderer punished by 
death if caught shortly after crime ; but if he runs away for a time, is forgiven, and his cattle taken 
away, 521. Compassing the death of a chief, and disobeying direct order of the king, punish- 
uble by fine, 521. Deserting from the tribe, 521. Witchcraft not a crime, 521. By stan of 
putting prisoners on their trial, and moving them from one district to another, introduced by 
the king ; an alteration of the law which Zulus did not like, 522. Witch doctors; the king’s 
opinion of them, 522. Rain-makers, 522. Jhlozt, or spirits of the departed, in the form of 
snakes, 522. King thinks this was a belicf in the country from the beginning, 522. Law of 
inheritance and division of property, 523, 525, 528. Land tenure, allotment, and boundaries, 
023, Mpanda’s relations with the Boer's and the English, 523, 530. Acknowledgment of the 
Queen, and Shepstone as her officer, 52+. All power invested in the king, in conjunction with 
the chiefs of the land, 524. Mode of appointing chicfs, 524. Duties of the indunas, 524, 525, 
026. Hearing of cases by headmen, and final appeal to the king, 525,530. Right of property 
comes from king, but he docs not exercise that power, 525. Framing and promulgation of 
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laws at the feast of the first fruits, 525, 530. Military service in Zululand, 525, 531. 
Every one begins life by being a soldier, 525. The old men the white part of the 
nation; reason for the term, 525, 531. Dutics and powers of petty chiefs, 524. 
Izibonyo, or bards, who sing the praises of king and ancestors, 523; Dances and ceremony at 
festival of the first-fruits, 526, 530. Nkuluniulu, father of all, 526. Zulu, the nation’s ancestor, 
526. Law as to allotment of land, 526, 526, Ground given to John Dunn, 526. Eldest son 
of Dunn’s great wife would be heir, and all or the younger sons portions, 257. Eldest son of 
chief wife represents the father, 257, 531. Women acquiring property, 527. Making wills; 
father tells what he wishes to be done, and that is carried out, 528. Setting aside the heir for 
misconduct, 528. The heir can sell (marry) his unmarried sisters, 528. Divorce cases, 528. 
The king’s sources of income, 528. Maintenance of the army, 528. Chiefs get presents of 
cattle, 529. Power of king to move people from one place to another, 529. Beer-drinking, 
529. Sale of brandy and rum, 529. Gun-trade and gunpowder, 529. Missoinaries in the country, 
529. Flogging as a punishment, 530, 533. Crowning of the king, 530. Belief of Zulus in 
amahlozi, 531, 532. Ukuhlonipa, 532. Burial ceremonies, 532. Day of questioning (uhubuzan«), 
532. King’s maids of honour, 533. Men’s and women’s work, 533. Infanticide, 533. Treatment 
of children, 533. Chieftanship falling to a female, 533. Speaking in contempt of king, 533. 
Flogging, 533. Guilt of accused person must be proved, 533. Disposal of property, 533, 
Umtakati and insanust, 533. 


CHALMERS, Rev. J. A.,.Graham’s Town, p. 129. Born in the colony, on the frontier: from 
1861 to 1864 was with the Rev. Tiyo Soga, on the Umgwali; from 1864 to 1876, at Henderson, 
on Thomas river, engaged in mission work among Gaikas and Fingoes, 129. Has know- 
ledge of Gaika customs, and sometimes called as an expert in court on native laws and customs, 
129. Compendium compiled by Col. Maclean, generally correct; thinks summary compiled 
for the Commission is accurate, 129. Under Kafir law, all cases, with one or two exceptions, 
are settled by fine, 130. In case of murder, if murderer escapes to ‘‘ibotwe” or councillor’s 
hut, no one can do him harm, 130. Nearly all crimes are crimes against the chief, 130. In izizi or 
blood cases, fines appropriated by the chief, as distinct from ordinary civil disputes, 130. Cases 
of infanticide unknown, 130. In case of accident causing death, fine would go to relative of 
deceased, with exception of court fees; station of the man charged and rank of man killed 
would be considered, 130. Uswtandaza (intercession) or appeal to the chief may be made for 
initigation of sentence, 130. Distinction in native mind between murder and culpable homi- 
cide, 131. Kafir’s private property, how distributed and how attachable, 131. Once a case is 
closed, not raised again, 131. Assault, faction-fights and trespass, how dealt with, 131. 
Rape and seduction, 132. Thefts can be scttled privately if person charged pays fine at 
once, 132. Chiefs and their children have no immunity now with regard to theft; but one 
relation may take property from another, and it would not be considered theft, 133. Katirs 
conservative of national customs ; difficulty to conform to European laws without understanding 
them, but explain a matter to them, and they are tractable, 133. In regard to trial by 
jury, it would be necessary to get suitable men before it would be satisfactory, 133. How 
councillors are chosen, and system of paying them, 133. Collective responsibility a check upon 
thieving ; desirable to continue it, 134. Opportunities of legislating on and checking objection- 
able native customs have been neglected, notably in 1835 and 1867, 134, 138. Kafir law with 
regard to a murderer flying to a place of refuge, 134. Kafir custom in cases of seduction, 
where relatives of girl take law into their own hands, 132, 134. Proportion of fine given to 
court messenger, 134. Gaika tribe key to whole native question ; if we fail in legislating for 
thein, will fail among other tribes, 135. Would allow native law up to certain point, and 
after that endeavour to bring them under colonial law, 135. Special legislation in reference 
to native marriages, 135. Adultery among heathen married women 135; how illegitimacy of 
offspring is wiped out, 136. Report of Sandili not being the son of Gaika, although recognised 
head of Guaikas, 136. Effects of drunkenness among the Gaikas, 136. Restriction should be 
placed on sale of intoxicants among them, 136. Kafir-beer drinking, in olden time, was limited 
to old men; milk the one great beverage at feasts, 136. Gaika tribe sent across the Kei, will 
be trouble to colony, unless placed under wise control, 137. Opinion on circumcision, intonjane 
and lobola, 137. Missionary bodies opposed to lobola, 137. Kafirs do not consider English 
marriage ceremony so binding as lobola, 137. Putting down lobola in present condition of 
people would increase immorality, 138. Leading feature in Kafir laws is power of chief, 138. 
Cattle killing delusion was deeply laid plan among the chiefs, 138, 140. Proverb among Kafirs 
that poorest man can bring matters before his chief, even trifles such as theft of eggs, 139. 
Popular chiefs always accessible and patient in hearing cases, 139. Would like to see minor 
courts where smallest cases could be brought, 139. In Transkei, special legislation necessary, 
139. Native sheriff’s officers, (i7misila ), 139. Execntioners, 139. Sapovescion of beer-drinking 
parties, 139. Native civil service department, 140. Code of laws would correct some 
inagistrates, 140. Civil cases decided by councillors without reference to chiefs, 140. No in- 
solvency, 140. Ties of friendship among natives very strong; poor man generally assisted, 140. 
Native doctors and their processes described, 141. Superstition of the tcanti, 141. Against 
agents in native courts, 142. Competent interpreters necessary, 142. Pledging and lending 
of property, 142. Kafir custom as to ukulobola or dowry, 143. Position of women, 144. 
Would recognise polygamous inarriages up to a certain point, for sake of offspring; after that 
would only recognise the registered wife, 145. Polygamy will correct itself by little wise 
legislation ; if we do not act hurriedly it will gradually cease to exist, 145. Registering the 
first wife and declaring her children to be heirs, would simplify matters, 146. Obligations 
received by those who accept ihazi, 146. Immediate abolition of fobola would be attended 
with evils, 146. Five years would give time to natives to familiarise themselves with law of 
registration, 147. Number of cattle given as lobola, 147, 148. Some objections against poly- 
guy, 148. Immorality, 148. Fruitful causes of litigation among Kafirs are women and thazi, 
149. Suggested constitution of native courts, 149. When chiefs are recognised would avail 
of their services, 150. Councillors wielding power in a tribe, 151. The Gaikas’ objections to 
cducation of children, 151. Undercurrent of dissatisfaction among natives, 151, 154. Objection 
to legalising or sanctioning polygamy, 145,152. Five years a reasonable time for natives becoming 
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familiar with proposed law of registration, 153. The limitation of ukulobola would encourage 
legal marriages, 153. It would be well to codify native laws, and engraft upon them such 
changes as would commend themselves to the people, 154. Kafir women holding property ; 
peculiar case of Tyali’s wives, 154. Difference between social relations of Katirs and Basutos, 
154. Would have no fee, but make registration as easy as possible for Kafirs, 155. Native 
land tenure, 155. Instance of chief arbitrarily removing a man frow his ground, 135. 
Grants to missions in Gaika location; and system of scttling land disputes, 156. 
Sore point with Christian natives, that although they are settled on mission lands, 
they are able to be ejected in time of war, t*ough they have done nothing to warrant 
it; this sort of removal has resulted in disloyalty of people who if left undisturbed, would 
have continued loyal, 157. Eagerness of natives to acquire or secure land, 157, 158. The 
case of Oba, 157. Granting locations to them, in trust and inalienable, would be the best 
system that could be adopted, 158. Qualifications of representative men, 158. 


CIIALMERS, W. B., Resident Magistrate and Civil Commissioner of King William’s Town, p. 261. 
Special magistrates, and their jurisdiction, 261. Exercising judicial functions until lately, 
when it was discovered they had no powers, 261. Necessary they should have power to deal 
with native cases, or people will go to their chiefs and headmen, 261. Hear native cases more 
in their own fashion, 261. Expenses at a lower rate than in magistrate’s courts, 261. Would 
not allow agents, 261. Would give special magistrates power to refer difficult cases to the 
district magistrate’s court, 261. Magistrates understanding the Kafir language, better than 
interpreters, 262. Officials of the court, 262. Collection of revenue; arrears of house-duty 
since 1878, 262. Titles and grants of land not taken up; and causcs thereof, 262, 267. Influence 
of chiefs diminishing, but that of headmen has tendency to increase, 263. Give inspectors of native 
locations judicial powers in special cases, 253. Number of villages, population, stock, and other 
property, 263. Woald allow magistrate to deal with ukulobola cases, 264. Obligations 
created by ukulobola, 264. Vicessof the system, 264. Limiting ukulobola, and recording 
consent of woman to marriage, would be well, 264. Registering marriages, 264. Correspon- 
dence on proposed adjudication of certain native cases by inspectors of locations, 265. 
Suggestions on pass Jaws, 266, 267. Vagrancy law, 267. Land tenure amongst the natives; 
how to settle cases of titles and quitrents in arrear, 267, 268. Tribal title (Kaima’s), 268. 
Villages and commonage, 268. Municipal regulations, 268. Land court to deal with land 
disputes, to be as simple and accessible to native as possible, 269. 


Crovucn, JouN, Trader, residing at Idutywa, p. 459. Lived in Kafirland for 32 years, and has 
knowledge of laws and customs of Gcalakas, Fingoes, and Teimbus; no substantial difference 
between them, 459. In blood cases, if man murders or injures another, cattle paid go wholly 
to chief, 459. In case of injury to chief’s own family he does not draw any portion of fine, 
on the principle that no man can eat his own blood, 459, £60. Trial of case of murder, 460. 
Cases of assault, 460. Cases of theft dealt with by Kreli, 461. Form of procedure in dealing 
with native cases from beginning to end, 461. The tiger tail, 461. Spoor law, known from 
time immemorial, 462. When carried out by natives themselves it is a good law, but should not 
be applied to Europeans, 462, 463. Changes in condition of the Kafir people in last thirty years, 
462. Murder rot common amongst them; only in witchcraft cases, 462. Instances of torture, 
462. Burial of a living child with its dead mother, 463. Never known of prisoner of war being 
kept alive, 463. War doctors, 463. Relatives of a thief have to make good a theft, 463. 
Kafir laws afford good protection to life and property, 463. Would recommend wnitten code 
to be prepared, 463. No difficulty in way of their being administered by magistrates, 463. 
Englishmen in the Dependencies should be subjected to such laws as natives, with exception of 
spoor law; would not consider this any hardship. 464. Pass law a good law, 464. Wine and 
spirit law good one, but natives find fault with it, 464. 


CumMInG, W. G., Resident Magistrate, Xalanga, p. 377. Inhabitants of district, Tembus, Fingoes, 
and few European traders, 377. In administering law, native laws and customs followed, 377. 
Tembus and Kafir laws similar; customs of ukulobola, marriage, polygamy, circumcision and 
intonjane, the sayme as practised in the colony, 377. Chiefs had right to decide cases, both 
civil and criminal, with appeal or reference to the magistrate, 377, 378, 3881. Sometimes chief’s 
decisions reversed, 378. Principle of Kafir law, that man is guilty until he proves himself 
innocent, 378, 382. Mode of trial and punishment, 378. Compensation in cases of stock 
stealing, 379. Fines should be optional, either money or stock, 379. All cases should go to 
magistrate, except those of people under chiefs who have jurisdiction, 379. Liberty to take 
opinion of people in court, but not to be bound by it, 380. Cross-cxamining prisoner, 379, 
380. Review of cases, 380. System of trial by jury, 380. Sale of cattle paid as fines, 381. 
Annexation of Emigrant Tembuland, 381. Chiefs who exercise jurisdiction over their people, 
381. No necessity for agents in native courts; would recommend simple and inexpensive form 
of procedure, 382. Kosanaand headmenappointed by Government should have power to hear petty 
civil cases, such ag tresspass, ukulobola, theft, adultery, divorcee, inheritance, and so forth, 382. 
Recommends perpetuation of ukulobola and polygamy, and recognition of both by law, 382. 
Ukulobola and the obligations it creates, 382. Polygamy and its benefits and practical evils, 383. 
Registering marrages und ukulobola might have some advantages, but would not stop 
polygamy ; that must be done by moral influence and teaching, 383. Schools and mission 
stations should be increased, 383. Witchcraft omer very seldom, 383. Not wise to enforce 
registration in present condition of native tribes, 383. inks polygamous wives have more 
paramours than monogamous wives, 383. Servile condition of the Kafir woman, 383. Land 
tenure and settlement of vacant lands in Emigrant Tembuland, 384. Settlement on the farm 
system under headinen, 384. Individual title on certain conditions, as to improvements, 384. 
No obligation of military service, 384. Good arrangement that general title be given to head- 
men and people occupying locations in common, 385. Would not grant title to single individuals 
asking for it on such locations, 383. Tribes not sufficiently advanced for individual titles, 385. 
Recognition of grants made by chiefs, 385. Kosana’s case, 386. Operation of the spoor law, 
386. A protection to frontier farmers, 386. Improved native huts, 386. Mission stations in 
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Xalanga district, 387. Securing rights of the people, 387. Industrial schools, 387. Town- 
shi; s at seat of magistracy, 387. Municipal government, 387. Prohibition of sale of liquor 
to natives, 387. 


DASHE (a Ga) born at Oliphant’s Hoek; circumcised at the Chumie about 56 years 
ago, p. 79. Son of a common man by first wife; his mother driven away, because of dispute 
as to dowry, 79. In many cases of disputes about cattle, when a man has died without issue, 
the matter is settled by the chief, 79. The rite of circumcision and its accompaniments, 80. 
Privileges of the abakwetu, 80. Counsel given to the boys, 80. Marriage and its incidents, 81. 
Cattle payments ; the father must ‘ eat the blood” of his daughter, 81. Native father helps 
the sons to get married, and expects to get cattle for the girls, 8). Comnpurison between 
European and native laws and customs, 82. Common thing for married women to tell their 
husbands to get other wives, 97. 


Dick, R. J., Special Magistrate, Tamacha District, rue William’s Town, p. 172. Native 
locations comprise Toises, Siwanes, Umfuzas, Jalis, and Izili, 1:2. Tribes are sections of 
Gaikas und Ndhlambes, Fingoes and Gcaleka refugees, 172. Native law administered amongst 
them, but without any legal authority, 173. Proportiun of civilized natives is one-fifth to four- 
fifths of semi-civilized, 173. Signs of progress amongst them; some rise to positions of trust, 
173. Drinking a growing evil; no liquor should be sold in any location, 174. Spoor law, 174. 
Extent of land held under individual tenure, 174. Owners of farms, and produce grown, 174. 
Loyalty shown by native grantees and lessees during late disturbances, 175. System of super- 
vision by inspectors, 175, 180. Ukulobola defined, 175. Inmprudent and impossible to put it 
down, 176. Registration of native marriages, 176, 178. Difficulties arising out of questions in 
regard to succession to property, 177. Consent of women in cases of marriage and limitation 
of lobola, 179, 181. Selection and powers of headmen in native villages; many cases heard 
and determined by them, 180. Form of procedure followed in special magistrate’s courts, 181. 
Should have authority to deal with civil cases according to native law, 181. Principle of 
donation or gift, 182, 183. Forced marriages and divorce cases, 183. 


DRIVER, C. H., Resident Magistrate for district of Glen Grey, p. 324. As superintendent of Glen 
Grey, duties were collecting taxesand settling land disputes and disputesof all kinds; had no statute 
authority ; acted as arbitrator, 324. Followed Kafir customs, obtained by hearing evidence 
and through experts, 324. Not advisable to act wholly upon native laws; in many respects 
such as should not be kept up, 324. Colonial law, pure and simple, could be applied here, 324, 
328, 329, 333. Penalties imposed, 324. Restriction, but not prohibition of sale of liquor, 325. 
Vagrancy Act, and trespass, 325,328. Pass law; moreissuers of passcs required, 325. System of trial 
by native jurors and circuit courts, 325, 326, 329. Kafir law of collective responsibility not a good 
one; does not act uponit, 326. Value of a code of laws, 326. Native asscssors not required, 326 
School natives opposed to circumcision, intonjane, beer-drinkings, and polygamy, and if consulted 
would put a stop to them by law, 326. Natives of the district have been under colonial influence 
for some time, and more prepared for colonial law, 326. Consider present mode of procedure 
simple enough, 327. People advancing in civilization, adopting use of clothing, building more 
substantial houses, and irrigating more, 327. Opinions of the headmen, 328. Serving of sum- 
monses, 328. Think natives of the district could be successfully governed by colonial law and 
no difficulty in getting them to accept it, 328, 329, 333. See no objection to application of 
colonial law of inheritance to them, 328. Kafir law only acknowledges one wife (the great one) 
in matter of inheritance ; nan provides for the other houses during lifetime; after his death they 
have no claim on his estate, 328. Practically, estates of deceased natives are administered 
under Act 18 of 1864, 328. System of ukulobola, 329. Percentage of polygamists in the 
district, 330. Ought not to recognize polygamy, 330. Instances of succession to property and 
disputed inheritance, 330. Registration of the one wife only desirable, 331. If courts refuse 
to entertain cases of ukulobola ard polygamy it would have effect of lessening those practices, 
332. Land in district occupied by natives, with exception of one farm, owned by white man, 333. 
Original grantec, Pangela, sold it, with consent of Government, 333. Natives value possession 
of title deeds ; would not value lots of ground if small, but would appreciate small farms, 333. 
Land in the basins known as Guba, Donga, and Qungqu, suitable for agricultural immigrants, 334. 
Good thing for natives to have in their neighbourhood respectable Europeans; they improve them 
by example, and cut them off from influence of their chiefs, 334. Individual title not to be 
granted to natives before they ask for it, 334. In surveying allotments, follow as far as 
possible their present occupation of land, 334.—Luper appended to evidence: Rules for the 
regulation of the Tambookie Location, framed by Mr. Judge, 334, 335, 336, 837. 


DUKE, GEORGE, Trader, Cofinvaba, Emigrant Tembuland, p. 364. Traded amongst Tembus for 
last 15 years; tribe was then governed by chief Matanzima, aided’ by Mr. Warner, on whose 
advice the chief gencrally acted; there was good protection for life and property, 364. After 
Mr. E. Warner left office there was a change; the people did not work in harmony with his 
successor, and became unsettled and lawless, 364. Matanzima’s friendly conduct on outbreak 
of rebellion, 364, 365. Chief is a heathen and a polygamist, 365. Ukulobola and INLITInge 
according to native custom, 368. Cause of ill-treatment of wife by husband sometimes brought 
before chief, and how disposed of, 365. Time to attempt suppression of polygamy not yet 
arrived, 366. Registcring one wife might answer, but if rashly put in force would irritate the 
people, 366. Colonial law not suited to their present condition, 366. In the colony, natives 
might be governed by colonial laws, as they have no chiefs, 366. If native law was applicd in 
Tembuland, would make it applicable to all residents, black or white, 366. Personally quite 
prepared to be subject to it, $66. Native law in regard to occupation of land, 367. Punish- 
ments for trespass, 367. Improvements in habits of the people, 367. Not good for a white 
man, as magistrate, to adininister native law, 367. Good loyal men like chief Matanzinia should 
be allowed, to a certain extent, to administer their own laws, with right of appeal to British 
resident or magistrate, 367. Chief sends his sons to the mission school, 367. Conditions on 
which witness holds his land, 367. To cut up and divide land in erven would cause dissatisfac- 
tion, but if each person got his land and grazing ground it would be well; they are not as yet 
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repared for alteration in their system of land tenure, 368. Trading license paid, £10 to 
Goranmment, and £5 to chicf, 368. Collective responsibility a good law, 368. Cases have to be 
approved where it operates to punish the innocent with the guilty, 368. White people specially 
exempted, 368. 


Enacospo CHIEFS AND HEADMEN—U'mgudhlwa (Hala chief), Mangele, Sandile, Vena, Sigidi, and 
others (Amaqwati petty chiefs and aay and Mundela (Fingo hcadman), p. 393. Umgud- 
hlwa born when Gubencuka was paramount chief of Tembus; tribe then occupied country frem 
Tsomo to Idutywa, including what is now Bomvanaland, 393. Among the Tembus, great chiefs 
made the laws, but when they did so, called together the petty chicfs, and after consultation, 
luws were adopted and made known to people, 393. How trials are conducted, 393. Accused 
person questioned, and has right to ask questions through chief; advantage of the system, 
393. In blood (assault) cases, no one but the chicf can settle; for the blood belongs to the 
chief, 393. Fine goes to chief; assaulted man gets nothing, 393. In faction fights both parties 
fined, and fines go to chief, 393. If man disobeys order of chief, party is sent out against him ; 
he may fly, and escape to another chicf, who protects him, butif his cattle are intercepted, they 
can be taken and go to his chief, 393. Rape another offence tried by chief, 393. Adultery an 
offence ; fine goes to husband, 393. There can be no charge of adultery against a husband, 39+. 
Son beating father or mother is grave offence: a fine imposed, and if fine cannot be paid he is 
driven away, 394. If man ordered to be fined by his chief takes out assegais to resist, an impi 
would be sent to kill him without any trial, 394. When a man apprehended gives tivucie or 
resists he may be thrashed, 394. Spoor law not Tembu law, but now practised, 394. Many 
customs among different tribes, such as Tembus, Pondos, Gealekas, and Zulus, which are 
similar, such as polygamy, ukulobola, intonjane, and circumcision; the Zulus an exception 
with regard to circumcision, 394. Evil of intonjane, 394. Ukulobola unobjectionable, 394. 
Cattle passing forms link of friendship between families, 394. Payment of ukulobola distin- 
guishes married woman from a mistress, 394. Forecd marriages, 394. Native law with pi ede 
to inheritance, 395. Native custom with regard to land tenure, 395. | Tribal tenure, the land 
being held by the chief for the people, 395. Trespass, 395. People do not understand Colonial 
laws; considering, and trying to learn; thercfore desire to keep under their own present laws, 
395. Do not want canteens in the country; the canteen destroys the people, 395. Would not 
look upon it as class legislation if natives were altogether forbidden from getting drink, 395. 


ELLIoT, MAJoR HENRY GEORGE, Chief Magistrate, Tembuland, p. 410. Government of the 
territory carried on upon authority of the Cape Colony, conceded to it by chiefs and people, 
410. System answered well for four years, 110. Recently informed by Government that 
magistrates had no jurisdiction, and could only hear cases as arbitrators (vide correspondence 
put in, p. 429). Conditions made with Tembu chicfs when they came under the Government, 
411, 414, 425. Parties toa suit can elect whether the chief shall hear the case, or bring it 
direct before a magistrate, 411. Recommends that chiefs continue to exercise power of 
arbitrating, 411. Natives fond of litigation, 411. Little risk of injustice, as people understand 
they have right of appeal, 412. Few chiefs act in despotic or arbitrary manner; as much 
under influence of public opinion as statesmen in civilized countries, 412. Circuit court, 
recordership, or special court of appeal should be established for the territory, 412. In favour 
of jury system, 412. Courts ahould be as simple and inexpensive as possible, 412. Permanent 
law officer, to protect interests of natives, deairable, 412. Capital punishment for murder 
undesirable ; imprisonment outside the territory far more deterrent, 413. Compensation and 
fines, 413. If special code of laws framed, not dissimilar to that at present in use, chiefs 
would be able to administer cases according to it, 413. Important that power of chiefs 
should be lessened, wherever it can be done, 413. Radical charges unwise at present time, 
413. Cases where natives and Europeans are both involved, 413. Chief Nquiliso’s 
representation in regard to no compensation being given to losers of property, 
413, 431. Native mode of examining the prisoner a good one, 413, 414, 419. Spoor 
law desirable; would place Europeans under it, 414. Representation of the territory 
in Parliament, 414, 423. Conditions under which Gangelizwe and Dalasile became 
subject to Government, 414, 425, 426. Construction of the fifth section in regard 
to people having the right either to take their cases to a magistrate as a court of first 
mstance, or to the chief, 414, 415, 428. Court of the chief magistrate a court of appeal in all 
cases, both European and native, 415, 419. Murder cases, 415. Mixture of judicial and 
executive functions; separation could not be effected without lessening power of chicf magis- 
trate in native mind, 416. Witchcraft, and witchcraft cases, 416. Flogging, 417. Confiscation 
of property, 417. Spoor law and how applied, +17, 418. Townships might be exempted from 
its operation by proclamation, 419. Selection of headmen and jurors or assessors, 119. Kafir 
law based on precedents, 420. Insolvency cases, 420. Book debts contracted by natives not 
recoverable, 420. Promissory notes, 420. Native law well adapted to requirements and condi- 
tions of the people; purely a law of equity, and generally cases equitably decided, 420. How 
it deals with offences, such as murder, assault, rape, seduction, abduction, malicious injury to 
property, arson, smelling out, slander, and receiving stolen goods, 421,423. Laws should be 
codified, 422. Expedient to give chiefs some judicial functions, +22. Relationship of Europeans 
living in the territory to the laws, 422. Pass laws; not. liked by the natives; one of the 
objections to their going into the colony as labourers, 422,423. Spoors traced into Pondoland, 
423. Conatituting the territorics between the Kei and the Umzimkulu into a separate province, 
423. Qualifications of officers for the native service, 423. Registration of marriages and 
limitation of dowry undesirable, 423, 424. Majority of natives in Tembuland opposed to 
individual land tenure, 424. Extremely jealous of a survey being made, 424. Should wish 
become genera’, would like to see individual title granted, under certain restrictions and condi- 
tion, 424. Proposed grant of farms to the chiefs Kosana and Gangclizwe, and native farmers 
who have certific:tes, 424. Township ut Xalauga and in the Engcobo District, 425. Advocate 
establishment of model farms at suituble points, 425. Industrial schools, 425.—Dapers appended 
to evidence :—Conditions on which Tembus became British subjects; Dalasile’s proposals ; 
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Correspondonce of Secretary for Native Affairs on Gangelizwo’s position; and on jurisdiction of 
magistrates, 425 to 430. Lists of cases tried by chiefs and headmen in the district, 430. 
Extradition Treaty with Pondoland, 431. 


FIELDING, R. M. B., Special Magistrate, Middle Drift, p. 199. In 1846 served as levy officer; 
afterwards as superintendent of police ; in 1833 was special magistrate for Tzatzoi’s tribe; and 
in 1856 for Kama’s tribe at Middle Drift, and continued there to present time, p. 199. In 1856 
was collector of taxes, and arbitrated between the people who, if not satisfied with decisions, 
could appeal to magistrate at King William’s Town, 199. Tried criminal cases, and fined or 
sertenicsd. to imprisonment, 199. Marriage and divorce and disputed dowry cases also dealt 
with ; administered Kafir law according to Maclean’s Compendium, 200. Did not call in 
experts, or allow councillors to sit, and does not think natives could in any way aid the Court 
as jurors, 200. Only warrant for dealing with cases was circulars received from time to time 
from Government, 200. Continued the practice unaltered, since the unnexation of Kaffraria to 
the Cape Colony, 201. Agents in such courts unadvisible, 201. The headman is chief Kama, 
who bears good character among the people of his tribe, and uses his influence to induce them 
to adopt civilization, 201. Thinks Colonial law should be applied to all locations and all tribes 
under Government, 202. Suppression of such customs as circumcision, intenjanc, and ukulo- 
bola would not be resented by the people; they might grieve over them at first, but after a 
time get over that, and not think much about it, 202. Kaima’s tribe exceptionally docile and 
obedient, 203. Influence of missionary work has been great; Christianity and cducation on 
the increase, 204. Practice of ukulobola and polygamy ; heathens look upon ukulobola as an 
essential to marriage, and if cattle do not pass, they regard a connection as illegal andimmoral, 
204. Registration of marriages would be a good measure, 204. Putting men in prison for 
polygamy would notstop the practice at once; if there were penalties, they would still continue 
their custom, 204. Kama’s location consists of thirty-two villages, with headmen in each. 
whose duties are to scize stolen cattle, report arrival of strangers, and bring cases of dispute 
‘to magistrate; in fact, act as policemen, 205. Crimes very few, and not serions, 205. Difti-. 
culty in enforcing municipal regulations, 206. No land held -on individual tenure, 20%, 
Succession to property when a man dies leaving several wives, 206. Cascs when women have 
taken up land after husband’s death, 204. Civil Commissioner and one or two magistrates 
might form Native Land Court, and have power to consent to alicnation of land from one 
person to another, 207. Title to Kaima’s location in possession of Rev. Mr. Walton; it is 
inalienable as long as people remain faithful to Government, 207. Services rendered by the 
tribe, 207. Mr. Kayser’s Mission Station, Knapp’s Hope; objection to survey, 207, 208. 
Gaikas occupied plots of ground there for 45 years ; have their own rules and sort of municipal 
government, 208. 


Fynyn, W. 8. D., residing in district of Cathcart, formerly resident with Gcaleka chief, Kreli, p. 269. 
Acquainted with Kreli and his people from childhood, 269. History of the cattle-killing scheme in 
1857, devised by chiefs to combine natives against the white man, 269, 270. Kreliblamed prophet- 
ess who misled them, 270. Powers as British resident with Kreli, 270. Kreli to a’l intents an 
independent chief, 270. His system of government, 270. Law regarding the daughters of chiefs 
going back to their family, 270, 271. Relation of councillors to chief, 271. Kreli and Gangelizwe, 
271. Charge of witchcraft brought against councillors, 271. Practices connectcd with witchcraft ; 
sinelling-cut of Maki; and Bamcla burnt to deith, 271. In the Dependencies would have code 
based on Kafir law; within the colony apply Colonial law, 272. Spoor luw, 272. Look upon 
ukulobola as simply matter of contract, and treat it as such, 272. In regurd to marriages 
would only recognise one wife in the colony, 272. Present time inopportune for introduction 
of changes, 272. Laws should be fully explained to natives; this has never yet been done 
properly, 272. It should be done by men thoroughly understanding nature of the people, 
272. All clans not alike; some marked difference in each, 272. Code of laws would be a 
check as well as an assistance to magistrates, 273. Advantages of having intelligent natives us 
assessors, 273. Does not think intonjane and circumcision should be treated as criminal 
offences, 273. Allow them as long as done privately ; they are regarded by tribe as of import- 
unce, 273. Different native dances, 273. Preventing polygamy would cause great confusion 
and give Government much trouble; should be overlooked for the present, 274. Women much 
attached to their customs, 274. Pride themselves on cattle being paid for them, 274. Forced 
Inarriages more frequent than formerly, 274. Instances of Kreli’s daughters, 274. Approves 
of Natal system of limiting dowry, and presence of official witness at marriage, 274. Ukulo- 
bola, a simple purchase and sale, but creates relationships and obligations, 274, 275. In favour 
of compulsory registration of all marriages in the colony, und weuld do so in the 
Dependencies when practicable, 275. Liable to create suspicion and disturbances, 275. General 
state of morality among the Kafirs,275. The essentials to a Katir marriage, 276, 277. 
Dowry for common girl eight or ten head of cattle; for chief’s daughter from sixty to one 
hundred, 276. Nutive law of inheritance suits them, and very fiir if examined into; should 
be legalised in the Dependencics as well as in the colony, 276. Instances of succession to 
property and questions connected with marriage, 277. Individual land tenure good in the 
colony, but not in Transkei, 277. System of native villages might be improved upon, 277. 
Make possession of land a thing a man should work for, 278. Thirty acres arable land for 
gardens, 278. Would give title to locations, in the name of trustees; and let the people choose 
their own trustees, 278. How land questions are settled between natives, 277. Land looked 
upon as property of the chief who holds it in trust for the people, 278. Changing of magistrutes 
not beneficial, 278. Sule of brandy to natives both in and beyond the colony should be 
prohibited, 279. Majority of natives would be in favour of it, 279. Working of the pass 
laws, 279. Cattle-thieves sometimes become celebrities for their skill and daring, 279. System 
of exchange carried on between thieves in different tribes, 280. In native cases, mode of 
procedure very simple, 280, 281. Natives’ opinion of magistrates and agents, 280. One half 
of cases explained by judges to natives not understood, 280. Right of examining and cross- 
examining witnesses us well as plaintiff or defendent, 281. Circuit courts in the Dependencies 
undesirable, 28l. Loyalty to chiefs a trait in Kafir character, 281. Chiefs require occupation, 
and without so.nething tuo do become restless, 251. Suggests they howd attend office, 
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and be present at hearing of cases, 281. Mode of eliciting opinions of natives as to proposed 
changes, 282. Village government, 282. Christianity among the Gcaleka tribe, and the Rev. 
Tiyo Sogas’ influence, 283. Kreli’s sa of school people, 283, Resson for the Gcalekas 
adopting European clothing, 283. li’s sons, and prospect of the tribe adopting civilized 
customs; their probable numerical strength, 283. The credulity of Kafirs, and how reports 
are spread, 284. Influence of the witch doctors; female doctor led the army at Ibeka, 284. 
Customs in regard to burial of the dead, 284. The late Gaika chief Anta: his burial-place 
used as a cattle-kraal by a farmer; sacrilege deeply felt by the Gaikas—matters apparently 
so trivial often cause deep-seated discontent, 285. 


GANGELIZWE, paramount chief of the Tembus, and councillors and headmen, Umtata, Tembuland, p. 
432. Statement regarding desccndants of Europeans supposed to have been wrecked on 
coast of Kaffraria, 432. Tribes under Gangelizwe, Tembus and Fingoes; all live under same 
Jaw, 433. Manner of agreeing to change of laws, 433. Punishments inflicted 
on wrong doers, 433. Blood-cascs tried at the ‘great place” by the 
councillors, 433, 442. Form of procedure, 433, 436, 437. Since tribe came under Government 
witchcraft cases not allowed, and blood cases are taken to magistrate, 434. Land and boundary 
disputes, and cases of fighting, when very scrious, also go to magistrate ; all other cases go to 
chief, 434. Formerly, if a man was dissatisfied with decision of a small chief, he appealed to 
Gangelizwe ; now, if he is not satisfied, he appeals to the magistrate, 434. How fines are 
levied, 434, 438. Spoor law cases, 434. Witchcraft cases, 135. False accusation against 
Cutalele, and how Gangclizwe saved his life and prevented his property being taken, 435. 
Charge of witchcraft against a wife, 436. Punishment, walking blindfold over a precipice, 
436. Opinion of the system of trial by jury, 436. False witness, adultery, divorce, 437. 
Right of appeal has become the law, and Tembus abide by it, but only bad men appeal, 437. 
Satisfaction with the magistrates and the law Bt carry out, 438. Punishment for neglect in 
paying hut-tax a grievance, 437. Opinions on the liquor law, 438. Minor cases going to the 
magistretes in first instance, cuntrary to conditions made with tribe, 438. Every man in 
Tembuland knows conditions under which they came to Government ; if any written laws are 
found to depart from these conditions complaints will exist and dissatisfaction urisc, 438. 
Native cases should not be conducted by agents in court, 439. What the custom of ukulobola 
is, +39, 440, 441, 442. Marriage ceremony, 440, 442. Even Bushmen lobola, 440. Polygamy, 
position of the several wives, and inheritance of property, 440, 442. Insult to a chief’s 
messenger; the ‘‘Tigcr Tail,” 442. Compensation for injury, 442. Position of a native 
widow and provision made for her, 443. Cbulunga cattle, 443. Old law with regard to tenure 
of land, 443. Chief could not sell the land without consent of people, 443. Might allow white 
man to occupy it as his subject, but white man could not sell bis right of occupation, 443. 
Paramount chief's power to re-locate land from which he has driven a minor chief, 443. 
Gungelizwe’s request that lands vacated by those who went into rebellion should be 
acer and that title should be given acknowledging right to the land now occupied by 
tribe, 444. 


GREEN, Rev. T. W., missionary of the the Church of England, stationed at All Saints, Engcobo 
Tembuland, p. 387. The station comprises 2,000 morgen, given by Fubu for mission p 8cs, 
in 1859 ; and before late rebellion, there were following buildings on the land: church and 
parsonage, school, teacher’s residence, shop and farm house, 387. Every building burnt, and 
personal property as well, during rebellion; now re-occupying the place, striving to rebuild, 
388. Other missions in the distnet, 388. Desire to have an industrial school: it would increase 
status of the mission, draw people towards it, and be means of teaching the heathen, 388. 
Propose to locate natives on mission-ground, in a village, with commonage rights, 388. 
How to occupy the vacant lands, 389. Scttlement of European and _ native 
farmers, 389, Titles to mission lands, 389. Individual tenure, 389. Prefer leasing lands to 
occupants on mission stations, 389. Dependencies should be governed chiefly upon system of 
native law, 389, 390, 391. Would not adinit agents in courts, 389. Would prohibit sale of 
spirituous liquors, 390. Recommend suitable spot to be chosen for a market, and selling of 
Kaufir beer allowed, and buying and selling of country’s produce, generally encouraged, 390. 
Europeans living in the Dependencies should be uuder one law, and that Kafir law, 390. 
Would allow chiefs to try cases between people of their own tribe, 390. In favour of law 
recognising ukulobola in present condition of the people; it is a kind of poor-law amongst 
them, besides being completion of civil right of marriage, 390. Is not prohibited amongst 
Christians on the mission stations, 391. Docs not think it encourages polygamy, 391. Evils 
of the custom, 393. Registration of all marriages, and securing the free consent of women, 
desirable; might say that unless they registered, no dowry cases would be entertained, 
but it would be necessary thoroughly to explain that Government had no other motive, 391. 
Custom known as umetsha, 391. Polygamy might be stopped, but no: concubinage, and the 
latter worse than polygamy, 391. Buaptizing of polygamists permitted in the case of woman, 
but not of a man, 391. Reasons for not applying native law to natives within the colony, 392. 
Class legislation may be necessary under certain circumstances, 392. Unless Dependencies are 
represented in parliament, the Cape Parliament should not legislate for them, 392. Would 
suggest a permanent head of native affairs, who should make native policy as unchangeable as 
possible ; or separation between the Colony and Dependencies, 392. Consulting wishes of the 
people in pitsvs, 392, 393. 


IputywA RESERVE, Headmen and Natives—Muki, Sigidi, Nycweleshie, Siptki, Ndesi Umhala, 
Smith Poswa, and others, p. 464. Ukulobola a custom practised according to the manners of 
ovr forefathers ; a good thing, and wish Government to recognise it, 464. Custom of polygamy 
very old; reasons for i‘, 464. Circumcision and intonjane dances very ancient customs, and 
objections to the law affecting them, 465. Christian natives consider these customs abominable, 
465. Want more schools; ‘‘light to lead us out of the darkness we are now in,” 465. Proportion 
of Christians and heathen present and their differences of opinion, 465, Spoor law; a good 
law, and should not be abrogated, 466, 467. Pass laws a protection, 466. But hard matter for 
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Christian native missionaries and teachers, 466. Cantcens and sale of liquor, 467, Land 
tenure; difference of opinion as to individual title, 467. Forced marriages, 467. Treatment of 
wives, 468. According to Kafir law no man can kill, injure, sell, or prostitute his wife, 468. 


INNES, J. R., Under Secretary for Native Affairs, p. 449. Formerly resident magistrate and civil 
commissioner of King Williain’s Town; brought a great deal in contact with natives, and had 
much to do with their management, 499. Nutive laws and customs sct forth in Col. Maclean's 
compendium still in force among natives of King William's Town and other districts also, 499. 
Do not think any advantage derived from administration of two systems of Jaws, 499. Natives 
residing within the colony should be amenable to its laws; not prepared to apply colonial law 
en bloc to Transkeian territories, 499. System might be followed of a owing partics having 
cases to elect whether they should be dealt with according to native custom, or submitted to 
magistrate for decision according to colonial law; and people secing advantages of justice 
would give preference to magistrates, 499, 500, Jurisdiction exercised by special magistrates 
in King William’s Town district, 500. Chiefs and headmen also excrcised certain powers as 
arbitrators; no legal means of enforcing judgments, but as a rule their decisions respected, 
500. Opinion of Attorney-General that magistrates could not refuse to entertain cases of 
dowry, arising out of marriage, as a civil contract, 500, 506. Conditions under which transfer of 
the Tembus was accepted, 500. As magistrate at King William’s Town invariably administered 
colonial law and its punishments, 500. Would not think it a great strain to introduce 
colonial criminal and civil system amongst natives generally, 501. No difficulty as long as. 
magistrates take pains to explain to natives grounds on which judgment is based, 501. Head- 
men, and their capacity as jurors, 501. Would not object to assessors, 501. Opinion on the 
native marriage question; promulgate law to come into operation say twelve months after 
sanction, providing that only children by registered wife should be entitled to inheritance ; 
believe it would act as great check upon plurality of wives, 502, 506. Proper precautions 
necessary to be taken to explain to natives the whole matter, 502, 506. Proposed Transkeian 
code, 502. In favour of making mode of procedure governing magistrates’ courts more 
uniform, 503. Pass laws, and amendments required, 503. Prohibit sale of liquors, 503. Spoor 
law ; no practical experience of its administration, 504. Qualifications of magistrates in the 
Dependencies, 504. Explain principles of action to natives; instance, in regard to the Peace 
Preservation Act, 504. Counteracting the chief’s authority, 504. Raising the war-cry an 
offence, 505. No hope of putting down polygamy and ukulobola by legislation, 505. Regis- 
tering wives would have tendency of ceataille checking them, 505. Oinission to observe 
Transkeian regulations as to registration of wives, 505. Law of inheritance, 505. Land grants 
in division of Victoria East, 506. In favour of simple registration of lands held by natives usa 
sufficient form of transfer, 506. Desire to have title is on increase amongst natives, 506. Land 
courts, 507. Position of Government in regard to lands of people who have been taken over by 
us, 507. Do not consider it Crown land, and think we are bound to consider state and condition 
of country at time it came into our possession, 607. Confiscation of Jand for rebsilion opposed 
to colonial law; personally, think it most effective punishinent; but question arises what to do 
with natives expelled, 507. Municipal government of an elementary kind practicable among 
natives, 507. Changes in native policy undesirable, 508. Native provincial councils, with veto 
of High Commissioner, 508. Preferable to having native representation in Parliament, 508. 
European communities at Kokstadt and Umtata no difficulty in the way of forming a govern- 
ment, 508. Revenue of Transkeian territories, 508. 


JUDGE, EDWARD ARTHUR, p. 183. Acquired experience of natives as Civil Commissioner and 
Magistrate at Queen’s Town and King William’s Town, 183. Allowed native customs in 
deciding cases, so far as consistant with law ; looked upon marriages as matter of contract, 183. 
In Queen’s Town decided cases without assistance of native assessors, but in the Tambookie 
location had men who acted as councillors, 184. The system a good one; gives natives 
more confidence in our administration of justice, 184. Manner of selection of these 
councillors or assessors and amount paid them, 184. System of location division; duties of 
headmen, and regulations in force in the Tambookie location, 184, 187, 188, 334. Spoke Kafir 
through an interpreter, 184. Would advise continuation of the block or farm system; but 
would not allow headmen independent jurisdiction in present state of tribes, 185. Do 
not think that as a rule natives sould be made use of as a jury, 185. Best men 
Government has at its disposal ought to be appointed magistrates on frontier, 186. 
There should be some commissioner on the frontier attending to native affairs, 186, 188. 
A code of law would aid administration of justice, but would not do away with use of assessors 
altogether, 186. System of trial by jury could not be put in operation amongst natives of Glen 
Grey, 186. Would not be wise to hold circuit courts without sufficient number of Europeans 
to form a jury with some of the best natives, 187. In Transkei or Tembuland serious cases 
might be tried by judge of Supreme Court, with the chief or other magistrates sitting as assessors, 
187. Natives associate chieftainship with idea of jurisdiction, 187. In Tembu location, agents 
never attempted to appear in court, 187. Cases of adultery, and claims for return of dowry 
were tried; they were also tried in Queen’s Town, and opinion of Attorney- 
General given in 1873 that magistrates should try such cases, 187, 188, 199. Magistrates 
should be empowered te try cases of adultery, including seduction, 188. In all cases dealt 
with on Tembu location there was common consent by both litigants to submit to the court, 
189. Thinks the Kafir law of inheritance answers ends of justice among them better than our 
law; and Kafir law in regard to trespass more adapted to their circumstances, 189. Did not 
fee] bound to follow Kafir nw in every case; but administered colonial law. making allowance 
for Kafir custoins, 189, SS) :king generally, nativesiaay be well governed by our laws if we 
legalise some of their customs, 189. Thinks law should recognise ukulobola, 189. Regard it 
simply a matcer of contract, 190. Ignoring such practices as ukulobola and polygamy 
equivalent to denial of justice to then; they will go to their chiefs, and we lose all control, 
190. Codeof law would not be acceptable if itignoredall Kafir laws and customs, 190. Someof 
our laws must be foreed on them, even if they do object, 190. Regulations about 
immoral custoins, 190. Allowing headmen to allot garden land, 190. Kafir law one and 
inexpensive ; and unless our laws are made inexpensive and easily attainable, they wi f° to 
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their chiefs, whose f{mfluence will be thereby increased, 190. What ukulobola is, and what it 
should be defined by law to mean, 190, 191, 193. Favourable to limitation of number of cattle 
given, 191, 193, 194. Polygamy recognized by Kaffrarian Ordinance No. 10 of 1864, 191. 
Would not approve of registration of marriages, and recognizing only one arin ; unwise to 
attempt anything of the sort now, 192. Presence of an official at marriages undesirable, 192. 
Dealing with cases of succession to landed property and inheritance under Kafir law, 193. 
Remedies to check polygamy, 194. Locations exclusively for natives, 194. Prohibiting 
sale of liquor, 194. Not allowing Europcans to adopt native customs; nor natives once 
married according to colonial law to return to native custom in regard to marrige; 
as to trespass, would make all Europeans liable to law of the location, 195. In favour of work- 
ing up to individual land tenure by degrees, 195. Plan of dividing land into famns, and 
registering natives living upon each ; also of mission grants, and of villages; advancing from 
stage to stage as opportunity arose, 195, 196, 197. Approves of the New Zealand Wine and 
Spirit Law, prohibiting sale of liquor to natives in proclaimed localities, ]96. Establish 
Industrial Schools wherever possible, 197. No objection to a Land Court to deal with native 
disputes in regard to land, but it should be simple and inexpensive, 197. Magistrates might 
settle such disputes, 197. On the faim system, if a man, whose behaviour had been good, 
wished for individual title, should give it him whether others living on same farm agreed to or 
not, 197. Wovld establish villages at ccntres of trade, and place magistrates there, 197. Prefers 
gradually intioducing our system of government into Transkei, instead of making it a separate 
province, and, as a beginning, would like to sce colonial judges exercising jurisdiction in 
Transkcien territories, 197. Special magistrates in King William’s Town division, and their 
positions, 197, 198. Native law of trespass, 198. Simple form of procedure for trial of native 
cuses in magistrates courts, 198. Spoor law, 193. In locations would legalise tenure, by 
written documents giving sort of ticket of occupation, which should not be irrevocable, 198. 
—Paper appended to evidence :—Attoiney-General (De Villier’s) opinion on colonial courts 
entertaining native dowry cases, and native marriages, 199. 


Kama, W.§5., chief, and councillors of Amagunukwebe tribe, p. 235. Father was the son of 


Cungwa, or Congo, and brother of Pato; and tired of trouble among his people, moved away 
from this part of the country with intention of going to Kraai River, but did not go beyond 
Kamastonc; after the war of 1851, at the invitation of government, came back to lands now 
occupied by them, 235. Title granted for the whole location ; now in possession of Rev. Mr. 
Walton, superintendent of Wesleyan Mission, 236. Some Fingoes and Guikas permitted by 
Kama to occupy portions of the location, 236. Desire of people at Knapps Hope to have land 
surveyed for individual title, and reason for refusing, 236. Essentials of a native marnage: 
the cattle and the dance, 238. Ukulobola not practised by Christians; but those who 
are not Christians should be allowed to practise it, 238. Witchcraft a custom which should be 
put down, 239. ee hens among heathen people should be tolerated, and their ukulobola 
cases entertained by the magistrates, 239. Evils of intonjune, entails expense, and against the 
laws of decency; might be suppressed, 239. Heathen advocacy of itufonjane, ‘what the 
piano and violin are to the Englishman, these dances are to us,” 239. Circumcision allowable, 
but boys should be prevented from using the public road at the time, 240. Consent of a girl 
at marriage, 240. Drinking habits, and suppression of the canteens, 240. Promise with 
regard to boundaries of Kama’s Location, 240. Regulations for Annshaw. 


KAMASTONE AND OXKRAAL, Fingo Headmen, and Residents—Zulu, Xayimpt, Pumbani, Tisant, 


Sokafu, and others, p. 303. Tribes to which Fingoes belong, originally lived across the Tugela 
River ; were driven by wars and wandered down into Hintza’s country, where the missionaries 
found them, and the Rev. Mr. Ayliff, with whom tkey came into the colony, 303. Old 
customs of polygamy and ukulobola continued, 303. Christian and heathen native views about 
ukulobla, 303, 304. Treatment of women, 304. The thing called Love, 304. Seduction becoming 
more common, 304, 305. Adultery cases, 305. Lawsinregard to succession, 305. Survey of location 
and issue of titles; reasons why titles have not been taken up, 305. They should be inalienable 
to Europeans, and right of sale gianted only to fellow native-residents, 306. No 
mortgage to Europcans, 266. Government asked to make provision in accordance with these 
views, 306. Treatment of natives serving with colonial ferces in the field, 306. Continual 
changes, cause discontent; in regard to cost of title deeds; the gun question; representation 
in Parliament; accusations of sedition, and local grievances, 306, 307. * 


Krorr, Rev. A., Superintendcnt of the Berlin Mission, Dohne, near Stutterheim, p. 241. Came 


to colony in 1845; acquainted with Ndhlambes and Gaikas, under Sandill, 241. Rules of the 
mission with regard to native marriages ; polygamists not admitted to church privileges, 241. 
Argumcnts for and against polygamy, 241. Ukulobola does not exclude from membership ; 
originally a good custom, but. now dcgeneiated to « kind of sale and purchase, 241. Practised 
by our Saxon forefathers, and still in Sweden and Norway, 241. Kafir law in regard to it, 
241, 242. Proposes all marnages should be registered, existing and futwme, and also the 
number of cattle given, 242. Would not acknowledge validity of unregistered marriages, nor 
recognise ofispring as legitimate, or any contract in regard to ukvlobola, 242. Would at once 
announce that after two years there shali be no registration of polygamous maniages, 243. 
Practices of a similar nature to ukulobola introduced of late by the I‘ingoes, 213. Intonjane 
feast and customs called upundhlo and wkumetcha, 243, 244. Drinking of brandy and immoral 

ractices among Gaikas, 244. In favour of absolute prohibition of liquor in locations, 244. 

irourmcision and the «bakweta; would punish if seen in a painted state on public or high roads, 
244. Approves of pass laws, 244. In favour of individual land tenure, beginning with natives on 
mission stations, and surroznding natives, sceing its advantages, would themselves ask for it, 245. 
After a time municipal regulations might be introduced, and those holding titles elect men to 
make regulations, under the sanction of Government, 245. Much would depend on Government 
officer or inspector, 245. Location Act (No. 6 of 1876) in operation in the district ; works 
well, 245. Experience not extended beyond natives of the district, 246. General feeling of 
natives in regard to white people, 246. Thinks natives will, to a certain extent, submit to 
imterfesence with them laws and customs, 246. They cannot be civilized and christianised by 
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law, 246; but we should teach and restrict them as much as “possible, 246. Submission of 
native girls to marriage, 246. Women more attached to ukulobolathan the men, 246. Natives 
advancing in wealth and becoming more demoralised in their social life, 246. Siwani’s tribe ; 
no chief appointed, and people do not know where to look for guidance, 247. Location secured 
by title-deed, 247. ; 


LIEFELDT, THEOPHILUS, residing at Cathcart, formerly in charge of Gaika Location, p. 289. Bern 
in Kafirland, and connected with Kafirs all his life, 289. Kufirs satisfied with their own system 
of laws, 289. Chief looked upon as incapable of doing wrong, but checked to certain extent by 
old customs and laws, 289. In their present state their laws better adapted to them than ours, 
289. In favour of native law in native locations within the colony only to a limited extent, 
289. Would adopt Spoor law, as far as natives are concerned, 290. Would interfere with 
marriage and polygamy so far as to let the first wife be the wife; if a man chose to have two 
or three concubines that would be his own affair, 290. Refuse to adjudicate in questions 
arising as to other women, 292. Circumcision, if performed in public, punishable as a public 
nuisance, 290. Form of procedure in courts, 290, 291. Master and servants law, 290. 
Registration of labourers, and inspection of locations, 290. Working of the Pass law, 291. 
Dependencies should be governed by special code of native law, 291. Magistrates to be assisted 
by assessors ; judge might be sent from colony to try serious cases, 291. Agents in court, and 
native opinion of our procedure, 291. Ukulobola not half so bad as generally supposed ; would 
allow cases to be entertained by magistrates in the colony; also cases of adulterv between 
natives, 291. Would not recommend limitation of dowry; but think woman’s consent before 
marriage requisite, 291. Law of inheritance good, and recommend continuance of it, 292. 
System of individual tenure and its working; should mect with every encouragement, 292. 
Over the border, people would not care for it, and it might cause disturbance, 292. No canteens 
in locations, 292. Would, if possible, make the land obtainable exclusively by natives on 
locations, 292. : 


LEVEY, CHARLES JOSEPH, Resident Magistrate, Southeyville, p. 345. Previously, when here as 
Tembu Agent, the chiefs held power, and in every serious case before carrying out sentence 
reported the same, 345. Chiefs dealt with murder cases with aid of councillors, and punished 
with entire confiscution of property, 345. When appeals were made, the case was re-opened 
and heard, and penalties imposed in the shape of fines, which were apportioned among the 
chief and the messengers; nothing retained on account of Government, 346. Two years ago, 
received appointment as resident mnagistrate; then in criminal cases, instead of chief having 
any claim upon the fine it was sold on account of Government, and in civil cases fines went to 
Diaintiff, 346. Mode of disposing of cattle paid as fines, 346. No pounds established ; but 
fixed rules with regard to trespass, 346. Criminal code: how far colonial law might be adop- 
ted, 346. In murder would adhere to native custom of confiscation of property; not capitul 
punishment; natives look upon execution as another murder, 347, 300. In case of European 
offender would send him to colony to be dealt with by colonial law, 347. Circuit courts and 
jury, 347. Collective responsibility and spoor law, 347, 348. Would not advise judicial authority 
to be left in hands of chief, but in some districts cannot take away authority they already 
possess, 347. Masters and servants disputes, 348.- In civil cases would adopt Katir law, 348. 
Magistrates aided by assessors, 348. The recent rebellion among Stokwe’s and Gecelo’s people, 
348. Way in which these people originally settled in this part of country; were ee 
to be under their own laws and customs, 348. By what authority change was introduced, 349. 
Grievances of the people against their chiefs, 319. Tembu location and Emigrant Tembuland 
more advanced than Tembuland Proper, 349. Would govern with code of laws based upon 
Kafir law, doing away with what would be objectionable, 349. Difference in code in neigh- 
bouring districts would not be much inconvenience. 350. The influence of chiefs, and danger 
of their power, 350. Pass law, and suggested amendment of it, 350. How taxes were first 
collected, 349, 351. Native law in regard to seduction and adultery, 351. The use of the lash 
as a@ pumshment, 351. Claimants for lend in the district; the case of Mahonga, 301. 
Farms and land granted by chicfs, 352. Special land court for settling disputes, 352. 
Formation of village communities; garden lots of twenty to thirty acres, and ground 
commonage, 332. No title as yet issued by Government to anyone in the country, 352. 


MationGa, PETRUS and SaM SIGENU, senior headmen, Tambookie location, Lady Frere, p. 341. 
Previously resided at Mr. J. C. Warner’s pl:.ce at Glen Grey, and assisted him in management 
of Tembu uffuirs ; have knowledge of Tembu and Fingo lay.s, and are Christians, 341. Ukulo- 
bola and marriage according to Kafir law, 341. Forced marriages, 341, 344. If a girl 
persists in refusing, Kafir law would support her in that refusal, 341. Evils and advantages of 
ukulobola, 342. Whether ukulobola is paid or not, if a woman is killed it would be reported to 
chief and fine inflicted because blood had been spilt; when woman received beating and 
matter reported to chief, husband would be fined, 342. Torture practised in cases of witch- 
craft. 342. Size of farms granted ; satisfied with the title; no part of their old Kafir life could 
compare with their present condition, 343. Christian natives appreciate individual title, and 
among the more civilised heathen some would like to get it, but heathen generally would not 
like it, 343. They should only have it when they ask for it, and should not be forced on them. 
313. The people well satisfied, 343. Representation in Parliament: never found the man yet 
who has done anything, or any of the promises made carricd out, 343. Doubtful whether juries 
could be formed, but people would like to sce natives assisting the judge in cases, 344. Grants 
of land made by chiefs Gecelo and Stockwe, 344. Registering marriages would be good Jaw ase 
check to polygumy, but the people would not like it, 314... There would not be much difficultyi 
people knew there was no restriction, 344. Amongst common people, the first wife is the 
principal wife, 344. Brandy destroying the naticn, and no law would give greater satisfactio1 
than one prohibiting sule of liquor, 344. Spoor law, 344. Increase of pay to headimen, 345 
Attribute personal sneeess and advancement to teaching of late Mr. J. C. Warner; he wa. 
persevering with all men he trained ; ifa man fell away, did not give him up, but tried agar 
and again, 3+. 
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MAKIWANE, Rev. E., Ivative ddassionary, Macfarland Mission Si.tion, p. 104. Belongs to 
Fingo tribe; in part educated at Lovedale, 104. His parents in 1858 became Christian 
converts, 104. One wife remained with his father; the other returned to her parents, 1(4. 
According to native custom the children belong to the father, mother cannot take them with 
her unless with father’s wish, and father can claim them when grown up, 104. The first 
married among the common people of the Fingoces is generally chicf wife, 104. The putting 
awsy of wives is an obstacle in the way of many who would wish to become Christians, 105, 110. 
Polygamous marriages are regarded as an indication Gf rank in the tribe; and some say it 
lessons immorality, 105. Natives have objection to intercourse with their wives et certain 
times; for instance, so long as the wife is suckling a child, 105. Among wives of polygamous 
inarriages, many are unfaithful ; almost all have a man with whom tuey have ilicit intercourse, 
which is known to people of the kraal, and even the children, but kept seeret from the husband, 
105,106. The same thing happens with regard to chief's wives: thoir paramonrs are confined to 
leading councillors, 106.0 Churereza (an adulterer), 106. Ceremony of intonjane is bed; girls 
present lose all their modesty, 107. Lobola is the giving of cuttle to the parents of the girl, as 
compensation for losing daughter’s services. 107, The lobola cattle is distributed among those 
whocontributed to the girl’s outfit, 107. Daughters of chicfs and councillors have more caitle given 
to them than daughters of common people, 107. Woman can claim assistunce from parents and 
relatives on account of lobola, 107. As faras question of maintenance goes, custom of lobola not a 
bad one, but do not think father ought to demant anythin« for his daughter, 107. Many Christian 
natives like the practice, 108. Ceremoay of a heatiou marriage ; vanding over of the girl and 
giving of cattle, are essentials, 108. If a father commands, daughter must obey; is puashed if 
sho resists, 108. If lobola could be made a settlement for the women and children it might be 
good thing, 108, 111. Thinks it advisable to put down polygamy, not by interfering with 
marriages already existing, but after a certain fixed period registering marriages, and recog- 
nizing children of first marriages as entitled to property of the father, 109. Believe such a law 
would be obeyed by Fingoes, cannot speak for other tribes, 109, 110. Acquainted with both 
heathen and Christien natives; thinks there is more immorulity among heathen; reasons for 
this, 109, 110, 112. No immoral principle involved in lobola; a law forbidding it would do 
harm, 110. Branding of cattle, 110, 113. Difference between uhumetcha and ukwinetse, 106, 
111. Polygamy is lessening, 111, 112. Does not think there would be resistance to law 
compelling registration of marriage, if natives were fully warned of time when law would come 
in force, 112. Pass law; personal experience of it; was taken up by the police for not having a 
pass while travelling from Transkei, 113. Does not think the pass law prevents stealing, 113. . 


MANKAI RENGA, Tembu Headman, Southeyville, p. 352. Cume out with Emigrant Tumbus under 
Mr. Warner; owner of a farm gganted by his chief Stockwe; fowr villages on the place 
occupied by his people, 352. Did not take part in rebellion; always faithful to Govern- 
ment and followed the magistrate, 353. Thinks country should be governed by part 
colonial and part Kafir law; people fond of their customs, 353. Punishinent for murder, 353. 
Ukulobola good; see no objection to its being practised, 353. Polygamy bad; personally 
would like to see it abolished, but Tembus so attached to custom that he would not recommend 
its abolition to be attempted by Government, 353. Individual land tenure and parliamentary 
representation good things, but people would not appreciate or understand them, 353. In 
favour of total prohibition of sale of liquor: it is killing people and destroying country, 353. 


MATANZIMA AND DARALA, Emigrant Tembu chicfs, p. 355. Formerly heads of tribes in Tam- 
bookie location; came into Emigrant Tembuland in 1864 and 1865, accompanied by Mr. J. C. 
Warner, 355. Negotiations with Governor Sir P. Wodehouse, and terms offered ; those crossing 
the Indwe to have land allotted, to govern themselves, and be independent, 355. Boundarics 
of territories and locations defined, 355. Fines and licences paid to and enjoyed by chiefs, 335. 
Government allowances previously enjoyed were continued, 355. Subsequent changes, and 
outbreak of recent rebellion, 356. Complaint of non-fulfillment of conditions and portion of 
territory taken away, 356. In lieu of them asks allowance to be increased to £120 per annum, 
and inalienable title to self and people for land they now occupy ; also title to farm for personal 
use, 356. Farms granted to in bviduale and reported to Mr. Warner, and approved; contrary 
to native custom and no precedent for it, 356. Allowed Europeons at trading stations right of 
occupation, and recognised sales and transfers of the same, Jo6. Chief adjudicetes in all cases, 
except murder and homicide, amongst his people, and in criminal cases appropriates fines to 
himself, 356. Since 1875 an appeal in all cases from his decision to that of magistrate, 356. 
Witchcraft cases; searching out no longer allowed and witch doctors punished, 356. Customs 
of circumcision, ukulobola, und polygamy universally practised, except among school-people, 
356. In hearing important cases, has assistance of councillors and more prominent leading 
men, 357. All the men of tribe have right to come to the ‘ great place,” and express an 
opinion on any trial, 357. Does not approve of cases being heard before magistrates through 
agents, 357. Nor of sale of spirituous liquors to the people, 357. 


MERRIMAN, T. R., Resident Magistrate, Butterworth, Transkei, p. 468. Previous official positions ; 
and knowledge of criminal and civil law of the colony, 168. Code for the Dependencies 
desirable, 468. Would climinate from it bigamy in uative marriages, and fraudulent insolvency 
in European law, 468. Adopt the colonial masters’ and servants’ luw ; increase penaltj; so as 
to give magistrate power to inflict lashes, 468. Native comprehension of crime of homicide 
and penalty of death, 469. Sole idea is to recompense chief who lost services of the man, so 
that penalty of fine always mcets the case, 469. Would make penalty in cases of murder death, 
with power to Crown to commute sentence for imprisonment for a term, 469. In cases of 
injury to person or property would allow judge to assess damages, independently of sentence 
for crime itself, 469. Would aot allow compounding of these offences, 69. Bad principle 
to allow administration of justice to be in han:ls of natives; where chiefs have mght, as in 
Tembuland, to settle cases, would try to get people to forego it, 469, 170. Formerly, headmen 
in Transkei had power to try cases; since annexation they are liable to be punished if found 
doing so, 470. Principle of collective responsibility ; would be well to retain it, 470. Would 
not submit Europeans or townships to it, 470, 471. Innocent punished with the guilty some- 
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times, 471. With an effective police patrolling about, might do away with it, 471. It is a 
valuable power in hands of magistrate, 471. Class legislation necessary, +71. False testi- 
mony and perjury; objections to summary proceedings, 471. Would not apply provisions of 
the insolvency law generally, 472. Native law of inheritance; power to make wills and to 
disinherit a son, 472. The age of majority, 472. Colonial law of inheritance to apply where 
man is unmarried, or marries in church, or before a magistrate, and remains a monogamist, 472. 
Monogamists going back to polygamy, 472. Registration of deaths and appomtment of 
guardians, and disposal of estates among Fingoes, 472. System could be applied through the 
Dezpendenties, 473. Selection of headmen in districts, 473. Registration of marriages would 
be an innovation they would Cislike, 473. Circuit court desirable, and selection and qualifica- 
tion of juries, 473. Assesssors to magistrates, 474. Review of cases and right of appeal, 474. 
Preliminary examination, 474. Optional fine, in money or cattle, 473. Would not allow 
colonial law us to evidence, 474. Wives not to give evidence, except in cases of personal 
injury; far more under husband's influence than Icuropean wives, +74. Dependencies to be 
constituted separate provinces, 475. Would not leave power of creating laws for this province 
in hands of Colonial Parliament, 475. After a code is aeawh up, pdwer of altering should be 
left with High Commissioner, 475. Province should be independent of any ministry, 475. 
Provincial Parliament elected by the people in the territory, or of headmen and chiefs clected 
by officers und people, could be found fairly to represent wishes of natives in regard to any 
change of laws, 475. Would be very useful, and tend to security and peace of tribes, 475. 


MzmMBA, Rev. P., Native Missionary, Lovedale (examined together with Rev. E. Makiwane), p. 104. 
Opinion as to lobola; originally the thing sought for was a good alliance for the girl; they 
now look more to the cattle than anything else, 110. Opinion as to parent of the woman 
receiving dowry cattle on trust for his daughter and her children, 111. As to limiting the 
number of cattle and requiring a girl to declare her consent publicly at marriage, 111. Poly- 
gamists remaining members of Christian churches, a difficult question, 110. Much misery 
caused by sending back to their parents women, who according to their own customs were 
properly married, 110, 114. Alteration of marriage law could be introduced in the colony and 
among the Fingocs; would not be prepared to answer for the Dependencies, 113. A son born 
to a chief's wife, of illicit intercourse, would not be recognized as son of the chief in the case of 
succession to the government, 118. Opinion as to the pass-laws; personally subjected to great 
inconvenience by thein in the colony, 113. 


OrveEN, J. M., Acting Governor’s Agent in Besutoland, p. 486. Had many opportunities of studying 
native character, and native laws and customs, 486. Capacities filled at different times, 486. 
General uniformity in customs amongst the different tribes, 486. Considerable analogy between 
laws and customs of Basutos and Katirs, 486. Laws well understood by chiefs and headmen, 
486. Umblonhlo’s acquaintance with them, 486. Character of proceedings and penalties in 
native cases, 487. Form of trial by native chief Makaula and councillors, 487. Kafir system 
could be formulated and put into a code, 488. Some laws might be modified; for instance, in 
regard to polygamy, and matters connected with social condition of women, 488. Native law 
in purely native matters might be administered in the colony, 488. Double system of laws in 
England ; ‘‘ gavelkind ” and different systcius in regard to marriage in the several kingdoms, 
488. Would effect changes by moving people to modify their own customs, bringing them in 
some way into council, 488. Instances of law changed ; Moshesh forbidding circumcision, the 
sule of liquor, und killing for witchcraft, 488. Councils analagous to pitsos amongst Kafirs, 
488. U_hlonhlo and his council, 489. Native juries or assessors, 489. Judicial powers 
reserved to chiefs and headmen, 490, 491. No native qualified to fill position of colonial 
magistrate, 490. As to definition of offences in framing a code, colonial law might be 
introduced ; in regard to punishments, the Kafir mode of fine would be better in most cases, 
490. Mode of trying cases by the Pondomise chiefs; with right of appeal to magistrate, and 
compulsory report and check of all cases, 490, 491. Compounding of theft and other cases, 
491. Circuit courts and native procedure, 491. Agents will ruin the people, 491. Pass Laws 
now ineffective; suggested amendment of, 491. Restriction in sale of spirits, 492, 
Native question and party politics, 492. Provincial government, 492. Permanent officer at 
head of native territories, and council of native chicfs and people, 492. Let people suggest 
their laws, subject to decision of Parliament, 492. Givo them, besides, representation in 
Parliament, +92. Commur.al responsibility, 492. Spoor law, 492, 495. Not applicable in 
Basutoland, $92. Native chiefs having powcr to adjudicate in criminal cases might carry out 
penal code, with right of appeal, 493. Polygamy and ukulobola common amongst all tribes, 493. 
Registration of marriages, 493, 494. Plurality of wives in Basutoland, 493. Chief Letsie has 
at least a hundred wives, 493. Law of inheritance, 493. Form of testimentary disposition : 
no written record, but relatives chosen to be depositories of intention of father for disposal of his 
property, 493. Divorce, 494. Checks upon polygamy: law regarding girls consent to every 
marriage, and registration of the contract, 494. Recognising only first marriages, and looking 
upon any marriage after that as an immoral contract, cannot be done with people in their 
present state, 494. In regard to land tenure, would recognise individual title to holdings 
of each man as to his fields and huts, just as it at present exsists in Kaftir law, 495. To those 
who apply for it, would give individual descriptive titles simply, 495. Would not allow them 
to sell without consent of community, who have reversionary interest in the whole, 495. 
Property is heritable and can descend from father to son, but whenever family die out or leave, 
it reverts again to community, 496. Inexpedient to alter this right of property, which it is 
the province of government to guard ; more definite recognition of individual claims will grow 
up with permanent improvements, 496. Let them alone until they ask for individual titles, 
498. Forfeiture of land as a punishment for treason is invariably reeognised by natives, 496. 
But if carried out Colonial Government would not be exactly in accordance with native 
law, 496. Perhaps in Umbhlonhlo’s case it would be in accordance with custom, but it would 
interfere with many people who were not rebels, including the children, 497, If a community 
among natives committed rebellion it would be fair; but when organised community is in 
abeyance, property is guarded by Government for the community who are as infants and wards, 
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496. Native land courts for adjudicating on land disputes, and keeping registrations of land, 
497. Franchise; and territoral representatives, or delegates, in parliament, 497 498. In case of 
tribes voluntarily submitting to us, authority of Government is only over the several com- 
munities, not over the pro erty, 498. Confiscation of lands of subordinate chiefs, where 
paramount chief has remained loyal; instance of Morosi’s country, 498. Among natives, uftor 
rebellion, people treated very leniently, 498. Municipal or village government, 498. 


PEDDIE, Fingo Headmen—Auulelu, Fahla, Jonkweni, and others residing in Peddie district, p. 166. 
Came out of Kafirland in 1835, when Sir B. Durban was Governor, 166. Previous history and, 
adventures, 167. Received in Hintza’s country and treatment there, 167. Were known as 
‘*Fetcani,” and Hintza’s people named them ‘‘ Fingo ; ” were.servants of Hintza, and obeyed his 
laws, 167. Ukulobola was practised; wken they had no cattle, beads and tobacco were 
bartered, 167. Had same customs as to circumcision, intonjani and ukulobola then as now, 
167. What ukulobola is—not a sale, but to marry, 167. Marriage of captives made in war, 
168. Women do not regard marriage complete without cattle passing, 168. Forced marriages, 
168. Instances of dispute about lobola and cases decided, 168. Usual dowry 10 h of 
cattle, 169. People would object to official witnesses at marringes, 169. Law of inheritance 
among Fingoes—eldest son of great wife heir to great house, and representative of decased 
father of the kraal; eldest sons of other women succeed to property of their houses, 169. 
Women’s rights to property, 169. Opinions as to ukulobola, 170. Progress of Fingoes since 
coming into colony, 170. Closing canteens, 170. System of land tenure—locations given to 
heads of clans and then occupied by people as heads arrange, 170. Objections to individual 
titles, 170. Municipal regulations, 171. Complaints regarding encroachments on locations, 
house duty, guns, and other matters, 171. 


Ross, REv. Bryce, Missionary of Free Church of Scotland, at Perie, King William’s Town 
division, p. 215. Born and brought up in Kaffraria, but received education in Scotland: for 
thirty years » missionary and well acquainted with native laws and customs and native habits 
of thought and character, 215. Natives, both heathen and Christian, very tenacious of their 
customs. In the colony, colonial law might be to some extent introduced, with exception of 
law of inheritance; but in territories evand border recommends that native laws and 
customs form basis of legislation, leaving out such as are bad, 215. Why natives disapprove 
of Roman Dutch law of inheritance, 215. Fingoes an agricultural people; Kafirs are pastoral, 
216. Fingoes greatly influenced by people among whom they are placed, 216. Native system 
patrincchal tribal and family relations, 216. Written regulations and laws of simple charac- 
ter required, and careful selcction of officials, whether white or black, 216. at natives 
consider to be witchcraft, 216. Instances of belief in witch-doctor, 216, 217. Torture 
practised, 217. Oaths and false evidence, 217. Legislation with regard to polygamy and 
registration of marriages; after certain date, would not recognise any cases arising out of un- 
registered or polygamous marriages, 217, 218. Absence of energy in administration of laws 
and regulations a great defect in South Africa, 218. The Kaffrurian Ordinance No. 10 of 1864 
disapproval of its recognition of polygamy, 218. Immorality in connection with intonjane: 
218. Practices connected with circumcision; impropricties shoujd be put a stop to, 218, 
What are the essentials of a native marriage, 218. Evils attending ukulobola, and 
how to deal with them, 219, 222. Canteens in locations an evil; and beer-gatherings 
to be discouraged by punishing promptly and severely offences arising out of them; 
219. Agents and native ussessors in courts, 219. Chiefs trying cases with right of 
appeal to magistrate, 220. Nutives improving in certain things, but in others going 
back, 220. Increase of drunkenness, 220. Loose way of dealing with them; would not 
arouse them unnecessarily, but have a just code and powerful administration, 220. Diversity 
und contradiction of law peculiarly embarrassing to a native, 220. Power of a chicf in his 
tribe; instance of Gaika’s conduct causing a division of the tribe, 221. Class Legislation, 221. 
Law of inheritance, 221. Penalties required for offences of adultery and seduction, 221. 
Evils of official men not recognising native marriages, 221. Spoor law, in locations; instances 
of its working, 221. In Kafir law nearly every crime punished with a fine, 222. Mosaic code 
nearest to the law of nature, 222. If the Transkeian Dependencies are retained, have a written 
body of laws framed based on native law, 222. Abuses of ukulobola, 222. Native law 
recognises ten as the number of cattle for daughter of an ordinary man, and one hundred 
for daughter of chief, but in practice no restriction, 223. State of morality among the people 
and causes of it, 223. Tradition among the Gaikas as to their original occupation of this 
country, 223. Bushmen the original inhabitants, 223. Survivors of the Gonaqua Hottentot 
tribe, 223. Fecling among a section that the natives are neglected, and remedics suggested, 
223. Village government, 224. System of individual title saved many people from being 
swept away during late war, 224. Sir G. Grey introduced idea of individual title, 224. 
Natives learning more to appreciate its value, 224. Lecations such as the one of Port 
Elizabeth uffecting tue country injuriously, 224. 


Srupson, J. 8., Special Magistrate, Keiskamma Hoek, p. 233. Has been Special Magistrate for 
last three years; received no special instructions upon ussuming office, nor since: dealt with 
both civil and criminal cases amongst natives; always told them he sat there as arbitrator, and 
if they wished to appcal could do so to magistrate at King William’s Town, 233. Collection of 
house duty and hut-tax, 233. Five locations surveyed, and eight unsurveyed; thinks it 
advisable to secure those locations to occupants by grant, 234. Individual title holders; some 
not taken up, and some confiscated, 234. Three canteens in district; no control over sale to 
native; would be wise to restrict the sale; natives becoming more addicted to drink, 23+. 
Magistrates should have power to settle cases, or natives will take them to their headmen, 234. 
Practice of ukvlobola and registration of marriages, 234. Does not think it would be wise at 
present to interfore with their mairisge system, 2385. Might say in ten ycars hence Govern- 
ment will not recognise more than one marriage, 235. Would uot punish man for having two 
wives, but deny him certain rights in court; would not disinherit the children, but make 
division of property that they might have something to live on, 235. Thinks it advisable in 
passing new laws for colony to stipulate they should not be applied to Basutoland without 
consideration by Parliament. 
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SCHERMBRUCKER, LIEvUT.-CoLOoNEL F., p. 247. Since annexation of British Kaffraria resided in 
King William’s Town and has considerable kuowledge of natives, 247. Was member of Parlia- 
nent in 1868, when Draft Bill for administration of estates of natives was introduced, and 
thrown out, 247. Reasons for objecting to it, 247. Does not see how recognition of polygamy can 
possibly be helped, if we act with justice, 247. In regard to native marriages, would import 
the principle of the Natal law, securing » guarantee of the girl’s consent and limitation of 
ukulobola, 247. Does not consider ukulobola in itself as immoral, 248. Polygainy in itself 
bad, but natives will not see it in that light, 218. Laws affecting natives most requiring legisla- 
tion—branding act, pass law, liquor laws, 248. Woull not absolutely restrict sale of liquor, 
but impose heavy penalties on persons giving liquor to natives already under influence of 
drink, and in locations would not allow sale at all, 248. Twenty years of brandy-drinking 
positively degraded Gaika tribe, 248. Power of chiefs destroyed in the colony, 243. Native 
assessors acting in administering justice, 248. Cautious about allowing natives to congregate 
to express their wishes, after sceing the effects of Piles in Basutoland, 248. Representative 
system and Responsible Government, 243. Permanency in administration of native atuirs 
desirable, 249. Should look upon our Dependencies as England regards her colonies; woul 
appoint » Commissioner to be a permanent officer as long as he condnzts matters well, 2-49. 
Distinct code of law should be framed tor the Dependencies, 249. Native law should form the 
basis, 249. Would not have circuit courts; let them have their own court with ussessors, and 
right of appeal to higher courts, 249. Hostile feeling of nutives; chiefs influence people to 
inuch greater extent than is generally believed, 249. Natives cannot understand changes, and 
are dissatisfied until matters are thoroughly explained, 249. Would not recommend com- 
pulsory registration of marriages in all the Dependencies; in some it might be acceptable, in 
others not ; would call meeting of people and propose it to them, 250. System to enable 
natives to bring forward propositions or grievances, by an assembly of representatives, or men 
representing each tribe, 250. In framing code for natives in the colony, would base it on 
colonial law, and wherever possible blend their customs with ours, 250. Trial of cases of 
murder, 250. In favour of individual tenure among natives ; in the Dependencies would give 
title to head of clan for himself and tribe, 250. Create land court to deal with cases where 
occupants wish to have land converted into quitrent tenures, 251. Allowing Europeans in 
limited number and well selected, to become purchasers, 251. Would not give representation in 
Parliament to the Dependencies, 251. Agents practising, 251. Scparation of political and 
judicial powers exercised by officers, 251. Removal of chiefs on good cause shown, 252. 

ould guarantee security of inud tenure to natives in Dependencies by issuing inalienable titles 
to be held by trustees, 252. Principle of native land tenure, in Basutoland and elsewhcre, if 
clearly ascertained, should be retained, 252. 


SHEPSTONE, SiR THEOPHILUS, K.C.M.G., Natal, evidence of, p. 1. Entered public service in 1835, 
attached to Colonel Smith’s staff, and served with Sir B. Durban in war of 1835; Diplomatic 
agent to Ndhlambe tribe, at I‘ort Peddie in 1839; negotiated treaties with several native chiefs ; 
a Satoh to Natal in 1846, and subsequently became Secretary for Native Affairs there; also, 
held position of Administrator of Transvaal, page 1. Territorial distribution of tribes around 
Fort Peddie in 1839, 1. Condition of the Fingoes when brought into theCape Colony, 2. Their 
relation to natives of Natal, 2. Sir B. Durban’s policy, 2. New features introduced by every 
Governor, and no system of policy persevered in long enough to judge of its suitability, 2. 
Ndhlambe's people governed by chiefs and their relations with colony regulated by treaty, 2. 
Circumstances under which treaties were entered upon with Kreli and Faku, 3. Clauses 
securing protection of natives at mission villages looked upon as Christian Missionary Charter, 
in South Africa, 3. Extent of country occupied by Faku, 3. Claimants to portions of it, 3. 
Pondomise, Bacas, and Xesibes, 3. Pondos most powerful tribe next to Zulus,as regards numbers, 
between this and Delagoa Bay, 3. No Man’sland givenup,+. Desirableif sovereignty of Queen 
could be established and accepted by natives,4. Had more or less todo with tribes from here to Lim- 

opo, and even beyond, 4. Generally speaking, form of government is same among them, 4. Chief 
1g apparently supreme, but practically power cannot be exercised without consent of people, 4. 
That consent given at assemblies of chief men of tribe, 4. Headmen, rulers of special districts, 
4. Zulus and Matabele hold assemblies at special times,5. Modus operandi at these meetings, 
when new laws are discussed or announced, 5. Laws and customs preserved by oral tradition, 
5. Same laws obtain generally among the tribes; customs differ or are modified, 5. Distinction 
in native law between offences or wrong committed against individuals on one side and chicfs 
on the other, 5. Murder, robbery, and cattle thefts, are crimes against chicf, 5. In many 
tribes principle of mutual responsibility applied in the village or community, 5. Acts classed 
in our laws as crimes would be considered crimes by natives ; besides these, charges sometimes 
made against individuals of witchcraft, or of being wimtakati (evil-doers), 6. Description of 
crimes and offences and procedure in trial of accused persons under native law, 6, 7. unish- 
ment in most cases takes shape of fine, 7. No such thing as vagrancy ; all belong to families 
and have right to hospitality, 7. In native dependencies, alteration of law may be necessary 
to secure peace, good order, and uniform administration of justice, 7. Would introduce new 
laws only by degrees as they may be found necessary, and necessity commends them to minds 
of people, 7. Native law which ought to be abolished is that connected with charge of witch- 
craft, 8. It supposes the exercise of some power for evil by one person over another, 8, 12. Put 
it down by fining or imprisoning any one who makes the charge, 8. Infanticide, 8. Not in 
favour of Pass-laws; misleading rather than helpful, 8, 14. Substitute for it the principle of 
collective responsibility, 8. How it is carried out, 8. Law insisting upon natives branding their 
cattle in locations, perhays good within colony, but would not recommend it in the Depen- 
dencies, 9. No law relatin;; .o master and servant: among natives; the inferior is under general 
obligation to help the superior, 9. Thinks little difficulty in forming a criminal code adopting 
our definition of laws, 9. Would retain punishment by fine, 9. Desirable to recognize right 
of chief to take part in tribunal as an asscssor, and he might be left to adjudicate with his 
headmen on minor cases, provided people were allowed appeal to magistrate, 9. Principle of 
trial by jury always existed among Kafir tribes, but manner of its application not so technical 
as ours; would not recommend sudden change of form which might irritate, when substance 
is available for all purposes, 9. Inclined to adopt such laws of natives as may be found unob- 
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jectionable, and improve, upon them by degrees with their assistance and consent, which could 
and always should be secured beforehand by judicious action of magistrate, 10. In Natal, chiefs 
were allowed to try minor cases, with appeal to magistrate, and from magistrate to Secretary 
for Native Affairs, 10. Decisions of courts carried out by native messengers, acting as Sheriff's 
Officers, who receive percentage out of fines, or fee for each journey, 10. This called ‘‘ukubusa ”’ 
system, 11. Restitution made to owner of stolen property as far as it could be, 11. Present 
law in Natal for government of natives, Act No. 26 of 1875, aims at providing for better ad- 
ministration of justice, and assimilation of native laws to laws of colony, 11, 19. Dangerin going 
too fast, 11 Main object of keeping natives under their own laws is to ensure control of them, 
11. Cannot control savages by civilized law, 11. Powers of chief both judicial and executive, 
11. When a young man, the chief is supposed to be under care of seniors of the 


tribe, 12. Cominon exhortation on assuming chieftainship, that ‘‘ He must give 
up companions of his youth and go to those of his father.” 12. Improvement 
in social condition of natives, 12. Thousands of ploughs and European utensils 


used, 12. They are not slow to take advice by which they are mutually benefited, 12, 
Collective responsibility applied in cases of conspiracy, Aieeachance, or rebellion, 12. 
Langalabelcli’s case, 13. Forfeit of land in occupation, 13. Cattle thefts not common 
in Natal, 13. Appeals from chiefs to magistrates, and their effect, 14. Horror of native 
tribes when they heard of murder of Mr. Hope, the magistrate, by the Pondomise chief 
Umbhlonhlo, 14. Serious crimes tried in Natal by Supreme Court Judges, with ‘jury 
of white people, and minor cases by magistrate, under supervision of Attorney-General, 
thus securing uniformity, 14. In civil cases between native and native, reference made 
to supreme chicf, represented by Secretary for Native Affairs, 14. Changes in general 
administration and policy of country bewilder natives; difliculty of ruling them by 
arty government, especially when questions affecting them become party questions, 14. 
Vhat is required is an officer recognised as their head, whose position is permanent, their 
confidence in whom would grow, and to whom they could look for guidance as well as control, 
15. Chicfs should be used as a means of government, 15. Master and servants law in Natal, 
15. Law prohibiting natives from carrying weapons, 15. Fewer guns among Natal natives 
than any other tribes, 15. Registration of guns and annual tax, 15. Should native criminal 
code be decided on, would recommend adoption of principle that accused person may be 
examined on his statements, 16. Oath or declaration required from native witnesses, 16. 
Rite of circumcision not practised by natives in Natal, except in the southern part, 16. Chaka 
put down the custom during his reign over the Zulus, 17, 20. Custom of ‘‘intonjane” observed 
when young girls attain age of puberty, 17. Adjuncts of ceremony are what require restraint, 
17. Should be inclined to attack the evils rather than the rite itself, 10,17. Adultery, seduction, . 
and abortion, 17. Nutives have no individual real rights; nearest approach to it is the right to 
occupy land, 18. So long as a man does no dumage, he can walk or drink where he pleases, 
18. Insolvency is a device of civilization they have not yet got, 18. A debt always remains 
and descends to the heir of a debtor, 18. In Natal, principle of master and scrvants’ law is 
applied in cases of contract between native and native, 18. For disobedience on part of a 
servant to a master, fine or imprisonment would be most suitable, 18. In cases of theft, magis- 
trates should have the right to flog; natives attach a feeling of disgrace to it, 18. Apprentice- 
ship of natives would be a good thing if properly guarded, 18. Woman’s rights under native 
law, 18. Would recognise her right to property acquired by her own industry, 18. The age 
of maturity among natives, 19. Chief’s relations with the people, 19. Admission: of agents 
into native courts unadvisable, 19. Debts on a contract are known to native law, and dealt 
with in native courts, 19. Success of all native administration depends upon selection of 
qualified magistrates, 20. Most of difficulties between Government and natives chused by 
lack of knowledge on part of natives of objects and intentions of Government, 20. In Natal, 
prerogatives of chicfs transferred to Government, and none allowed to hold dance of first-fruits 
without recciving permission of supreme chief, 20. Policy aims at ultimately stamping out 
polygamy and ukulobola, 20. Native law of inheritance very perfect, 20. Does not concur in 
statement to be found in Maclean’s book, that in giving testimony before courts, very few 
natives are to be believed, 21. It is provided by law in Natal, that individuals attaining 
reasonable degree of civilization, when fit for the privilege, may be released from operation of 
native law, 21. Those who have availed themselves of it are mostly Christian converts, or 
have been brought up on mission stations, 21. Comparison between the old and new system 
of native administration in Natal, 21. Natives require, besides their local magistrate, an 
authority to whom they can always look as their permanent head, 22. Long time before they 
understund working of responsible government, 22. Tor that reason it is a disadvantage that 
officer representing Government to them is liable to go out of office with every change of party, 
22. Special tribunal should be created for deciding disputes between chiefs or questions of 
succession, 22. In Natal, chiefs are looked upon and consider themselves as officers of Govern- 
ment in the management of the people under them, 25. Reasons for exceptional system in 
dealing with customs of natives, as compared with those of Malays and Mormons, 23. Would 
allow natives to appear in our courts in their own ways, 24. Where such procedure secures 
administration of justice, world not meddle with it; where the mode fuils to secure that, 
suitable changes might by degrees be introduced, ‘4. Desirable that native law should be 
levelled up to our own by degrees ; but apprehend danger from codification of native law being 
too rigid, Z4. Natives in Natal feel their intcrest identical in all material respects with those 
of the white people; creation of such feeling should be the object of rule of native tribes by a 
civilized government, 24. Would have native officers in native courts, 25. The principle 
known as lacsio enormis is recognised by these courts, 25. Opinion as to reviving 
collective responsibility and spoor law in territories where they have been abroga 
by disuse, 25. Scparation of judicial and executive functions in administration of native 
affairs, 26. Polygamy practised ane all the tribes, 26. Principle of ‘‘ ukulobola,” 26, 28, 40, 
42. Custom much cherished among the natives themselves, especially by the women, 26. The 
word ‘‘ukulobola” represents passing of cattle from one family to another, 26. Natal law 
fixes the number shall not exceed ten, and lays down that no marriage is valid unless the girl 
ta ceremony, before official witness, publicly declares her assent, 26. Position of woman a io 
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marriage; she has status of a wife and enjoys privileges ag, such, 27. Objects to use of the 
term ‘‘slavery’’ as applied to their condition, 27. Native word tenga (barter or sale) never 
used to describe a marriage, 27. Is opposed to the cattle received by the father being recog- 
nised by law as a trust for the benefit of the children of the marriage ; would be too grcat an 
novation, 27. Provisions of the Natal law checks tendency to native marriages being 
transactions of barter, 28. Regarding polygamy, in most tribes majority of common people 
have only one wife, 29. Things connected with the custom cannot be publicly discussed, 29. 
Prejudices of the women have great bearing upon it, 29. Deny themselves during period of 
pregnancy and lactation, 29. Matter of pride to native wives that they belong to a large 
establishment, 29. Morality of natives in their kraals as compared with those at mission 
stations, 30. Practices in Zululand and amomg some frontier tribes, 30. Direct legislation 
against polygamy might produce greater evils; only hope of success lies in changing ideas of 
the people, 30. To put stop to it, would suggest regulations requiring restriction of amount 
of dowry, and publicly expressed consent of girl to marriage, 30. Recognising first wife 
and her only might be donc in time, 31. Universal feeling of natives wonld be against 
law forbidding man marrying a second wife, 31. Registration of marriages, first step towards 
getting control of practice, 31. Pondo immorality, 31. Influence of missions very 
imarked, 31. Recommends Natal marriage regulations modificd to suit conditions of 
people to whom they are to apply, 32, 33. Question of claim to lobola cattle in case 
of woman dying without issue, 33. In legislation on the subject, lobola cattle should 
be held to give daughter legal right of asylum and maintenance in case she necded them, 34. 
Innovations upon Kafir laws an customs should be proceeded with cautiously, 34. Old 
law among frontier tribes with regard to divorce, 34. In Natal no divorce valid unless decreed 
by competent authority, other than the father of the woman, 34. In Natal, father cannot 
receive dowry for second marriage of a daughter, 34. Some payment or passing of property 
essential to validity of native marriages; tribes boyond Zululand pay in corn, and in Transvaal 
the Amagwamba or “‘ knob-noses,”’ give hoes as dowry, 35. Woman married without some 
dowry looks upon herself as disrated, 35. The custom of ukucela (receiving cattle from the 
mother's relations), 36. Custom of ukutwala (running off with a girl), 36. Custom of ukubeka 
(giving a present to mother-in-law of a woman), 36. Custom of n/uiqgena (raising up seed to a 
deceased brothcr’s family), practically the same as the old Jewish law of the Levirate, and 
regulations in force in Natal, 36. Average number of wives of heads of kraals and chiefs in 
Natal, from four to six: soine have twenty, and twenty-five, 37. Of all native institutions, 
polygamy is the one they cling to with greatest tenacity, 37. Position of wife in the domestic 
circle; have their rights and are recognised ; great wife is mistress of the establishment, 37. 
Cattle usually acconipanying a girl to the husband’s family, as wbulunga, 38. In Natal, law of 
divorce, adultery on art of the husband omitted, 38. General reasons for and against legis- 
lating on polygamy, but recommends recognition and toleration of the system, with a view to 
controlling and checking its evils, 89. Does not think missiona:y influence has had much 
effect in lessening the practice, 40. Labour performed by women; the plough emancipating 
them from most laborious portion, 40. Status of a wife, 40. Guardians of a girl, 41. Man 
married according to Christian form should be bound by contract he makes, and barred from 
marrying again by native custom, while his wife lives, and he is not legally divorced from her, 
41. No incongruity in punishing man for bigamy under these circumstances, 41. Causes 
for recognition of dowry under the Natal code. Indispensable that dowry be paid for a widow, 
41. Integrity of official witnesses, 41. In case of women captured in war, captor may assume 
of father or husband, as he pleases, 41. System of registration of marriage in the Dependencies, 
42. Discretion and judgement would have to be used in introducing it, 43. Favourable to 
giving women legal right to protection and maintenance by her father’s family in consideration 
of cattle received at her marriage, 43, Substitution of money payment for cattle, 43. Theory 
of natives that lobola cattle fill the cyes of those whom the danghter has left behind, as she filled 
them with her presence, 43. Preference of parents for old and rich men, 44. Heir of 
a deceased person becomes head of the family and controls the establishment, 4. Does not. 
think polygamy tends to make Kafirs bad husbands or citizens, 44. Polygamy a necessity of 
their social condition, 44. Relations of a wife to husband during pregnancy and lactation, 44. 

Opinion as to provisions of Kaffrarian Ordinance of 1864, 45. System of registration of 
all inarriages, 45. General rule of Christian denominations in regard to polygamous imnarriages, 

45. Disasproves of forcing natives to give up all their wives, 46. Hereditable property, 

according to native custom, chicfly cattle, #6. Women capable of inheriting property only in 

rare cases, 46. Different sections of a chief’s household; the great wife, right-hand wife and 

left-hand wife, 46. Eldest son required to help his junior brothers to get one wife, 46, 50, 

Primogeniture recognised law with the Kafirs. except in the case of chiefs, 47. Naming of tha 

great wife, 47. Rules of inheritance in Natal, 47, 50. Propeity accruing from marriage of 
daughters devolve to eldest son of a house, 47, 50. Disputes as to questions of succession 

arise out of matters of fact, such as distribution of cattle, repayment of advances, &c., 48. 

Head of family ‘uring lifetime may make apportionment of property, 48. When daughter 
marries, dowry goes to house out of which she is married, 48. Recognition of heirs to a chief, 

48. Native custom docs not recognise testamentary disposition of property, 48. If introduced 
among natives would cause great disturbance, 48. In Natal code, special provision for 
testamentary disposition, but thinks it is limited to immovable property, 48. Would not allow 
a man at the last moment to subvert arrangements made in accordance with customs of the 
poople, 49. No objection if family arrangements could be officially registered ; such a practise 
would soon be recognised by tho natives as a boon, 49. Land is vested in the chief, who 
a tract of country with right of residing on and cultivating it, 49. Among all the 
tribes, not Sesuto, it is the case that females cannot inherit, 50. Frontier Kafirs, as compared 
with Zulus, in respect of moral and intellectual character, 51. Laws applied in the different 
native Dependencies, 52. Native and colonial laws differ little in their recognition of what are 
crimos and offences; it isin their treatment of them that divergence becomos apparent, 52. 
Practically, the new offence created by the colonial regulations is that of compelling a person 
to undergo circumcision and also witchcraft, 52. Magistrates should be guided by a book 
in which tho laws of the country are authoritatively laid down, 53. Polygamy and bigamy, 
53. Cases of cattle theft should be treated as a crime as well as civil injury, and a 
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added to restitution, 53. Translation of any code of law for the natives must be both free and 
carefully done, 54. The benefit of requiring the validity of a marriage to depend upon the 
public utterance of the woman’s consent, 54. Offerings to chiefs, 54. Cetewayo’s views of 
native custom, 54. Rules governing land-tenure among the natives, 55, 56. Natal trust, 
securing lands for the benefit of natives, 56,71. Mugisterial supervision over locations, 57. 
Desire for individual tenure has grown up among natives who by accident have separated 
from their chief and: tribe, 57. Conspicuously among the Amaswazi, settled at Eden- 
dale, near Maritzburg, 57. Natives purchased land in combination, 457. _ Title 
vested in trustees, 57, 74. How system could be extended among the Kafirs, 58, 66. No use 
trying to graft institutions on native population not fitted to receive them, 59. No difference 
of tenure among the tribes, 59. In Natal, magistrates are special courts to determine and 
decide all rights to tribal land, 59. Would not recommend granting individual title if natives 
had no desire for them, 60, 61. No great chiefs in Natal; most considerable would not be able 
to raise more than 5,000 men, 60. Juntje’s people of Zulu origin, 60. Very few of Moshesh’s 
people there, 61. The Basuto’s objection to annexation to Natal in 1868 was restriction placed 
by law on possession of fire-arms by natives, 61. Tribes in Natal from whom the Fingoes have 
come, 61. No service expected by chief from his ple in virtue of their holding land from 
him, 61. In some tribes service consists of contribution towards paying for the great wife and 
cultivating his gardens, and building kraals or huts; in Zululand young regiments do this 
work, 61. Remedy in case of dispute as to rights of water, 61. Course to be gd Yet to 
encourage natives to accept individual tenure, 62. Doubt ability of government to destroy, 
except nominally, the power of any chief, and to supply his place by an officer, 62. If tract of 
country could be appropriated to natives who have learnt value of land, it might attract many 
of them from their tribal conditicn, and prepare them for further advancement, 62. Evils of 
Europeans becoming owners of plots allotted to natives, 62. System of leasing might guard 
against this, 62. Indinn system of surveying plots of land, the marking off poineiding with 
actual occupation of *he grantee, 63. Hut-tax good foundation for revenue; in Natal produces 
£60,000 a year; it is besides a tax on polygamists, 63, 65. Forfeiture of land for rebellion 
according to native law, 63. Native locations in Natal about forty, varying from 8,000 to 
265,000 acres. Land provision for natives by the Natal Government probably 2,000,000 acres, 63, 
10. Policy of government there, us far as it could go, to encourage natives to have land upon 
individual title, 61. Systm of general government among natives, 64. Bascd upon principles 
very like those of imunicipal governm nt, 6f. Sanitary arrangements in a primitive way, 64. 
Sources of revenue of a Zulu king, 65. Statistics of native marriages registered in Natal, 65, 
69. Imagine nitives would avept rules laid down by Government which cmbraced principles 
they themselves recognised in management of their affairs, 63. Changes should be carefully 
explained before betag decided upon, nad objections, if any, considered and answered, 66. 
Principle of delegating (0 the lccal heads of a village the settlement of local matters already 
exists in tribal arrangenints, 66. Election contrary tu theirideas; voting is an innovation, 66. 
Divisional Council powers might be introduced among Fingoes, for instance, if guided by 
magistrates, 66. Syste of rewards and agricultural shows, 67. Payment of taxcs in kind as 
in Fiji, inadvisable, 67. Sule of spirits prohibited by law in Natal, but law is evaded to great 
extent, 67. Habit of drinking increascd much, notwithstanding the restriction, 67. _Charac- 
ter of people at the mission stations, 68. In native locations, headmen left to administer 
municipal government according to their customs, and this works well, 68. Number of huts 
in each kraal, five or six among common people, 68. Witchcraft among independent tribes a 
political engine in the hands of the chief, 68. Papers appended to Evidence:—1. Statement of 
native marriages registered under Natal law of 1869, p. 69. 2. Land provision for natives 
in Natal, 70. 3. Letters patent appointing trust for native lands in Natal, 71. 4. Form 
of deed granting lands to tribe in trust, 72. 5. Grants of reserves for native occupation around 
mission stations, 73. 6. Conditions of transfer of certain lands purchased by natives of 
Edendale mission-station, 75. Memorandum on above by Sir T. Shepstone, 78. 


SIcENU, Rev. WILLIAM, Fingo Wesleyan Missionary, living at Rode, in Pondoland, p. 396. Form 


of procedure at trials according to Kafir law, 396, 397. Crime in Umgikcela’s country, 39". 
Witchcraft still practised, but diminishing, 397, 398. Well acquainted with natives in Tembu- 
land ; opinion as to how they should be governed, 397. Select best part of colonial laws, and 
embody them with native laws, 397, Would allow a chief to try a case ffrst, with right of 
appeal to magistrate, 397. Punishment by fines, 397. Natives prefer to conduct their cases 
without agents, 398. Brandy should not be sold to natives, 398. Written laws would be a 
good thing; many natives able to read; should be translated into Kafir; thinks independent 
chicfs might be induced to adopt them, 398. Laws suited to Tembus would be equally suited 
to Tembus and other tribes, 398, Amongst these tribes also, chiefs should be allowed to settle 
disputes among their people, with privilege of going to magistrate, 398. Some chiefs are unfit, 
398. Would not let them hear cases of murder, hut-burning, or destruction of property, 399. 
Chicfs should get salary, and no part of fine, 399. In cases of imprisonment, magistrate 
should re-hear the case, 399. Mugistrates should know the language, 398, 399. Gangelizwe, 
Darala, and Matanzima capable of dealing with cascs, 398, 399. Polygamy prevails as much 
ax ever ; desirability of its discontinuance; rules of the church in the mattcr, 399, 400. Ukulobola 
objectionable; instance of forced marriages; officials of the church not allowed to practice it, 
400. Both customs should be recognized in the Dependencies; and cases in connection with 
them go to the magistrate, 400. Registration of marriages and fees, 400, 401. Would not 
allow registration of a second wife, 400. Would not be wise to apply the rule to chicfs just 
now, but might do sc with others, 400. Fingocs take money instead of cattle as ukulobola, 401. 
Marriage customs of Pondos resemble those of other Kuafirs, 401. Pondos and Bacas do not 
circumcise, because the chicfs are not circumcised, 401. Fingoes and Kafirs in Pondoland pro- 
hibited from exercising the rite, 01. Status of manhood when a man marries, at nineteen or 
twenty, 401. In Po:doland the chief wife is usually the one first married, excopt in case of 
chiefs, 402. Assignments of property or settlements for benefit of second houses, 402. Regis- 
tration would not prevent their having second, third, or fourth wives, $02. Land tenure in 
Pondoland; instance of grant of a farm by the chief Umquikela, 402. 
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SranrorD, A. H. B., Resident Magistrate, Umtate, p. 444, Administrating Kafir law as far as it 
is not repugnant to humanity and justice, as a court of first imstance, and also as 
court of appeal from decisions of chief and headmen, 444. No limit to jurisdiction 
in civil cases; would recommend there should be some, in civil cases between Europeans, 
and that they should be heard at periodical court by chief magistrate, assisted by two district 
magistrates, 445. In important cases, is assisted by native councillors as advisers, 445. Ordinary 
form of procedure, 445. Paid messengers of courts, 445. According to Kafir law accused person 
is competent to give evidence in his own favour, 445. In framing code of laws would base it on 
Kafir law, 445, 447. Judicial power of the chiefs, as granted by the conditions, should be 
retained by them; breach of condition would cause ill-feeling and discontent, 445, 448, 451. 
In cases between European suitors colonial law used, 445. No case of European and native 
combining to commit crime, 446. Punishments, 446. Murder cases, 446. Prohibition of 
sale of brandy, 446. Law agents, 446. Spoor law cases, 446. Nquiliso responsible for spoors 
traced into Pondoland, 447. Restitution for stolen stock, 447.: Power of chiefs sensibly 
decreasing, 447. In Kafir law theft a civil case; sometimes a notorious thief declared an 
outlaw, 447. Cases dealt with by the chiefs, 448. Proceedings in appeals, 448, 450. In 
native law, when an appeal is made from minor chief to supreme chief, 1t becomes an entirely 
new case, 448, 450. Swearing witnesses, 449. Trial of Europeans charged with murder, 449. 
Circuit courts and jurors, 449, 450. Extension of townships, 449. Spoor law not applied to 
Europeans, 450, 451, Wine und spirit law, 451. No pass law in the district, 451. If stock is 
taken from one part to another then a pass is required, 452. Natives going into the colony 
require @ pass, 452. ; 


TABERER, Rev. CHARLES, missionary of the Society for the Propagation of the Gospel, stationed 
at St. Matthew’s, Kieskama Hoek, p. 224. Number of natives in district, mission established 
in 1854, or 1855; church erected at cost of £1650; industrial department started in 1876, 
carpentry and other industries including farming taught, and tin-ware establishment carried 
on, 225. Education for native boys aad girls, and rates paid for them, apprentices and scholars 
come from Kraals in all directions, 225, 227. In the same district, there are lands in occupation 
of Europeans, 225. Recommends creation of native villages; but against allowing natives to 
alienate to Europeans at present, 226. Advisable to restrict the sale of brandy. 227. Views on 
individuul land tenure, 227, 228, 229, 230. Natives improving in material prosperity, 228. Cases 
in which natives have held individual title for a series of years, 228. Title-deeds preserved 
amongst them, 228. Consent of Government to sales of land by natives ought first to be 
obtained in every case; consider them in this generation not sufficiently educated and civilized 
to be allowed free liberty, 229. Condition of personal occupation desirable. but does not think 
it could be insisted upon, 229. Government supervision of industrial schools, 227, 230. Thinks 
ukulobola tends to promote immorality ; giving of cattle not so much an evil as results arising 
from it, 231. Proposes to leave it alone; that the law should neither recognize, establish it, or 
know of its existence, 232. Practical and social evils of polygamy, 232. Law prohibiting 
it under penalties would be a wise law, 233. Not prepared to say whether courts should be 
shut to all pol; gamists, and questions arising from contract relating to ukulobola, 233. 


Toro, MeTu, TsHuKA, NGQaBa, and ZONKE (members of the Gaika tribe), p. 82. A chief consults 
his councillors, and is guided by what they say, 82. The leading councillor or prime minister 
is the chief’s mouthpiece; if the chief executes wrong he would be interfered with, by having 
his chief councillor ‘‘ eaten up,” 82. When a young chief has passed through circumcision his 
councillors are selected, and he is told these are the men to whose words he will have to listen, 
83. If chief leaves old councillors, and does wrong, people would not refrain from assegaing 
him, as in the case of Gaika, during the regency of Ndhlambe, 82. The chief councillor’s 
kraal never far from that of the chief, and is a refuge to anyone escaping from punishment or 
seeking a full enquiry into his case, 83, 85. This is a limit to the chief’s power, so that he 
should not be absolute, 83. Procedure in trial of cases before the councillors and chief, 84. 
Every man has a right of appeal to the chief at the great place, 84. Jurisdiction of petty 
chiefs or headmen, 85. How the umeila or sheriff’s officer is chosen, 85. In cases of ice, a 
man does not die for another, but his cattle are confiscated, 85. If man catches a thief in his 
kraal at night, he can throw an assegai at him, 86. Criminal cases cannot be compromised, 86. 
In cases of theft, compensation to be paid to owner of pro , 86. Cases arising out of faction 
fights, 86. Adultery, abortion, child murder, rape, how dealt with, 86. The custom of inton- 
jJanc, 86, 87, 93. Unnatural offences, 87. Grass burning, damage to kraal property, trespass, 
wife-beating, 87. _Witch-doctors and sorcerers, and instances of bewitching by se in @ picce 
of blanket, 87, 88, 89. Origin of war between Gaika and Ndhlambe, 90. Witch-doctors attached 
to the great place, 90. Belief in native medicines, 90. The rite of ukutwasa (becoming a witch- 
doctor) 90. The working of the spoor law, 90. Punishment for homicide, 90. cestuous 
intercourse, 91. Contempt of a chief, 91. Instance of people leaving a chief, 91. Custom of 
watching the chief’s grass,91. The Wizard’s Rock in the Nahoon river. a place of execution in 
the olden time, 91. Persons leaving one chief for another liable to have their cattle con- 
fiscated, 91. Chiefs regulate punishment according to custom, 92. Mode of trial by jury or 
native assessors would be following native custom, 92. People ‘‘ busa”’ (visit or wait upon the 
chief) 92. Mode of receiving gifts from the chief, 92. Accused heard in his own case; no 
perverters (agents or advocates) 92. Custom of dowry and ikazi, creating an alliance between 
families and forming the knot of relationship and marriage, 93. How lobola cattle are dis- 
tributed, 93. Obligations imposed by the custom, 93, 94. Woman’s choice not consulted; 
whenordered to marry she must obey, 94. Instances of amount of lobola paid for girls, 95, 96. 
A common thing for married women to tell their husbands to marry other wives and ‘‘ provide 
the house with a rafter,” 97, 98. The rule for a husband to get his cattle back, if wife refuses 
to live with him, 99. Cases of Christians receiving lobola for their daughters, 101. Advan- 
tages of paying lobola, 101, 102. Marriage among Christian natives, 102. Girls are not 
married to rich men only, 102. Fixing the number of cattle to be given for a girl would not 
be acceptable, 103. Gifts to children on their marriage ; cattle given to girls called ubulangu, 
103. Native custom regulating divorce and grounds for divorce, 103, 114, 115. Degrees of 
consanguinity, 116. Marrying deceased wife’s sister, 116. Respective positions of several 
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- households where there are many wives, and how the inheritance would go, 116. Apportion 
ment of cattle among them, 116, 118. Universal heir has power to dispose in marriage the 
girls of the great house, 117. Control over the subordinate wives, 117, 120. Satisfied with 
native law of inheritance and do not want it amended, 117. Relative immorality on mission 
stations and in heathen kraals, 118, 119, 120. Old and new system of land tenure, 121. 
Prefer the old system, 121. Individual] land tenure unacceptable, 122. The pass law and 
other causes of discontent, 122. 


TURPIN, Rev. W. H., Church Missionary, St. Philip’s Mission, Graham’s Town, p. 163. Lived at St. 
Mark’s Station, and is now in the native location, Grahana's Town, 163. Natives partly practise 
their customs there still, 164. Regards ukulobola as perfect sale of the girl; does not believe 
that any obligation as to maintenance enters into the arrangement, 164. Husband looks upon 
woman he has paid ikazi for as a servant and in servile state, 164. The custom is discouraged 
by the Church, but in spite of prohibition is practised among Christian natives, 164. If there 
is no wkulobola the women consider marriage incomplete and taunt their husbands, 164. Both 
polygamy and ukulobola evils, but would not punish parties guilty of them; with advance of 
Christianity and civilization they will die out, 165. Polygamy decreasing among communities 
where missionaries are working, 165. With regard to land tenure, would recommend grants 
of blocks of land with tary! ground attached, placed in the hands of trustees, and men who 
occupied for a certain time to have titles, 166. The germ of self-government in native customs, 
166. 


TWEEDIE, J., President of Cathcart Farmers’ Association, p. 285. Nineteen years in the colony, 
in Graaff-Reinet, Albany and Kaffraria, 285. Within the colony, natives should come under 
our laws, 285. In regard to polygamous marriages, would allow the rights of the women 
already married and their children, 285. In future, recognise only the first wife, and ignore 
the existence of second or third wives; after certain time, would not allow them to bring 
their cases of ukulobola into the courts, 286, 287. Would have special code based at first 
upon Kafir law, and afterwards gradually improved upon until assimilated to English law, 
286. In native cases would have magistrates assisted by intelligent natives as a jury, 286. 
Effect of having a systcm of law in the colony differing from that in the Dependencies, 286. 
Spoor law a good law, and applicable within the colony, 286. Thieving diminishing since the 
removal of the Gaikas, 286. Mode of procedure in courts as simple as possible, 286. Circum- 
cision and intonjanc, should be repressed, 287. Circuit courts visiting the Dependencies, 287. 
Master and_servants law, as at presont existing answers all purposes satisfactorily, 287. Pass 
law a good one, 287. Registration of marriages, 287. Opinion of ukulobola; should be 
discouraged and finally suppressed, 287, 288. Recovery of ukulobola cattle by law, when 
woman refuses to go to her husband, 288. Adultery cases, 288. Great precaution should be 
exercised in introducing changes among natives, 288. Individual tenure in locations, 288. 
In distributing land, give the people their present plots in occupation as nearly as possible, 
288. Give them right to sell, but only to other natives, as designing persons might buy up 
their lots, and we should be minus the natives, 288. As we cannot do without them for labour, 
we must protect them, 288. They make good farm servants, and trustworthy, 289. Location 
lands should be secured by title if occupied in common, 286. Drunkenness among the Gaikas, 
289. Would support law for prohibition of sale of liquor in Dependencies, but not in colony, 
289. 


UmaaALa, NATIIANIEL, son of the late chief Umhala, p. 256. Was educated at Zonnebloem, Cape 
Town, and now clerk to Mr. Byrne, attorney, King William’s Town, 256. Understands native 
laws, both Kafir and Fingoes, 256. These are not identical in all points; difference, for instance 
in ukulobola and ceremonies at marriage, 256. Dowry is essential to marriag> in all cases, 256. 
Native marriage ceremonies, 256. Always public, 256. By Kafir law among common people 
the first wife married is the chief wife ; the common people have no left-hand house, 257. The 
second wife’s position, 257. The succession to the property, 257. In absence of any relative 
it goes to chief, 257. The claim to tkazi by the bounce trom which daughters were married, 
257: Land belongs to chief, 257. Guardians’ rights, 257. Woman’s rights, 258, 260. Regis- 
tration of marriages, 257, 260. Polygamy and ukulobola, 258, 259. Obedience of girls to their 
fathers, 258. Women much attached to ukulobola, 259. They would not like limitation of 
ikazt; it would cause dissatisfaction, 259. Girls begining to understand they can appeal to 
magistrate for protection, 259. Circumcision, 259. Thinks ukulobola cases should be enter- 
tained by mugistrates, 260. Brandy selling to natives should be stopped, 260. Thinks com- 
pulsory registration of marriages would be best, 260. Code of native law desirable, 260. Kafirs 
who read and write, 260. Kafir litcrature, 260. Land tenure: individual tenure a good 
thing, 260. The land should be inalienable, or the white man possessing any amount of 
money would be able to buy it, 260. Ten acres with commonage sufficient for a family for 
agricultural purposes, 260. 


VELDTMAN, AND Finco HEADMEN and inhabitants of the Butterworth District, Transkei, p. 475. 
Regular system of laws understood amongst all Kafirs, 475. Laws made or altered by chief 
and councillors, 475. Instance of an old law being set aside, 475. Manner of bringing a charge 
or complaint, 475. Proceedings at trial, 476. Sentence gencrally a fine, though sometimes a 
man may be thrashed, 476. Best punishments for theft ind for murder, 476. Suggest for the 
Transkei a code combining the best of colonial and of native laws, 476. Laws in the colony 
which bear hard upon natives; no punishments for seduction or adultery, nor provision for 
return of dowry if wife returns to her friends; difficulty of making complaint to magistrate, 
and having to go to an agent; and suffercrs by cattle thefts receiving no compensation, +476. 
Defects in the Kafir law and custom, in regard to abakweta and intonjane ceremonies, and evils 
arising therefrom ; beer drinking, and its results; custoin in seduction cases and witchcraft, 
477. Spoor law, 477,478. ‘‘ Red clay” heathens and Christians, 478. Adultery cases, 478. 
Prohibition of brandy drinking and schools in locations, 478. Representation in Parliament ; 
desire to elect a European, as is done in the colony, by vote, £79, 481. Ukulobola, 479. 
Polygamy approved; a man who marries many wives docs injury to no one, and merely adds 
to his own importance, 479. No objection to registration of wives and of dowry paid for 


ANALYSIS AND INDEX. 557 


them, 479. Settlement of estates and property of minors to be dealt with by magistrate and 
native advisers, selected by the people, 479, Sclection of headmen by magistrates, 480. Final 
decision to be with magistrates, and headmen merely to advise, 480. Wish the pass law to be 
ainended, 480. One with a pass, on urgent business, has to call at a string of offices on the 
way to report himself and detained at each for hours, before he can be attended to, 480. If no 
other way out of difficulty, issue certificates of citizenship, to be presented yearly for renewal, 
480. Title to land; encourage those who have made improvements, and let title be inalienable, 
480. By native law, a man cannot will his property out of his own family ; we do not think 
& man should have right to cut off his relations, 480. Instance of property a man may hold 
as his own right, apart from his family, 480. A rich man may on his death-bed give presents 
to persons whose claims for those presents would be acknowledged by the family, 48]. In 
case of an undutiful son, it should be open for the magistrate to step in and investigate, 481. No 
desire to live in villages, 481. Framing of regulations as to settlement of disputes respecting 
grazing or water rights, or boundaries, 481. Country belongs to Fingoes, and no man of’ 
any other tribe, Tembu, Kafir, Hottentot, or Basuto, or white man, should receive individual 
title in the territory, 181. Public mectings at the residence of the chief magistrate every 
six months or so, to discuss matters of public interest would tend greatly to welfare of the 
country, 481. School, in cach location, for education of children, 481. Plan adopted by 
Commission is the way to get to hearts of the people; come with kindness to find our failings ; 
this thing will make us feel like men, 482. 


Warner, Rev. E. J., Wesleyan missionary, Mount Arthur, Lady Frere, p. 337. Son of the late 
Mr. J. C. Warner, and formerly Tembu Agent in E:inigrant Tembuland ; had great experience 
among natives; residing for nearly 47 years in Kafirland, 337. Occupation of the country 
by Tembus under Umterara, 337. History of its annexation by Governor Sir H. Smith, 377. 
Magistrates appointed, 377. Tribe did not like the change; soreness felt by a portion led 
to their joining war of 1852, 337. Changes made Py Governor Sir George Cathcart, 337. 
Further changes in 1865, when it was proposed to up Kreli’s country with Tembus as a 
friendly tribe, 337. Inducements offered them; assured of their own internal government 
under native law and custom, and supreme control by a government officer, 337. Was then 
appointed Tembu agent, 337. Four chiefs accepted to go—Matanzima, Gecelo, Darala, and 
Stockwe ; others preferred to remain— namely: Nonesi and Gongubele, 337. Present distribu- 
tion of the Tembus, 337. Tambookie location divided into farms, occupied by the people in 
common, under headmen; over a group of farms and headmen there is a senior headman, 
responsible to Government, 338. Where there are no chiefs, the system works well, 338. Power 
of chiefs can be used with advantage, 338. Would allow them to adjudicate in cases between 
their people, with an appeal from them to magistrates, 338. Natives as advisers or assessors, 338. 
As Tembu agent, heard cases between men of different tribes, 338. Chiofs were then practically 
independent, and people regarded as beyond British jurisdiction, 388. Resigned office, in 
order to enter upon missionary work, 338. Fecling of the people then thoroughly friendly, 
338, Afterwards repeatedly received messages asking how it was conditions upon which they 
moved into the country were being altered; und that cases were settled otherwise than accord- 
ing to their own laws and customs, which they had been promised would be followed, 338. 
This occasioned sore feelings; but if judiciously brought about, and chicfs consulted and con- 
ciliated, irritation would not have been so great, 339. Emigrant Tembus took no part in Gan- 
gelizwe’s proposal to be taken over by governinent, 339. Their protest aguinst annexation and 
petition to Parliament, 399. Believe the altered conditions of Government drove them into war, 339. 
Annexation of Emigrant Tembuland without consent of people, an act of injustice, and should not 
be proceeded with, 339. For the dependencies, code of law based upon Kafir law should be 
framed, 339. Recognise ukulobola and polygamy, and in cases of succession and inheritance 
follow native law, 339. When, as in the colony, the Government has power, polygamy and 
ukulobola should be put down by law; but in the Dependencies, where circumstances are 
different, not advisible to suppress them, 339. Government should take steps for future to 
put down polygamy; do not interfere with existing marriages, but after fixed date, require 
natives to register first marriages, and recognise no other, 339. This could be carried out 
safely in colony; and in the Dependencics, Government should continue to have this object in 
view, 339. Prohibit sale of liquors to natives generally, but allow sale to European travellers, 
340. Native assessors, 340. Natives would appreciate being consulted in municipal regula- 
tions: also enable them to ventilate their grievances, 340. Ukulobola and its evils, 340. 
Treatment of Kafir wives by their husbands, 340. Tenure of land; individual title, and 
inalicnable grants, 340. Pangela’s sale of his farm, J40. 


WARNER, Rev. H. B., Wesleyan Missionary, Tsomo Mission, Fingoland, Transkei, p. 368. Mission 
work in the Tsomo circuit, 368. Tuking into consideration habits and customs of the people, 
think they should outside the colony be ruled by their chiefs, but not by their own laws and 
customs entirely, 368, 369. Witchcraft, 369, 376. Polygamy, ukulobola and circumcision, 
369. Ukulobola the root of heathenisim ; a species of slavery, whereby women become slaves 
in the tribe, 369. Receipt of ihazi creates no obligation, 269. Circumstances under which the 
cattle paid may be reclaimed, 369. Witchcraft not abandoned, 370. In regard to the 
Fingoes, they are without chiefs, and colonial law should be introduced, and registering of 
wives, 370. Registration of onc wife might be secured, on condition of getting titles to land, 
370. If they knew they would lose plurality of wives, they would not register, 370. Would 
nllow chiefs in Tembuland to entertain cascs amongst their own people, with right of appeal 
from thcir decision to the magistrate, 370. Codification of laws and customs a good thing, 
370. Before entering Wesleyan ministry was in Government service, in charge of Idutywa, 
370. Sule of spirituous liquors greatest evil introduced among Kafir races; wou!d prohibit 
sale in the colony as well as out of it, 370. Conducting cases in court by ageuts, in the 
Dependencies, a bad thing, 370. Native assessors, 370. Circuit court, 371. Would not place 
Europeans under native code; govern them by law of the colony, 371, Believe that with 
judicious upright magistrates, good government and justicc{ might be administered upon 
system based upon Kafir law, 371. Cannot recommend coercive measures to put down 
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ukulobola, 371. Disputes arising from it should not be entertained by courts in colony, 371. 
Greatest hindrance to mission work arises therefrom, 371, 372. Qualification for position of 
native magistrates, 372, 375. Land tenure; Fingoes hold their land merely by occupation ; 
eager desire on their part for individual tenure; small farmers should be sige a 312, 373. 
Congregating in villages not suitable to natives, 372, 373. In Emigrant Tembuland not a 
desire among people generally for individul tenure, but more advanced and civilized wish for 
it, 373. Recommend people allowed to live in their tribal way until of their‘own accord, 
they ask for change of tenure, 374. Farms granted by chiefs, 374. In Tembuland Proper, 
titles to the locations should be granted, 374. Introduction of European emigrants not 
desirable, 374. Would recommend native farmer system on lands now vacant, 37+. Puper 
appended to evidence :—Letter from witness, on grants of farms by Emigrant Tembu chiefs; on 
qualifications of magistrates ; on system of individual land tenure in Fingoland ; and on causes 
of recently dirturbed state throughout Kafirland, 374, 375, 376. 


WATERS, REv. H. T., Archdeacon, of St. Mark’s Emigrant Tembuland, p. 357. St. Mark’s Mission 

established in 1856; leave given to occupy by Kreli, paramount chief of the Amaxosa, who 
was then living at Hohita, 357. When Tembu emigration took place, Mr. Warner, British 
Resident, defined the boundaries, 357. Mission work and industrial school, 357. Want of title 
prevents improvements, 338. Grant to magistrate, and traders allowed to occupy on payment 
of small rental, 358. Discretion used in admitting natives: not limited to Christian Kafirs, 
358. Comparison between heathen and Christian natives, Jo8. Disarmament act: they dis- 
approved of it, but obeyed the law and eventually accepted compensation, dS. 
Intonjane forbidden ; circumcision allowed ; a fs na not received into church membership, 
but wives permitted to be baptized, 358. Ukulobola practised, and not discouraged; reasons 
for doing so, 359. Not necessarily an evil; never met with case of money being given fora 
wife, 363, 364. Regulation of native marriages; impolitic to touch it in the Dependencies, 
just at present; but when matters quicted down, would recommend registration of all mar- 
riages, polygamous and monogamous, 359. Divorce cases and causes of divorce, 359, 360. 
At time of registration would require amount of ukulobola to be stated, 359. Status of the 
woman and custody of children in cases of divorce, 360. Position of a concubine—idtkazi, 
360. Kafir law of inheritance,’ 360, 361. Free testamentary disposition, 361. Verbal wills, 
361. Executors, 361. Succession to land and landed property in a polygamous family, 361. 
Distinction between civil and criminal laws among Kafirs, 361. Spoor law; in one instance 
the mission station made responsible ; contributed individually and made each family pay 
their quota, 362. Witchcraft cases, 362, Penalties, and examination of accused, 362. 
Native assessors, and chiefs aiding magistrates in administration of justice, 362, 363. 
Lessening power and influence of chiefs a mistake, 363. Cattle-killing infatuation; Does 
not believe it originated with Kreli, 363. Natives could be safely governed and controlled by 
a code constructed upon principle of Kafir law ; would apply it only to areas where natives 
live, and then only to natives living there, 363, Has seen more indecency among natives in 
the colony than out of it, 363. Ukulobola not necessarily an evil; decline to recognise it as 
purchase and sale, 164. 


WELSH, A. R., Resident Magistrate, Tsolo District, Griqualand East, p. 452. Experience smong 
Pondomise and Fingoes, 452. Umditchwa head of one branch of Pondomise ; conditions 
under which he agreed to come under Governmeat, 452. Guided by these considerations 
until country was annexed in 1879; since then by oe ustanta framed for government of 
Griqualand East, 452. People do not seem to understand the situation ; the regulations rather 
too far advanced for them; must remember they have only come in contact with Govern- 
ment during the last eight years, 452. ,Elevating influences at work, 453. Sale of liquor 
prohibited, 453. Trial of murder cases, 453. Native advisers to assist magistrates in impor- 
tant cases of dowry and inheritance, 453. Caution necessary in introducing innovations into 
native laws and customs, 453. Different stages and conditions of the natives in the several 
territories, 454. Code of law suitable to Fingoland might not be desirable in Tembuland, 
454. Chief magistrate might have discretion of not enforcing certain portions of law; 
he being on the spot and best capable of judging what is applicable to the people, 
454. Kafir law should be a large element in framing any code, for the Dependencies; 
and colonial law gradually introduced as people become more capable of understanding 
it, 455. Trial by jury, 455. Penaltics and punishments for crimes, 455. Would not 
give chief judicial functions, 455. Would apply native law to natives and colonial 
law to Europeans, 456. Do not think registration would serve any good purpose, 456. Pcly- 
gamy and ukulobola prevail: it would be dangerous to touch it in any way, 456, 457, 458. 
Ukulobola from native point of view, has many good qualities, 456. Look upon it more as a 
sule than anything else, 456. Men work well with their wives on the whole; in harvest season 
reaping, and help the women generally, 456. Divorce, 456: Recognize marriage as a contract, 
256. Natal system of registration and witness of marriage would be useful if it could be carried 
out, but do not think it practicable, 456. European superintendents on locations, 456. Would 
not give them any ao powers 457. Recorder for the Dependencies, 457. Chief Umditchwa 
tried cases; he had no authority but when the litigants agreed to refer cases to him, 457. In 
saying chiefs should not have judicial powers, do not mean that faith should be broken with 
those who have come under government upon certain conditions, 457. Desirable if native 
Dependencies were under a Lieutenant-Governor, and beyond reach of party influence, 437. 
Not good for us or the natives that native policy should be one of party politics, 457. Costs in 
native cases, 457. Cross-examing prisoners, 457. Native land tenure, 458. Dividing districts 
into locations, 458. Occupation of vacant land, 458. Cent.es of Europeans, 458. In Tembu 
district, 150 farms could be laid out, 458. Native farmers intermixed with Europeans, 459. 
European centre at Umtata operated as a check on the rebellion, 459. First step towards 
locating natives would be to divide them into wards, with inspectors under the magistrates, 
and frame local regulations for government of these wards, which headmen would have to see 
properly enforced, 459. ~ 

Woop, Hon. GEorGE, Graham’s Town, Member of Legislative Council, p. 158. Came into the 
colony in 1820; was a good deal in Kafirland; and came in contact with and obtained Kafir 
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customs, 158. Form of procedure at trials, 158. Principal of mutual responsibility 159. 
Model men in managing natives, 159. Approves of native jury system, 159, Natives are 
attached to their laws and customs, 160. Troubles in Kafirland owing to mistakes in application 
of the laws, 160. Lord Somerset's Treaty with Gaika, 160. Interference of some of the 
missionaries, 160. Would not encourage power of native chiefs, but in case like Kama’s would 
not deprive him of chieftanship, 160. Should not abolish ukulobola by law; leave it to 
infiuence of growing Christianity, 160. Hintza’s character as paramount chief; his death a 
loss to the country, 161. Cannot civilize Kafirs while allowing trade in guns and strong drink, 
161. Does not believe there are as many Kafirs now as forty years ago, and not half so healthy, 
161. Government might prevent sale of brandy to natives, 161; and government should have 
monopoly ofammunition tradeinitsown hands, 161. Polygamy an inducement to immorality, 161. 
Officers carrying out chief’s judgments ; a tiger’s tail their badge of office, 161. Trade and barter 
carried on in former years, 162. Pondos and had horses; they did not possess them before 
arrival of Europeans, 162. How Percival and Thomas met their deaths, 162. Kafir’s respect for 
missionaries and their labours, 162, 163. Polygamy bad, but not to be put down by direct 
legislation ; discourage it by moral and religious teaching, 162. Native land tenure and how 
it works, 163. Fingoes know use of money, and large amounts deposited in savings’ banks, 
163. 


XELO, Christian headman, under Tembu chief Gangelizwe, p. 432. Statement regarding descen- 
dents of Europeans supposed to have been wrecked upon the coast of Kaffraria, 432. 


ZALALA, TANGA, GEORGE, and other Fingo Headmen of Nqamakwe District, Transkei, p. 484. 
Different opinions on native laws and customs: intonjane, circumcision, polygamy, and 
ukulobola; law of inheritance; sale of brandy and beer-drinking; land tenure, and 
testamentary disposition of property, 485, 486. 
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APPENDIX A. 


Abstract of Cape Statute Law relating to Natives, 


TO WHICH IS ADDED THE ANNEXATION ACTS AND LAWS AND PRO- 
CLAMATIONS HAVING THE EFFECT OF LAW IN FORCE IN THE 
DEPENDENCIES OF THE CAPE COLONY. 


This may conveniently be summarized under the following heads :— 


I. Laws FOR THE PROTECTION OF PROPERTY AND THE PREVENTION AND Detection or THErTS. 
BY NATIVES. 
TI. Laws To PRESERVE THE Pusric PEAcE AND TO REGULATE THE TRADE WITH NATIVES. 
TI. Laws RELATING TO THE EMpPLoYMEnNT oF Natives As SERVANTS AND APPRENTICES. 
ITV. Laws Apoptine AND aivine Errect To Native Laws ann Customs. 
V. Laws reEvatTine to Hut-Tax, Locations, anp THE OccuPATION AND TENURE OF LAND 
THEREIN BY NATIVES. 
VI. Law RELATING TO THE TENURE oF anp ror Native Purposes sy RELIGIOUS AND OTHER 
Bopres AND 1Ts MopIFIcaTIONs. 
VII. Laws For THE CREATION AND GOVERNMENT OF SpeciaL Native DEPENDENCIES. 


I. FOR THE PROTECTION OF PROPERTY. 


Pass—PREVENTION OF THEFT—VAGRANCY. 


‘Ordinance 2, 1837, after reciting that it is expedient to make provision for 
the prevention of crimes against property, enacts that if any officer or private person who, 
by virtue of Ordinance 73 of 1830, amending Ordinance 40 of 1828, is authorized to 
arrest or assist in arresting any person who has committed or is on reasonable grounds 
suspected to have committed any murder, culpable homicide, rape, robbery, or assault 
with intent to commit any of those crimes, or in which a dangerous wound is given. 
arson, housebreaking with intent to commit any crime, or theft of any cattle and shee 
or goat, or any other crime of equal degree of guilt with any of these crimes, shall 
attempt tomake such arrest, and the person so attempted to be arrested shall fly or 
resist and cannot be apprehended and prevented from escaping by other means than 
by such officer or private person killing the person so flying or resisting, such homicide 
shall be deemed in law to be justifiable homicide. 

The Ordinance, in Section 2, after reciting certain treaties between Lieut.-Governor 
Stockenstrom and certain Kafir Chiefs for recovery of stolen property traced to such 
Chief’s territory, imposes a penalty of £50 on those who recover such property 
contrary to theterms of the treaty; while Section 3 makes it unlawful for natives to 
enter the Colony with assegais or any weapon, and authorizes the police to disarm 
them, and to kill or disable them if they cannot be disarmed by other means; but a 
native in actual service of a colonist may be armed in such manner as his employer 
may think proper. 

By Section 4, natives found in the Colony without a pass or, if under contract, 
without a written authority from his master; or if with a pass to procure him employ- 
ment, he be discovered wandering without any certain occupation or honest means of 
livelihood ; or if absent from his last master more than fourteen days, he may be appre- 
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hended by any justice of peave, field-cornet, police, or landowner, and summarily dealt 
with according to law. 

If when arrested he resists, and his arrest or removal cannot be affected without 
killing or disabling him, such acts are allowed. 

Any three or more natives entering the Colony under any pretext whatever 
shall be deemed and taken to be enemies, and it shall be lawful for any person to repel 
them by force of arms. 

By the last section everyone must under a penalty assist an officer calling for 
his aid to carry out the law. 


Act 16, 1864,—The Cattle-Theft Repression Act—recognizes the principle of holding 
a Native Kraal responsible for stolen cattle traced thereto, as follows:—‘‘ Whereas, in 
the several native locations upon the eastern frontier of this Colony, the principle of holding 
each kraal or distinct commuuity, collectively, responsible for the value of stolen cattle traced 
into such kraal or distinct community, has been approved of by the Government of the 
Colony, and acted upon since the original establishment of such locations, and could not at 
present be abrogated or interfered with without very serious detriment to the public interest : 
Be it enacted as follows :— 

“No action, suit, or proceeding at law, criminal or civil, shall be capable of being 
instituted or maintained, in any court of the Coluny, by or on behalf of any native, 
resident in any native lucation in this Colony for, or on account of any cattle of such native 
which shall, by order of the Acting Superintendent or chief officer of such location, acting 
in conformity with the regulatious and local custums of such location, as sanctioned by the 
Governor, have been taken and applied to make compensation for stolen cattle traced into 
the kraal or distinct community to which such native belongs; but, on the contrary, every 
such taking, whether before or after the taking effect of this Act, shall be deemed and taken 
tu have been lawful. 

‘For the purpose of the last preceding section, the term ‘cattle’? shall comprise 
horses, mules, asses, horned cattle, sheep, and govats. 

“Tt shall be lawful for the Governor, by proclamation, from time to time, to specify 
the native locations to which the provisions of the two last preceding sections shall apply 
and from and after such proclamation the said sections shall apply to the locations mentioned 
therein.” 


Act 17, 1864, after repealing Act 24, 1857, provides that special officers be 
appointed by the Governor to issue certificates of citizenship to Fingoes, who shall 
sign these certificates drawn up in a certain form and shall rogister them, so as to show 
its date and the name, age, height, and marks of the Fingo, who shall be supplied with 
such certificate, and a case for carrying it. 

This certificate the Fingo must produce annually to the officer of the location in 
which the Fingeo shall reside; which officer, having satisfied himself that the person 
producing the certificate is the proper holder, shall countersign it with necessary 
ulterations, or may issue a New one. 

The certificates of dead Fingoes are to be delivered under a penalty to the 
superintendent of the location where he died or to the district resident magistrate by 
ny person who shall have possession of the same. Any attempt to use such certificate after the 
death of the holder may on conviction be visited with two years’ hard labour. 

Magistrates may appoint certain persons to examine all certificates at certain times, 
and any Fingo wilfully refusing or neglecting to produce it to such officer shall be 
incapable of again obtaining a certificate unless by the express authority of the 
Governor, who has also the power of issuing or refusing to issue fresh certificates when 
the old ones are stolen or lost. 

A penalty is imposed for wilfully depriving a Fingo of his certificate, and also for 
apprehending him after its production, except on a criminal charge. 

A Fingo refusing to produce a certificate to any one authorized to demand it, 
and acting bond fide, and having reason or probable cause for mistaking such Fingo 
for a Kafir without a pass, may lawfully be apprehended ; and any Fingo who transfers 
his certificate is liable to a penalty, as well as the receiver of it. 

Any Kafir or other native foreigner who shall prove to the satisfaction of the 
resident magistrate of the district in which he resides that he has fur ten consecutive 
years next before his application been constantly in service in the Colony, and has not 
during such time been convicted of theft, or any other crime for which ho should have 
been sentenced to more than on? months’ imprisonment, is entitled to receive a certificate 
of citizenship under this Act, all the provisions of which shall then extend to him. 

Any applicant for such certificate making any statement wilfully and knowingly 
false, touching his right to obtain it, may be sentenced to six months’ hard labour. 

The Governor is also empowcred to grant a certificate of citizenship in certain 
cases where, though the applicant be not able to show ten years’ service, he has by his 
industry and good conduct during his residence in the Colony merited the privilege. 

Any holder of a certificate sentenced after conviction to more than six months’ 
imprisonment shall spso fucto forfeit his certificate. 

Any officer wilfully and knowingly issuing a certificate to any person not entitled 
to receive it is hable to a penalty of £50. 


Act 22, 1867, repealed Ordinance 49 of 1848, Act 23 of 1857, Act 27 of 1857, 
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Act 24 of 1859, Act 23 of 1860, and the 23rd and 24th sections of Act 16 of 1864; and 
enacts :— 

That contracts under the Master and Servants Act, Act 15 of 1856, between 
employers and native foreigners shall be good; but this contract shall not protect the 
natives from prosecution or punishment for entering and being in the Colony without 
& Pass. 

‘ No native foreigner shall enter the Colony without a pass signed by a_ proper 
officer, and if he does enter without such pass, or having a pass violates its conditions, 
he shall be liable to imprisonment for a month, with or without hard labour, or to a 
fine of £1. 

Any resident magistrate or proper officer may endorse on the pass an extension 
to remain longer in tho Colony. 

After punishment a magistrate may grant him a pass to complete an unexpired 
contract of service, or to enter into such contract; but, in default of such contract 
shall give him a pass to return to his own country. 

A native foreigner is defined to ‘‘ be any meinher of any tribe other than a Tingo- 
of which the principal chief shall live beyond the borders of the Colony;” and all 
Kafirs belonging to any location in the divisions of King William’s Town and East 
London, and the Tambookies of the Tambookies’ location of the district of Queen’s 
Town shall, unless provided with certificates of citizenship, be native foreigners; and 
if found in any other part of the Colony than such location without a certificate of 
citizenship, or proceeding beyond the borders of the Colony without a proper pass, 
shall be hable to imprisonment with hard labour or to a fine. 

Any Kafir or Tambookie who is the proprietor of any land orthe owner of anv 
house or building worth £10 is entitled to a certificate of citizenship, and the Governor 
may also issue such certificate to any Kafir or Tambookie who, having resided in the 
Colony for a period of not less than seven years, may appear to him to merit that 
privilege in consequence of his industry and good conduct. 

y justice of the peace, field-cornet, constable, or owner or occupier of land 
may demand of any native foreigner the production of his pass, and on failure or 
refusal by him to produce it, may forthwith apprehend him and convey him to the 
resident magistrate of the district to be dealt with according to law. 

But tho holder of a certificate of citizenship shall not be linble to be apprehended 
for not having a pass to enter the Colony. 

The annual revision and renewal of certificates is not necessary. 

Anyone who, under colour of this Act, wrungfully and maliciously and without 
probable cause, arrests or causes anyone to be arrested, shall be liable to a fine of 
£1, to be paid to the person arrested as damages. 


Act 23,1879 (the Vagrancy Act), repeals the 11th section of Act 22 of 1867, 
which had provided that persons wandering over or loitering on private property with-. 
out leave of the owner, and unable to give a good and satisfactory account of them- 
selves, could be arrested by the owner or his servants, or by a police officer at the 
owner’s request, and punished by imprisonment; and enacts that any person found 
wandering abroad and having no visible means of support, or insufficint lawful means, 
who being thereunto required by any resident magistrate, justice of peace, field-cornet, 
policeman, inspector of locations, or owner or occupier of land, or who, having been 
summoned for such purpose or brought before any resident magistrate or special 
justice of the peace, shall not give a good and satisfactory account of himself, shall be 
deemed and taken to be an idle and disorderly person, and liable to imprisonment with 
hard labour, spare diet, and solitary confinement for three months. 

Persons wilfully and knowingly harbouring such idle and disorderly persons are. 
liable to a penalty, and every person found without lawful excuse (the proof of which 
excuse shall lie on him) wandering over any farm, on or loitering near any dwelling- 
house, shop, store, stable, outhouse, garden, vineyard, kraal, or other enclosed place, 
shall be deemed to be an idle and disorderly person, and liable to (6) six months. 
imprisonment, with or without hard labour, spare diet, and solitary confinement, and such 
idle and disorderly person may, with or without warrant, by magistrates, field-corncts, or 
police, or by the owner or occupier of the land on which he may be, or by anybody 
acting under the orders of such persons, be apprehended and conveyed to the resident 
magistrate or justice of peace of the district, or to the nearest one, to be dealt with 
according to law; but police, not being officers, shall not apprehend on private pro- 
perty without warrant except with owner’s consent or by directions of a magistrate 
or the field-cornet of the ward. 

If the magistrate is satisfied by information in writing upon oath that there is 
reason to believe that an idle or disorderly person is upon land of any private person, he 
shall grant a general warrant authorizing someone named therein to enter on that land 
to ascertain whether any such idle and disorderly person is there, and if found he may 
be apprehended and dealt with according to law. 

Magistrates, field-cornets, police, inspectors of locations, or owners or occupiers. 
of land whereon any person may be found driving any live stock, are authorized to 
stop such person, and if on interrogation he shall not account satisfactorily for the 
possession of the stock, or if there be reasonable grounds for suspecting that such stock 
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has been criminally procured, he may conduct or cause to be conducted the stock and 
its driver to the nearest prison or police station, so that the driver may be detained in 
‘custody until the next sitting of the court. 

Any one assaulting or resisting, or aiding or inciting any person to assault or resist. 
‘any person authorized to make such arrest, or to enter upon any land in execution of 
such authority, shall be liable upon conviction to punishment. 

All squatters trespassing upon waste crown land, missionary institutions, or native 
locations, may be summarily directed to remove by order signed by the magistrate of 
the district after they have failed to show sufficient cause to the contrary on bein 
summoned before the court of such magistrate; and disobedience to such order 
render anyone liable to the penalty of being an idle and disorderly person, but no person 
shall be deemed such a trespasser unless he shall have originally entered upon and be 
upon such land without lawful authority. 

Every person insufficiently clothed found in any street, or road, or place of public 
resort, or in view thereof, without sufficient clothing for the purpose of decency, shall 
be deemed and taken to be a disorderly person, and may be arrested without warrant 
and taken to the nearest magistrate and dealt with as an idle and disorderly person. 

The court may adjudge any person, being convicted of being idle and disorderly, 
either to a term of service on the public works of the Colony, or to employment by the 
municipality or private person other than the magistrate or prosecutor, for any term 
not exceeding that for which he is liable to imprisonment, and at a rate of wages 
sufficient for his maintenance ; and if any one soadjudged to service escapes or attempts 
to escape, or is guilty of any offence under the Master and Servants Act, he shall be 
liable to (6) six months’ imprisonment with hard labour. 

Any person who, under colour of this Act, wrongfully, maliciously, and without 
probable cause, arrests or causes to be arrested any one, shall be liable to a fine of five 
pounds, and shall pay to the person arrested damages up to five pounds (£5). 


II. LAWS TO PRESERVE THE PEACE AND REGULATING TRADE. 


OrvinancE 81, 1830, Orv. 2, 1837, Acr 26 or 1867, Acr 13 or 1878, ann Acr 
4 or 1879. 


Ordinance 81 of 1880.—This Ordinance provides fur the better regulation 
beyond the boundaries of the Colony of the trade between colunists and Kafirs and other 
tribes beyond the boundaries. 

It gives the Civil Commissioner the power to grant licences to persons of good 
character to trade beyond the boundaries of the Colony, on paying a stamp of £3 
per annum, and recognizances being signed by two sureties of £100 (one hundred 
pounds) each, that applicant will conduct himself, and will cause his servants to con- 
duct themselves, peaceably towards all, and will, in case of attack, only act in defence 
of self and property ; and will not sell, give, or barter firearms or ammunition to any 
native, and will not kidnap or bring or cause to be brought into the Colony any 
person or persons without his or their free consent. Such trader having firearms 
and ammunition is to make a statement to civil commissioner of firearms and 
ulumunition he intends to take; and receive from civil commissioner a certified 
copy, which the trader is to show tu any justice of peace, field-cornet, or constable. 

The justice of peace has the power to search all traders’ wagons for firearms 
aud ammunition, which, unless protected by certificate as above, renders trader liable 
to a fine of £50 (fifty pounds) and forfeiture of licence. 

Natives leaving the Colony are to report themselves and their firearms under 
a penalty of £50 (fifty pounds), while those brought into the Colony must be accounted 
for ; and a penalty of £100 (one hundred pounds), was awarded to those who brought 
natives into the Colony against their will. 

No contract beyond the boundaries was valid; but a contract made before a justice 
of peace within the Colony was valid. 

A fifty pounds penalty was imposed for proceeding to the boundary without a 
licence to trade beyond, and the stoppage of wagons was allowed and required by 
constables, who were authorized to detain them unless licensed. 

The Ordinance also provided a penalty on a sale within the Colony to persons 
living beyond the Colony of firearms; but this was repealed by Act 13 of 1877, 
section 1, which Act, in section 3, provides that no one shall dispose of, or authorize 
the disposal of, within the Colony to any person usually living beyond the boundaries, 
or whom he shall have known, or have reason to believe belongs to the native tribes 
beyond the boundaries, any firearms, powder, or caps, unless with the permission of 
the Colonial or Native Secretary, in writing, under a penalty of £500 (five hundred 
pounds) or three years’ hard labour; and no one shall remove firearms beyond the 
Colony without such licence under a similar penalty. 

Ordinance 81 of 1830 also provided for the issue of stamp licences to trade at 
border fairs. 

These fairs had by Ordinance 23 of 1830 been legalized, except for the sale of 
firearms and liquor, which were by it declared contraband; but this Ordinance 23 of 
1830 is now wholly in disuetude (see Cape Statute Law, p. 93) 
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(For an instance of a trial under the Ordinance, see Walker vs. Clerk of Peace, 
Albany 1, Menzies, p. 474). 


Ordinance 2, 1837, among other things, having recited that it is expedient to pro- 
vide for the prevention of crimes against life and property, enacts, in section 3, that 
it shall not be lawful for any natives of Africa, not being natives of the Colony, to 
eross from without to within the boundary line of the Colony armed with any 
assegai, spear, battleaxe, firearms, or other weapon, or to be found in the Colony so 
armed, and all justices of peace, field-commandants, field-cornets, and military officers, 
are authorized to prevent such entrance, and to disarm any so found in the Colony, 
and on resistance, to kill or disable them, if they can not be disarmed by other means: 
Provided that nothing in this Ordinance shall prevent any such native, actually in 
the service of any inhabitant in the Colony from being armed in such manner, as his 
employer may think proper. 

Armed natives entering the Colony in numbers shall be deemed to be enemies, 
whom any person may lawfully repel by force of arms. 


Act 26 of 1857 punishes any Kafir or other person with two years’ hard labour 
whether ordinarily resident in this Colony or not, who shall within the Colony by word 
of mouth , or otherwise, convey to any Kafir or other person belonging to any native 
tribe beyond the boundary any message purporting to have been sent by any native 
chief, and calculated and intended to induce the receiver of the message to quit the 


Colony in order to aid, visit, or to meet any native chief or tu attend any meeting of any 
native tribe. 


Act 18 of 1878,-—‘‘ The Peace Preservation Act,”—after reciting that it is ex- 
pedient to make provision for protection of life and the preservation of the peace of the 
Colony, enacts, that the Governor, with the advice of the Executive, may from time to 
time proclaim areas within which it shall not be lawful to possess arms or ammunition 
without a licence. 

These proclamations must be published in the Gazette, and also affixed to the 
court-house of such district, and at each field-cornetcy. 

Every proclamation must fix the day before which every person having arms and 
ammunition, and not being a resident magistrate, justice of peace, field-cornet, or en- 
rolled in Her Majoesty’s colonial military or armed police forces, sha!l deposit them 
at the office of the resident magistrate of the district, who shall give a receipt to the 
depositor. 


The Governor may authorize certain persons to grant licences to proper persons 
to have arms and ammuuition. 

A dealer in arms and ammunitiun need not deliver up his stock of them if he 
receive a licence to retain them fromthe proper official. 

After the date fixed by the proclamation, nv person, not specially excepted, may 
have anus without a licence under a penalty on conviction of seven years’ hard labour, 
or a fine of not more than £500 (five hundred pounds) and imprisonment with 
hard labour for two years, or until the fine be paid. 

Persons not excepted by the Act, if found carrying or having arms and ammuni- 
tion, may, by any magistrate vr policeman or person producing his own licence, be 
called upon to oe his licence, and refusing to do so may be arrested without 
warrant, and taken with all reasonable speed before the resident magistrate of the 
district, or nearest justice of peace, tv be dealt with according to law. 

Magistrates, upon reasonable suspicion that any person not excepted and not 
licensed, 1s in possesion of arms and ammunition, may, and are, required, without war- 
rant, to search for such arms, and when found to sieze them. 

The Governor may revoke any licence, when, within 7 (seven) days afrer revoca- 
tion ; the arms and ammunition of the holder of the revoked licence must be deposited 
with the magistrate, under the same penalty as if he had never held a licence. 

No one shall, in any proclaimed area, sell to, make, repair, or keep for any person 
not excepted or licensed under this Act any arms vor ammunition; and no one shall 
deliver to any one, unless a resident magistrate, justice of peace, or _field- 
cornet, any arms or ammunition without production of his licence under this Act, and 
without a written permission from the magistrate, undera similar penalty tothat al- 
ready stated. 

All arms, weapons, or ammunition deposited with the resident magistrate, and 
belonging to any persons unlicensed,. shall be valued within six months by a_ person 
appointed by the magistrate for that purpose, and the value fixed upon them shall 
be paid tu the respective owners. 

Issuers of licences are bound to keep a register of them, and of the arms and 
ammunition stated in them, which register shall be open to public inspection," and 
certified copies annually transmitted to the Colonial Office. | 

Persons authorized to issue licences may also issue permits of removal to a par- 
ticular place within a certain time. 

Any one enrolled as a burgher, ur serving in any Yeomanry or Volunteer Corps, 


may, without production by him of his licence, require the production of licences 
from others. 
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HI. RELATING TO THE EMPLOYMENT OF NATIVES. 


As the law which regulates the conduct of masters and servants has, to a great 
extent, been framed with the view of dealing with native servants, a short resumé of 
the Master and Servants Act—No. 15 of 1856, and of Act No. 18 of 1873 and 7 of 1875 
is given, in addition to Act 22 of 1857, which deals with natives alone. 


Law oF MASTER AND SERVANT. 


The contracts of service entered into between masters and servants have been 
the subject of special legislation on the part of the Colonial Parliament, but in cases 
not provided for by the Legislature are regulated by the general law of this Colony 
regarding bi-lateral contracts. 

Contracts of service entered into out of the Colony, in order to have force and effect 
here, must have been in writing, and must be duly certified by some British Consul or by 
some similar officer, or by some magistrate or other proper authority, unless some other 
satisfactory proof of their execution can be offered to the magistrate, before whom they may 
come into question. 

Every contract of service is deemed to be entered into for one month, unless it is other- 
wise specified, with the exception that contracts in trade, where the servant does not live 
with the master, end on the Saturday night, next after they had been entered into, and that 
contracts for piecework end with the work ; or, if the work be not finished within a reason- 
able time, whenever the master puts an endto them. No ora/ contract of service is binding 
for more than one year, nor valid, unless the time at which the service is to be entered upon 
is stipulated. No written contract of service is valid for more than one year, nor is any such 
contract in any case valid or binding on any servant unless the service so contracted for is 
stipulated to commence within the period of one month from the date of the contract, except 
the contracting parties have affixed their signature (or in case of illiterate persons, their 
mark) to the contract, in the presence of a magistrate or other proper officer, who attests 
the same, and who has satisfied himself that the parties enter into the contract voluntarily, 
and with a full comprehension of its contents. Contracts of service entered into by the fraud 
mis-representation, or concealment of either of the parties, are liable to be set aside hy the 
magistrate. No contract of service is valid for more than five years. 

In the absence of any special agreement, one month’s notice, calculated from the day of 
notice, must be given in all contracts of service, by the party wishing to determine the same, 
excepting whore the service is weekly, or where the contract is put an end to by mutual con- 
sent. Such notice is waived if the servant remains in service after the day on which, 
according to the notice, the contract of service should expire. 

Servants hired to reside on the premises of the master must be supplied with food and 
lodging, in the absence of any special agreement to the contrary. When an action is brought 
for recovery of wages for service, and the rate of wages is specified in the contract, the 
magistrate has to fix such rate by local custom. In case of illness a servant is entitled to 
one month’s wages, and to be boarded and lodged by the master during the time of his 
incapacity, so long as it does not extend beyond the date of the expiration of the contract 
nor exceed two months; and in case it does exceed two months, the master may at any 
time after the expiration of that period consider the contract at an end, having, however. to 
make good the benefits including food and lodging stipulated in the contract, up to the date 
of his declaring his intention to terminate the contract. Servants practising any trade or 
handicraft are not entitled to wages during illness, nor to food or lodging for any longer 
period than one month, after which time the master may terminate the contract. 

A master is not entitled to the services of the wife and children of his servant, unless 
there be an express stipulation to that effect in the contract of service. In case the whole 
family enter into service and the husband dies, the contract ceases one month after the 
husbands’ death with regard to the services of his wife and children. 

Contracts of apprenticeship must be in writing, and signed by the master and parent, 
or guardian, and by the apprentice if ten years old. Children above ten and under sixteen 
years of age may be apprenticed by their parents or guardians until their twenty-first year, 
or for any shorter period ; but no contract of apprenticeship by which any child under six- 
teen years if u female, and eighteen ifa male, may be apprenticed as an agricultural or 
domestic servant, is valid for any longer period than until such child has attained the full 
age of sixteen if a female and eighteen if a male. 

When parents abandon or desert, or by death leave in destitution any child under 
sixteen, the person with whom the child is left or is found shall give notice to nearest field- 
cornet or to magistrate, for apprenticeship purposes, and failing to do so, and retaining such 
child in his possession or employ, is hable to a penalty. 

All persons with whom children may be left destitute are required to give notice thereof 
to the resident magistrate of the district, or to the nearest field-cornet, who, upon receiving 
such notice, will have the children removed or apprenticed, the magistrate being considered 
their ex-officio guardian. The master of such an apprenticed destitute child may at any 
time thereafter take such apprentice to any place of residence to which he may have 
removed with the consent of the resident magistrate. 

The death or insolvency of a master of any servant causes the contract of service to 
determine one month after such death or insolvency, if the time of service does not expire 
hefore that time, the servant being bound to perform his service, and being entitled to his 
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wages, up to the date of the determination of the contract. The death or insolvency of the 
master of any apprentice serves as a discharge of the contract of apprenticeship, reserving 
to the apprentice the remuneration due to him, and reasonable compensation for any sum of 
money paid by or for him to the master. In the case of the death of the master to whom 
‘a destitute child has been apprenticed as a domestic or agricultural servant, the master’s 
widow may claim the apprentice’s service, otherwise, and in the case of the master’s 
insolvency, the magistrate may, if he deems it expedient, again apprentice the child, if under 
sixteen years, with his consent, and over sixteen with his consent. 

In the case of the death of a servant his legal representatives are entitled to the wages 
due to him, but only up to the time of his death. nh .e 

In the event of the master removing his residence from the place at which the service 
was contracted to be performed to any greater distance than two miles, the servant or 
apprentice is not bound to perform his service at the place to which his master has removed, 
unless his expressed or implied consent to the removal has been given, or any agreement 
touching such removal has been effected. If the servant or apprentice refuses to accompany 
his master to the place of residence to which he may have removed, or to go on a journey 
when he is not bound to do so, such refusal acts as a discharge of the contract, with the 
same effect as a discharge, by reason of the death or insolvency of the master. No servant 
or apprentice hired to perform domestic service can refuse to accompany his master or 
master’s family on a journey within the Colony and to perform his service during such 
journey. 

A manwho murries a female servant may, after his marriage, dissolve her contract of 
service and receive her wages due, but is bound to make reasonable compensation to the 
master for the loss of her services. In the case of pregnancy of a female servant, the master 
may dissolve the contract of service, provided he pays her the wages still due to her from 
him. Domestic female servants residing on premises, marrying, may be discharged by their 
masters on payment of wages. 

Every resident magistrate has power to punish a servant by fine, and in default of pay- 
ment by imprisonment, with or without hard labour, for negligence, insolence, drunken- 
ness, desertion, insubordination, or other misconduct, on complaint of the master, such 
complaint to be lodged within one month from the day on which the master becomes 
cognizant of the offence. The servant is bound to appear before the magistrate at the 
master’s order, and failing to appear is liable on conviction to all expenses incurred by his 
default. In case the master himself, after giving such an order does not appear, he becomes 
liable for the expenses incurred, and to certain penalties in the case of his failure to pay 
them. ‘The period of the servant’s imprisonment, aud that during which he may have 
absented himself from the service of his master, is added to the term of service stipulated in 
the contruct, and the magistrate may order him to inake reasonable compensation to the 
master for the loss of his service during his absence. Upon complaint of misconduct of the 
servant, made by the master, the magistrate may cancel the contract at the desire of the. 
master upon conviction of the servant, or at the desire of the servant in case the master fails 
to obtain such conviction. The servant may obtain a similar cancellation in the event of an 
unlawful assault made upon him by his master. The magistrate, moreover, has the power 
to punish w master by fine or imprisonment for withholding wages due to his servant, or for 
refusing to deliver property belonging to the latter, or for failing to supply articles 
stipulated in the contract of service, or for some other similar misconduct, at the complaint 
of the servant. Any servant or apprentice may leave his place of service in order to lodge 
such complaint. In case any complaint on the part of either the master or servant is proved 
to have been unfounded, the magistrate has power to punish such complainant by fine, or in 
default thereof by imprisonment. In the case of detention of a child as servant by any 
person the magistrate has the power tu order the restoration of the child. 

No one is bound to give his servant a character, nor to say why he refuses it. For 
giving a false character a master is liable in damages for what another person suffers who 
takes the servant under the false character. 

Any person who by violence, threats, intimidation, or molesting, shall force, or 
endeavour to force a servant from his work, or prevent a servant, not being hired, from 
accepting work, or shall endeavour to force or induce any servant or apprentice to belong to 
an association, or to contribute to a fund, or who shall use violence to, or threaten another’s 
property, or who shall molest another for not belonging to a club, or for not contributing to 
a common fund, or for refusing to pay penalties arising out of non-compliance with rules 
and orders made to advance or reduce the rate of wages, to alter hours of working, to alter 
the quantity of work, or to regulate the management and carrying on of manufacture, 
business, trade, or labour; or any person who by violent means afore-mentioned shall force 
or endeavour to force any person carrying un manufacture, trade, business, work, labour, or 
agriculture, to alter his mode of carrying on the same, or to increase or limit the number of 
his apprentices or servants, shall on conviction thereof before any resident magistrate or 
other competent court, be imprisoned with or without hard labour for any period not 
exceeding three months. Meetings for the purpose of consulting upon rates of wages and 
other lawful associations are however not prohibited. 


Act 7 of 1875.—Act No. 7 of 1875 enacts that on the trial of any master or 
apprentice, under the provisions of the Master and Servants Act, the accused and his or her 
wife or husband respectively shall be competent, though not compellable, to give evidence. 
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Act 2%, 1857, was passed to prevent the improper introduction into the Colony of 
children belonging to native tribes beyond the borders, and provides:—That no native 
children under sixteen years of age shall be brought from beyond the border and kept 
within the Colony without the previous sanction of the Governor, under a penalty of £20, 
and 1s. a day for detention, unless the bringer and keeper he the child’s parent or unless he 
within fourteen days delivers the child to the magistrate, who shall not apprentice the child 
to the bringer. Temporary visitors may, however, bring such children with them as servants. 
All such native children are under the Governor’s guardianship, and are to be apprenticed 
or placed at an industrial school until their eighte:nth year. 


IV. LAWS ADOPTING AND GIVING EFFECT TO NATIVE LAW ANID CUSTOMS. 


Act 18 of 1864 recites that there are native locations in the Colony, occupied by natives 
who are becoming civilized, but to whom the laws of inheritance in force in the Colony are 
at present unsuitable, and as these laws are also unsuitable to the Fingoes, and it is 
expedient that the property of all persons holding at the time of their death, a certificate of 
citizenship, and of all natives, resident in any native location, should affer their death be 
administered according to their own customs and usages, it enacts that all property 
belonging tothe holder at the time of his death of a certificate of citizenship, shall be 
administered according to the customs and usages of the tribe or people to which the 
deceased belonged, relative to the administration and distribution of property left by him 
at his death ; that no letters of administration from the master, as provided by Ordinance 
104, shall be necessary in regard to the administration of this property, nor shall the master 
be called upon to interfere with such administration; but if any controversies or questions 
should arise between the relatives or reputed relatives of the deceased regarding the 
distribution of the property left by him at his death, such controversies or questions shall be 
determined according to native usages and customs by the resident magistrate of the district 
in which the deceased was domiciled at the time of his death, and it shall be lawful for 
the Governor, should he see cause so to do, to define or describe from time to time by 
proclamation the customs and usages to be observed in the administration and distribution 
of such property; which customs and usages, so defined, shall be observed, whether they be 
im conformity with native customs and usages or not; and the Governor may by such 
proclamation lay down rules and regulations as to the course of procedure to be observed in 
regard to the administration and distribution of the property left by the deceased. 

The Act further provides that the provisions wall anply to all natives, resident in any 
native location, as from time to time deseribed by proclamation, in like manner as if every 
deceased native, who was domiciled in any such location at the time of his death, had been 
at that time a holder of a certificate of citizenship. The Governor may also by proclamation 
empower the superintendent of the location to decide disputes instead of the resident 
magistrate. 


British Kaffrarian Ordinance No. 10 of 1864, and which is still in force in 
the British Kaffrarian districts, recites that it is expedient that the property of Katfirs, 
Fingoes and 'Tambookies, who at the time of their death may be domiciled in these territories, 
should in certain cases be withdrawn from the operation of the ordinary laws, and 
enacts :— 

1. That if any member of a Kafir tribe, resident in that territory, or any Fingo or 
Tambookie should die, leaving a widow to whom he shall have been married according to 
the forms of the Christian religion or by a magistrate, or any children or direct issue of 
such marriage, and not leaving any other widow, to whom he shall have been previously 
married according to the customs of his tribe, or any children or direct issue of such 
marriage, then any i aed which he shall die possessed of, except any property which 
may have descended to him according to the customs of his tribe, shall be administered and 
distributed according to the ordinary law of the Colony. 

2. If such native die, leaving a widow married by him according to the forms of the 
Christian religion, or by a magistrate, and likewise leaving a widow or widows to whom 
he shall have been previously married according to the customs of his tribe, or children, or 
direct issue thereof, or leaving only such widow or children, or issue or both, then any 
property which he shall die possessed cf shall be subject to the law of inheritance as to 
moveable property established by the customs of his tribe; and in this last case, the widow 
married ending to the forms of the Christian religion or by a magistrate, and the children 
and issue shall, if they think fit, be entitled tothe same rights in respect of deceased 
property as any widow to whom deceased was married according to native custom, or child. 
or direct issue. 

4. No marriage of any such native according to Kafir customs shall be valid, if the 
native has been previously married according to the general law, and the spouse be 
still alive. 

5. Such native having no wife or children nor direct issue may bequeath any of his 
property in such manner as he shall think fit, except that acquired by descent according to 
native custom; but if he die without leaving any widow or children or issue, and without 
making a will, his property shall be subject to the rules of inheritance as to moveable 
property established by his tribe. 
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6. All property which before and after 1864 he acquired by virtue of the customs of his 
tribe shall be subject to these customs. 

7. Every native whose parents shall have been married according to the forms of the 
Christian religion, or by a magistrate, or according to the customs of his tribe, shall be 
legitimate, unless in the case of a marriage according to the customs of the tribe it be 
shown that one or both of such parents had been previously married according to the forms 
of the Christian religion, or by a magistrate, and that the previous spouse be still alive. 

8. No letters of administration to the Master are necessary for the administration of 
the property of such natives; but all questions which may arise respecting that property 
shall be determined by the magistrate or officer in charge of the tribe or location in which 
the deceased was domiciled at the time of his death, an appeal lying to the Governor. 

9. The magistrate’s certificate of his final decision shall justify the transfer by the 
Registrar of Deeds of any land belonging to the estate. 


V. RELATING TO HUT-TAX, NATIVE LOCATIONS, AND THE TENURE OF LAND 
THEREIN BY NATIVES. 


(Acr 2, 1869, Acr 10, 1870, Acr 6, 1876, Acr 8, 1878, Acr 40, 1879.) 


Act 2 of 1869 makes provision for the collection of hut-tax, and after reciting the 
difficulties that had arisen in collecting from persons living on Crown lands reserved as 
native locations, occupiers’ rent for huts, it provides that the civil commissioner of the 
division where the location is situate, or other person thereunto authorised by the Governor, 
by publication of his authority in the Government (Gazette, may demand and sue for and give 
receipts for 10 shillings yearly in respect of each hut on such location from the occupier 
using or claiming the hut during any portion of the year; and after three months’ default 
the collector, in addition to the ordinary remedy by action, may attach and seize a sufficient 
number of cattle, stock and other moveable property of the person liable to the tax, and if 
payment be not made within fourteen days after such seizure, sufficient of the property seized 
shall be suld by public auction to answer the demand and cost of levy and sale, unless 
before the sale the claimant of the property shall commence an action for its recovery, and 

ive sufficient security to prosecute his action without delay, and abide and perform the 
judgment, which if adverse may be not only for the amount of the hut-tax, but also for the 
amount of cost of levy and seizure and cost of action. 

Stock seized in satisfaction of this hut-tax is however to be released on sufficient 
security being given. 

The ten shillings is payable in each year on the 3lst September without the necessity 
of any demand ; and if no person can be found who shall claim or shall have occupied or 
used any hut at any time during the year ending 31st December, the collector may cause 
such hut to be destroyed. 


Act 10, 18'70, provides for the management of native locations. It recites that tracts 
of land have been sold to, or set apart for use of certain individuals or communities, with 
rights of uses of commonage and water over land adjoining them, and that it is desirable to 
establish rules for their good management in all cases where they are not already subject 
to municipal regulations or other regulations enacted by the legislature, and enacts as 
follows :— : 

The Governor, with the advice of his Executive, may, In the case of any such com- 
munity or tract of land, make, alter, and amend all such regulations as may be required 
for the preservation of the health of such community; for the proper control and equitable 
distribution of all streams of water belonging to it; for the due management of the com- 
monage and rights of pasturage, including provisions giving travellers rights of outspaning 
upon Poanouable payment, and power of acquiring reasonable payment from members of 
the community enjoying more largely or mure beneficially than others such common rights, 
and to impound animals trespassing on such common lands; for the preservation of timber 
and brushwood ; and to prevent and remove nuisances. 

All moneys so received under such regulations shall be administered for the common 
benefit of the community, aud the regulations may provide for penalties for contraventions, 
and have force of law after publication in the Gazette. 


Act 6, 1876, Native Locations Act, gives the Governor the power to appoint 
an inspector tu supervise and manage cach native location of not less than 100 huts or 
dwellings, unless they are situate on private land, and there may be one inspector to more 
than one location. 

Half of the inspector’s salary to be paid by occupiers of huts, who are liable for 10s. 
hut-tax, and the owner of a location on private property is to pay a half-share in relief of 
the other half which would otherwise be due by the Government. 

These inspectors have the powers of a field-cornet or police constable, and must keep 
a register of huts, names, and occupation of occupants, and number, marks, and discription 
of stock of each occupier. Inhabitants of location bound undezv a penalty to give informa- 
tion required for registers. 
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Changes in number of huts or stock; and deaths, to be reported to inspectors under 
penalty. 

Stock not registered may be impounded by inspector, whose written order can alone 
justify release by poundmaster. 

Persons aggrieved by seizure of stock entitled to redress from resident magistrate. 

A penalty is imposed on those who obstruct the inspector in execution of his duty. 

The possession by an inhabitant of stock not registered is primi facie evidence of 
theft of it. 

Settlers semmoned and not showing sufficient cause for being on location without 
authority may be removed summarily by order of magistrate. The Governor may by 
proclamation make and amend regulatious not inconsistent with the Act necessary and 
expedient for carrying it into effect, and to provide for punishment by fine and imprisonment 
for breach of regulations. 

The Act is not to apply to any native location within the limits of a municipality, 
which may however apply the Act or part of it by a proper municipal regulation. The 
inspector may prosecute all contraventions of the Act or regulations before the resident 
magistrate of the district within which the location is. 


Act 8, 1878, amending the Native Locations Act 6 of 1876, defines a native location 
to be ‘‘ any number of huts or dwellings exceeding five, within an area of one square mile, 
occupied by any of the native races, such as Kafirs, Fingoes, Basutos, Hottentots and the 
like, such occupants, in case such huts or dwellings shall be situate on land which is private 
property, not being in the bond jide and continuous employment of the owner of such land 
either as his domestic servants, or in or about the farming operations, or any trade, business, 
or handicraft by him carried on on such land.’’? No such native location shall be established 
or continue to exist on Government or private property without the express licence of the 
Governor first had, which licence he may revoke or suspend, but native locations in actual 
existence at the time of the passing of the Act shall be deemed to be established, and 
continue with such licence, unless the Governor by proclamation notifies that it shall cease 
from a date named. This is, however, not to be construed as giving power to remove any 
occupant of a native location from land of which he is the registered proprietor. If any 
private proprietor of land desires to establish a native location there, he must apply to the 
Governor for leave through the civil commissioner, who shall forward the application to the 
Secretary of Native Affairs, with his report thereon; the Governor may then point out 
the limits within which huts are to be erected on the location, and may limit the number 
of huts. Whoever establishes or continues a location without licence is liable to a penalty. 
All horses, horned cattle, sheep and goats, belonging to residents in the location shall be 
branded or marked, as the inspector may require, under a penalty of fine or imprisonment, 
and all such stock found on a focation not branded or marked may be impounded by the 
inspector and dealt with as stock not registered as dealt with hy Act 6, 1876. 


Act 40, 1879, or “the Native Location Lands and Commonage Act,” provides that 
the Governor may divide a portion of land in native locations, into lots, and grant titles to 
such lots on individual quitrent tenure; but the grantees of such lands shall be subject to 
all regulations made or to be made for the proper government of native locations; and the 
Governor may also reserve land near such lots as commonage for pasturage of stock, the 
property of the occupiers of these lots, and make regulations, fixing the number of live- 
stock which each owner shall depasture. 


VI. STATUTES RELATING TO THE TENURE OF LAND FOR NATIVE 
PURPOSES, NOW OR FORMERLY TELD BY RELIGIOUS OR OTHER 
SOCIETIES FOR NATIVE PURPOSES. 


Act 12, 1878, the London Missionary Socicty’s Institutions Act, recites that it is 
desirable to give the inhabitants of these institutions, on certain conditions, titles in freehold 
of land previously occupied by them; free of transfer duty and survey expenses; and that 
it is desirable that the secular control of the missionaries should cease under the altered 
circumstances, aud enacts that the Governor may appoint surveyors to divide and allot the 
land under instructions to the respective occupiers ; disputes to be decided by the Governor, 
who may cancel the grants of the certain lands made to the missionary institutions, in trust 
for native purposes, and grant titles to the individual occupiers, according to the survey - 
and allotments. The London Missionary Society is authorized to appoint persons to transfer 
the tracts of land occupied by the missionary institutions at Hankey and Kruisfontein to 
the respective individual oceupiers, and such transfer shall vest in the transferees the full 
right and title to what may be transferred to them. The occupiers of land at Hankey to 
have certain grazing rights, subject to regulations, over adjoining Crown lands, and the 
commonage to be a free outspan place for the use of the public. 

Survey expenses to be paid out of the general revenue, transfer dues remitted. 

All grants of allotments not to be alienated for ten years, unless with consent of 
Governor. Licences to sell wines in these institutions not to be granted for ten years 
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without the consent of three-fourths of the occupiers of the land there. Governor in council 
to make regulations relating to sanitary matters, water, collection of salt, commonage, 
pasturage, preservation of wood, and removal vf nuisances, with power to impose penalties. 


Act 20, 1876, provides that certain grants in freehold by the Colonial Government, 
one being to the missionaries for the time being of the Free Church of Scotland at Block 
Drift, for the purpose of being exclusively used as a seminary and mission of that Church 
for religious instruction and agricultural and other useful occupation to the aborigines ; 
another to the trustees for the time being of the female seminary attached to the Free 
Church of Scotland Mission School at Lovedale, for the purpose of being exclusively used 
as a female seminary and mission of the said Free Church for religious instruction to the 
aborigines; both grants being on condition that the land thereby granted should revert to 
the Crown wheén it ceased to be used for those purposes; and three more grants to the 
successors in office to the resident missionary of the Free Church of Scotland at Lovedale, 
in trust for the Lovedale Missionary Institution, on condition that the land so granted 
should bo used exclusively for educational purposes; should, as to so much of the grants, 
as restricted the use of the granted lands to the special purposes therein named, be cancelled 
and the trustees for the time being of the Lovedale Missionary Institution, now by this 
Act hold, possess, and enjov these lands as free property. 


VII. BASUTOLAND, TRANSKEI, GRIQUALAND EAST, GCALEKALAND, AND 
TEMBULAND ANNEXATION ACTS, AND REGULATIONS THEREUNDER. 


BaSuTOLAND. 


Act 12 of 1871 provides for the annexation of Basutuland. It recites a proclamation 
of 12th March, 1868, by Governor Wodehouse, declaring the Basutos to be for all intents 
and purposes British subjects, and the territory of the tribe to be British territory; that 
as this territory is contiguous to the Colony, and it is for other purposes desirable that the 
territory should be annexed to the Colony; and that as the tribe is not yet sufficiently 
advanced in civilization and social progress to be admitted to the full enjoyment and sub- 
jected to the full responsibility granted and imposed by the ordinary laws of the Colony ; 
but it is expedient for the time being that the tribe and their territory should be subjected 
to special administration and legislation: it enacts that after the publication by the 
Governor of a proclamation for bringing this Act into operation, the territory (the 
boundaries of which are fully described in the Act) showd be annexed to this Colony ; so 
that the territory included in the Colony of the Cape of Good Hope shall for the future 
together with the territory of Basutoland form the Colony of the Cape of Good Hope; but 
the territory of Basutoland as defined shall for the time being remain “‘ subject to the laws, 
rules, and regulations now in force thereiu for the Government thereof,” and shall not by 
virtue of its annexation be or become subject to the general law of the Colony. 

It next enacts that the power of making, repealing, amending and altering laws, rules, 
and regulations for the Government of this territory shall, until otherwise provided by Act 
of Parliament, be vested in the Governor for the time being of the Colony, and such laws, 
rules, and regulations shall be by him promulgated in the Government Gazette; and no Act 
passed or to be passed by Parliament shall extend or be decmed to extend to this territory 
unless such Act be extended thereto in express words cither contained therein or in some 
other Act of Parliament, or unless the operation thereof shall be extended to it by the 
Governor by proclamation or Government notice; and in such case such proclamation or 
notice may be amended or repealed from time to time by a like proclamation, and no 
proclamation or notico in the Gazette shall be deemed to extend to the territory of Basuto- 
land unless it be declared in express words in such or some other notice or proclamation 
to extend to it. 

The Act also provides that such laws, rules, and regulations shall be laid before both 
Houses of Parliament within fourteen days after the beginning of the session of Parliament 
next after the proclamation, and shall be effectual, unless in so far as they shall be repealed, 
altered, or varied by Act of Parliament during such session. 

Its third section provides that the courts of this Colony shall have jurisdiction and take 
cognizance of, try and determine, any cause, or entertam any matter, civil or criminal, 
which the Governor may from time to time by any proclamation or notice in the Government 
Gazette (extending to this territory) declare to be cognizable by such courts, the subject 
matter whercof shall have occurred within the local limits of the territory, or the parties 
whereto, or any of them, arc or may be resident within such limits, in like manner as if 
such subject matter had occurred and such parties were resident within the former limits of 
the Colony. 

In addition to the proclamation of 12th March, 1868, there were certain regulations 
framed on 13th May, 1870, by Governor Wodehouse, which are referred to in subsequent 
proclamations. 

On 23rd August, 1871, by proclamation No. 51 of 1871, published in the Gazette 
of 25th August, 1871, Sir H. Barkly, as Governor, divided Basutoland into four districts, 
and proclaimed that each resident magistrate should have jurisdiction im all civil and 

c2 


12 NATIVE LAWS AND CUSTOMS COMMISSION. 


criminal cases, except those punishable by death, under the laws of the Cape Colony. which 
should be triable before three of the magistrates, and punishable under the laws of the 
Cape Colony. 

“" On'6th November, 1871, by proclamation No. 4 of 1871, Sir H. Barkly provided that 
all acts which by the laws of the Cape Colony are held to be offences against person or 
property shall, due allowance being made for the circumstances of the country, be held to 

e offences and punishable accordingly. 

This proclamation contained other regulations, those of which now in force are repealed 
in the subsequent proclamation. by Sir H. Barkly of the 29th March, 1879, which contains 
the statute law now in force in Basutoland, and deals first with the 


“ Courts of Lae.” 


It authorizes the creation of other magisterial districts by proclamation, and the 
appointment of acting magistrates; makes the courts of the resident magistrate courts of 
record, and their proceedings public; defines the limits of the magistrates’ jurisdiction ; 
also the crime of murder, with culpable homicide and theft; and appoints their punishments, 
among which a fine may be imposed for the crime of culpable homicide. 

Rape, without being defined is made punishable by whipping and confiscation of 
property or imprisonment, with or without hard labour; while all other offences against 
the person or property are punishable by confiscation of all or part of the offenders’ 
property, or imprisonment, or whipping, or both. 

All acts which, by the laws of the Colony, are offences against person or property, shall 
(duo allowance being made for the circumstances of the country) be held to be offences 
in Basutoland, and punishable as if committed in the Colony. 

Any person forcibly compelling another to submit against his or her will to circumcision 
(lebollo), ‘or any other like act or ceremony, and any one aiding in such circumcision or 
ceremony without the consent of the child’s parent or guardian, shall be guilty of assault. 
Any one practising or attempting to practise witchcraft, and falsely accusing another of 
practising it, is called a rogue, and punishable by fine, confiscation of property, and 
imprisonment. 

Persons domiciled in Basutoland, committing crimes out of it, may be punished in 
Basutoland, as if the offenco had been there committed. 

No female shall be subject-to corporal punishment. 

A return of all cases is to be sent to the chief magistrate. 

Crimes punishable by death are triable before any three of the magistrates, and if they 
differ as to the verdict the accused shall be discharged. 

No sentence of death shall be executed except upon warrant of the Governor. 

In case of confiscation, the property shall be applied to purposes of Government, except 
so much of it as the presiding magistrate shall award to the injured party or the informer. 

For every crime not capital, 36 lashes in addition to any other punishment may be 
awarded. 

Magistrates lave jurisdiction in all civil suits, which shall be dealt with according to 
the law of the Cape Colony, except where all the parties are natives, when it may be dealt 
with hy native law, which in case of difference shall be that applicable to defendant. 

The proceedings shall be the same as those in the court of the resident magistrate in 
the Colony. 

In civil swits an appeal lies to the chief magistrate, if noted within fourteen days after 
this decision, and £1 deposited as security for costs, which shall be forfeited if appeal held 
frivolous or is abandoned ; but otherwise it is paid to appellant. 

Cases in which the imprisonment exceeds onc month, or the fine or confiscated property 
exceeds £5, or any lashes are awarded, must be sent for review to the chief magistrate, who 
shall certify if the proceedings be in accordance with real and substantial justice, and may 
altcr or reverse the sentence, and set aside or correct the proceedings, but shall have no 
power to increase the sentence. 


Marriages. 


Jompulsory marriages are prohibited. Marriages by Christian ministers, or civil 
marriage officers, are as binding and have same effect as in the Cape Colony ; and questions of 
divorce or separation between such spouses are decided before the chief magistrate by Cape 
law ; but where any marriage took place before a Christian minister before 13th May, 1870 
(the date of the regulations by Governor Wodehouse), questions of divorce arising out of 
such Christian marriage shall be tried and decided according to the laws and customs of the 
Rasutos in force at the time of the marriage by any resident magistrate. 

Persons married according to Basuto custom may register the first marriage with the 
resident magistrate of the district where it took place, or where the parties reside, and may 
also register the dowry cattle, provided the registration be within a month after the 
marriage. 

A fee of 2s. 6d. in respect of all marriages. Divorces between parties married 
according to Basuto custom since 13th May, 1870, are triable by any resident magistrate, 
but the law is not specified. 
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Where a husband (married according to Cape law) afterwards takes another wife, 
according to Basuto custom, he shall be liable to the punishment of a bigamist by Cape 
law. 
Any spouse married according to Cape law, and dying testate, questions as to recogni- 
tion of his will and administration of the estate and property are regulated by Ordinance 
104, or any other Cape law in force, so far as it is applicable to the circumstances of the 
country, the chief magistrate being substituted for the master. 

If anyone so married dies intestate, questions of inheritance or guardianship shall, in 
case of Europeans, be decided by Cape law, and in case of natives, by Basuto custom. 

If a husband married under native custom die, his wife may re-marry, but then the 
custody (khodiso) or guardianship (bodiso) of her children by her deceased husband shall 
be regulated by Basuto custom. 

If spouses married under Basuto custom both become converts to Christianity, and are 
re-married by Cape law, the issue of both marriiges «ome under operation of Cape law, but 
this shall not affect the rights of the children of either spouse born of a marriage with 
another woman by Basuto law. Twenty-one is the age of majority. 


Tenure of Lands, Hut-Tax, Pounds, and Passes. 


The Governor may allot the land for occupation of the members of the tribe, and divide 
the territory for that purpose into sub-divisions, nominating a headman to each, who shall 
submit a list of fit allottees to Governor’s Agent, and each allottee according to Sir Henry 
Barkly’s proclamation had to pay a hut-tax of 10s. a year for each hut for the occupation of 
a family, and in computing this tax ten shillings was due for each wife, whether she 
occupied a separate hut or not. 

This tax was by Sir B. Frere’s proclamation of 12th April, 1880, increased to £1, while 
the tax for each wife was abolished. The tax may be paid in money, grain, or stock; at 
value fixed yearly by Governor’s Agent. The headman to be assistant tax-gatherer. If 
hut-tax be not paid, it may be recovered under judgment of the resident magistrate’s court 
by sale of so much of the property as may suffice to cover the debt with expenses, and if 
payment cannot be got defaulter may be ejected or imprisoned for two months. 

Every resident leaving Basutoland, without a pass from resident magistrate, is finable 
20s. New arrivals must be reported within ten days by headman to resident magistrate, 
under a penalty of £5. Governor’s Agent may establish pounds, and appoint poundmaster, 
and regulate pound fees. 


Trading Iegulations. 


All traders must, under a penalty of £10, have licences for not more than a year, 
which, under Sir H. Barkly’s proclamation, the Governor’s Agent might refuse to grant 
or re-issue, while the licence may restrict the holder to trade in a particular place, or may 
allow moving about. But by Sir B. Frere’s proclamation of 12th April, 1880, this power to 
refuse is repealed, and now the Governor’s Agent may only refuse the renewal of the 
licence of any trader convicted twice before a magistrate of any breach of a Basutoland Regu- 
lation or Government Notice. 

Where a trading licence is refused or forfeited the holder unless it shall have become 
liable to seizure may remove the materials of his buildings and his movables within three 
months; and failing this it may be removed or sold by Governor’s Agent, and proceeds after 
paying expenses paid to the owner, who shall be entitled to compensation; but may, on 
paying every month in advance £1 go on trading for three months. 

The sale of wine, beer, and spirituous liquor is prohibited under a penalty of £20 for 
first, and £10 for any subsequent offence, and forfeiture of his trading licence and of all the 
liquors found is his possession. A penalty of £20 and forfeiture of lhquors is imposed upon 
those who bring liquors into Basutoland without a licence. Non-production of trading 
licence at request of police officer or person authorized to demand it by Government Agent is 
punishable by a £10 fine. 

All trading stations, premises, or vehicle used for purposes of trade, are liable to exami- 
nation by Governor’s Agent or resident magistrate, under a penalty of £10 for obstruction. 

All trading licences expired on 31st December, and those taken out before 30th June, 
cost £10, and after that date £5. 

Conveyance of a licensed trader may pass by the regular roads between his residence 
and the boundaries of Basutoland. 

£1a month is payable for a hawker’s licence, with or without a vehicle, and £1 for 
every other vehicle. 

By Sir B. Frere’s proclamation of 32th April, 1880, it was further provided that no. 
hawker shall pursue his calling nearer than within a radius of a mile to any trading station, 
under a penalty of £10. 

Those who enter Basutoland to buy corn from traders must obtain permit from resident 
magistrate, or officers in charge of police stations, and must on leaving get certificate from 
seller of quantity sold, and if the quantity found in their wagons exceeds this the trader is 
liable to a fine of 5s, for each surplus bushel, and the wagon and corn may be detained till 
the fine be paid. A licensed trader can only keep 200 animals, whether his own or not, at 
his station. 
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Transfer of any trading licence must be executed in presence of Governor’s Agent, or 
his agent, or a magistrate, on payment of 2s. 6d. transfer fee. 

Basutos carrying grain out of Basutoland must pay 23. 6d. pass for each vehicle, and 
for each pack-horse, cow, ox, under a penalty of £1, and in default of payment are liable to 
ne month’s imprisonment. 

Anyone who delivers any firearm or amuinition to any other without magistrate’s 
written consent is liable to £500 fine or seven years’ hard labour. | 

Anyone bringing firearms or ammunition into Basutoland without licence shall forfeit 
the articles to the Crown, and be liable to £100 fine, or imprisonment for two years. 

Resident magistrates receiving applications for such licences may grant provisional 
licences till he receives reply from Governor’s Agent. 

Standards of weights and measures are same asin Colony. All penalties are recover- 
ablo bofore any resident magistrate by seizure and sale of defendant’s property, when one- 
half shall in each case be granted to informer and the balance to the Crown. 


The Cape duties on stamps and on transfer of immovables, and on sales by auction are 
payable in Basutoland, and the laws for the time being of the Cape Colony relating to posts, 
post-officers, or postage stamps, shall apply to Basutoland, provided that postage paid in 
Basutoland covers postage to all parts of the Colony. 


On 4th March, 1879, Sir B. Frere, as Governor, by proclamation, declared that the 
crime of high treason, treason, and sedition, when committed within Basutoland, or by any 
one resident in Basutoland, shall be cognizable by the courts of the Cape Colony having 
jurisdiction to trv and determine such cases arising in the Cape Colony. Under this procla- 
mation, at a special circuit held at Aliwal North in January, 1880, many ringleaders in 
Morosi’s rebellion were tried. 

On 2nd February, 1880, Sir B. Frere, in proclaiming an amnesty to such rebel Baphutis 
as had been engaged in Morosi’s rebellion, not being ringleaders, offered a pardon to those 
who surrendered to a magistrate and gave up their arms, provided that they placed them- 
selves under contract for twetve months upon the railway or other public works at 10s. a 
month with rations. 

By Sir B. Frere’s proclamation of 12th April, 1880, it was further provided that at each 
seat of magistracy where there is a Govermment reserve, traders and others resident in 
Basutoland may, on application to the Governor's Agent, obtain a quitrent grant of one or 
two morgen of land; the quitrent to be at the rate of 10s. an acre, and its proceeds to be 
expended in improving the township at this seat of magistracy, and in case of traders residing 
at isolated stations and away from any Government reserve such traders may obtain (if they 
are in bond fide occupation of it, and have spent on it in buildings £150) a ten years’ lease of 
from one to two morgen of land. 


TRANSKED AND GrievaLann Easr, 


Act 38, 1877 (Transkeian Annexation Act} recites that by a resolution Parliament in 
1875 resolved that this annexation was expedient, und on 12th June, 1876, the Queen, by 
Letters Patent under the Great Seal, authorized the Governor by proclamation to declare 
the same, but not until the Legislature passed a law providing that the territory 
hecome part of the Colony, subject to its laws, which might be modified either by procla- 
mation or by statute, or by Act of Cape Parliament; and as it 1s expedient that the territory 
should become part of the Colony, but the natives occupying it are not sufficiently advanced 
in civilization and social progress to be admitted to the full responsibility imposed by the 
ordinary laws of the Colony, this Act provides that the Governor may proclaim a date from 
which the territory between the Bashee and the Kei Rivers, known as Fingoland and the 
Idutywa Reserve, and the territory between the Umtata and the Uimzimkulu, known as 
Nomansland, shall become part of the Cape Colony, and subject to the laws in force therein, 
except as the application of the same to the said respective territories may be modified by 
any such proclamation. The second section provides that these laws so modified may, until 
otherwise provided by Act of Parliament, be repealed and amended, and new laws made, 
which may also be repealed and amended by the Governor by proclamation. No Colonial 
Act shall apply unless by express words in an Act, or unless it be applied by proclamation 
in express words, and all such laws must be laid before both Houses. Under this Act, on 
15th September, 1879, Sir B. Frere, as Governor and High Commissioner, issued a procla- 
mation defining the boundaries of the Transkei, and on 17th September, 1879, another 
defining the boundaries of Griqualand East; and in both proclaimed regulations for the 
Goverument of these territories under Act, 1877. These regulations for Transkei and 
Griqualand East are similar to and are based upon the Basutoland Regulations, but both 
differ in several respects from those of Basutoland. It will be necessary here only to refer 
to those which differ from the Basutoland Regulations; thus— 

Onder the Transkei and Griqualand East Regulations as to Courts of Law :— 

Mulpahle homicide is not specially punishable by @ fine. 

tape again is expressly so punishable there. 
Confiscation is in no case allowable. 
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Acts which by Cape law are held to be offences against the person or property are there 
punishable by fine or imprisoment, with or without spare diet, and with or without 
solitary confinement, or by whipping, not exceeding thirty-six lashes, or by any two 
or more of such punishments. . 

Those convicted of witchcraft and falsely accusing others of witchcraft are not there 
called rogues, although they are punishable as in Basutoland. 

Capital crimes are there triable before a court of three magistrates, the senior presiding, 
and if they differ the judgment of the majority shall be the judgment of the Court. 

Fines there belong to the Crown, and are applied similarly to confiscations in Basutoland, 
and generally fines there take the place of the Basutoland confiscations. 

As to marriages, whereas in Basutoland only marriages before a Christian minister or 
civil magistrate are held to have the same effect upon the parties and their issne 
and property as similar marriages under Cape Colony law, in the Transkei and 
Griqualand East ‘‘ marriage according to ordinary Kafir or Fingo forms, provided 
such last-mentioned marriage shall be re:ristered within three months from the date 
of such marriage in a book to be kept for that purpose by the resident magistrate 
of the district, shall (also) be taken to be in all respects as valid and binding, and 
to have the same effect upon the parties to the same and their issue and property 
as a marriage contracted under the marriage laws of the Cape Colony.” 

All questions of divorce or separation arising between persons married by a minister 
of the Christain religion, or by a civil marriage officer, or according to ordinary 
Kafir or Fingo forms, and registered, shall be decided according to the law then in 
force in the Cape Colony, and shall be heard before the Chief Magistrate. 

All questions of divorce or separation arising between parties married according to. 
the laws and customs of the natives which may arise or have arisen in respect 
of marriages celebrated between natives before the promulgation of these (September 
1879) regulations shall be tried and decided before any resident magistrate, in 
conformity with the native laws and customs in force at the time of such celebration. 

Again, in the Transkei or Griqualand East there is no regulation by which any marriage 
by a Christian minister or civil marriage officer shall be tried and decided according 
to native custom, as is the case according to the Basutoland Regulations, where 
such marriages took place before 13th Mav, 1870. 

Again, whereas by both laws only the first native marriage can be registered in the 
Transkei and Griqualand East, the registration may take place within three months 
after celebration instead of one month. 

Again, while in Basutoland only the property of those married according to Cape law, 
or dying testate, shall be administered according to the provisions of Ordinance 
104, in the Transkei and Griqualand East the property of persons married under 
native customs and registered shall be administered under that Ordinance. 

Again, while in Basutoland if anyone die intestate all questions in respect to inheritance 
or guardianship shall be decided, in case of Huropeans, according to the law of the 
Cape Colony, and in the case of natives, according to native law, in the Transkei 
and Griqualand East such questions, both in the case of Europeans and natives, 
shall be decided according to the law of the Cape Colony. 

As to hut-tax, lands, &c., in the Transkei and Griqualand East the allotinent of land is 
vested in the Governor, without any special limitation ‘for the occupation of the 
several members of the tribe,” as in Basutoland. 

Again, in the Transkei and Griqualand East, hut-tax is still at the rate of 10s. a year 
for every hut or wife, and this tax is there only payable in money, and not in cattle 
or grain, as in Basutoland. 

As to the trading regulations, the Governor may still in his discretion, in Transkei and 
Griqualand East, refuse to grant or renew a trading licence without assigning cause, 
and there is then no special provision, as there is in Basutoland, allowing 
vehicles of traders to pass freely between their residences and the boundaries of 
the territory by any reguldr wagon road, nor is there any provision that a hawker 
shall not pursue his calling within a radius of a mile to any trading: station. 

As to disarmament, the September regulations provide for the disarmament of the: 
residents in the Transkei and Griqualand East, in terms of Act 13, 1878. 


GCALEKALAND, TEMBULAND, AND BOMVANALAND. 
Regulations similar to those in force in the Transkei and Griqualand East were, in 1880, 


submitted by the Government to Parlhament for adoption; but these were not 
adopted, and this Native Commission was then resolved on. 
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Native Laws and Customs. 
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I. KAFIR LAWS AND CUSTOMS. 
(ComMprLeD From CoLoneEL MaciEin’s CoMPENDIUM.) 
Government. 


{. The Government of the Kafir tribes is by hereditary chieftainship. The paramount 
chief is above all law in his own tribe; he has the power of life and death, and is supposed 
to do no wrong. 

2. The checks upon the despotic inclinations of chiefs are the divisions of tribes and the 
influence of the amapakati or councillors. 

3. The a@mapakati have the privilege of going to ‘‘ dusa,” and reside at the chief’s kraal 
for a longer or shorter period, and while they remain there they form the court for the time 
being. They settle lawsuits and share in the fines accruing to the chief. They are also 
employed as ‘‘umst/a”’ or sheriffs to enforce sentences, and receive fees appertaining to that 
office. 

4, The regular sources of the chief's revenue consist of cattle inherited from his father, 
offerings and occasional tribute from his people, and fines and confiscations. 

5. Thecountry of each chief is divided into districts under his principal councillors ; these 
districts are again subdivided under inferior councillors, and so the governing principle is 
distributed throughout the tribe, bringing every individual beneath its influence. 

G. Cases occurring between individuals of any kraal are generally settled by the head- 
man of the kraal, and if not settled by him are taken to the inferior councillors, and finally to 
the chief; but there is nothing to prevent the parties bringing the case before the chief in 
the first instance. 

7. The laws of the Kafir tribes are but a collection of precedents, consisting of the 
decisions of the chiefs and councils of bygone days, and embodied in the recollections, 
personal or traditional, of the people. 


Criminal and Civil Codes. 


8. The ‘‘criminal code” comprises whatever cases may be arranged under the general 
heads of treason, murder, assault, and witchcraft; the ‘‘civil’’ all that has reference to 
property, including a man’s wife as the principal article, and his character as the next, aud 
proceeding downwards through his various kinds of live-stock to his houses, granaries, and 
corn-fields. 

9. The penal sections resolve themselves into the general system of pecuniary fines, 
varying from a single head of cattle to the entire confiscation of property, which is termed 
being ‘‘ eaten up.” 

10. The exceptions to this are cases of assault on the persons of wives of the chiefs and 
what are deemed aggravated cases of witchcraft. These involve the punishment of death, 
very summarily inflicted. 

11. A distinction is made between cases involving personal injury and those which 
affect property merely. Persons are considered the property of the chief; fines imposed for 
violence on the person are consequently claimed by him. In civil cases, #.¢., affecting rights 
of property, the party aggrieved claims the fine levied, but 1s expected to fee the chief and 
his officials. 

12. Parties have a right to compromise any civil case, but no right to compound for 
criminal cases, as that would be robbing the chief of part of his revenue. 

13. The principle upon which fines are levied are not very rigidly defined. In some 
cases of cattle stealing the law allows a fine of ten head, although but one may have been 
stolen; but this rule of ten for one is not applied, whatever may be the number stolen, the 
decision varying according to circumstances. If the property is recovered uninjured no fine 
is paid ; if portion is restored, the thief is only fined for the missing part. In petty thefts the 
fines inflicted are very insignificant, and seldom amount to more than the value of the articles - 
stolen. 

14. Should a delinquent be too poor to pay a fine, his father or nearest living relativeg 
are held responsible. 
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15. The accused party is held guilty till he can demonstrate his innocence. 

16. The principal of collective responsibility is a main feature of Kafir law. Every 
clan is collectively responsible to the paramount chief, and every kraal is answerable for 
each member thereof. 

17. The custom of following the ‘‘spoor’’ wheresoever it goes is reco 
When owners of stolen property trace the spoor within a short distance of a kraal, say 
500 or 600 yards, they inform the people of the kraal of the ‘‘spoor,” and they are bound 
to assist in passing it on beyond their kraal to about the same distance as above-mentioned, 
when they return and the owners proceed on alone. If the people of a kraal refuse to assist in 
tracing the ‘“ spoor” past their kraal in the manner described, and the owners cannot succeed 
in tracing it any further, they are then considered as the guilty party, and the charge of 
theft is at once iaid against them. 

18. In cases of theft (or indeed of any other crimes to which the principle of collective 
responsibility is applicable) it is not necessary to identify the thief, nor is it necessary that 
ho should be produced or even known. It is sufficient if a case has been clearly ostablished 
against a kraal. 

19. If a stranger sleeps at a kraal, the head of that kraal is responsible for all thefts of 
the stranger’s property, cattle or horses. 


Marriage. 


1. *Polygamy is universally allowed, nor is there any limit to the number of wives a 
man may take. 

2. Concubinage is also allowed, and among the chiefs exists to a considerable extent. 

3. As concubines have a legal standing, their offspring are not considered illegitimate ; 
they rank, howey er, inferior to the children of the married wives, nor can they inherit except 
in default of male issue on the part of the latter. 

4. The custom of paying a dowry or marriage price for wives obtains throughout the 
tribes. Cattle varying according to the rank of the Pride, from ten to a hundred head, con- 
stitute this dowry. ‘The transaction is not a mere purchase. The cattle paid for the bride 
are divided amongst her male relations, and are considered by the law to be held in trust for 
the benefit of herself and children, should she be left a widow. 


5. tMarriage is simply the purchase of as many women by one man ashe desires, or 
can afford to pay for. 

6. Tho price or dowry is not all paid at the time of marriage, but by degrees. 

ip That paid for a wife is called the “ rkaz,” which name distinguishes it from the 
‘‘¢tkebe,”’ or price paid for the temporary use of a woman or concubine, who is called an 
e ishiweshwe, ” the name of a proper wife being ‘“ umfazi.” 

8. The payment of the ‘‘zkaz+” is the legal proof of marriage, and is the only thing 
necessary thereto, although dancing, feasting, &c., are Sonate E indulged in on such 
occasions. 

9. The girl is seldom or never consulted about the matter. 

10. Until all demands with regard to dowry have been satisfied, the father or guardians 
have a right to detain the woman. This custom is called ‘ ukuteleka.” 

11. If a wife dies without having borne children, the law will support the husband in 
his demand for the dowry to be returned to him, unless she has been married to him a 
considerable number of years. 

12. Although the power of the husband over the wife is considered absolute i In every- 
thing but taking her life, yet if he mutilates her or inflicts any permanent injury on the 
body, the chief will demand the “ists!” or blood atonement; and if she ae in running 
away to her friends, they have a legal right to make an additional demand for cattle to ‘lises 
already paid for her until such demand has been complied with. 


13. tMarriage is contracted by the payment of cattle to the parent or guardians of 
the female, the number paid being regulated by the rank or beauty of the woman. 

14. Generally, after the birth of the first child, an additional demand is made, and if 
not complied with, the woman is usually induced to return to her parents, where she remains 
until the husband sends the cattle demanded. 

15. Should the woman leave her husband before bearing children to him, and refuse to 
return, he may recover the cattle paid to her. 

16. Should a man repudiate his wife, and show cause for doing so, he may recover his 
cattle, if she has borne him no children ; but should it be shown that the dissolution of the 
mairiage was caused by misconduct on the part of the husband, it may be decided that he 
recover none of his cattle; or, in some cases, it may be adjudged that a portion of the cattle 
be restored to him ; but misconduct on the part of the husband is seldom acknowledged by 
Kafir law. 

17. Should a husband die before his wife bears children to him, the wife returns to her 
relatives, who may again marry her, and the heirs of the former husband recover the cattle 
given for her. 

18. If only one child should have been born, and the mother is still young, and likel 
to marry well, a portion of the cattle may be restored to the husband or his heirs, and in alt 
cases the children remain with the husband or his family, except the cattle paid ‘have been 
restored in full. This is called extinguishing the house or dissolving the marriage. 
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Divorce. 


1% There is no legal process for obtaining a divorce. A man may repudiate his wife for 
barrenness, for adultery, or simply because he dislikes her. A man may also repudiate his 
wife for taking milk out of a milk-sack. It is not necessary to obtain the sanction of the 
chief. A wife often leaves her husband on the ground of ill-usage, dislike, or jealousy ; and 
if a reconciliation cannot be brought about the husband can claim his cattle in the same way 
as the heirs of a deceased husband recover from the relatives of the widow. The children 
all remain with the father. According to law the cattle and their progeny are recoverable, 
but it seldom happens that more than the number originally given are accounted for. 

20. In all cases of divorce the children belong to the father, aud are entirely under his 
control. | 

LIncestuous Marriages. 


Incestuous intercourse is punished by fine. Relationship by affinity merely, and not by 
blood, is no obstacle to marriage. A man may even marry two sisters at the same time. 


Inheritance. 


21. Ifa man has three wives, their establishment will be thus distinguished :—The 
principal or great wife’s establishment will be called the ‘‘ tbotiwe,”” the next in rank will be 
called the ‘‘ right-hand,” and the third in rank the ‘left-hand house.”’ If he has Jess than 
three wives, the above principle will nevertheless be the rule or guide as far as circumstances 
will allow. If he has more than three, they will be attached to one or other of the three 
principal houses; but each of these minor houses will nevertheless have its own separate 
establishment. 

22. It is usual for the husband to apportion cattle to each of the three major houses, 
but he seldom goes beyond this; hence the minor houses ure generally dependent in this 
respect up the major houses to which they are attached. The eldest son of each house 
inherits all the property which has been allotted by the futher to that house. 

23. If the father has neglected during his lifetime to declare in a formal and public 
manner what portion of his property he has allotted to his several establishments, he may be 
said to die intestate; in which case the eldest son of the ‘‘ ‘dotwe,” or principal house, takes 
possession, asthe heir-at-law, of the whole of his father’s estate. But in this case he is bound 
to take charge of and provide for all his father’s establishments; which are, however, little 
burden to him, as the principal care of getting a living devolves on the women themselves. 

24. Females can inherit nothing, but are themselves property. A married woman is 
the property of her husband ; and when he dies, she becomes the property of his heirs; nor 
can she marry again without their consent. 

25. Children belong solely to their father, and the mother has no claim whatever to 
them under any circumstances; and when the father dies they pass together with his other 
property to his heirs. The dowries of the girls are claimed by the eldest son of the house to 
which they belong, unless they had been otherwise disposed of by the father during his life- 
time. 

26. The eldest son of a chief’s great wife inherits the chieftainship of the tribe at his 
father’s death. 

27. The principal property among the Kafirs is live-stock. The only inheritable landed 
pro recognised by Kafir law is what has been brought under cultivation, together with 
the lismestead OF site of the kraal. This may be claimed from generation to generation, 
and can be forfeited only by committing some political crime. 

28. Should a man have no sons, his property is inherited by his father, if still living; 
if not, then by his eldest brother of the same house; if there is no brother of the same 
mother, then the property is inherited by the eldest son of his father’s great wife ; in case of 
a failure of a male in that house, then by the eldest son of the next house in rank, and so 
on. In case of an entire failure of brothers, then the eldest brother of his father, born of 
the same mother as his father, comes in for the estate. 

29. In case of a failure here, then his father’s eldest brother belonging to the ‘ lotwe,” 
or principal house, becomes the claimant. If there is no male in this house then the eldest 
brother of the next house, and so on, descending from house to house, according to their 
rank, until a male is found to inherit the property. 

30. In case of an entire failure of male heirs, the estate is claimed by the chief, together 
with the dowries obtained for the orphan daughters. 

31. The son of the great wife inherits the propcrty of the father, though he may be the 
youngest of the family. During the lifetime of the father he apportions part of his property 
to the right-hand house. This property is inherited by the right-hand son. Should the 
father be a wealthy man, he may give a portion to the eldest sons of his other wives, but unless 
he does so they have no claim after his death, the Lulk of the property being inherited by 
the great son, and the right-hand son inheriting the portion attached to his mother’s house 
during the lifetime of his father. Should an undue preference have been shown to the 
minor sons, the son of the great house may recover the property after the father’s death. 

$2. Should a man have two or more wives, and die without having named the great and 
minor wives, his brother or near relatives may fix the great house, and the son of this house 
inherits all the property. Should the relatives not be able to arrange this point, it is settled 
by the chief. 

G 2 
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33. When aman dies without issue his brothers inherit his property; if he has no 
brother the property goes to the chief. A daughter, or her issue, never inherits property. 
34. Property is not inherited by will, but according to the law above quoted. 


Guardianship. 


35. The uncles or nearest relatives of the father are the guardians of minor children. 

36. Should a guardian abuse his trust, either by ill-using the children or squandering 
their property, the chief appoints other guardians, who sometimes are no way related to the 
children. 


Offences against the Person. 


37. Aman is punished for taking the law into his own hands. In no case is he justi- 
fied in doing so, even in a case of retaliation. 

38. Murder is punished by a fine. The law makes no distinction between a murder 
from malice or aforethought, or from one committed on the impulse of the moment, or in 
revenge for the blood of a relative. 

39. The law acquits the accidental homicide, but the chief not always; compensation 
for. all kinds of homicide being generally insisted upon. 

40. Assault is punished by fine, varying from one to five head of cattle. In a faction 
fight, if blood is shed, each man concerned may be fined one head of cattle, which goes to 
the chief. 

41. For adultery the fine is from one to ten head of cattle among private persons; if 
committed with the wife of a chief it is higher. Fine goes to the husband. 

42. For a woman procuring abortion, with or without the will of her husband, he is 
fined, likewise the doctor. Putting to death the child after birth is punishable as murder. 
The fines in both cases going to the chief. : | 

43. Rape, a heavy fine, but no fixed number of cattle. If on a married woman the fine 
goes to the husband; if on an unmarried one, to her parents or guardians, though a portion 
is generally given to the chief. 

44. Seduction of virgins, fine of from three to four head of cattle, to the parents. 

45. Fornication, as with an “‘i:dikuza”’ no fine, except pregnancy is the result, when one 
head of cattle is paid, and the father retains the child. 

46. Unnatural crimes, fine from five to ten head of cattle, but rarely heard of. 

47. Theft is punished by fine of from five to ten head of cattle for one, when the pro- 

rty is not recovered; when recovered, a lesser fine is imposed. Tine paid to the owner. 
n this as in all cases the amount is fixed according to the rank of the person against whom 
the offence is committed, confiscation of property being the punishment for offences against 
chiefs. Children of chiefs are permitted to steal from people of their tribe and no case can 
be brought against them. 

48. Wilful injury to property is punished by fine fully covering the injury. 

49. Accidental injury to property no penalty ; but should a man unintentionally set fire 
to grass, and thereby cause damage to crop or huts, he is liable for the damage. 

50. There is no trespass on grazing land, nor damages for trespass on cultivated lands. 
Should the owner of a garden beat or ill-use trespassing cattle, their owners may obtain 
damages. 

51. To burn the gateposts of a kraal is an actionable offence. 

62. A husband may beat his wife for misconduct; but if he strike out her eye or her 
tooth, or maim her, he is fined at discretion of the chief. 

53. A parent may inflict corporal punishment on his children; but he is fined for in- 
flicting permanent injuries to their persons, such as causing the loss of an eye or tooth or 
breaking a limb. 

54. For disobedience to the orders of a chief a fine varying according to circumstances 
is inflicted on the parties offending. 

55. Witchcraft or sorcery is supposed to be a power of evil of one person over another; 
and the punishment for a gr) Sap wizard or witch is confiscation of property, subjection to 
tortures, and often death. e cattle taken for witchcraft are given to the chief, by whose 
approval alone a case of witchcraft can be carried out. 


Customs. 


56. Circumctsion 1s performed at the age of puberty. As a civil rite, it introduces boys 
into the state of snanhoed ; and as a religious rite, imposes upon them the responsibility of 
conforming to the rites and ceremonies of their system of superstition. 

57. Intonjane 1s a female custom analagous to circumcision among the men, in as far as 
it is the initiatory rite by which girls are introduced into womanhood. It is performed at 
the same time of life, viz., that of puberty. 

58. Upundhlo, a licentious custom, by which girls of a certain age are voluntarily 
assembled for feasting and dancing, and are distributed to men; but any man on these 
epee seducing a virgin, or causing pregnancy, either marries her or pays a fine to her 
relatives. 

59. As the amapakatt or councillors, on going to ‘‘dusa” at the chief’s great place, do 
not take their wives with them, women as well as food are provided for them, and the chief 
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sends out a number of young men as a “ press gang” to collect by force all the girls above 
the age of puberty, and any other unmarried women they can lay hold of, who are brought 
to the place and allotted to the councillors. 

60. Umbklahlo, or ‘‘ smelling out” for witchcraft, a procedure adopted to enable the priest 
or witch-doctor to name the person who has bewitched any party or parties. It is made use 
of as a political engine to get rid of some influential or troublesome individual. 

61. Rainmakers follow certain rites and ceremonies to cause rain. The chief sends a 
beast to the rainmaker, who offers it as a sacrifice, and it is expected that rain will fall upon 
the day on which the bones of the beast are burned, which is generally on the third day 
after the beast is killed. If it does not rain, the rainmaker is never at a loss for excuses, 
such as that the beast was not acceptable, that another of a different colour must be sent, or 

.that sorcerers are exerting their evil influence to prevent the rain from falling, and the 
ceremony of Umblahlo or ‘‘ smelling-out’’ must be performed in order to discover them. 

62. Ukwombela, a ceremony performed by the priest or witch-doctor, under the excite- 
ment of which he professes to be inspired. Priests are paid when successful in curing 
maladies, or removing calamities for which their services are required; and a beast is 
generally slaughtered for their special benefit. | 

63. Ukukafula is the great national sacrifice and ceremony performed when the priest 
makes the army invincible. 

64. Sacrifice to the lightning, considered the direct operation of the great or supreme 
spirit. When the lightning kills either man or animal, a priest is sent for, a beast is 

sacrificed, and certain ceremonies performed to purify the people of the kraal before they can 
have any intercourse with their neighbours. The priest who officiates is always well.paid, 
receiving from six to ten head of cattle. 

64. Sacrifice to the tmishologu. When a person is sick or some misfortune has happened, 
a special sacrifice is offered to appease the ghost of one of their ancestors. On some 
occasions a special sacrifice is offered to the ‘“‘ icanti”’ or ‘‘ tater umshologu,” which is supposed 
to assume the shape of a large snake. 

66. Ubulunga and tnggits are two domestic rites, practised as antidotes and charms 
against all kinds of evil. 

67. Ukuzila is the custom of separation when females are periodically unclean; and 
‘““ukugaba”’ is the ceremony of purification of women after child-birth. 

68. When the head of a kraal dies, all the inhabitants of the kraal are considered 
unclean for a few days. A husband is considered unclean for eight days after the death of 
his wife, a wife for twelve or fourteen days after her husband’s death; and until purified by 
the doctor they are liable to be fined if they enter any kraal, the fine going to the chief. 

69. ‘ Ukufungu,” or swearing, is a mode of asseveration voluntarily and frequently 
made in the course of conversation. A man is sometimes caused to swear in a law case, but 
his = gives weight to a statement only inasmuch as he may be fined for taking a false 
oath. 

70. Ukulonipa,—a custom which cuts off a daughter-in-law from intercourse with her 
husband’s male relations, and forbids their names to be pronounced by her. 


Law relating to Land. 


71. According to Kafir law all lands are held by the chief, no man having a right to 
alienate or sell any piece of land, and no individual having an exclusive right to any spot as 
grazing ground. 

72. Any person leaving a kraal at which he has cultivated may by law, even after a 
series of years, recover from anyone who has taken possession of the kraal and arable land 
formerly used by him, but obtains no right to such grounds as have been broken up and 
brought under cultivation by the last occupier. 

73. A chief may eject a private man from his kraal and take possession of his standing 
crops or granaries, or he may eject a man of his own tribe, for a chief of another tribe, 
though ejectment in either way is seldom resorted to. But it is against law to eject one 
private individual for another, except as above stated, it being in consideration of pre- 
occupation. 

74. In former times the chief received a sort of tribute from the produce of the land, 
and occasionally cattle were given. The custom has now fallen almost entirely into disuse 
and the people satisfy themselves with presenting these things to the chiefs when they visit 
their kraals and neighbourhood. 

75. An individual coming into another tribe obtains permission to settle from the head 
of the kraal in which he settles; the head of the kraal obtains permission from the councillor 
or petty chief in whose location he settles; a petty chief with kraals under him obtains the 
sanction of the chief of the tribe. 
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Il. NATIVE LAWS AND CUSTOMS OF THE BASUTOS. 


(Compiled from Proceedings of Commission on Native Laws and Customs of Basutos, presented 
to House of Asseu.bly in 1873.) 


Murder.—(1) If a man kills another wilfully he is fined ten head of cattle, but if he kills 
another accidentally then he is only fined four or five head of cattle. These fines go to the 
relations or friends of the deceased. They afterwards send one or two head of cattle to the 
chief to report the death of his subject, and that he (the chief) may drink the blood of his 
subject. In the case where a female is the murderer or murdered no difference is made in 
the punishment, but where children are guilty of murder or homicide the parents of these 
children are punished by fine. 

(2) There is no fixed law on the subject; each chief decides the case brought before him 
as he thinks fit. Moshesh did not approve of punishment by death, as the persons who put 
the murderer to death became murderers themselves by so doing. If the person killed isa 
foreigner, and has no relations, the fine imposed goes to the chief. 

(3) Where a woman is murdered no portion of the fine goes to the chief, as the Basutos 
say that a woman has no chief but her husband or her parent. 

Rape (1) is punished by fine only. 

Unnatural Crimes (1) are of rare occurrence, and there is no punishment. 

Incest is known. It is not considered as a crime but only as a disgraceful thing, and is 
not punished. | 

Arson (1) is considered a very serious crime, and is punishable by fine at the discretion 
of the chief. 

Infanticide.—(1) Cases occur, but punishment is not defined, and the cases are never 
taken notice of. 

Assault (1) is always punished by fine, according to the rank of the person assaulted and 
the nature of the wounds inflicted. 

(2) The fine sp goes to the person assaulted or to his parents. 

Abortion.—(2) There is no law about it, and no punishment. 

Theft (1) is punished by fine, but in the case of notorious thieves who are likely to 
involve the country in war by stealing from neighbouring nations they are sometimes put to 
death. Ifa thief is found at night in the act of breaking open or stealing from a kraal he 
can be shot or stabbed with an assegai, without the person knlling or wounding him being 
subject to any punishment or blame. If a thief fights or resists when he is being appre- 
hended he can be killed. 

(2) The receiver of stolen property, knowing it to have been stolen, can be fined as a 
thief. This applies to all who partake of the meat of stolen animals, knowing them to have 
been stolen. 

Marriage (1) either takes place with the payment of cattle or sometimes without, but it 
depends on the wish of the parents of the girl. Asa general rule marriages take place on 
the payment of cattle. There is no fixed rule laid down for the number of cattle to be given 
for a wife. The usual number is from ten to fifteen head of cattle. The usual practice is 
for the man to send to the girl or woman he wishes to marry to ask if she will marry him. 
If she consents he will then go and see her himself; after that he will see her parents and 
tell them that he wishes to marry their daughter. The parents then say they have no 
objection, and the marriage is arranged and the number of cattle to be paid is agreed upon. 
It does sometimes happen that parents compel their daughters to marry men against their 
wishes by beating them, &c., but this compulsion happens very seldom. If a woman is ill- 
treated by her husband she has the protection of her parents and relations, to whom she can 
fly. If the case of ill-treatment is proved against the husband he will have to pay a fine 
before his wife is restored to him. If a woman refuses to live with her husband there is no 
law to compel her to return to him; the husband’s only remedy is to demand that the cattle 
which he has given for her be restored to him. If she has borne him children he can either 
claim the children or his cattle. If he claims all the cattle then his wife can keep all the 
children, and he has no further claim upon them. If a wife dies without having borne 
children to her husband he will have no claim for the restoration of the cattle he has given 
for her, but if his deceased wife has a sister living he can go to her parents and they will 
generally let him have her for half the number of cattle he gave for her sister. If the deceased 
wife’s sister refuses to marry him the law will not support him in any further claim on the 

arents or relations of his deceased wife. If the husband dies, his wife or wives belong to 
fia eldest surviving brother, who is to raise up seed to his deceased brother by takin em 
to wife himself or giving them to other men as wives. If the deceased has left any children 
the son of the first wife will be his heir, and can claim all the children born to his deceased 
fathers’ wives, and all cattle given for any of these children belong to him. The maternal 
uncle of every married woman is called the ‘‘malome,” and he has a nght to a portion of 
the cattle given for his niece. He is expected to take care of his niece and her children, and 
to supply her with anything she may require, such as a kaross, &c. A man cannot divorce 
his wife without a cause, for if he do so he cannot claim his cattle back again; but he may 
divorce her for adultery, in which case he can recover his cattle. In some cases the husband 
can receive part of the cattle and keep some of the children, but he cannot recover all the 


(1) Evidence of Chief G. Moshesh. (2) Sofonia Moshesh. (3) Chief Jobo [par. 87.] 


APPENDIX B.-~-BASUTO LAWS AND CUSTOMS. 28 


cattle and at the same time keep all the children. Sometimes one child kept by the husband 
is considered to be equivalent to the restoration of all the cattle. In cases where cattle are 
restored the ‘‘malome’”’ has also to give up those that he has taken as his share. 

(1) Those who marry without cattle do so by private arrangement between the parents 
of the parties. Cattle are given to the parents of the girl as a sort of compensation to them 
for the loss of her services, of which the husband will now derive the benefit. The wife is 
not purchased with the cattle, as the husband cannot sell her to another man. The Basutos 
make use of the word ‘‘reka’’ when they say buy a horse, &c., but the cattle given in 
marriage are called the ‘‘ bohardi,” and a man does not say he is going to ‘‘reka,”’ or buy a 
wife, but he says he is going to ‘‘nyala,” a wife or marry. The deceased husband’s heir is 
either his eldest son or Bathar as the case may be, and all the children and property belong 
to the heir, but the son is not supposed to take his father’s wives although it is done in some 
cases. With regard to divorces, in cases in which the husband or wife has become conver- 
ted to Christianity, the custom has been as follows: If a wife of a heathen becomes a 
Christian, if he is not a polygamist, she remains with her husband, but if the husband is a 
polygamist and his first wife becomes converted, she remains with her husband, but if the 
inferior wives become converted, they generally leave their husbands, or divorce themselves 
from their husbands, in which case the husbands do not claim their cattle. In all cases the 
children belong to the father; they are claimed by him as long as his cattle are not restored 
to him. Ifa woman, on becoming a Christian, wishes the children to belong to her, and to 
be taken from the control of her heathen husband, the only way she can do so is by restoring 
to him the cattle which he gave for her. If he refuses to take the cattle then she cannot get 
her children. Ifa heathen husband, who isa polygamist, becomes a Christian, he sends 
back all his wives, except his first wife, to their friends, but the children all belong to him. 
If they are very young they remain with their mother until they are nearly grown up, when 
the father takes them under his charge. A man whose wife has died without issue cannot 
claim his deceased wife’s sister if she is married to another man. A marriage is completed 
when the father of the bride has slaughtered an animal or animals as ‘‘ mafura,’’ with the 
fat of which the bride and bridegroom are anointed, and the bridegroom has the gall 
bladders put round his wrist. If the bridegroom refuses to have the gall bladders put on 
his wrist it is a sign that he does not like the bride, and the marriage » dissolved. The cattle 
are then returned, and the animals slaughtered by the bride’s father are paid for by the 
bridegroom or his friends. 

nheritance.—(2) Each wife has a separate establishment. The husband apportions 
cattle to each house; the eldest son in each house inherits all the property which ies been 
allotted by the father to that house. A widow can inherit cattle belonging to her house in 
case she has no male children at the death of her husband. Children belong solely to their 
father; when he dies they are left in charge of the mother. The dowry cattle of the girls 
is claimed by the eldest son of the house to which they belong, and is divided between him 
and ‘‘malome”’ in the usual way. Although the eldest son of the house claims the cattle, he 
is only acting for his mother, who has charge of all her deceased husband’s property during 
her lifetime which belonged to her house. At her death the property then devolves upon 
the eldest son of the house. 

(3) A polygamist, either chief or common man, if he has three or more wives, has three 

rincipal houses, called the ‘‘Inthekkulu,” ‘‘Lenaka,’” and the ‘‘Lerite.” Each of these 
fioniass has its own establishment and cattle set apart for it. 

(4) A woman can inherit property when there are no other collateral male heirs to her 
father’s property. A widow can also inherit the property belonging to her house as long as 
she remains with her husband’s friends, but if she leaves them then she is obliged to give up 
the property. Under any circumstances, however, she has only a life interest in the property. 
She can slaughter any of the cattle belonging to her house, or sell them, and with the cattle 
can give in marriage to any man she chooses to select a wife to raise up seed to her deceased 
husband. Any children that a widow may get after the death of her husband belong to his 


eirs. 

Seduction (2) is punished by a fine. The man has the option of marrying the girl, in 
which case the fine 1s small; if he refuses to marry her then the fine is doubled. 

Injury to Property.—(?) If wilful it is settled by a fine, but if it has been caused acciden- 
tally no fine is imposed. 

Trespass by Cattle.—(2) If cattle or horses break out of a kraal at night and trespass in 
cultivated ground there is no penalty; but if the trespass is repeated at night several times 
then a fine is imposed. If this has not the effect of making the owner keep his stock from 
trespassing, they can then be driven into a kraal and killed. Trespass in the daytime is 
settled by a fine, if repeated more than once or twice. At the chief’s village no pigs are 
allowed ; if they are found trespassing at the chief’s village they can be killed. 

Guardianship.—(?) The eldest brother is in each case guardian of the brother next to 
him in age belonging to the same house. At the same time the eldest brother of the whole 
family, including all the houses, has a concurrent guardianship over all his lesser brethren 

Wills.—{5) The practice of the disposal of property before death by making a verbal 
will is a rare one. It was done by Chief Moshesh before his death. In recognition of this 

recedent the Basuto law will admit a will by which a man disposes of his property if the 
isposal is a just one and he does not by it disinherit his legal heirs. 


(1) Sofonia Moshesh (2) G.T. Moshesh. (3) S Moshesh (4) Chief Jobo. (5) Chief Letsie. 
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Parents and Children.—(3) A father has unlimited authority over his children, even the 
ower of life and death. A parent is liable for the misdeeds of his children, and the 
liability continues unless the father renounces the offending child publicly, when it is in- 
corrigible. A man’s daughter can be seized or taken as a security for a fine. 
and Rights.—(3) Land is not sold or permanently alienated, but is occupied with the 
consent of the chief, who apportions a certain part or tract to minor chiefs or headmen, who 
again apportion it to the people under them. A chief has the power to take a man’s garden 
ground away; this however is seldom done, as it is like killing a man. If the occupier quit 
his land and another take possession, the former occupier can, even after the lapse of several 
years, eject the latter, if at the time of his leaving he went to the chief and told him he is 
leaving but intended to return again. If he does not inform the chief the former occupier 
loses his claim to the land. 

Native Doctor.—(s) A Basuto doctor is not entitled to his fees unless he effects a cure. 

Reporting Deaths.—{3) The death of every person is supposed to be reported to the 
guardian of the deceased person as the case may be, otherwise a fine of one to three head of 
cattle; and they are supposed to report the death to the chief, otherwise a fine is imposed. 

Lae on Spoors.--{*) If a spoor is traced to a village, unless some trace of the stolen 
property is found at the village, no fine can be imposed, although the spoor cannot be traced 
past the village. But if stolen property is found at a village and the thief cannot be dis- 
covered then the village is held responsible, and is liable to pay a fine. . 

Stray Cattle (2) are reported to the principal chief, and eventually become his property. 
The people who report the animals to the chief are told to keep them until they are claimed, 
and no means are taken to have them published. 

Right to Pasturage, Reeds, §-.—(4) ‘‘Maboella” is a custom by which pasturage is 
reserved near each village by the headman, and is marked off by stones or branches of trees. 
The reserved pasturage is marked off about January in each year, and all stock is kept from 
it until the winter. The same pasturage is reserved every year. This reserved pasturage is 
thrown open for stock generally as soon as the chief’s cattle have been sent out to graze on 
it. The same applies with regard to reeds, grass, &c. As soon as the chief sends to cut 
reeds or grass then the people do the same, and each person who cuts grass or reeds on the 
first day throws one bundle down for the chief at a certain spot pointed out for that purpose. 

(2?) Originally there was no law about wood, but Moshesh, on the advice of the mission- 
aries, placed people in charge of the forests to prevent their being wantonly destroyed. This 
law has not been strictly carried out. All the reeds, grass, and modi belong to the Govern- 
ment or paramount chief, and he again distributes them to the minor chiefs, and they again 
give them to their retainers as they are required. If a man planted reeds they would belong 
to him. 


(1) T. Moshesh. (3) Chief Jobo [par. 89]. (4) Chief Tsita Mafo. 
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III. CODE OF NATIVE LAW ADMINISTERED IN NATAI. 
(UnDER THE Native ApMINIsTRATION Act, 18735.) 


1. The Queen’s Representative at the head of the Natal Government has, as Supr-me 
Chief of the natives, absolute legislative authority over them, save so far as such authoriiv 
may have boen expressly or impliedly transferred or abandoned to the General Legislature 
of the Colony, or to the board established under the Native Administration Law, 1875. 

2. It is essential to a valid marriage according to native rites, where the woman is not cap- 
tured in war, that when the intended wife is other than a widow or divorced woman there 
shall be a right to a payment by or on behalf of the intended husband (hereinafter for this 
purpose called the husband) to the person (hereinafter for this purpose called the father), 
having the giving away in marriage of the intended wife, also the consent of the father and 
of both the parties, and a marriage feast at which are present the husband or a representative 
appointed by or for him for the purpose, and the intended wife and the official witness 
referred to in the regulations issued under the Proclamation of 27th September, 1869; also 
that such official witness do make public inquiry from the intended wife at an early part of 
the ceremony whether it is of her own free will and consent that she is about to be married. 
It is also essential that the intended wife be handed over by or on behalf of the father 
to or for the hushand. 

3. It is essential to the validity of a marriage between natives, according to Christian 
rites, or under any rites other than native, or for which payment by or on behalf of the 
husband to or on behalf of the father is not essential, that the father shall, previous to the 
marriage, declare before the resident magistrate of the country or division in which the 
marriage takes place that he voluntarily resigns a night to such payment, also that a licence 
permitting such marriage signed by such resident magistrate be produced at the marriage to 
the officiating clergyman or minister, such licence to contain the particulars requisite for the 
registration of marriages according to native rites, and showing the consent of the 
father and intended wife to the proposed marriage. 

4. It is essential to the validity of the marriage of a widow or a divorced woman that, in 
addition to some consideration, the official witness shall publicly inquire from her as to her 
free consent to the proposed marriage at some time between the engagement of the husband 
to the intended wife and the marriage. 

5. The official witnesses for marriage for any organised tribe are appointed by the 
resident magistrate for the tribe on the recommendation of its chief, and are to be two or 
more for each tribe as the size of the tribe may seem to require, and such official witnesses 
are (subject to the supreme chief’s orders) liable to dismissal by the magistrate and to 
punishment. 

6. If there be no recognised chief of a tribe there is.appointed by the supreme chief, on 
the recommendation of euch tribe’s magistrate, a chief for marriage purposes, who is known 
asan appointed chief in charge of a tribe, and marriage official witnesses appointed for such 
tribes correspond in all respects with other official witnesses. 

7. The chief is to see that no marriage takes place within his tribe without due atten- 
dance or recognition (as the case may be) by a proper official witness. 

8. The official witness is, as soon as may be after a marriage, to report the same to his 
magistrate, who is to proceed to register the marriage with the requisite particulars referred 
to in the several columns of the forms of registration issued for the purpose. 

9. The official witness is required to prohibit any marriage being proceeded with where 
the intended wife has not publicly stated her consent thereto, and he is, as soon as may be, 
to a ok the circumstances to his magistrate and to the chief. 

0. The number of cattle to be received by the father on any marriage is never to exceed 
the respective quantities hereinafter specified with reference to the marriage daughters of 
persons of the various classes herein mentioned. 


(A cow in calf counting as but one head.) 


Class of Wife's Father or Guardian. ‘attle, 
Hereditary chief in charge of a tribe... ..  .. =)... )=No limit 
His son, brother, or uncle... .. «. ww weweSteSs«*z2'SSs aed 
Appointed chief in charge ofatribe .. ..  .. 1. 6. «6200 ,, 
Headman in charge of petty tribe ee tes he “ME. ode SOS Ae 
Appointed official witness... «. ww we we ew Sd, 
Common person .. .. .. «ee ee ee ee we 10 


11. The chief is to seize any cattle given in respect of any marriage so far as they are in 
excess of the number mentioned in Article 10 hereof, and is forthwith to report the circum- 
stance to his magistrate. 


12. The father who has been paffl in respect of a marriage has, so far as such payment 
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ahall not have been recovered from him, no claim for payment in respect of any subsequent 
marriage of the woman, but such last-mentioned payment goes to the estate of the last 
preceding husband of the woman. 

13. addition to the number of cattle mentioned in Article 10 the intended wife's 
mother customarily is entitled on the occasion of the marriage to one head of cattle (ingqutu) 
from the husband, and the bridesmaids are given by him one goat among them, and the 
intended wife’s father supplies one or more head of cattle for the marriage feast according 
to his position. 

14. Payment made to the father in respect of anymarriage forms part of the estate of 
the house to which the woman married belonged next before her marriage. 

. 15. Payments in respect of a marriage are not after consummation thereof recoveelbar 
n whole or in part from the father or his estate. 

16. If through the wrongful refusal or default of the wife the marriage be not con- 
summated within a reasonable time after its celebration, there may be a recovery back of 
any cattle given fur the marriage or their value. So also if the intended marriage fail 
without blame in the husband to be in fact celebrated. And in neither of such cases has 
the father a right of action against the husband in respect of any of the marriage cattle 
remaining unpaid, though the same may have been expressly or impliedly promised. 

17. In case of dispute as to the amount of payment to be made in respect of any marriage 
other than the first of any woman the magistrate settles the amount. 

18. If a divorce is obtained by the wife for the misconduct of the husband, he loses all 
right in respect of any payments on account of any other marriage of the woman, and such 
payments go to such person as the magistrate may direct. 

19. Divorce ean be obtained at the instance of the husband for the woman’s adultery, 
or desertion, or refusal, or inability to render conjugal rights, or excessive abusiveness, or 
other conduct very unbecoming in a wife. 

20. Divorce can be obtained at the instance of the woman for the husband’s cruelty and 
ill-treatment, and for his desertion, or for his refusal or inability to render conjugal rights. 

21. There is no legal obligation on anyone to provide payment for or towards anyone 
else’s marriage, but a lineal ancestor or an elder brother, who is the common ancestor’s heir 
usually, unless there be cause to the contrary, helps towards the payment for the descendant’s 
or brother’s first marriages, and this is more especially so if cattle have been received for the 
marriage of a daughter of the house to which the descendant or brother belongs. 

22. With natives other than chiefs, the wife first married, and not then a widow or 
divorced woman, is presumably the great wife, and those subsequently married rank partly 
according to the side of the kraal to which they belong, and partly according to the dates of 
their respective marriages, save so far as the head of the kraal shall otherwiso direct. 

23. A chief's great wife or tribal wife is one for whom tribal cattle have been given, or 
who has been so elected by the chief, or by him and the tribe. The period of election is at 
times long delayed. Jor a woman to be so elected she has generally to be the daughter or 
the descendant or sister of a chief of equai rank with her husband. 

24. Until such election the great wife of a chief is she who acts as such. 

25. The following diagram represents a kraal, and the position in it of the houses of 
ps great wife and the right-hand and left-hand wives, and their respective subordinate 

ouses :— 


Great Wife. 
—_s 
i 
Left-hand rm 4 Right-hand wife. 
Subordinate | 3 S| Subordinate 
houses. z S houses. 
Gate. 


26. The wife secondly married is presumably the first wife of the left-hand side, and the 
wife thirdly married is in like manner the first on the right-hand side. Generally the head 
of akraal declares his will on these points atthe time of marriage. When for any 
marriage of the head of the kraal cattle are taken from a house on oither side of the kraal, 
the new wife belongs to that sido. 

27. The head of a kraal may alter the relative positions of the houses of the several 
wives; but cannot put any house in a lower position than he had previously assigned to it. 

28. When the great wife dies in her husband’s lifetime without leaving any male issue 
surviving her, the husband not being a chief, regulates, subject to the last foregoing article, 
the future position of the houses as he sees fit. If there be any male issue of such deceased 
wife, the husband has to nominate from the right-hand side houses a wife to act as great 
wife to take care of the children of the previous great wife. 

29. Generally payments in respect of the first daughter married from any right-hand 
side house belong to the great wife’s house. — 
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30. Each house has or may have a separate property, according to what may have been 
assigned to it by the husband, or what may have accrued to it from marriage of women 
belonging to it, or what may have been earned by the wife or children belonging to the 
house. 

31. There are two classes of property among natives, and these may be respectively 
described as house property and kraal property ; the former is referred to in the last forego- 
ing article, and be latter is property of the head of the kraal other than the former. 

32. Women are incapable of succeeding to property. 

33. Succession to chiefs, both as to the chiefdom and the kraal property is regulated on 
the same principles as succession to kraal property is regulated among common people, with 
the exception that the great wife is differently chosen. 

34. The eldest son of any house, or if he should be dead, his eldest son, or if no sons of 
his, next brother, or if he be dead, his male descendants in like manner, and so on suc- 
cessively through sons and son’s sons, is heir to the house property, subject to the like 
liabilities in respect of maintenance of the members of that house as the ancestor would have 
been subject to if living. 

35. On failure of all descendants through males of a house its property does not go to 
daughters or their children. 

36. Descent of an inheritance is not to more than one person at the same time. 

37. On failure of the lines mentioned in Article 34, the property of the house becomes 
kraal property. 

38. The head of a kraal has absolute power of selling or pledging, during his lifetime, 
both house property and kraal property, but has no power of regulating by will or otherwise 
the devolution of either remaining undisposed of at his death. It is usual for him to consult 
the wife of any house in reference to the disposal of property of the house. The chief may 
interfere to prevent dissipation by the head of the kraal or family of the property of any 
house or of the kraal. 

39. The heir to the house of the great wife on the death of her husband assumes the 
position of such husband as to all house and kraal property. 

40. If the property of any house be employed by the head of the kraal in payment for 
or towards the marriage of any member of any other house of the kraal, such payment is a 
debt due by or on behalt of such latter house to such former house for and against the res- 
pective heirs. 

41. Heirs as such are liable in respect of debts of the inheritance, though beyond the 
amount receivable by them as such heirs. 

42. Sons and their male descendants, members of houses of the right-hand side, are heirs 
to kraal property before members of houses of the left-hand side, and among themselves 
peed succession is regulated by Article 34, and according to priority among the houses on 
that side. 

43. Sons and other male descendants through males of the left-hand side succeed to 
kraal property next after those of the right-hand side, and among themselves succeed accord- 
ing to Article 34 and according to priority among the houses on that side. 

44. When for the purposes of succession the male descendants of any kraal are exhausted, 
recourse is had to the next preceding ancestor of the deceased, and such ancestor’s descend- 
ants in like course of descent in all respects, and so on upwards to more remote ancestors 
and their descendants. 

45. Should succession to property under the foregoing articles fail, then the chief of the 
tribe at the time of such failure succeeds or may appoint a successor. 

46. Transactions in trade and ownership of and succession to land, are under the Native 
Administration Law, 1875, Section 5, governed by ordinary Natal Law and none other 
article than this is to be understood as applying to such transactions, ownerships, and 
successions respectively. 

47. When the head of a kraal dies leaving children of tender age the head of the family 
becomes their guardian. 

48. When guardianship has devolved or any person then unfit to exercise the same by 
reason of youth or otherwise, such guardianship is to be temporarily exercised by some other 
person named by the family. 

49. Children borne by a widow to a younger brother or cousin of the deceased 
husband for the purpose of raising up seed to him (Ukungena) are regarded as children of 
the deceased. The widow is under no compulsion to such a connection. 

50. No cattle pass for validating the Ukungena arrangement. One head of cattle belong- 
ing to the estate of the deceased’s heir is customarily killed for the occasion. 

51. The raiser up of seed is entitled to be paid one head of cattle for the Ukungena, and 
if three or more daughters be born to him by the widow it is customary that he should have 
the disposal in marriage, according to law, of one of such daughters. 

52. Ukungena may also take place by the heir, not being a son or other lineal descendant 
of the deceased, applying cattle from the inheritance to obtain for himself a wife or wives, 
who, and their respective offspring by him, are considered as those of the deceased. 

53. The head of a kraal may transfer a child of his from the next lower house which has 
a child to an upper house of the kraal when the heirs (male) of such upper house have failed, 
so as that the child transferred shall be deemed a child of such upper house. This would, 
with reference to the son of a chief, require the consent of the tribe, in the case of a proposed 
transfer to the house of the tribal wife. 
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54. The guardian of the children of any house is bound to provide, out of the property 
of the house, for their maintenance, and is liable to account to those of them interested for 
the management of their property. The acting guardian, if not the heir of the house, is 
entitled, out of the property of the house, at the end of his guardianship, to one head of 
cattle in respect of the guardianship when it shall have so ended by the children’s age or 
marriage, or by the substitution of the actual guardian on his being of sufficient age for the 

urpose. 
P55. There is no limit by length of time to being entitled to enforce a claim as to property. 

56. There is a form of obtaining evidence by sending some persons for each side of a 
case toa witness unable to attend, and such persons hear the witness’s statement and narrate 
it at the trial. 

57. Hearsay evidence is not necessarily excluded as such, but save as a matter of family 
or neighbourhood reputation is regarded as of little value. 

58. A party may at a trial challenge a witness to swear, and the oath is generally an 
adjuration by some chief or chief’s wife’s name. 

49. An accused person may be examined on the subject of the accusation. 

60. The evidence of an accomplice is not as such excluded. 

61. There is a civil lability to the person injured, or his heir, in respect of all unautho- 
rised acts (though they be also crimes) if they occasion bodily or pecuniary or social injury. 

62. For the purpose of civil proceedings, theft is any fraudulent physical dealing with 
movablo property for gain or the like by any person without the authority, express or implied, 
of the legal owner. 

63. In civil proceedings by or on account of the owner of stolen property, shown to have 
been in the possession of the defendant after the theft, such possession if not satisfactorily 
accounted for is proof of liability of the defendant in such proceedings. 

64 If the defendant shall have bond fide purchased the stolen property, and shall also 
have bond fide parted with it before the commencement of such proceedings against him, he 
is not liable therein, otherwise a purchase or parting with the stolen property does not exempt 
from liability for or in respect of the goods or their value. 

65 Adultery or other like infidelity in a man is punishable by imprisonment and a flogging, 
not exceeding twenty-five lashes, or by a fine not exceeding ten pounds. Imprisonment and 
flogging to apply more particularly to young unmarried men. 

66 Marriage between bluod relations within any known degree is invalid, and is punish- 
able severely. 

67. It is rebellion in a chief not only to be in arms against the authority of the supreme 
chief or his Government, but also if there be any refusal by or at the instance of the chief, 
or with his assent, express or implied, to obey any order of the supreme chief lawfully issued 
in such capacity. . 

68. The power of the supreme chief to impose tribal fines is regulated by the Native 
Administration Law, 1875, Sec. 15. 

Pietermaritzburg, 28th Feb., 1878. 


Notes on preceding Abstract of Colonial Laws Affecting Natives, and 


Native Laws and Customs. 


By tHE Hon. C. Brownier, Cuter MaaisrratTe, GRIQUALAND East. 


OFFICE OF THE CuIEF MAGISTRATE OF East GRIQUALAND, 
Koxstap, 30TH AvousT, 1881. 
Sir, 

In transmitting to the Government Commission on Native Laws and Customs the 
accompanying remarks, I have the honor to state that as in consequence of political reasons 
I will not be able to attend the next meeting of the Commission, I thought it better to give 
my views on certain points than to submit questions as directed by the Secretary, and I trust 
that the course I have adopted will meet with the concurrence of the Commission. 

I greatly regret my inability to attend the meeting which is to take place next month 
—but I trust that I may be able to attend a meeting of the Commission before its labours 


are closed. t 
I have the honor to be, Sir, - 

Your most obedient servant, : 

C. BROWNLEB, 7 


CmeF MaGIstTRaATE. 
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Pace 8, AppenDIxX A. British KaFFRARIAN ORDINANCE. ene 
yoptid 
1. Section 1. I think the man described in this section should be permitted to make,a .. 
testamentary disposition of his property, and in absence of a notarial will, any verbal disposi- 
tion credibly authenticated should be received as the will. In case no such disposition is 
made then the ordinary Colouial luw would take effect with the proviso of Section 8. — - 
2. The same rule should apply to immovable property, which appears to be excluded: in, 
Section 5. ye 
3. If immovable property is to be administered according to the Colonial law, the pro- 
bability is that at the death of the father the property would go out of the family; few 
relatives have land enough for subdivision among their children. If the Colonial law stepped 
in, the land must be either subdivided or sold, and as the probability is that none of-the:., 
children would be able to pay for it, an outsider, probably an European, would become the. . 
purchaser, and an important Government measuro, namely, that the natives should be holders 
of individual titles to land, may be jeopardised and shipwrecked, and a powerful element in | 
the advancement of the natives be thereby lost. I think the testator should bo left un- 
hampered, either to leave the land for distribution among the members of his family or hig 
son, or the law of primogeniture might come in, and the eldest son or the heir according to — 
native law might, if the testator so wished, bo sole heir to the landed property, with such com - 
ditions in reference to the other children as the testator may direct. | 


f 
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Pace 9. | 

4. Section seven (7), would be more complete if it provided that in case 
of marriage according to native custom, when the spouse has been previously married - 
according to Colonial law, a subsequent marriage having taken place according to native‘ ~ 
custom, Doth spouses of the first marriage being alive at the time of the marriage — 
according to native custom, the issue only of the first marriage may inherit the property, while 
the issue of the subsequent marriage being illegitimate, cannot inherit any of the father’s 
property, even though there had been no issue of the first marniage. _ 

5. Act 10, 1870, Section 1. I think ‘‘sold to” should be struck out; theland is sola - 
under certain conditions, and when land is bought I do not think the conditions should be. : 
over ridden. The Native Location Act meets all the requirements of the case, it’ appliew-:- 
equally to white andc oloured, and beyond this we should not go. 
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Pace 12.—Covurts or Law REGULATIONS.——BASUTOLAND. 


6. I think fine should be adopted instead of confiscation; and in cases of trial for 
capital offences, I think the decision should be in accordance with the judgment of the 
majority; no injustice is likely to arise, as the proceedings must be reviewed by the 
Government, and sentence cannot be carried out till approved in ordinary form. 


Paces 12 and 18.—Manrnriaces. 


7. I think the time within which a marriage should be registered might Le left an open 
question. If a man should, two or three months or even longer after his marriage, wish to 
register the marriage, I see no good reason why the marriage should not be :egistered. 

8. Last Section. If marriage according to native custom is legal, is there any necossity 
for remarriage according to Cape law. It is provided that if a man becomes a Christian, he 
being a polygamist and remarries one of his polygamous wives that this shall not affect the 
rights of any of his children. This, I presume, relates simply to the inheritance of property, 
but does not provide for guardianship of children, and in this case if the legal or recognized 
guardian is a heathen, he could at once take all the children and remove them from the 
elevating influences under which the father had placed them. In the previous section, the 
guardianship of minors is provided for, and to make this section complete it should be 
arranged that the nomination of guardians should rest with the father, but in case he died 
without nomination, their appointment should rest with the Chief Magistrate, or the Magis- 
trate of the District, to whom they would be accountable for the proper discharge of their 
duty. 

Pace 13.—Traptne Reoviarions. 


9. The section making a license of £10 if taken out before 30th June, and £5 if taken 
out on Ist July, appears to be hard. I think if the license is taken out at any time between 
Ist January and 80th June a charge should be made in accordance with the time already 
expired of the licensing period, with a small additional fee say 10s. or 20s.; but this is an 
immaterial point. 

10. With regard to hawkers’ licenses, if it is considered necessary to fix the distance 
from a licensed dealer within which the hawker may trade, I think the distance should be 
at least five miles, for if he comes to within a mile of the licensed trader he at once comes 
into direct competition with him, and this may be at the woolorcorn season, just at the time 
when the trader expects to make his profits, having probably done so little during the 
previous portion of the year as hardly to pay his way. The hawker takes this opportunity 
and stays as long as a profitable business is done, then leaves. 

11. In the previous section the word ‘‘ other” should be struck out. 

12. The rates chargeable on pack animals used to carry grain for sale, I think, are high 
and would act prejudicially when grain was low in price, and when the growers finding little 
-sale for it in Basutoland might desire to carry it to other markets; 1s. or 1s.6d. at most, I 
think would be an ample tax for each animal. I do not know how the thing has worked, 
but Col. Griffith, or any of the Basutoland Magistrates could say, and this might decide the 
point. 


Pace 14.—Rape. 


13. It is erroneously stated that in East Griqualand this crime is expressly punishable 
by fine. See the division headed ‘‘ Courts of Law,’ 10th Section, it is provided that rape is 
punishable by lashes not exceeding fifty, by fine, or by imprisonment. ; 


WITCHCRAFT. 


14. In all my experience till coming to this part I never had a well authenticated case 
of witchcraft, that is, where one practised the art with the view of causing the death of 
another or destruction of his property, though many cases have come before me for adjudica- 
tion in which persons have been so accused. In most of these cases the accused was said to 
have a familiar spirit in the shape of a baboon, an owl, a wild cat, or a fabulous serpent, or 
the Jnpandulu (the lightning bird), and many other agencies, through which the accused are 
said to work; but the favourite animal is the baboon, on whose back the accused mounts at 
night, and scours the country to work his deeds of darkness. The next in importance is the 
fabulous serpent, the Jeanti, which can render itself invisible, but which, should it be acci- 
dentally seen by any one but its owner, causes sickness or death to the one who thus saw it. 

15. It was not till I came to this part that I found a clear case of witchcraft, and as it is 
melancholy and strange I may be pardoned for referring to it here. 

16. It is believed among the natives in this territory, that parts of the human body are the 
most potent charms in the practice of witchcraft, and for this reason it had been represented 
to me that some children had disappeared or been found dead with small portions of the flesh 
removed, 

17. The year before last a little girl, about three years old, was left in charge of its 
grandmother. while all the adult members of the Kraal had gone to their gardens. The child 
was outside the hut occupied by the grandmother, playing with other children, when it 
suddenly disappeared. Search was made in every direction for days, all the inhabitants of 
the locality having been turned out by the Magistrate for this purpose. The body of the 
child was eventually found concealed in a gully with some portions of the flesh cut away. 
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The dmother was arrested on suspicion, and while in prison stated that her husband had 
murdered the child ; that some of the little children had seen him come to the village in the 
afternoon, that he had sent them to the hut, when his little granddaughter went to moot him, 
and that when they returned the old man and his grandchild were gone. This raised the 
grandmother’s suspicion, which was further confirmed by the husband coming to her hut 
after dark quite wet; she expressed her surprise at his bathing at that time of night; he 
made an evasive reply, and she set up a wail and said that she knew it was in connection 
with the lost child, that he had murdered it, and therefore had washed to purify himself; he 
did not deny the charge, but told his wife that if she mentioned what she had seen, and ex- 
pressed her suspicion, he would at once kill her. 

18. The old man was arrested, confessed having taken the child away, but that he had 
an accomplice who had offered to pay him a cow for a Méswelaboeya,* that he had already 
obtained a malo Mtswelaboeya, but still required a female to complete his charms, and that he 
agreed to the proposal of the accomplice and took his grandchild to him for the purpose of 
being killed and used as charms. At the trial, which took place before me, with two other 
Magistrates, the old man still adhered to his statement regarding the accomplice, but ad- 
mitted that he was guilty of murder, inasmuch as he had handed the child over to the 
accomplice, who he stated had actually killed the child. 

19. Amongst the Frontier Kafirs the distributors of charms are common enough. There 
is first and foremost the ‘‘ War Doctor,” who charms an army before going to war in order 
to ensure success. Thieves in going out on an expedition which may prove difficult or 
hazardous apply to some known professor who supplies the requisite charms to ensure success. 
There are charms to counteract the action of sorcerers, charms to ensure the goodwill of a 
chief or superior, charms against lightning, hail, and blight in crops, charms for success in 
almost everything a man desires or undertakes, with the exception of honest toil. All these, 
with the exception of charms for thieves, are practised openly and are regarded as quite le- 
gitimate; most of them are harmless enough, but when their influence in degrading the 
people, and their great power in retarding advancement and civilization, are con- 
sidered, it becomes necessary to bring the law Gs heat on those who practise this deception on 
the people, though I presume the law did not contemplate the more harmless forms of witch- 
craft, but had in view only the more malignant forms, under which if any person was charged, 
torture or death might have resulted and a confiscation of. property was certain, and even 
though the accused escaped with life he became an outcast, generally left his tribe, and was 
an object of suspicion Gheicas he went and always liable to bo again accused, and might 
even leave the suspicion and charge of witchcraft as an inheritance to his children. 8 
Frontier Katirs are ulsuv strong believers in the potency of human fat and flesh, as motive 
powers in witchcraft, but I have never heard it alleged that any one had been murdered for 
the purpose of obtaining this power; though the work of dogs and wolves which often open 
the shallow and superficial graves, is almost invariably attributed to some person practising 
the black art. The graves of Chiefs are watched day and night for months and sometimes 
for years, to prevent any sorcerer from tampering with the remains. 


Pace 15.—MareuceEs. 


20. It is provided that registered marriages performed according to native customs shall 
in case of separation or divorce be decided in conformity with Colonial law. A difficulty 
arises here with reference to the cattle paid. A husband might register his marriage in order 
to secure the legitimacy of his children, but even without registration there is no law which 
makes the issue of such marriage illegitimate, but under the section few or no natives would 
register their marriages, for in case of desertion by the wife or in case of adultery and 
obtaining a separation for divorce, the husband could not recover the cattle paid for the 
woman, and possibly in the divorce or separation it may under Colonial law be decided that 
the woman should have the half or a portion of her husband’s property ; under such a regu- 
lation the registration of marriages under native custom will prove a dead letter. 

See Marriage paragraph, in ‘‘ Kafir Laws and Customs.”—Section 3, p. 18. 


Section 10. 


21. The property of persons married under native laws and registered is to be adminis- 
tered under provisions of Ordinance, No. 104; this would prove another determent to 
registration. It would be better when registration takes place of such a marriage, that the 
man shall declare under what law his property shall be administered, and that under any 
circumstances he may during his lifetime dispose of it as he thinks best. It is to be observed 
in regard to native marriages, that as the husband pays a dowry, andthe wife brings him no 

roperty and can inherit none, therefore the sole disposition of the property is in the 
hoshandls hands, and not disposed of by the mutual and joint will of the spouses. 


Section 11. 


22. In intestate estate of uatives married according to native customs, the estate is to be 
administered according to Colonial law. I think the estate should be administered as in 
Basutoland according to native law. 


* Ntswelaboeya.— Literally, wanting hair, or hairless. The term applied in these parte to a person killed for 
the purpose of making charms with his fat or ficsh. 
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The question suggests itself, what constitutes intestacy in regard to natives married in 
iecordance with native usages? Some charged with the administration of the law may 
revard all natives as intestate who had not executed a formal and properly attested written 
testament, but iu point of fact it is not so. Natives make a disposition of their property 
during their lifetime; if polygamists, a share is appropriated to each house, that being the 
Inheritance of the senior son of that house, the junior sons inheriting nothing except such 
property as the father may have specially given to them, and this may be regarded as the 
testamentary disposal of the property. In regard to land we may require to be guided by 
analogy, for among: the netives there is no individual title to land so as to enable anyone to 
alienate it by sale or gift—it belongs to an individual and his descendants only so long as 
they occupy it. The analozy is this, that the principal son after the father’s death is the 
head of the kranl and the owner of the land. 

23. Ihave known only one case in which a bigamist died in what might be called intestacy, 
never having madly a distribution of his property. Immediately on the death of the man, his 
brothers took all the property and handed it over to the son of the great wife, who was a 
weak-minded young man, and who with his large inheritance would be entirely under the 
control of his uncles, while the other, the son of the second wife, was an independent man, 
and would not allow himself to be influenced by the uncles. 

24. The case was referred to me for adjudication. I regarded it as an intestate estate, 
and divided the property into three equal shares, giving each of the sons a share, and placing 
the third share in charge of deceased’s mother, to be inherited at her death by the chief son, 
remarking to the uncles that by the action they had taken they made the second son illegiti- 
mate. The arrangement made was received with great satisfaction, not only by the heirs, 
but by the Gaika tribe generally, among whom the deceased was a leading man. 

25. According to native law, the undistributed portion of the property would by right 
have belonged to the heir—that is, the son of the great wife—but as no distribution had 
been mado, I regarded the estate as intestate. 

26. In regard to hawkers, I would refer to my remarks on the same on Basutoland 
regulations. 


Pace 17.—Karir Laws anp Customs.—SeEcrion 13. 


27. It is not the case that when stolen property is recovered uninjured no fine is paid 
t.e., that there is no punishment. In all cases of theft a fine is paid, whether property is 
recovered or not. Fines are also paid in cases of attempted thefts. It is true that the prin- 
ciples of amount of fines is not rigidly defined: this very much depends on the influence and 
position of the thief or the owner of the property. Should a chief or leading man be impli- 
cated in a theft he is tenderly dealt with; but should the chief or influential man be robbed, 
the fine is always heavy. 


SECTION 109. 


28. This is not quite correct to say, that the accused party is held guilty till he can 
demonstrate his ignorance. There must be good ground for suspicion and some presumptive 
evidence before a man can be accused. When such evidence is brought against him, judg- 
ment may be given against him, unless he is able satisfactorily to explain the suspicious 
circumstances. 


SEcTIon 19. 


29. The responsibility of the head of a kraal for the loss of property stolen from his 
' village and belonging to strangers is also not quite correctly stated. While the pee 

may be that the inhabitants of the kraal are cognizant of the theft and are liable for it, this 
is not regarded as sufficient for a conviction; some kind of evidence must be adduced, such 
for instance, in the case of the theft of stock, that some inhabitant of the kraal who was 
present in the evening was not to be found after the theft. This would be sufficient evidence 
to go to trial upon, and if the suspected person is unable to give a satisfactory account of 
himself judgment would be given against him. 

30. This manner of obtaining evidence may be carried still further. A man losing 
property and suspecting anyone may go to his residence and demand to see him, and if he is 
not at home, and no satisfactory reason can he given for his absence, an action may be 
brought against him on suspicion, and he will have circumstantially to detail all his pro- 
ceedings during his absence, which may be proved or disproved, and hereupon a judgment 
will be founded, but this rule is applied only to known thieves. 


Pace 18.—NatTIvE MarriaGEs AND PAYMENT OF CATTLE. 


31. This is a subject on which the greatest conflict of opinions exists. Many hold that 
the ikazi or cattle given for the woman are simply a purchase, and that thereby the woman 
is reduced to the condition of slavery. I dissent from both these points, and in order to 
combat the opinion pretty generally held and often expressed from the bench and in other 
ways, I think it will be necessary, with the indulgence of the Commission, that I should state 
my views somewhat in detail. 

32. In order that I may not be misunderstood in the following remarks I would preface 
them by stating that I do not advocate the giving of cattle for women in marriage, and should 
be glad to see the custom discontinued, but this I will not see for it will not be in my day, 
nor till the natives are so far advanced that they voluntarily adopt our custom in regard to 
marriage because they see it to be better than their own. 
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33. Tue payment of cattle in marriage is not a purchase, as is frequently asserted, and 
on this point many experienced missionaries and others who have seriously considered the 
matter differ from me. The cattle nay to a certain extent be regarded as being held by the 
relatives of the woman in trust for her issue. 

3+. For though they may not be legally claimed at any time by such issue, still if the 
woman or hez children should at any time be in want they may claim to be maintained 
by those who received the cattle, and they may further claim from their mother’s relations 
that some stock should be given to them to start them in life; such a claim they cannot 
make on the father’s family. Moreover, should the husband or wife die without issue, the 
cattle may be recovered, and it may be argued that one ground of this recovery is that the 
maternal relatives have no longer any responsibility. Had there been a sale and purchase, 
there could be no grounds for the recovery of the purchase amount. 

35. If the woman is purchased, it follows, as is often asserted, that she is reduced to 
the position of slavery; but that she is regarded by her husband as a slave is not the fact. 
It is true that amongst our natives, as amongst all barbarians, women hold a subordinate 
position, and that the husband may chastise her; and the native law permits this so long as 
the woman is not seriously injured, and in most cases if she is in the wrong she submits 
without a murmur; but wife beating is not so common as it is generally supposed to be; public 
opinion among the natives is strong against the man who illuses his wife, and she has her 
redress, for if so disposed she can go to her relations, who detain her till the husband pays 
a beast for her ill-treatment, and he has no redress, for should he to the chief to com- 
plain of the detention of the woman, the chief, in consequence of the ill-treatment, sanctions 
the demand of the relatives. 

36. Then again, the woman holds a position in regard to the stock appropriated 
to her house; the husband consults her in its disposition, even though hs require 
an animal for his own use, and at the husband’s death the widows act as guardians 
with the male relations, should they be so disposed, and are not re-married; and 
in the case of Chief’s widows the principal widow always acts as regent should her son 
be still a minor when his father dies, and her orders and judgments have the same effect as 
if they were delivered by the Chief himself, and this notwithstanding that a so-called sale 
and purchase has taken place in her case as in that of any other woman. 

37. The influence of the widow is so great in the guardianship of her family and the 
care of the property, that it not unfrequently happens that the guardians on the father’s side 
in order to have a greater control over the property make it so unpleasant for the widow that 
she resigns her trust and returns to her father’s house. 

38. One strong point urged in suppor of the slavery theory is that the women have to 
rform all the labour, while the husbands go about in idleness. The question is, what 
bour do they perform? One may visit their kraals and almost invariably the women may 

be seen sitting about in groups, retailing the current gossip of the locality, as idle and un- 
employed as their husbands. 

39. The actual labour performed by the women bears no comparison to what is 
performed by the women of our lower classes in England, or to the labour of the wives and 
daughters of our German emigrants in British Kaffraria. 

40. The labour of the Kafir woman is to cultivate her garden; this takes her three or 
four weeks in the Spring; then in two months afterwards she has to hoe her ground, which 
lasts three or four weeks more; she is not driven to this work, and if so disposed may take it 
easily enough, but as a rule women work hard only during these eight weeks when their 
actual hard work for the year is over; very few of them now cultivate, as the plough is 
almost universally introduced, and their hoeing is now often shared in by their husbands. 

41. During the remainder of the year their work consists in the collection of firewood 
and in cooking ; this upon an average would not be more than two days’ work in the week. 

42. The hardest work whichthe women have to performis when there is a removal from one 
locality to another, when they have sometimes to make long journeys conveying their house- 
hald utensils on their heads, and perhaps a child at the back, the husband it may be, on 
horseback leading, or on foot carrying a light pee not one fourth of the weight that his 
wife carries ; but this sort of work is fortunately but of rare occurrence, and now in cases of 
removals within the Colony as well as on its borders wagons are used, and altogether, the 
condition of women is very much better than it was twenty or thirty years since. The men 
are idle, and though the women do most of their work they cannot be said to have hard 
times. 

43. The great point to be considered in native marriages is, what will make them 
binding, and in this we cannot apply the rule which influences us, namely: affection, faith- 
fulness, high principle, and the influence of public opinion. I do not assert that there is no 
such thing as affection between man and wife among the natives, but faithfulness is seldom 
found among them, and there is no public opinion amongst them against faithlessness; and 
if it was decreed that it is illegal to give cattle for women, the immorality now existing among 
the natives would be intensified. 

44. The giving of cattle for women is an evil, inasmuch as the father often marries his 
daughter to the highest bidder without consulting her inclinations, though this is not by any 
means the invariable practise, as many marriages are the result of mutual attachment, and 
the evil of forced marriages are greatly minimized under our rule, under which the girl can 
claim the protection of the Magistrate, in case of ill-treatment by her husband, or compulsion 
by the father or guardians. 

E 


34 NATIVE LAWS AND CUSTOMS COMMISSION. 


45. In the absence on the part of the natives of the higher and nobler feelings which 
influence us, and in the absence of the restraining influences of public opinion which make 
marriage binding, we can substitute nothing to take the place of the cattle payment, for 
when a man pays his five or ten head of cattle for a girl, it 1s reasonable to believe that the 
arrangement is binding—at any rate we can at present substitute nothing for this arrange- 
ment. 

46. Most if not all the missionary societies have set their faces strongly against the 
custom of paying cattle for women. In some cases they have succeeded, but in others though 
professedly no cattle are paid, presents are made which amount to the same thing; buta 
greater evil has arisen in connection with these christian marriages, in which the young man 
spends in his marriage feast quite as much as would be considered as sufficient for an skazi, 
or the dowry paid to the wife’s relations. No one is benefitted by this waste, which if it had 
not taken place the proceeds might have been handed over to the girls’ relations, and which 
in case of need would give her, or her children a claim on those who received the thas: 

48. But upon the whole, in regard to these marriages in which no cattle have been paid, 
there are quite as many if not more separations than in the case of purely native marriages 
in which cattle are paid. The exceptions are when the parties are true Christians, and not 
only persons who may have been brought under the influence or control of native Christians, 
without being themselves brought under the direct influence of Christianity. © 

49. The question is a complicated one and so opposed to our ideas of propriety, that it 
a difficult to legalize the paying of cattle in marriages, a custom which in time we 
believe will die without force or violence; but a greater difficulty is what in the meanwhile to 
substitute in its place to make heathen marriages binding, for in marriages according to 
Colonial law, in the case of those who have simply taken, or professed to have taken the first 
steps from heathenism towards Christianity andl civilization, I have found the women to be 
more conservative of heathen customs than the men. I have known cases of young men 
being driven to the rite of circumcision through the taunts of young women. I also knew of 
cases in which women have deserted their husbands because they would not be regarded as 
eats, the only thing for which nothing is paid ; cat being applied as a term of reproach to 
such girls as were married without anything being given to their relations. 

50. Our great difficulty is not in reference to the payment of cattle in marriages. 
Personally I am in favour of it, for I see no substitute, or anything better which the natives 
will accept or we can enforce. A law may be passed against the thing, but the law cannot be 
enforced, it will be evaded—and it is folly to enact a law which manifestly cannot be carried 
out. It is much better that the evil should be minimized as in Natal, where in case of all 
marriages a Government witness is appointed to ascertain whether the girl is or is not a 
willing party to the marriage, and that in case she should be a consenting party, and there- 
after desert her husband, the cattle paid for her should be restored, and I would further pro- 
vide that the death of either party should cancel obligation for the restoration of the cattle 
paid, even though there was no issue ; the hardship in this case would fall on a poor young 
man who had lost his wife, as he would not bein a position honestly to obtain another 
without three or four years’ toil. 

&1. Polygamy is the great evil with which we have to contend in the social advancement 
of the natives, and this lies at the root of all our troubles in regard to native marriages. 

§2. In reference to this evil I think that it would be well'to enact that a registration 
should be taken of all marriages according to native custom already consummated, that all 
women or their issue who had obtained any rights by these polygamous marriages should 
have these rights secured to them, but that after this registration the law would recognize 
the issue of only one woman as legitimate, and that only this issue should inherit the father’s 
property. According to our law we cannot prevent concubinage, but the issue of such inter- 
tai may be declared to be illegitimate, and this I think would strike a strong blow against 
polygamy’. 

53. The effect of such an enactment would not immediately come into operation, the 
people would be educated up to it before its effects were felt ; there would be a strong party in 
its favour in the presence of the legally recognised heir, and the father finding that his 
Jarman would be illegitimate and not entitled to inherit their father’s property, would 

e in many cases deterred from marrying his daughter to a polygamist. 

54. It may be that the present is not an opportune time to introduce the measure 
indicated. I think the less we embarrass or excite the natives with logislative acts the better, 
and considering the trouble that we have had during the past year, it may be deemed unwise 
to introduce a Taw on polygamy ; but I think it should not be long delayed, and from the 
reasons already stated I do not think that an enactment on this matter is likely to cause the 
feeling and excitement on the native mind, that some of our enactments have caused, for the 
simple reason that over one half of our native population will in no way be affected by it, 
and that with the minority the act will not be felt for ten or fifteen years. 

55. Should legislative action be taken recognizing cattle payment, it should be provided 
that in case of all marriages, whether polygamous or otherwise, that a claim for restitution 
of cattle according to native custom would be entertained whenever it was established that 
the claim arose in regard to a marriage consummated before the passing of the Act, but that 
after the promulgation of the Act onlythe cattle paid on the first marriage would be recover- 
able, and that no othor case would be entertained; and it might further be provided that if 
any action arose in regard to a bigamous or polygamous marriage consummated after the 
promulgation of the Act, either that no action would be entertained or that the cattle paid ia 
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‘ regard to such marriage would be forfeited to Government ; this would be a determent to both 
parties, but it might be quite sufficient to enact that the bigamous or polygamous arrange- 
ment would in no way be recognized, and that the woman would not be recognized as the 
wife of the bigamist or polygamist, and that no action arising out of such union could be 
entertained. 

56. Much more might be said on this subject, but as my remarks are already extended 
I will add nothing more on it. 


INDIVIDUAL TITLES. 


57. Though the Government have for many years past had most of the native locations 
surveyed within the colony, marking off building and arable lots for the inhabitants, but 
very few of these lots have been taken up, and in many cases the traces of the surveys have 
entirely disappeared. | 

58. It might have been supposed that so desirable an object as to obtain individual title 
to land would have been eagerly seized upon by the natives, but such has not been the 
case. 

59. It is well to look into the causes of the failure of this benevolent intention of the 
Government, and to endeavour to adopt a remedy. 

60. I believe that the first and main cause of the failure of the scheme was the influence 
and action of the chiefs. 

61. The natives originally located in the Cape Colony were located as tribes, with their 
chiefs exercising authority over the people, and holding the power of distributing lands to 
their adherents. In this I refer especially to the Fingoes, who were located in the colony in 
1836 and subsequently. 

62. This was one difficulty against which the Government had to contend. The chiefs 
found that when the people held individual title direct from the Government, the influence of 
the chiefs over the people was gone, and thus in Peddie, where Jokweni, and, after him, his 
soo Iundakubi, had great influence, I believe no titles whatever were taken up; while at 
Alice and Healdtown, where the missionaries had influence, and where the influence of the 
chiefs was low, many of the titles were taken up. 

63. The extent of arable land allotted to each family, viz., six acres, I think ample, if 
well selected, and good ground well cultivated ; but natives, whether justly or not, complain 
that lot adjoining lot has been surveyed without any regard to its suitability for cultivation, 
and that this is another reason why so few of the surveyed allotments have been taken up. 

64. The polygamist difficulty also came in the way. ‘The polygamist who heretofore had 
a garden lot for each of his wives was placed on the same level as the monogamist, and was 
restricted to his six acres, and could not go beyond them as in former days when the land 
became exhausted. 

65. All paid their ten shillings for each hut, and though this is called a hut tax, I think 
it would be more appropriate to call it a land tax, as a man had no hut, and cultivated, as a 
rule, no separate field till he has married, whereas on his marriage the headman always 
allotted to ae a field for cultivation, and on this I apprehend the tax was payable, though it 
is called a hut-tax. 

66. Tho difficulty I have mentioned in par. 64, I believe, might be met whenever the area 
of land permitted, by giving to each man as many garden and building lots as he desired to 
cultivate or improve, taking for each lot the annual ten shillings without regard to the 
number of wives or huts. 

67. Another objection to taking out titles is the amount to be paid for survey and title. 
The uative argues that he has a right to occupv a certain location, and to cultivate as much » 
land on it as he chooses, on the condition of paying to Government ten shillings per annum. 
If he takes up his title he has to pay £5 or £6 for it, and according to the Colonial Law at 
his death he cannot leave his land to his first born son, but must sub-divide it among his 
children, who cannot all exist on it, and that thus the land to which he obtained a title is 
worth no more and not even so much to him as the land which he cultivated without title on 
payment of the ten shillings per annum, which sum he has in addition to title and survey 
expenses to pay on the land to which he obtains title; and he.argues further, that his son 
would take possession of land thus leased by him from the Government, without the possibility 
of being dispossessed by any one as the land belongs to Government, and moreover, his other 
sons could obtain land on the same condition in the location in which they had been born. 
These reasons induce the bolief that it is better to hold on the old tenure than to take up and 
pay for u title which may go out of the family at the father’s death. 

68. It is unreasonable to expect that the Government can continue to supply land from 

- generation to generation for the native population. All that can be done is to secure them 
In possession of what they have already obtained, and one means towards this end is to enact 
that in the case of landed property the eldest son, or in case of native marriages the legal heir, 
shall remain in possession of the landed property, unless the original propr etor shall by 
testamentary disposition, either before credible witnesses, or otherwise, decide to the contrary, 
in which case the testamentary disposition should take effect ; aud it nay be further arranged 
that the title shall not be disposed of to any one except a native of the location in which the 
title is issued, or if it is considered better, it may be arranged that the land may be purchased 
by any native without regard to locality. This restriction would naturally reduce the value 
of the land, but would retain it for the purpose designed by Government, and in the course 
E 2 
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of time a number of the most deserving of the natives would rise, while others of the 
increasing native population would have to earn a livelihood from other sources than those 
by which they at present live. 


Loca, SetF GovERNMENT. 


69. I think this is a measure which should in every way be fostered and encouraged. I 
believe that steps in this direction have been taken at Kamastone, in the Queen’s Town 
Division. Other institutions similarly situated in various parts of the Colony and Transkei 
might follow the example of Kamastone, and should receive from Government the authority 
of municipal action, and even though such municipal bodies should not at the outset 
accomplish all that is desired, still it would bea beginning which in time would add to 
satisfactory results. 


C. BROWNLEE, 
Chief Magistrate, East Griqualand 


ee +e eee 


Remarks on the Summary of “ Kafir Laws 
and Custoims.”’ 


(By J. Knox Boxwe, Lovepatz.) 


The principle observed in the following Remarks,—correcting or adding to the Summary 
of Native Government, Laws, and Customs—has been that of adhering to what was the 
strictest observance of these among the Amaxosa Kafirs i.e. Gaika, Gcaleka, Ndlambe, or 
Amagqunukwebe, previous to modifications resulting from intermingling with other tribes, 
such as the Fingoes, or European races, and adopting sume of their customs. The names 
of the men from whom this information was gathered are Tshuka Fiti, Toto (one of 
Stokwe’s chief councillors and messenger of court in appeal cases to the paramount chief 
Kreli), Ngqaba Balfour, Ncheni Cumbe, Malayo Dungela, Bikiwe, and Besman, all of whom 
had opportunities of serving under all the Amaxosa tribes, and I think there is every reason 
to rely on their amendments. 

The numbering of the sections in these Remarks, corresponds to the numbering of the 
sections in the Summary now under review. " 

J. K. B. 


27th April, 1881. 


GOVERNMENT. 


1 and 2. The paramount chief 1s above law. .power. .life, death. .do no wrong. 


According to real and ancient Kafir custom, this is a mistake. On the day of appoint- 
ment, that is, when the chief becomes of age (after circumcision), this is what he is told :— 
‘‘These are your men, or people, who will have the privilege of answering you when you 
do wrong’’—(Abantu bako ngaba, abaya kukupendula wakona). The men referred to 
here are the Amapakati, or councillors, beyond whose decision the chief is not expected to 
act. Protection can always be had from them, should the chief persist in prossing any 
judgment adverse to theirs. Civil wars often arise therefrom, and the chief declared to be 
wanting in amastko. One pakati, or more than one, is generally recognised as the great 
councillor appointed by the paramount chief, in council, whose person and residence isa 
refuge to anyone escaping punishment, and even the chief himself dare not approach. This 
pakats has the privilege of pleading for mercy on behalf of the offender. 

No ‘‘despotic”’ right of government is allowed in the Jsiko (custom) of the Kafire 
The chief can do nothing without consulting the Amapakati. Should a split arise in the 
tribe by departur o from this law, the chief goes after (putuma) that portion of the tribe that 
leaves him, to persuade them to return so as to discuss or ‘‘answer” him as to the cause 
of the division, till either side is convinced as to who was on the right. 

3. The chief's kraal is never unattended by the Amapakati, they relieve each other as 
necessity arises for their going to their homes. 

‘‘Fines”’ for lawsuits do not positively belong to the chief, unless those of the Jssi, or | 
blood injury. He himself may be given ukupiwa in their distribution; but to expect a 
regular fee is a mistake. Ho stands his “luck” like any other man. 

4. Correct generally. On the occasion to which the heir apparent to the chieftainship 
is known, so many head of cattle called iwara are selected. These always include an igegs 
or oe to carry the milk-sack, and tnkunsi or bull. They are meant to start him in life, 
and are in no way counted as the z/ifa inherited from his father. 

5. Correct. 

6. There is only one acknowledged ‘‘headman”’ of a kraal, and he too is an umpakati.. 


AprenDix B.—Remarks on Karin Customs. 37 


The men of that kraal or division as stated in par. 5, are hts amapakati, forming a court to 
which all cases of that division are first taken, and he only can appoint a man to take, as it were 
a preliminary examination of that case and report to the headman and men of the kraal 
assembled. The complainants can of course appeal tothe chief against the headman’s 
decision, and it is shel this process has been passed that the chief’s hearing can be 
reached. Amvung tho Amaxosa Kafirs, the paramount chief of all their tribes is that of the 
Gcaleka tribe—represented now by Kreli—and an appeal may be noted against any other 
chief’s decision to him in council as the ‘‘ snpreme court,” passing through all the process 
of the inferior court. 
7. Correct. 


CRIMINAL AND Civin CopEs. 


8. Correct. 

9. Correct, but add—confiscation of all his property together with that of his relatives 
sharing the same kraal or cattle-fold. 

10. Correct. 

11. Correct except the last clause, viz:—But 1s expected to fee the chief and his officials. 
According to the Amaxosa customs the chief and officials are in no way entitled to any fee 
neither is the aggrieved obliged to give a part of any of the fine levied, except only to the 
‘‘Umsila’”’ or sheriff who was sent to enfore the sentence. 

12. Compromise in a civil case can only take place before it has been decided by the 
chief or headman, but not after it has been adjudged before a properly constituted court. 
The clause about criminal cases is correct. 

It may, however, be here stated that the chief is supposed to have no eyes, and con- 
sequently when he sees something going wrong he must wait till he is told. 

13. Correct. 

14. Correct—but it must only be in the case of that relative residing in the same kraal 
or division and under the same chief or headman. 

15. Correct. 

16. Correct. It sometimes happens that the perpetrator of a crime is unknown to 
the inhabitants of the kraal, though he may be a member of it ; in this case if the crime is 
sufficiently proved, they are collectively expected to pay the fine thereof. If they know him 
they extract payment of the fine from him, though they need not divulge his name. 

17. Correct. 

18. Correct. See Section 16. 

19. Correct, but ‘‘ responsible’? does not mean liability for payment but rather in the 
sense of interesting himself in the recovery of it as if it were his own. 


MARRIAGE. 


1, 2, and 3. Correct. 

4. Correct but not the last clause, should she be left a widow, and to explain this it is 
necessary to make the following statement :— 

By the payment of dowry with the Amaxosa, it is intended to make and seal the 
relationship thus commenced between the parties contracting the marriage, and his friends 
and relations on the one hand, with the friends and relatives of the bride on the other. The 
fact of this having been done enables the mother of the children brought up to have a claim 
on her friends for the provision that may be necessary afterwards for her children, a claim 
which she can enforce by law; and this claim on her part also extends to the friends of her 
husband should they be in difficulty. It often happens that one of her children is brought 
up at her home in which case he has a share in the inheritance of part of his grandfather’s 
(mother’s father) property, or the whole thereof if no rightful heir exists. 

Should she be left a widow no claim on her parents—beyond that of being ‘their 
child—can bo based for herself on the fact that her husband paid dowry. Her trust of 
support is on whatever property was left by her husband and such of his relatives as may 
help her provided she remains with them. 

5. Object to the word ‘‘purchase”’ inasmuch as the transaction according to the 
original usage among the Amaxosa Kafirs—however much it may have been latterly 
corrupted—was not of the nature the meaning of which such a word conveys. 

6. Correct. 

7. Correct as far asthe word tkast. The tkebe is not known among the Amaxosa and 
not practised ; it may be among the Fingoes. 

8 and 9. Correct. 

10. It is not necessary that al? demands be satisfied before the woman is given over to 
the man. See Paragraph 6. The ukuteleka is an usage allowable to the woman by which 
she can regulate the conduct of her husband towards her and the hold of her parents should 
the tkas: not have been fully cleared. She runs away home if ill-used by her husband ; or 
is persuaded to do so by her own friends for dowry purposes when the man is obliged to 
give something before he gets her again. 

11. Correct, but also add that this is done even in the case of the death of the husband 
aber to the issue of children (or if the children die), the cattle are are then claimed by 

is relatives. 
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12. Correct, except the clause commencing ‘‘running away to her friends, &c.” Her 
friends have no right to demand payment of cattle for an injury inflicted on her person, as 
that right only belongs to the chief-in-council as an 781, case, the punishment of which 
is according to the seriousness of the injury. The only resort of the friends in the instance 
is the ukuteleka explained in paragraph 10. 

13. Correct. 

14. Not correct unless on account of a previous promise of more cattle for :/azt and the 
demand or inducement to her to run away does not wait for the first, second, or third child, 
but at any time. 

15 and 16. Correct. 

17. Correct. See paragraph 11. 

18. Correct. If, however, the woman remains with her husband’s friends with that 
one child, the cattle are not restored ; if she leave, a corresponding portion of the cattle are 
restored. 


Divorce. 


19. The Summary now under review is not correct in the fullowing points according to 
the Amaxosa customs :— 

(a.) Barreaness. A man has no legal right to divorce his wife for this reason, but may 
take another wife who is to bear children for her. The expression is the second wife is the 
sqads lalamfazs ungazalcyo t.e. if the first wife chooses to remain notwithstanding her failing. 

(b.) Adultery. A man may not divorce also for this reason. What generally happens 
is that he leaves his wife to go after the man with whom she is carrying on, when he claims 
the oattle of lis zkaz: from her friends, and separation is then complete. There is no limit 
to any fine the husband may demand for the guilt of adultery on his wife. 

(e.) Dislike. Correct. 

(d.) Taking milk out of the milk-sack. No divorce can take place for this reason, unless 
this is done by a woman belonging to anuther house when she is charged with theft or 
witchcraft intentions, and her husband after being fined has sufficient cause to divorce her. 
The woman of this house though it is a little beyond her place to take milk out of the 
milk-sack, may do it in case of an emergency, t.e. if she is hungry, or a stranger arrives and 
asks for sermptiine to drink. She has her own calabash specially provided for her use, and 
it is not necessary that she should require to take out of the milk-sack. 

(e.) Sanction of Chief not necessary. 

Cf.) Wife often leaves through ill-usage, dislike, sealousy. Correct. 

(g.) The cattle and progeny. If by ‘‘progeny”’ is meant that the breed of these cattle 
from the time of the giving of dowry to that of the separation are recoverable by the 
husband, this is a mistake as far as the Amaxosa custom is concerned. The only progeny 
recoverable is such calves as accompanied the cows on the handing over of the dowry and if 
some of the cows were known to be in calf previous tu handing over, the husband or his 
relatives being near enough to note when and how many are bred he may claim; other- 
wise it is only the number originally given which are recoverable. 

20. Jn all cases of dirorce, &c. Correct. 


Incestuous MAarniaGes. 


20. Incestuous intercourse 13 #0¢ punishable, unless the woman was another man’s wife, 
or the seduction of a virgin, when a tery heavy fine is inflicted. See Paragraph. 44. 

A man may marry a deceased wife’s sister, on which case he may not give cattle again, 
should he have already completed the number wanted for the first; but he cannot marry two 
sisters at the same time. : 


INHERITANCE. 


21. Correct as far as “right-hand.” But among the Amaxosa Kaffirs there ts no sucha 
thing as a ‘left-hand house.’’ The third wife is a branch or tgadi of the great or 
principal wife ; for if the latter dies, the former steps in that place to take care of the great 
wife’s children. Should the man take « fourth wife, she forms the branch or igads of the 
second or right hand wife, who again has quite an independent status. 

‘They will be attached to one or other of the three principal houses’’ is not correct. It 
should be fico principal houses, 

22, and 23, and 31 are corrected together in the following statement, inasmuch 
as the Summary of Katir Laws and Customs now under review, starts with a wrong ides, 
viz., that of ‘‘three principal houses” instead of only f:co,—that is, of course according to the 
Amaxosa custom. No that in explaining the claims for inheritance, it is necessary to divide 
it under two heads :— 

First. The custom in the case of two or four wives. 

Second. The custom in the case of only one wife. 
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(a). The first wife taken, claims the inheritance of all the property she found her 
husband in possession of; that is to say, her children have the le afcighs to it. Her eldest 
son has a legal claim also on the property of the third wife, should the rightful heir to this 
die, inasmuch as she is looked upon as the branch of the first. 

(b/). The second wife is known as the right-hand wife, and she thus gathers property for 
her own offspring. Her husband consults his relatives, as well as the great or first wife, 
that she (the second wife) be given cattle. A number is thus apportioned, which at once 
forms the basis of her inheritance. To add to this number will depend upon the fortunes of 
her husband during the days in which he is being attended to by her, and residing in her 
house ; these she can claim. Should the husband get cattle while residing with the first wife, 
that is the roperty of the house of the first wife. 

(ec). The third wife, t.e., the Jgadt, or branch of the first wife, gets a share of the property 
of the great or principal house, on which she is dependent, though her house too has a 
period of visitation by the man, and the claims resulting therefrom as explained above. The 
eldest son of this house takes the place of the rightful heir of the first or great house, should 
the son and heir of it die, as well as claim that falling under his own third wife’s) house. 

(d). The fourth is to the second, the same that the third is to the first, viz., the branch 
or tgads of the right-hand house. 


QND. IN THE CASE OF ONLY ONE WIFE. 


The greater part of this inheritance, we may say the whole, is in the hands of the eldest 
son, who is always recognized as the rightful heir. But there is a certain lot of cattle over 
which he has no hold, and these are known as ‘‘the cattle of his mother’s calabash ’’—-snkomo 
seselwa lika nint. These come into existence thus :—His mother is presented by her husband 
or her own father with some cattle, which with their offspring make up the above collection. 
Hor second son only is the rightful heir to these. In fact, he and his brother alone have any 
acknowledged claim on the inheritance of their parents’ property, the former on his mother’s, 
and the latter, t.¢., the eldest son. on his father’s, unless such as had been given to other 
children previous to their parents’ death. 

24, 25, 26, and 27 correct. 

28. Correct ; but add (at close) ‘‘in which the Chief has also a share in the estate.” 

29. See remark under paragraph 23. 

30. Correct ; add also, ‘‘the Chief in this case is expected to take over, and provide for 
these children.” 

31. See paragraph 22 and 23. 

32. 

33 and 34 correct. 

GUARDIANSHIP. 


35 and 36 correct. 


OFFENCES AGAINST THE PERSON. 


37 and 38 correct. 

39. Though the law acquits, theré is always an siz or blood compensation for behoof 
of the Chief. 

40. Correct, but he may substitute something else in place of the cattle. 

41. Correct. 

42. Correct—but add—“ The fine from the woman is recoverable from (1) the husband if 
he knew of the matter ; otherwise (2) her own parents are fined instead ; (3) the doctor; (4) 
the man who gave the child #f he happen not to have been the husband.” 

43. Correct, but no portion of the fine goes to the Chief, unless the woman was at that 
time residing with him. 

44. Not correct, as far as the fine is concerned. 

Seduction of virgins according to the customs of the Amaxosa ancients, generally got 
one of the heaviest fines inflicted over all the other crimes. The whole of the stock 
belonging to the guilty man together with that of his relatives in the same kraal may be 
summarily taken away asa fine. If the young man offers to marry the girl, than these my 
be returned with the exception of the number necessary to make the dowry demanded. 
an ence to marry is made, then the parents can capture the whole stock for the spoliation of 
their child. 

45. Correct, but should be two head, ¢.e., one for pregnancy, and another for birth and 
bringing up of the child. 

46. Don’t understand. 

47. Theft already referred to in preceding pages. 

48. and 49 correct. 

50. Correct to as far as “cultivated land ;” but not correct as to damages for ill-usage 
of cattle, even if one be killed. 

The law of trespass and impounding cattle (and to this add the Pass Laws, and Rents or 
Taxes of all kinds) has been a source of great misunderstanding between the races that 
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that practise it, and the Amaxosa who have not yet got used to it. Itis u custom that was 
never known nor practised. A boy is, as it were, the property of every man, and should 
cattle ha a in anyone’s land, the Joys who herd these cattle are at the mercy of the owner 
of the land. ; 

51. Correct, a man found inside another’s kraal, if at night especially, may be killed. 

52. and 53 correct. 

54. Not correct. A subject may refuse to obey the Chief’s orders, and wot render 
himself liable to be punished, but he runs the risk of losing favour and gain. 

55. Correct, add ‘‘Should there be children belonging to the unfortunate man, those are 
taken charge of by the Chief. 


Customs. 


56, 57, 58, 59, 60, 61, 62. All correct. 

63. Correct, but used not to be practised in olden times among the Amaxosa. 

64, 65, 66. Correct. 

67. Ukuzila correct. Ukugaba is not practised among the Amaxosa for the reason 
stated in the Summary, but rather to take away the sticky feeling of the grease so often 
smeared on the body and clothes. 

68. Correct, but the purification or end of the days of mourning is not counted from the 
visit of a doctor, but that of the Chief who goes to condole, and ‘“ eat food,’”’ with the bereaved. 
It is allowable for them to go to any kraal before the purification, but not to the Chief's 
kraal, else they make themselves liable. 

69. Swearing by the Chief or any other name is a voluntary act, it adds no weight 
whatever to the truth of any statement made. 

70. Correct. 


Laws Rexuatina to Lanp. 


71. Correct. 

72. Correct, but now pieces broken up by the second owner can be claimed by the first 
occupier, if they border his land. 

73. Not correct. If a man is of a troublesome nature, he is ordered to build his own 
kraal a little distance out of the dwellings of others, but he still retains the garden lots and 
crops. 

74. The only tribute, besides what the Chief gets on his visiting or begging tour, is of 
the nature of green food, t.e., new maize, tmfe, and pumpkins, known as ulibp and not at all 
of the nature of quitrent. There are never cattle offered for the voluntary tribute of the 
produce. The srafu (rent dues) was never practised. The Chief does go on a beggi 
expedition, but the host may or may not give, as he pleases. If he gives he stands a 
chance of getting also when he in turn goes to dusa, .e., to serve at the Chief's household. 

75. Not correct. It is enough if the man gets permission of the house he arrive 4t, 
either to pass one night, or some days in that house, nor is it necessary to have to report to 
the Chief or headman. 


All cases are decided according to precedent, and the laws and customs regulating the 
phdbar mas of the Amaxosa are thus established through the chief and amapakati after 
scussion. 


J. KNOX BOK WE, 
Lovedale, 27th April, 1881. 
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SELF-GOVERNMENT. 


(Vide Circular No. 1, at Page 262.) 
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REPLIES TO GENERAL CIRCULAR. 


By Capt. Matt. Blyth, C.M.G., Chief Magistrate, Transkei. 
A.—LAWS. 


' Beriizs zo 
Quesrioxs. 


I: 
2. 


ak 


10. 


11. 
12. 


13. 
14. 
15. 
16. 
17. 


With the Fingoes, Gcalekas, Bacas, Basutos on eastern side of the Drakensberg, 

and Gaikas. — | 
By the chief calling a meeting of his tribe, and having the proposed law fully 

discussed and finally decided upon. They are altered and added to in the same man- 
ner, but the will of the chief has, of course, considerable influence. The people have 
both direetly and indirectly a part in framing these laws. 

The chiefs, councillors, and people. They are not committed to writing. 

Regret that I cannot understand the question. 


CRIMINAL. 


| Murder.—Punished by fine, which went.to the chicf—about 10 head of cattle. 

Theft.—Fine and restitution of the stolen property. 

Assault.—Fine, which went to the chief. . | | 

Adultery.—Fine, which went to the husband of the woman. Amongst the 
Fingoes, when they lived at the Tugela, adultery was looked upon as a very grave 
crime, and punished with grcat ceverity, ae eating up and Lanishment from the tribe, 
and the ears of the man committing adultery so cut that he would be recognised any- 
where. Amongst the Fetcani, the punishment for adultery was death. 

Witchcraft.—A man accused of witchcraft was smelt out and eaten up and killed, 
but this could not be done without the direct sanction of the chief, who received part 
of the plunder. Generally those smelt out were persons of property only. If any 
spoor was traced into a kraal or location, the occupiers were held responsible, and 
had to make good the property lost. 

Rape.—Punished by fine. 

I would not retain the native law in many of the above cases, except the Spoor 
Law, whch is 8 great, preventative to thieving. The other crimes are more suitably 
punished by colonial law. 

There are no penalties. 

Imprisonment with hard labour, lashes, fines, and in cases of murder of any 
aggravated nature, punishmont by death, should be carried out. 

Punishments of the above nature fall directly upon the person committing the 
crime; whereas, under the native law, where fining is alone done, a man com- 
mitting a crime obtains cattle from his friends to pay the fine. 

Chiefs, assisted by councillors, hear and decide cases. They are paid by portion 
of the fine inflicted. 

A messenger or ‘‘ umsila’’ calls the accused person to the chief’s kraal. The 
crime for which he is charged is told him. If he pleads guilty he asks for mercy, but 
they nearly always deny the charge; and as they are adepts at pleading they trust to 
chances and any false evidence to getoff. Witnesses af® examined in presence of the 
accused. The accused can call any witnesses he likes for his defence, who are duly 
heard and cross-questioned by chief or councillors. The finding or verdict is given 
at the termination of the trial. The sentence is not generally made known until 
afterwards. sd 

Almost any evidence is allowed ; that of women and children is taken. 

Torture only used in cases of witchcraft to compel the man accused to admit his 
guilt, and what poison or ‘‘ubuti’”’ he used, and where he placed it. Cases frequentl 
occur in Pondoland. They certainly did so when I was stationed in Kast Griqualand. 

Certainly not acrime. A clever liar is rather admired. 

The greater part taken by the chief. Informers are remunerated. 

A remission of penalty or pardon can be granted. 

I am not aware they are. 

The Colonial Law of Inheritance should not be enforced, but it be left optional 
with the natives whether they desire to come under its operation or adhere to their 
own law of inheritance. This is provided for as far as regards Fingoes who hold 
certificates of citizenship by Act No. 18 of 1864. 

Certificates of citizenship are not now issued to the Fingoes resident in the 
Transkei, as was done in the Colony by Act 17 of 1864. 
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REPpiLigs TO 
Questions. 


18. 


19. ° 


20. 
21. 
22. 


23. 
24. 


25. 


26. 


27. 


28. 


Natives in this district should obtain passes from their respective magistrates 
here when they desire to enter the Colony; but it should not be made 
for them to have to report at each magistracy they may pass on their route to ther 
destination. There they should enh themselves to the magistrate and have their 
gap endorsed ; also if they are driving cattle the number and description should 
e entered on their pass. | 
I do not know of any colonial law that presses unfairly on the natives. 


Further Reply to Question No. 17 regarding Passes. 


I would suggest whether the following plan* would not be practicable and ex- 
pedient, viz. :— 

That a certificate of citizenship be given to all natives of good character who 
have advanced somewhat in civilisation; who are married men; who send their 
children to school, &c. These natives might be termed Class No. 1. 

Any holder of this ticket should be allowed to visit the Colony without obtaining 
any pass. He should produce this ticket when required to any field-cornet or 
constable in the Colony. 

This ticket to be forfeited by any grave act of misconduct on the part of the 
holder, such as theft, &c. 

All yo unmarried men, all natives who have not advanced at all in civilised 
habits, ond all natives of bad character, should be formed into Class 2, and should 
be compelled to obtain a pass from their magistrate as at present; to report them- 
selves to the different magistrates en route to their destination, mi on their 
return to hand in their pass to their magistrate. But all natives, including those in 
Class No. 1, when driving stock, should have a for that purpose. 

If anything like the above plan were carried out, the natives would clearly see 
and understand that by their own conduct and exertions they would obtain cer- 
tain direct advantages, and be released from some of the inconveniences of clas 
legislation, and obtain the full rights of British subjects. It would also lead to self- 
respect, which, when once established, the government of the natives would be an 
easy matter. 

I think that the ordinary colonial law is not adapted to the wants of the 
natives, but that an admixture of this law with such native lawsas are in accordance 
with humanity and justice, are best adapted to the wants of this district. 

The tribunals as established in the Colony for administering criminal law to 
natives appear suitable. In this district the magistrates’ courts are sufficient for 
certain cases; but certainly in this district, and where practicable in the Colony, where 
natives are tried, a certain portion of the jury should be natives. The jury shouldbe 
partially formed of certain natives who are Christians and well conducted men, and 
who are possessed of property. Headmen of locations would be suitable if not i 
any way connected with the case. In this district I would not insist upon all the 
members of the jury being Christians ; at least some should be. 

Yes. They should be allowed to put questions to witnesses. They should both 
advise and find a verdict. See answer to Question 19. 

I think it would be a beneficial measure for circuit courts, presided over by 
judges, to sit in territories beyond the Colony, for the trial of very grave criminal cases. 

Chiefs and headmen should not be allowed to decide cases, but all should be 
brought to the magistrate’s office. There the chiefs or headmen could sit as jun 
or assessors. Although some of tho headmen could safely and well be entrusted with 
the power of deciding petty cases, others could not be so trusted. 

To a certain limited extent it is. 

I consider thag the native law as relating to spoors a good one, and should be 
maintained. : | 

This collective responsibility‘is on the wane. Now persons committing crime 
are punished individually by imprisonment, &c., and not so much as formerly by fines, 
which were most frequently raid by the friends of prisoner. 

It is not customary, except in spoor cases, to levy a fine on any kraal. When 
this is done, they arrange amongst themselves how this fine is to be paid. In purely 
peare districts, as Pondoland, &c., this collective responsibility is fully carried out. 

O. 

The indecencies and gross immoralities attending the ‘‘ intonjane”’ and circun- 
cision should be declared penal offences. I would allow the right of circumcision to be 
carried out, but no ‘‘white boys” dancing, &c. The dancing and giving away of gis 
to men at ‘‘intonjane” should be stopped, but a man might be permitted to kill a beast 
when his daughter comes of age. The ‘white boys” and their evils, as well as the 
‘‘intonjane,” or the immoralities attending this custom, have been prohibited in tls 
district for the last three years, and with marked good results. It seems but just and 
right that any civilised and Christian government should discountenance and dis- 


* This scheme was submitted by me to the Government in Letter No. 202 of the 8th July, 1881. To this no reply has bees 


received by me,—M. B. 


APPENDIX C.—REPLIES BY CAPT. BLYTH, C.M.G. 45 


REPuizs To 
Qustioxs. 
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courage all filthy and disgusting and immoral native laws and customs, and the 
best of the people gladly welcome these customs being abolished; and all the people 
admit that a Christian government are acting consistently by so doing. I believe 
in the Colony these ‘‘ white boys” are allowed. This should not be so, 

I do not think that any special criminal code for natives is needed. 

Vide preceding answer. 


CivI. 


Not that I am aware of. 

Native laws deal with any specified and distinct contract that may be broken. 
Regret that I cannot understand question. ' 

Do., do. 

The chiefs and councillors deal with civil cases. 

By messengers being sent by the chief to enforce any judgment. 

Not that I am aware of. 

No. 


Not necessary. 

After the rite of circumcision has been performed, then the young man is sup- 
posed to have attained his majority. 

The fathers of minors and husbands of wives, &c., are responsible, and can be 
fined for their acts. Women and minors are not recognised by Kafir law. 


B.—MARRIAGE AND INHERITANCE. 


MARRIAGE. 


Not to any great extent. 

To the spread of Christianity. 

No. Iam not aware that polygamists would be allowed to be members of. any 
Christian church. 

A native polygamist secking admission into any church would have to discard 
his wives and have only one. A native practising polygamy after admission into 
church would be deprived of church membership. 

Natives not church members are not often monogamists from choice. 

I do not consider the custom of ‘‘ukulobola”’ a bad one, and it is one that it 
would be impossible to do away with. The cattle paid as dowry are a sort of security 
held by the father of the girl that she will be properly treated by her husband, and 
in the event of her being ill-treated, she can return home and the husband cannot 
claim back the dowry paid by him. 

In purely Kafir districts a woman’s consent is not asked, but in native districts 
under the Government a woman cannot be forced into a marriage distasteful to 
her, and she can appeal to the magistrate’s court for protection. Some women have 
come to me for this protection, and if I have found upon inquiry that their complaint 
is a just one I have granted them the protection they require. 

See answer to preceding question. 

All the labour has to be performed by the women, but as Christianity and 
civilisatien spread so is the condition of the women improved. In Fingoland many 
of the men work in the gardens. All the ploughing is done by men. woman has 
no discretion in the matter of work. 

Anongst the heathen natives the woman is regarded as the chattel of the hus- 
band, and therefore her condition is servile. 


OQ. 

No. An aged man often marries young wives. 

If the woman is very badly treated she can return to her father. No other kind 
of divorce is recognised under which a woman can leave her husband, but the latter 
can drive his wife away for any reason, but he then has no claim for the restitution 
of his dowry. 

Not a particularly happy one ; there is a good deal of jealousy and ill-feeling. 

The cattle pass to the father of the woman, and at his death the cattle pass to 
his eldest son. 

Should the father so act the first husband would claim the dowry paid by him. 

These customs should be sanctioned. The natives are not sufficiently advanced 
to make it either safe or wise to abolish these customs by law. The spread of Chris- 
tianity and civilisation will in process of time raise the people from these customs. 

I would recommend that these cases should be settled by the resident magis- 
trates, assisted by a jury of native headmen. 

If polygamy were sanctioned I cannot see that bigamy could be considered a 
crime. 

G 2 
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Ree.igs To 
Questions. 
20. No. 
21. No. In Natal heathenism and native barbarism, with its attendant evil customs, 


22. 


23. 


24. 


25. 


26. 
27. 


28. 
29. 
30. 


31. 


32. 


33. 


34. 
36. 


36. 
37. 


38. 


are far more rampant than in this Colony. The natives there do not generally wear 
clothing, and have few wants. In this country civilisation has created wants, and thus 
given a stimulus to labour. 

A beast is killed, and that is considered to bind the marriage. Also after mar- 
riage a beast, called ‘“ubulunga,” is given by the father of the woman to her. This 
is her own property. 

Dowry cases, marriage cases, and custody of children, are decided by the magis- 
trates in accordance with native law, so far as it is consistent with humanity and justice. 

It might and would be right for the higher courts of justice to refuse to recog- 
nise the custom of ‘‘ukulobola” and polygamy. But it would be a proper com- 
promise for the Government to direct magistrates to settle such cases in accordance 
with equity and justice. 

The property of a deceased person passes to his eldest son. Tho natives who 
have more than one wife have two houses, the chief house and the right hand house ; 
and during the lifetime of the man he places certain property for the use and to 
become the property of these respective houses. The eldest son of the chief house 
inherits the property of that house at the decease of his father, and the eldest son of 
the right hand house inherits the property in that house. Should either of them die 
the next eldest brother succeeds them. 

There are but fow disputes under the Native Law of Inheritance, which is well 
understood and liked by the natives. No woman can inherit any property. Wills 
are not often made. Chiefs or headmen do not interfore in this matter. If the heir 
is a minor, guardians are appointed ; generally the brother of the deceased man. A 
meeting of Fingo headmen was held here lately to discuss the question of guardians, 
&c., and it was unanimously agreed to ask the Government to allow an Orphan Cham- 
ber to be formed of five or six of the best headmen in each district to sit with the magie- 
trate once a month and see that estates were properly administered. 

The above matter has been already laid before the Government. 

Yes. | 

The natives are perfectly satisfied with their own Law of Inheritance, and are 
very sensitive of any change. Act 18 of 1864 is not clearly understood, and the 
natives do not like what they think is a Government interference in their affairs. Also 
a succession duty is charged. 

I consider the Act a good one. It is not generally understood. I cannot sug- 
gest any alteration that would make it more acceptable. 

Succession to property has been regulated by their native law, and arranged 
amongst themselves. 

the natives are raised in civilisation they will better appreciate the well in- 
tentioned attempt on the part of the Government to legislate for their wants. 

It is correct that according to Kafir law a female can inherit nothing. For some 
years past it has been the custom in Fingoland that when a man dies leaving a 
widow, she can go to her fathers, and the dowry paid for her cannot be claimed by 
the friends of the deceased. Should there be children by the marriage, the widow and 
the children live at the kfaal of the deceased person. She is not handed over to any 
relatives of the deceased to live with them as their wife. 

I do not think that it would be at all proper to sanction such an evil custom. 
I found no difficulty in Fingoland in putting a stop to such a custom. The head- 
men discussed the matter at a public meeting, and agreed willingly that it should no 
longer be carried out. 

Natives are naturally attached to their customs, which have been in vogue 
amongst them for many years. Some customs are good, some evil. These last should 
not be allowed or sanctioned in any way by the Government. 

As the natives advance in civilised habits and Christianity they have leas attach- 
ment to their native customs. 

But few Christian or civil marriages take place before magistrates. 

A marriage made before a magistrate would place the woman ina better condition 
regarding her civil rights than any marriage contracted under purely native law or 
custom. Before contracting such marriage the man would have to put away and 
make provision for his other wives. In the event of the man reverting to polygamy, 
the woman he had married by civil contract before a magistrate could proceed against 
her husband for a divorce, and obtain a proper settlement and control of children. 

Vide preceding answer. 

That they should registor their one wife, and that this marriage should be con- 
tracted before the magistrate or church missionary. I do not see that anything 
more can be done than by allowing magistrates of native districts, with the assist- 
ance of a native jury, to settle disputes that may arise. 

I should not interfere at present. If natives wish to legalise their marriages in 
accordance with colonial law they have full opportunities of doing so. 


APPENDIX ©.—REPLIES BY CAPT. BLYTH, C.M.G. 47 


RePLlies TO 


QUESTIONS. 

39. Not interfere at present. 

40. At present in this district disputes arising from the native law of dowry and 
inheritance can be settled in the magistrate’s court. 

41. Polygamy is certainly an obstacle in the way of advancement. The practical 
evils are patent. 

42. Church rule has done much to abolish this practice. 

43. 


44. 


45. 


No status whatever, except as the daughter of her father, who in time expects 
some cattle to be paid for her. In purely native districts she would have no voice in 


~ her marriage. In this district she would and could not be compelled to marry any 


man against her inclination. 
I should not interfere at present. 


INHERITANCE. 


A native British subject could will his property away if he so desired, so long 
as the disposition of his property was in accordance with colonial law. It is rarely if 
ever done, nor does the testator desire to depart from the Native Law of Inheritance. 

It is rarely if ever used. 

Before a native could marry according to colonial law he would have to put 
away and make provision for any wives he might have under native law. By 
marrying © woman under colonial law she would, have her full civil rights under 
the colonial law. 


I would make it a criminal offence. Some protection should be given to his legal 
wife. 

The eldest son succeeds to his father’s property if belonging to the chief house ; 
if of the right hand house, to the property in that house. 

No. 

By the forming of an Orphan Chamber board as previously suggested by me. 

I do not see that anything can be done at present than by preventing any undue 
pressure heing brought upon the woman to marry a man against her desire. 


C.—LAND TENURE. 


The land belongs to the paramount chief, who subdivides it amongst certain 
sub-chiefs and headmen, who in their turn allow the common people to settle upon 
and cultivate it. Hach individual looks to his own particuiar chief or headman, 
takes his cases to him, and renders him military service when required. In fact it is 
much like the old feudal system. 

A chief could not dispossess a sub-chief of land except from act of rebellion, 
&e., and the chief’s power over the land is limited by the sub-chiefs and councillors. 

Many years ago the whole of the country between the Kei and Umzimkulu was 
divided amongst three tribes, viz., the Pondo tribe, under the Chief Faku; the 
Tembu tribe, under Umtirrara; and Gealeka tribe, under Hintza. Their houn- 
daries were defined and acknowledged to a certain extent amongst themselves, but 
there were endless wars, &c. 

In 1872 a commission went through Kafirland and laid down certain boundaries 
which should be maintained for the future, but these have not been rigidly kept, and 
great dissatisfaction has resulted. 

Yes, acknowledged, but each tribe was constantly making war on the other. 
Then, of course, boundaries were not respected. 

Vide reply to Question No. 1. A man had garden ground so long as he cultivated 
it. Grazing rights were held in common by mutual understanding. 

Vide reply to Questions No. 2 and No. 3. Every tribe almost has some grievance 
about land now, except the Fingoes and Idutvwa, where the boundaries are clear 
and defined. 

Only a small number of ten acre lots have heen given to the Gaikas. The 
natives generally do not like these grants, except in cases were natives are civilised. 
In the answers to questions addressed to chief magistrates, I have endeavoured 
to enter fully on this subject. I may repeat that 1 would not compel a native to take 
out a title for his individual lot, but I would leave it optional, and grant the title to 
the place where the man has already cultivated, built, or planted, and enclosed; and 
there are many instances where this has been done in Fingoland. I would not 
attempt to place them in villages close together, or give them their garden lots along 
side each other. 

When granting an individual title, a clause should be inserted that no sale 
could he effected. Were this allowed, many of the natives would sell at once and 
hecome restless and dissatisfied vagrants. What is wanted is to anchor the people 
to the soil. 


48 


NATIVE LAWS AND CUSTOMS COMMISSION. 


Repwies To 
QUESTIONS. 


8. 


19. 


20. 


21. 


22. 


23. 


24. 


20. 
26. 


27. 


28. 


The system of granting individual titles has partially been carried out in the 
Colony. In tho Transkei, locations are laid out, people are settled on them, and a 
headman is placed in charge of the location. 

I eould give as much security to the holders of the land as possible, and cer- 
tainly as British subjects no obstacle, I presume, could be placed in their way of 
purchasing what land they might desire at public auctions, &c. The possession of 
property i more than anything else to wean the possessor of the same from the 
influence of his native chiefs, and renders him «a respectable and law-abiding 
citizen. 

I think it an excellent plan, and should certainly be carried out where practic 


.able, and suitable sites could be obtained. First this should be done in_ localities 


adjoining the main roads. 

A sufficient commonage should be attached to each township. At present I do 
not think it would be advisable to take any land from natives and grant it to 
Kuropeans for farms. | 

On this side of the Umtata, I would not allow a chief to have any vuice in the 
direct management of his people, except through the magistrate. 

A judicious administrator would make a point of calling the native chief con- 
stantly to his office, consulting with him, and really govern the people through the 
chiefs and headmen. In Pondoland, &c., it would be very difficult to work with the 
chiefs at present. 

The wholo question is a very difficult one, and it would be difficult to lay down 
a yeneral rule, so much depends upon the tribe, character of chiefs, &c. 

I would make the title unalienable. It would to all good men render the property 
more valuable. In certain special cases Government might purchase the land so 

anted. 
a It would lead to many selling their land and rambling over the country trying 
to get some more land for nothing. 

I would not allow the land to be given as security for a mortgage, except, 
perhaps, to the Government, should it be deemed advisable to make any advances to 
build houses of asubstantial nature, irrigation works, &c. 

That he holds the title from the Government, and that he has to pay a certain 
quitrent, say £1, for his arable lot. ‘That his title could only be forfeited by disloyalty 
and joining in any rebellion against the Government. 

From ten to fifteen acres, and right to commonage. 


I do not think so. In years to come, when it is to be hoped the people have 
advanced in civilisation to a far greater extent than at present, if might then be wise 
to make a change. At present only the bad would sell. 

I think the principle of setting a standard to which a man is invited to attain an 
excellent one, and it would be highly appreciated by the natives, and they would 
understand the wisdom of the Government in so acting. It is on the principle of 
levelling up, and not down, which I fear has prevailed. A native should feel that by 
his own exertions, industry, and good conduct, he can attain to the fullest rights 
and privileges enjoyed by any white man. A powerful incentive is at once 
supplied. 

I think the question of titles registry, if same could be carried out at each 
magistracy. At first, perhaps, an extra dletk would have to be appointed. If that 
plan is not considered expedient, a registry office could be kept at the chief magis- 
trate’s office in each district. Perhaps this would be the better plan. I would subject 
them to as few charges as possible, say a half-crown stamp. 

I would give every facility to the transfer of land to the heirs of a deceased 
native. It might be arranged at the local magistrate’s office. A small payment, say 
2/6, might be charged. 

Heathen and uncivilised natives object to individual titles. The chiefs also see 
that were individual titles carried out their hold upon the people is considerably 
lessened. 

In any case the expense incident to the issue of titles should be as small as 

ssible. It is desired that natives accept these titles, and it is believed that it is a 
enefit to the Government. It would hardly be fair to charge the native heavily for 
doing what we want him. 

I have no knowledge of the operation of this Act. 

A lease would not be understood. To make the grant valuable you should make 
it the absolute property of the holder. 


I think the present machinery, viz., magistrates and chief magistrates, can 
report to the Government upon this question when required. The establishment of 
courts in any district, in which the inistrators of the law in those districts have no 
voice or standing, tend much to confuse the natives and do no practical good. 


__A court, composed of the chief magistrate and magistrates of any districts, 
might hear and settle cases of the kind, and some of the most advanced and intelli- 
gent of the natives might be placed on the same. This would give confidence. 
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By chiefs, sub-chiefs, councillors, and people. Theindividual members of atribe have 
considerable power in influncing and determining the power and policy of their chief. 

The owner and head of a iraal is responsible for that ee then the sub-chief 
or headman ; then the chief. A chain of responsibility is thus established. 

The head of a kraal can inquire into cases arising from the conduct of any one 
at that kraal. He then reports the matter to the sub-chief, but he can settle any 
case of not great importance, where the facts of the case are admitted, and can arrange 
what fine is to be paid. The sub-chief has higher powers; then the chief. In the 
sub-courts the parties in any suit can appeal to the chief. 

They have judicial as well as executive power. Under purely native law, no 
doubt, gross cases of oppression arise. I think that headmen and chiefs.should be 
brought to the office as much as possible, and be induced to take an intelligent la 
in the government of the country in which they reside. I do not think it:iwould be 
advisable to delegate entirely administrative powers to any chief or headman. 

No, except that same of these questions formed a discussion amongst those 
interested, and were decided according to common convenience by themselves. A 
Kafir, when selecting the site of a kraal, looked to its being on a dry sub-soil, 

nerally facing the morning sun, near good water, and, living so isolated as ‘their 
eats are, they are naturally healthy. No filth is allowed at any kraal. The cattle 
kraal is always below their own dwelling huts. 

Certainly. . 

Not that I know of. In Fingoland they understand combining together to carry 
out any public work. 

I cannot gay. 

I have always noticed a very strong desire, more particularly when I had good 
opportunities of doing so in Fingoland as magistrate there from 1869, and I always 
did my best to encourage that desire, of course subordinate to the Government. In 
every case the more the people became interested in their government, and felt that 
they had a voice in it, so much the more everything prospered. We had meetings 
in Fingoland, who passed regulations to limit the evil of beer-drinking ; to put a sto 
to the evil customs of ‘“‘intonjane,” or the horrid indecencies attending it; to forbi 
the ‘' white boys” carrying away girls by force, or ‘‘ ukutwala’’; to prevent a widow 
being handed over as a wife to her deceased husband's relatives ; to prevent the spread 
of infectious diseases ; to raise money for road making, &. In 1871 about £700 was 
raised nlmost entirely from the natives, and a road was opened up to the Komgha and 
King William’s Town, and other roads constructed. To raise a sum of money to have 
an industrial institute in Fingoland, more than £3,000 was raised. In East Griqua- 
land this system was carried out, but not to such an extent, but the principle was fully 
recognised and successful. I think that in thus putting matters of interest to the district, 
and giving them not only a voice but a control in the management and carrying out 
of these things, every possible good must result. 

No, except that all matters relating to the district should be fully discussed at a 
meeting held at the magistrate’s, and a vote taken. 

Certainly. They have been placed on a committee, and would give, to a certan 
extent, an independent vote, and as they advanced in civilisation they would naturally 
take more interest and be more independent. Some guidance from Europeans who 
desire the welfare of the people is advisable and necessary at present. 

Most certainly, and great value would be attached to this principle of voting. 
Yes, I would give it at once, after fully explaining the whole question to the people. 

Innovations are taking place every day almost, and appeals to Supreme Court. 
And the many changes of the Government, I presume, is a necesssity under Res- 
ponsible Government. A half-way position, as it were, between the old system and 
the new it a dangerous one. I would give full rights to the people, but the magis- 
trates should be considered as the head of their respective districts, so that meetings, 
&e., could all be held at the office; of course, all subservient to the Government as 
Paramount Chief. The success or otherwise of managing native districts depends 
almost entirely upon the administrative skill and character of the magistrates. 

Such a system would, I consider, be both practicable and advantageous. 

I consider that the ends of justice would be materially advanced if natives were 
associated in its administration, both as assessors and jurors. When magistrate in 
Fingoland, where I decided thousands of cases, in every instance I found it work 
well. I have pressed upon the magistrates the importance of carrying out the system. 

I do not think that these districts are sufficiently advanced for the establishment 
of divisional councils. 

I believe that if some of the most advanced of the natives were formed into 
school boards good would result. The difficulty would be jealousies arising from 
different denominations. It would be practicable if all schools were directly under 
the Government as undenominational schools. , 

I do not think that native laws and customs would be necessary to secure the 
proper working of school boards, or would interfere with them. 
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The natives, as a body. would dislike much being obliged to build their huts in 
villages or streets. When any township is established erven might be sold to natives, 
and then, when. building on ee they might be obliged to build their houses with 
order and regularity, but I would certainly not recommend compulsion in movi 
them from their present abode into villages. The opposition aud ill-feeling that would 
be caused by such a step would be too great, and evil would result. I do not think 
that it would be wise or expedient to interdict the building of the round hut. Very 
many of these huts have doors and windows, and square houses are being built, and 
in time will be more adopted. 7 

I would certainly not charge more for a square house than a hut. The natives 
would not understand it, and it would tend to prevent square houses being built. 

In certain cases it might be advisable to advance money to natives to build 
better houses and to make water furrows. But the natives, certainly of Fingoland, 
are well tu do, and can afford themselves to carry out these improvements ; and the 
more natives stand alone and can be made to act independently the better. It is a 
fault in their character leaning too much onthe Government and others to do every- 
thing for thent. | | : 

Any encouragement in this direction will have a good effect. At the last Trans- 
kei Agricultural Society’s Show, held in 1880, prizes were given for the best house, 
number of trees planted, cultivation of land, &c. nen 

I have found them take a very intelligent interest in agricultural societies. 
In 1872 or 1873 the first agricultural show was held in the Transkei, and again in 
1875, 1879, and 1880. The headmen are placed on the committee, are made judges, 
&c. The Government grant £100 per annum to the Transkei Agricultural Society. 
The European residents in the-country render every assistance. It would be well to 
have samples of different products, improved implements, seeds, &c. ; and short papers, 
printed in Kafir, on the cultivation of cereals, tobacco, management of stock, 
also tree planting, &c., might be distributed with advantage. Much good also might 
be done by having an experimental garden where young fruit trees and forest trees 
might be grown, &c. 

——— Most certainly. It is so at present in this district, and. considering the diffi- 
culties attending the prevention of the sale of spirits, it is well carried out, and it is 
the desire of all the best of the natives that liquor should not be sold in their district. 
The difficulties are that natives can cross the Kei bridge, or elsewhere, in the Colony, 
and buy what spirits they want. Were canteens established in this district, utter ruin 
would be the result. It is a difficult question, and a uniform system should be estab- 
lished in all districts. Some years ago I had a meeting in Fingoland on this subject, 
and a very large majority of the natives desired that liquor should not be sold in their 
district, and this wish was carried out. 

MATT. BLYTH, 
Chief Magistrate, Transkei. 


Enhlambi, Transkei, Sept. 28th, 1881. 


By Major Elliott, C.M.G., Chief Magistrate, Tembuland Territory. 
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Formerly officer in Her Majesty’s Royal Marine Force. Travelled through 
various parts of South Africa. Chief Magistrate of Tembuland since 1877. 

Native laws are of very ancient origin. They have been modified to a slight 
degree from time to time by the will of the chiefs aud councillors. So far as I can 
learn, no material or sweeping changes have taken place within the recollection of 
living men. Natives are very conservative as to laws and customs. 

The people are the repositors of the laws. They are nut committed to writing, 
and are therefore traditional. 

Native customs recognise distinction between criminal and civil cases. Criminal 
cases according to Kafir law comprise murder, incest, assaults, and all other offences 
against the subject. All other crimes are rated as civil cases. The criminal offences 
hoe mentioned cunnot be compounded. There is no civil remedy in a criminal case. 

It is impossible to define every crime with exactness, as every conceivable crime 
is committed by natives. In criminal cases, as specified in answer to question four 
(4), the fine goes to the chief of the tribe. In all other cases the whole of the fine, 
with the exception of court fees, goes to the injured person. Penalties are regulated 
by the chief and councillors. 

Capital punishment or imprisonment have no place in native law. The only 
penalty known is that of fine. If the case is very aggravated, the offender is ‘‘ eaten 
up,” or, in other words, deprived of all his possessions. All other offences are 
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punished by fine, according to the supposed magnitude of the crime. I think it 
expedient to retain all native laws that are not absolutely opposed to justice and 
humanity. My reasons are: Ist. Existing native laws are fairly well adapted to 
the condition and requirements of the people. 2nd. They will obstinately resist any 
attempt to break down their laws and customs. 3rd. It would be most injudicious 
to frame laws that would either be a dead letter, or would have to be enforced at the 
point of the bayonet. 

None whatever, excepting for trespass upon cultivated lands, which is punished 
or condoned by the infliction and payment of a small fine. 

For a time the penalty for all, excepting very grave offences, should be fine 
(that understood by the natives). Grave offences might, however, be punished by im- 
prisonment with hard labour. Reason—this system of punishment would be under 
stood by the natives. 

Offenders are tried by a tribunal composed of the chief and councillors, who 
virtually form a jury. All evidence is most patiently listened to, no matter how 
lengthy or irrelovant it may be. The accused defends himself in person or by deputy, 
whichever he may elect. When the caso is concluded, the councillors give their 
opinion, and the chief decides. The administrators are appointed by the chief, and 
remunerated by receiving a portion of the fine imposed. 

I. The accused is summoncd by messenger from the chief to attend. 

II. The pleading is made in the defence. 

. ITI. The witnesses are examined by the councillors. The parties to the suit 
may pees questions, but cannot put them directly. 

IV. The accused person, who is competent to give evidence on his own case, 
either defends himself or deputes a friend or relative to do so. 

V. The finding and verdict is recommended by the councillors. The sentence is 
pronounced either by the chief, or a councillor deputed by him for the purpose. 

All evidence is heard. Much weight is given to the evidence of informers and 
accomplices. Some weight is given to the evidence of the accused; little weight to 
the evidence of wives, or women, as they are supposed to be influenced almost en- 
tirely by their husbands or relatives. Great weight is attached to the evidence of 
children, if it is procured before they have been tampered with. 

No form of torture is acknowledged by Kafir law. 

Giving of false testimony has no acknowledged punishment, although it 1s some- 
times inflicted in glaring cases. 

First part of question isanswered in Question 5. Informers are entitled to a 
remuneration from the person who wins the case. 

Pardon or remission of penalty rests with the chief. 


Crimes are not prescribed. No lapse of time is 2 bar to prosecution. 


No colonial laws are in force in this territory, excepting where Europeans are 
concerned. 

I think general law is preferable. Laws relating to all natives should be 
assimilated as much as possible, which could only be effected by a general law. 

All criminal cases, excepting serious offences, to be tried in the courts of the 
territory. I think a form of trial by jury both practicable and desirable. The jury 
should be constituted of trusty and experienced headmen and councillors (men who are 
known to possess the confidence of the people). The aid of a jury is most desirable 
in all serious and intricate cases, such as murder, serious assaults. and cases involving 
important issues. No European, no matter how well versed in native law, language, 
custom, and cunning, can elicit truth so well as natives themselves. <A jury, con- 
stituted as I proposed, would of necessity be a packed one. Natives, no matter how 
well disposed to assist in their own Government, could not afford to travel long 
distances and feed themselves whilst away from thcir kraals. It is, therefore, abso- 
lutely essential that jurymen should be paid while in attendance at court. It would, 
in my opinion, have a pacifying and soothing effect upon the natives to feel that they 
had a say in the administration of their own laws, in so far as acknowledged 
councillors of the tribe were consulted, cvon should they not have the power of 
66 findin g. ” 

Very useful. They should advise only. My opinion as to constitution of juries, 
&ec., explained in foregoing question. 

I think it most desirable that Circuit Courts, presided over by Judges, should 
sit in the territories beyond the Colony, for the trial of the more important civil and 
criminal cases, and also for trying appeals from the decisions of district courts. 

I am of opinion that chiefs and headmen should be allowed to try all civil cases, 
where both parties are willing; the fullest and freest right to appeal to the Court 
of the Magistrate being accorded to all parties, thereby making this simply a Court 
of Arbitration. 

I consider collective responsibility good, where it is not pushed to an oppressive 
extent. Collective responsibility is a great check to the commission of crime, particu- 
larly that of stock thefts, such crimes being usually known to others of the kraal 
besides those actually ongaged in perpetrating the theft. 


H 


52 


NATIVE LAWS AND CUSTOMS COMMISSION. 


Rervizs to 
Questions. 


24. 


25. 
26. 


. 27. 
28. 


29. 


30. 


31. 
32. 
33. 
34. 
35. 


36. 
37. 


38. 
39. 
40. 


41. 


a bad a 


If the spoor law were abolished, I believe stock theft would rapidly and greatly 
increase. As it now stands, it is the interest of every man in the district to suppress 
stock thefts from other districts. 

The system of collective responsibility is still in fofce in this territory. 

When a fine is imposed upon a keraal, the owner of it arranges amongst his own 
people how the fine is to be paid up. The father or headman of a kraal can, by 
giving due notice, release himself from responsibility for acts of any person whom he 

eclares he cannot control. Under Kafir law (pure) any person so proscribed became 
an outlaw, and forfeited his life for the first offence after proscription. 

None whatever, excepting that already explained. That it be acknowledged as 
a court of abitration. 

I suggest that no native customs should be declared penal offences ; that moral 
teaching only be depended on to abolish or purify such as are of a disgusting or 
immoral nature. I am aware of no European law that prohibits the right of circun- 
sion, although it is well known that the Jews persistently practise it. any eminent 
naval and military Surgeons have assured me that they considered this rite essential 
to all males residing in tropical climates, and strongly advocated that soldiers and 
sailors proceeding to hot climates should be so treated. I am, however, of opinion 
that circumcision should be stripped of its immoral ceremonies. 

I think it most desirable that there should he a criminal code for all natives 
living beyond the actual understood boundaries of the Colony proper, and that. this 
code should be assimilated as nearly to that now acknowledged by native races as 
justice and humanity and the suppression of crime will permit. 

I do not think it desirable to introduce capital punishment amongst the natives. 
A criminal code framed for the government of natives should, in my opinion, be milder 
than that enforced for Kuropeans, and therefore not be applicable to them. 

See answer to Question 3. 

All matters, such as are referred to in this question, are decided by equity. 

Natives understand no other rights than personal. 

No. 

No tribunal excepting that explained in answer to Question No. 9 understood 
or acknowledged. 

By messengers from the chief's court. 

No; first come first serve. When aman has been stripped of all he possesses, 
unsatisfied creditors have to remain so until he acquires fresh property. 

I think there is a great necessity for a code of civil law embracing most native 
customs, with of course modifications where necessary. 

The only suggestions I have to offer are those contained in the answers to 
the foregoing questions. 

I recommend that the Masters and Servants Act, as in force in the Colony, be 
extended to all annexed territory. 

Males become of age immediately the rites of circumcision are completed. 
Minors, women, and wives, are always under the control of their fathers and hus- 
bands. 


MARRIAGE ANI) INHERITANCE. 
Certainly not. 


Persons are not allowed to become polygamists after they have become Chris- 
tians. I believe some Christian faiths admit polygamists. 

I believe the cases herein mentioned are dealt differently with. My views are 
that every man declaring a sincere desire to embrace Christianity should be admitted, 
but that admission should not break previously contracted family ties and obligations. 
That after admission the rwes of the society should be adhered to. Ministers of the 
Gospel will no doubt deal far more fully and lucidly with this question than I am able 
to do. 

About one-third of the married men are monogamists, not from choice, but from 
want of the wherewith (cattle) to procure more wives. 

I do not adopt either view in full, but both in part. The system of “ukulo- 
bola” certainly brings gain to the father of the bride; but it is also a pledge or 
guarantee of good behaviour on both sides, and a probable provision for the wife and 
issue. It brings gain to the father of the woman, because he has the use of the cattle 
aud tho increase so long as they remain in his possession. It is a pledge of good 
behaviour, inasmuch as in the event of a separation taking place, if the husband 
is to blame, he cannot claim the whole of his cattle back ; whereas if the wife is in the 
wrong he can claim the whole or the principal part. Men would not be nearly so 
much opposed to the practice or custom of ‘‘ukulobola” being abolished as the 
women, the latter looking upon it as a pledge or security for good treatment, as well 
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as a probable provision for themselves and their children. Existing vested rights in 
this practice or custom are so interwoven and extensive that I consider it almost 
beyond the possibility of abolition. No matter how strongly the practice might be 
prohibited by law the law would assuredly be evaded. Fathers would refuse to give 
their daughters in marriage unless a pledge in cattle were given; daughters would 
refuse to marry unless a pledge or security for good treatment were lodged ; hence 
cattle would pass under some name, though possibly not under that of ‘‘ ukulobola.”’ 

No. Girls are usually content to marry whom their parents or guardians select 
for them. Women look upon marriage as a release from restraint, which they are not 
slow to take advantage of. 

No such cases have come under my knowledge. 

Since the introduction of ploughs, men who possess them break up the lands, 
but rarely take any other large share in agricultural labour. Men who do not possess 
ploughs are taunted by the women. I have never known absolute or direct force 
used to compel a woman to do agricultural work, but she must either provide food or 
starve. Men are now inclining much more to field labour in relief of women than was 
the case in former years. 

The wife is not regarded as the equal of the husband, but the tongue being a 
formidable weapon, and women knowing well how to wield it, more frequently than 
not carry their own way. They possess, as a rule, great influence over the men. 

No limit whatever. 

The only prescribed rules relating to marriage are those prohibitory of incestuous 
marriages. It frequently happens that an aged man marries a number of young 
wives, but usually girls do not object to marry any man, whatever his age may be, 
looking upon marriage as a release from the necessity of observing chastity. 

ivorces are readily granted upon application of either husband or wife where 
reasonable ground is proved. 

Occasionally extreme jealousy is exhibited, but this is the exception. Wives look 
upon marriage as a necessity and release from the observance of chastity. Each has 
her own lover, and therefore lives a life comparatively independent of her husband’s 
affections or attentions. 

On the completion of marriage the cattle pass to the father or guardian in trust. 
The family of the woman never relinquish the right of claim to them until the contract 
has lapsed or passed away, owing to the demise of all parties interested. 

Many such instances have come under my observation, almost invariably arising 
from a refusal on the part of the woman to live with her husband. In such cases the 
cattle deposited are returned to the husband, and the new suitor provides other 
cattle. 

I think it better that what cannot be prevented should be legalised. 

No. Non-fulfilment of any portion of the contract should render it null and void. 
I think it most undesirable that any court of justice «ould compel a woman to live 
with a man unless she had been previously married tv him, and not then if she could 
show just and reasonable cause for not doing so. 

think it most undesirable to alter or in any way to interfere with the Native 
Marriage Law. 

I am at a loss to know how women could be trained and reared so as to be more 
valuable as an article of sale. Women are women, and can be neither more nor less. 
I have already stated that cattle pass from husband to father-in-law at all native 
marriages. 

ost certainly not. The practice of ‘‘ukulobola”’ is a great inducoment to young 
male Kafirs to work, as it is only by labour or theft they can hope to procure the stock 
necessary wherewith to obtain wives. 

The payment of dowry and the marriage feast, at which a beast is usually 
cigaeniaced but the latter is not absolutely necessary for legality. 

This territory is not in the Colony proper, nor has it been recently annexed. 

Courts of justice must recognise laws and practices that the Government cannot 
hope to abolish or suppress. 

When a common man marries, his eldest son by his first wife is his principal 
heir. When he marries a second wife, a number of cattle ure apportioned to that house, 
of which the eldest son is the heir. The same rule applies to all other wives. A man 
makes his will by calling his ra atin together and directing how his property, not 
scttled on any particular house, shall be apportioned, but the eldest son of the first 
house can object to the main property being willed from him. In cases where the 
children are minors, the eldest surviving brother or nearest relative are invariably 
executors. 

Decidedly so. 

Natives prefer administering estates in their own way and under their own laws. 
They do not care to take cases into court entailing heavy fees and law costs. 

The Act referred to is not in force in this territory as stated in answer to pre- 
ceding question. Natives prefer, if possible, settling these matters in their own way, 
without the intervention of law courts. 


By native law and custom. 
A 2 
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30. Possibly the fate of the Act referred to does not give encouragement. Still 
think it desirable that all laws should receive legislative sanction. 
31. In my opinion that is a correct representation. Possibly this might not with pro- 
riety be sanctioned, but it is a question whether it is better to sanction or prohibit a 
w which can neither be abolished or suppressed. 
32. Natives are much attached to their customs, and they advance in support of them 
reasons that it would take volumes to contain. 
33. Very little. 
34. Magistrates in this territory are not marriage officers. Professing Christians are 
married by ministers. 
35. Can give no information, but I believe custom varies. 
36. There being very few Christian natives in this territory I have had no experience 
“in the matter. 
37 Legalise all marriages contracted according to native law. 
38 T propose no alteration in the regulation of native marriages. 
39 
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Decidedly wait until the natives themselves call for it; a period in my opinion so 
distant that it need cause little anxiety or thought now. 

T have never known any practical difficulty to arise from native law of dowry or 
inheritance. 

I consider polygamy is an obstacle to the advance of civilisation. The practical 
evils attending it are, that it enables men to live in idleness and compels women to 
work ; each woman being supposed to cultivate land for the support of herself and 
children and her husband when he thinks fit to visit her. The only reasons I have 
ever heard natives advance in favour of polygamy are that it is convenient and plea- 
sant, and I have never attempted to meet or refute this argument. 

The effect of church rules and presence of missionaries has tended to suppress 
polygamy. 

The property of her father. 

Question not quite understood. I know no native law limiting number of wives, 
All women taken to wife are considered as such. 7 

Certainly not. 

Not in force in this territory. I have had no opportunity of observing its 
operation. 

I recommend that native law and custom should be strictly observed in these 
cases, otherwise injustice or cruelty would undoubtedly be the lot of some. In the 
matter of inheritance (distribution of property) native law is liberal and comprehensive. 

I do not disapprove of the native custom of polygamy pity social grounds 
(although I do upon moral), because I consider in the present condition of the people 
it is impossible to abolish it without introducing a more questionable evil. 

The rules laid down by native law and custom should be followed. 

Certainly not one per cent. of the inhabitants of this territory being able to 
write, and testamentary disposition being usually made when a man feels his end 
approaching, when a scribe is unprocurable, I think verbal testamentary dispositions 
should be accepted as legal. 

That now in practice in this territory. To force the property of the deceased man 
into a colonial court would be to deprive his heirs of a portion of it; a system which 
would be extremely unpopular amongst the people. 

I can suggest no system. The custom of ‘ukulobola” is thoroughly under- 
stood and believed in by natives. Yards of parchment, containing what might be 
considered in European courts of law binding contracts, would have no weight with 
natives. There are no expenses attendant upon administration of their own laws. 


LAND TENURE. 


As regards land, the chief is looked upon as the trustee of the people. He cannot 
act arbitrarily without incurring the odium of his councillors and people, which chiefs 
rarely care to do. Possession by Kafir law is fully nine points of the law. No one can 
oust or displace a man who has cultivated gardens or occupied a kraal site for one season, 
unless some other person can prove that the land was his, and therefore claim it by 
prior right, or that his vested rights are in someway infringed or interfered with. 
No material alteration could be made with regard to land tenure, that would be 
acceptable to or meet the views of the people. 

Intertribal boundaries in all territories adjacent to the colonies have been fixed 
by Government. Preference has usually been given to natural geographical lines or 
defining marks, such as rivers, mountains, &c. In some cases wagon roads have been 
adopted, but this is very objectionable, as they are liable to obliteration and new 
roads are frequently formed, thereby causing misconception and disputes which not 
unfrequentiy lead to wars. 
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Tribal boundaries were usually respected, but where disputes arose, as explained 
in answer to foregoing question, wars were not unfrequently the result, although 
sometimes such disputes were settled at a general meeting of the tribes interested. 

Tenure of fad is as described in answer to Question 1. The same applies to, 
all immovable property. Rights are defined by what is in actual possession. There 
1s no limit to the extent of a man’s possessions so long as he does not infringe on the- 
rights of others. Grazing is common to all without any reservation. There is a penalty 
for trespass upon cultivated lands during the hours of night; during daylight every 
holder of a garden is supposed to protect it from trespass. 

I am of opinion that land and boundary disputes between separate tribes, before 
they became associated with the English Government, were as common as they have 
been since. I am unable to produce any facts in support of my opinion, but I know 
the natives as a whole to be a litigious and law-loving (not law-abiding) people, and 
am convinced that they require excitement of some kind to break the monotony of 
ordinary everyday life. 

No opportunity whatever. 

No experience. 


No experience as to settlement of natives in Cis-Kei. Natives in Transkei have 
been settled according to their own laws and ideas, as far back as the history of this 
Colony extends. 

I am of opinion that natives advanced in civilisation and the arts of land culture 
might with advantage be granted individual titles. Many advanced natives in the 
Southeyville and Xalanga districts have applied for titles to their present holdings, 
and I have recommended that such be granted; but men so applying have no idea of 
the heavy survey expenses that such would entail upon them. Certainly not ten per 
cent. of the most advanced and deserving natives in this territory who are asking for 
titles, could meet the ordinary survey expenses without mortgaging their holdings. I 
therefore think it very important that when individual titles to natives are granted 
Government should bear the survey expenses, otherwise land granted to natives will 
inevitably under some pretext or other fall into the hands of land sharks and specu- 
lators, thereby in no way benefiting the native races. 

I have already advocated the establishment of a chain of townships connecting 
the Cape Colony with Natal, the townships to be placed upon suitable positions, and 
at convenient distances upart, to be used as depots for Government stores, &c., and 
rallying points for all loyal persons in time of need. If this were done I think it would 
ensure keeping open, or quickly re-establishing when obstructed, telegraphic and road 
communication between the two colonies. It would not only suppress but be a preven- 
tative to outbreaks. Of course it is essential that all townships should be supported by 
a considerable number of farms occupied by Europeans. 

Decidedly Europeans. 

I would allow chiefs ‘‘to talk cases,” as is now the case in this territory. This 
would give them something to do, and to a certain extent satisfy their pride, but no 
chief’s decision should be fina]. All persons should be granted free right of appeal to 
the officers of Government. Minor chiefs would in many cases in my opinion be very 
useful as jurymen. 

I do not advocate the abolition of chieftainship, because I am of opinion that 
will be impossible for many years tocome. Many chiefs would gladly accept an annuity 
from Government, and nominally or virtually cease to exercise any influence over their 
tribes, but this would not prevent their descendants setting up a claim to the chieftain- 
ship of a tribe or the people supporting them. I think it is possible to win the chiefs 
to the side of the Government, and make them useful assistants or administrators. 

If individual titles were granted to natives, I would undoubtedly make them 
inalienable, otherwise natives would speedily become a prey to land jobbers. I would 
require the entail to extend over at least several generations. Natives would in my 
opinion appreciate this security of property to their descendants. 

I would not permit it at all. 

I would make mortgage illegal, so that the conditions of a mortgage could not 
under any circumstances be enforced. 

I would in the first instance make a title deed conditional upon certain improve- 
ment or advancement, to be effected within a stated number of years. If conditions 
were complied with, title might be granted, subject to conditions of native land 
tenure regulations ; if not, all claim will be forfeited. 

I would grant title to only a small extent of ground, sufficient for agricultural 
purposes, huts, kraals, &c., but provide liberal and extensive grazing lands for all 
natives ; such to be common to all residing within a district or location. 

I think not. 

I think absolute title to property could not be granted without great danger of 
the holder being swindled. Time may, and no doubt will, alter the condition of these 
people, but the above expresses my opinion at the present time. 

This territory not having been annexed, the question does not apply. In the 
event of native titles being granted, I think it important that a separate registrar of 
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deeds office should be established for this purpose ; the conditions under which titles 
granted to natives will be so dissimilar to those granted to Europeans that I fear 
were both registered in the same office confusion would arise. 

I think existing rules, stamps, and costs, should not be made applicable to native 
titles, (few, if any, could afford to pay them). The natives of this territory look upon 
Government as trustees or custodians of their rights, and would not understand 
having to pay for having those nghts defined. 

I would give every facility for the conveyance of land to the heirs of a deceased 
native, and make such conveyance no cost if possible. Natives could not afford to 
pay heavy transfer dues, and would not consider it just to have to pay for what they 
considered a legally inherited right. 

So far from observing any reluctance to accept individual titles, my personal 
experience, is that advanced natives are very anxious toobtain them. The raw Kafr 
dues not understund or appreciate the meaning of an individual title, and therefore 
may look upon such as an innovation upon tribal nights and customs. 

In the event of Government deciding to grant individual titles to natives, I think 
they should be conferred at little or nu expense to.the receiver. 

I have had no experience of the working of Act No. 40 of 1879, but can quite 
believe that the natives, as a whole, do not understand why a Governor should be 
vested with power to divide or dispose of lands that they look upon as purely their 
own rightful possessions. 

Natives would not understand that there is justice in making them pay for 
what they look upon as their lawful hereditary rights, although they would be willing 
to pay hut tax or house duty. I think it very undesirable to place a tax upon in- 
provements made by the holder. 

Were a court to sit for twenty years I do not think it could arrive at any satis 
factory solution of this matter. Improvements and alterations in existing native 
systems in regard to land may be gradually introduced, but anything like a compre- 
hensive measure, according to our viewing of the case, would meet with a determined 
opposition, and must, in my opinion, prove a lamentable failure. 

I think the courts of the district, assisted by experienced councillors and head- 
men, the best constituted tribunals for dealing with such cases, all decisions being 
liable to be appealed against to a higher court. 


LOCAL SELF-GOVERNMENT. 


To give anything lke a clear or comprehensive idea of the svstem of general 
government amoung natives would require the compilation of a very large volume or 
book. The members of the tribe exercise considerable and important control or check 
upon such government or legislation both directly and indirectly. Few chiefs or 
their councillors would dare to introduce alterations or innovations that would be 
considered by the people generally to be an infringement of ancient laws, rights, or 
customs, henco innovations are rarely attempted, and when so, very tenderly and cau- 
tiously introduced. If strenuously resisted by the people, the proposed measure is 
usually withdrawn. Native self-government is far more constitutional and under the 
control of the populace than it is gencrally understood to be. 

Native laws and customs recognise and allow the establishment of kraals, the 
extent or magnitude of which is not limited. Each location is under the immediate 
supervision of a petty chief or headman who is responsible to the chief for the good 
behaviour of all residing within it. The headman is allowed to talk and settle petty 
cases and offences, but in this case is looked upon solely as an arbitrator, all dec- 
sions of his being subject to an appeal to the chief of the clan or tribe; therefore the 
actual power vested in the headman of a location is absolutely nit. 

The headman, as above represented, has no legislative and executive powers, ex- 
cepting where both parties concerned are satisfied with his decision and do not wish 
to appeal to the chief. I think the system good, and one that might be adapted to 
the condition of natives under Government with considerable advantage. I am con- 
vinced that it is not desirable to force natives into courts of law where such action 
would entail heavy expenses upon those concerned. 

I am aware of no such laws or customs, neither do I consider them necessary 
under the existing condition of these people. 


Popular will has a great deal to do with Native Government. 


There being no recognised village or municipal regulations amongst natives 
there 1s no system of taxation for those purposes. Theonly public works ever under- 
taken by natives are, the erection of schools or chapels, to which each contributes 
according to his individual will or fancy. Taxation is utterly unknown amongst it- 
dependent native tribes. | 
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The right of voting in the Colony .is appreciated by natives as 1 means whereby 
to obtain liquor or some small remuneration. I believe that only in rare cases is it 
exercised intelligently and independently. I am a strong advocate for native repre- 
sentation in Parliament, but do not think they could be entrusted with the election 
of their own representatives. 

I think my opinion on this subject have been fairly expressed in answer to a 
previous question, viz., No. —, in which I advocated a system of a trial by jury, and 
I think it very desirable that some such system should be established. A desire to 
excercise control in the management of their own offairs is exhibited daily in the 
courts of this district ; the people complain they are treated as children and allowed no 
voice in the management of matters appertaining tu themselves. 

The duties and powers usually vested in divisional councillors and municipal 
commissioners would be totally incomprehensible to these people. 

Natives usually leave these matters to the Kuropean or Kuropeans, who prompt 
or promote such objects. They like to be consulted as to design and execution, but 
rarely express any opinion, thinking or pretending to think that the white man must 
know best. 

If some practicable scheme could be adopted for giving the several territories in 
the Transkei modified self-government, I think parliamentary franchise might safely 
be conceded to such of the people who had shown a desire to advance in civilisation. 
The raw blanket Kafir would not appreciate the privilege of voting, unless he consider- 
ed some pecuniary or personal advantage was attached to it. I think the time isnot 
far distant when the natives will demand the privilege of voting. It might therefore be 
desirable to offer it. 

No scheme would be desirable that lessened the authority or influence of Govern- 
ment, but I think a well and carefully considered system of partial self-government 
might be devised that would satisfy the people and materially strengthen the hands of 
Government, 

I am totally unacquainted with the Ceylon system of village management. There 
are no villages in this territory excepting at Mission Stations, where such do exist. 
I believe intelligent headmen are allowed a voice in their management which I think 
most desirable. I think it very important that natives should be treated as men as 
far as is practicable. So long as they are treated as children they will be sullen and 
dissatisfied, and act like children if only from a spirit of opposition. 

In my opinion the ends of justice would be advanced by employing natives both 
as assessors and jurors. It, however, being enacted that the opinion of assessors or 
jurors is not final. Where the opinion of the assessors or jurors differ from that of the 
presiding officer the case at issue should be referred to a higher court. 

Duties usually accorded to divisional councils should, in this territory, be vested 
solely in the hands of Government. They are not understood by theso people, 
and if the power of taxing were left to them no taxes would be levied. 

I think where schools are established the school-boards should be formed from 
the more intelligent natives of the district assisted by such Europeans as might be 
available. This, in my opinion, would gradually educate the natives to take a leading 
part in what concerned the welfare of their own children. 

I think not. 


Natives would not live in villages excepting under severe pressure, and I think 
it undersirable that they should be restricted to any particular style of architecture. 
The round hut (such as I reside in) is cool in summer, warm in winter, rapidly and 
cheaply constructed, and the only style of architecture thoroughly understood by the 
natives. It would be a severe hardship upon natives to require a style of dwelling 
that would entail heavy outlay ; rather than incur such many would prefer living in 
the open ve/dt or in the forests. What European would not resist an order to erect 
any particular style of building upon land he considered his own, or to be interdicted 
from living in a round hut if he elected to do so? 

I would limit the amount paid on square houses, whether in villages or in the 
open veldt, to that now charged upon huts as an encouragement for the construction 
of such buildings. 

I think the provisions of the Irrigation Act might fairly and advantageously be 
extended to natives who were desirous of taking advantage of them. Building 
societies would meet with no encouragement or support amongst natives. 

I recommend that natives be encouraged by every possible means to improve 
their condition and mode of living, each being rewarded either by money prize, or 
some other way in proportion to the advancement he has made. 

Advanced nativos take great interest in agricultural societies and shows, even 
raw Kafirs not unfrequently exhibit produce. If encouraged by Government (by 
prizes and rewards) they would become very popular, and [ think not only improve 
the condition of the people but increase the products of the country. 

In my opinion the sale of spirituous liquors to natives should be prohibited not 
only in the territories beyond the Colony but in the Colony itself. This opinion has, 
I am aware, an odour of class legislation, but where classes are so dissimilar as 
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those forming the population of Her Majesty’s South African Dominions, I consider 
class legislation not only desirable but absolutely essential. 

It would be abortive to prohibit the sale of spirituous liquors to natives in the 
territories beyond the Colony, if they could procure them by stepping across the 
Colonial border. 

H. G. ELLIOTT, Chief Magistrate, 
Tembuland Territory. 


By Hon. C. Brownlee, Chief Magistrate, Griqualand East. 


No. 26/82. Chief Magistrate’s Office, 
Kokstad, East Griqualand. 
10th January, 1882. 


J. Nosix, Esq., Secretary to Native Laws Commission, Cape Town. 


Six,—I regret that from the causes stated (in consequence of unavoidable and 
lengthened absenco from Kokstad on public duty) I have not been able to attend any of the 
meetings of the Commission. Whether immediate legislation results or not from the 
labours of the Commission, I regard the work as most important, and the information cal- 
lected will prove, hereafter, of the utmost importance, whenever legislation is undertaken 
for the control and good government of the large masses of the native population, whose 
efficient control cannot but exercise the most vital results to the well-being of at least 
our frontier districts. 

I have, &c., 


C. BROWNLEE, Chief Magistrate. 
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I am well acquainted with the Gaikas, Gcalekas, and Fingoes, and have some know- 
ledge of the Zulus, and for the last three years have in my official capacity become 
acquainted with the Bacas, Pondomise, andothertribes. My knowledge of the laws 
and customs of the first-mentioned tribes has been acquired by an acquaintance with 
them, officially and privately, for fifty years. 

2. Among the natives, laws are handed downfrom generation to generation. In 
special cases the judgmont of a chief may be quoted as a precedent, and by this 
process a recognised law may be modified. I only know of one instance in which any 
attempt was made to change a law, and that was by Kreli, who directed that, in the 
case of the doath cf a spouse, no cattle should be claimed or recoverable, and as he 
was then the supreme judicial authority among the Amaxosa, any judgment in oppo- 
sition to his order would, in the ease of anyone recognising his authority, be re 
versed on appeal to him. That laws are but seldom changed is illustrated by the 
fact that among the Kafir and Basuto tribes the fundameutal laws are similar, 
though there may be slight modifications in immaterial points. 

3. As the natives of South-Mastern Africa have no literature, they have no written 
code of laws. The repositories of the laws are the chiefs and councillors, and, in fact, 
the whole body of the people, for as the laws are simple and few, every man is sup- 
posed to know them. 

1. Among natives there are tio classes of offences, namely, those against the state 
and those against the individual. Murder, witchcraft, assaults, and injury to the 
person of anyone, are regarded as offences against the state and cannot be compounded, 
the fines in such cases going to the chiefs. All other offences, such as theft, adultery, 
and injury to property, are considered as offences against the individual, and the 
offended party may either prosecute, compound, or pass over the offences. 

db. As already stated, offences against the state are murder, witchcraft, and assaults, 


CRIMINAL. 


In the case of murder a confiscation of property may be the penalty, but this crime 
may be compromised by a fine of from five to ten head of cattle. Murders, however, 
among the natives are but of rare occurrence. The alleged crime of witchcraft 1s 
generally visited by a confiscation of property, and, in case the person supposed to be 
bewitched is a chief, death may be the penalty in addition to confiscation of property. 
The reason assigned why the penalty should be greater in witchcraft than in murder 
is, that a man may defend himself against an open assault, whereas in the case of 
witch:raft he is wholly defenceless. In cases of theft a fine of from two to ten for 
one may be imposed on the thief or his relations. From one to ten head of cattle 1s 
the fino inflicted for adultery and seduction. Assaults, when blood has been shed, 
or where maiming or serious injury has taken place, may be atoned for bya fine of 
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one beast. There is, however, a marked distinction made should the assault or other 
offences be upon or against a chief ; in this case the fine imposed would be made 
greater than if a private person were the aggrieved party. In such cases the fine is 
arbitrary. In cases of faction fights in any particular tribe, when blood has been 
shed, each person engaged is liable to the fine of one head of cattle; the father or 
nearest relation of each man being liable, should the offender not be able to pay the fine. 

An essential difference between Colonial and native law is, that theft and rape are 
regarded as civil offences, and may be either condoned or not prosecuted, or the 
plaintiffs may recover a fine. And another difference is, that thefts and other offences 
against chiefs are regarded as more serious than if against private porsons. 

In regard to thefts, the Colonial law, while regarding the offence as criminal, 
meets the case of the injured party by permitting him to recover the value of his loss, 
should the thief have the means of restitution. ‘The law in regard to rape, theft and 
offences against chiefs, might be assimilated to Colonial law. My reason for this 
opinion is, that when natives come under Colonial rule, the common law of the Colony 
must in time be adapted to all Colonial subjects alike, and if laws are to be enacted, 
we should at once, on such points as those indicated, have uniformity, though there 
are other points, referring more especially to customs, hereafter to be noted, in which 
it would at present be inexpedient to make changes. 

There are no penalties for any of the acts mentioned in this question. 

Asa rule, imprisonment is a most effective punishment to natives of the Kafir race ; 
fines may also be adopted in case the offender has property. 

It is the general opinion that imprisonment is not regarded as a punishment by 
the Kafir. This may be truc in regard to the drunken and degraded natives found about 
towns, but is not so in regard to the native in his normal state; he dreads restraint. 
Many cases have come under my notice where natives after undergoing lengthened 
periods of imprisonment, taking advantage of the comparative liberty granted them 
towards the end of their term, have made their escape, risking recapture, lashes, 
and additional imprisonment, rather than serve out the month or two of their unexpired 
period. The punishment to Kafirs convicted in the Eastern Province would be more 
felt if they were deported to the Western Province, where chances of escape would be 
less than in the East. Asa rule, I think that the sentences passed for cattle thefts are 
too light. A Kafir will work a year for a cow and calf, and, if he continues in'service 
for four or five years, what with tho additional wages and the natural increase of his 
stock in the meanwhile, he may at the end of five years return to his location with 
over twenty head of cattle, but the thief prefers a shorter method of enriching himself, 
he steals from onc to ten cattle, and the chances are one to ten that he will escape, but if 
discovered he has to undergo two years’ imprisonment. The chances are in his favour 
and even after his two years’ imprisonment he will steal again. Longer periods of 
imprisonment would, I think, have, at least in many cases, the effect of a deterrent. 

The tribunals amongst natives for trial of offencesare the chief and his coun- 
cillors. Any one at the chief’s residence may take part in the trial by questioning 
and cross-questioning both the parties. No one is personally appointed to this duty, 
but men are always in attendance at the chief’s vesidence to take part in law cases, 
and when a judgment is given, whether in a civil or criminal case, one or more of 
the attendants is appointed to carry out the sentence, and he receives as a fee a por- 
tion of the fine imposed or property recovered. 

Every man, whether as plaintiff or defendaut, as a rule, conducts his own case, 
though counsel may be employed by either party. The parties often by mutual 
agreement appear before the chief, but should the defendant not voluntarily appear, 
a messenger is sent for him, and this person acts as the officer of the court, and 
carries out the judgment of the court, receiving, as above stated, a portion of the award. 
When both parties are present, the plaintiff states his case, after which the defendant 
makes a counter statement or admits the charges, as the case may be. Witnesses are 
examined in the presence and hearing of eachother, and arc rigidly questioned and 
©, oss-questioned by the chief and attendants. The verdict is generally given by the 
chief without consultation, but in difficult and complicated cases he consults his council- 
lors, and he himself gives judgment or deputesone of the councillors to giveit in his name. 

Hearsay evidence is allowed, but as a rule has no great weight. The evidence 
of informers and accomplices is regarded as good. Accused person’s children, wives, 
and women, may also give evidence. 

I know of no instance in which torture is exercised to extort confession, except 
in case of alleged witchcraft, when the accused is tied down to four stakes driven into 
the earth, and is burnt with heated stones. 

The giving of false testimony, when it is to the prejudice of another, is a civil 
offence, and the accusod may recover damages. The giving of false testimony in 
defence is not regarded as an offence. 

Fines in civil cases go to tho plaintiffs, except the share of the chief’s messenger 
or umsila, 

In criminal cases the fine goes wholly to the chicf, who ‘distributes the greater 
part to the councillors and others in attendance. Informers are rewarded. 

I 
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There is no special law on this point, but it frequently happens that as a matter 
of favour a lighter penalty is imposed for the same offence on one person than on 
another. 

There is no prescription for crimes. An offence may be prosecuted at any time, 
and a liability incurred by a father, or an unsatisfied Judgment, may be inherited by his 
heirs. 

I am not prepared to say that any Colonial law relating to natives should be re- 
pealed, and have, in paper, already submitted to the Commission on the 2nd August, 
1881 (ride appendix B.) indicated certain amendments, especially in regard to inheri- 
tance of land. 

TI do not think that general laws could well be applied by local or municipal 
regulations ; but special enactments regarding commonage, cultivation of lands, pre- 
servation of wood, and general order in villages, might with advantage be applied by 
local or municipal regulations. 

I do not think that a better tribunal for administering criminal law for natives 
within the Colony could be instituted, than the system now in existence. In the 
dependencies a modified form of trial by jury might be adopted, somewhat in the 
same form as is the practice amvung the natives themselves, in which the magistrate 
might be assisted in the investigation of cases by intelligent and influential natives 
who might be asked to give an opinion or verdict. Such a course may, if judicially 
carried out, be productive of good, inasmuch as it would give leading men an inte- 
rest in the government of the people ; but the satisfactory working out of such a course 
would require great judgment and discriminaiion on the part of the magistrate, lest 
it should be thought that any of the assessors or Jurors exercised an undue influence 
in the decision of the cases. It might, however, be optional with the defendant, 
whether the case shall be tried by themagistrate and jury, or by the magistrate alone. 
A jury of four or five would be quite enough, though the number need not be r- 
stricted to this amount. 

Included in foregoing. 

I think it most desirable that Circuit Courts should try the more important cases. 

Even in cases where the authority of chiefs aud headmen has been most re 
restricted, they hear and decide cases as abitrators, but are not permitted to enforce 
their decision, and in case of dissent from the decision the case isthen brought before 
a magistrate, who tries it de noro. Ido not see that we can interfere with such an 
arrangement. This should apply solely to civil cases. 

In the present position of the natives I consider that collective responsibility is 
necessary. As arule, no native would interfere with another in a case of theft for 
instance, and bring him to justice because he considered it his duty to do so; on 
the contrary, he would rather facilitate the escape of the offender ; but in case of col- 
lective responsibility, and to prevent any evil consequences to himself, anyone becon- 
ing cognizant of the offences would either arrest the offender or give information. 

In spoor cases, before the inhabitants of any locality become liable the stolen 
property must be clearly traced, but not of necessity from one district to another, for 
it frequently happens that neighbours stcal from each other and the law in sucha 
case applics. Spoor cases are the most difficult and complicated with which anyone 
ean deal. It occasionally happens in wet weather or for short distances that the 
spoor may be traced from one locality to another without break or dispute, but in the 
majority of cases two or three days may be spent in tracing stolen animals with the 
certainty that other animals will cross the traces of the stolen ones, and which gives 
rise to endless disputes. Nevertheless, I think we cannot abandon the system of hold- 
ing communitics or individuals responsible for stolen property clearly traced to them. 
though the property may not be fonnd. 

The system of collective responsibility is on the wane where natives have come 
under our rule, in consequence of magistrates adopting Colonial law, and requinng 
more proof against a man than the mero tracing of stolen property to his neighbour- 
hood. The result has been that stock and other thefts have greatly increased. 

The headman is directed to make up the fine imposed. On failing to do this, 
the persons entrusted by the chief to carry out the sentence may either arbitrarily 
take from the kraal the number of cattle required or assvss so many from each in- 
dividual who is liable. 

In Tembuland and other parts of our Colonial dependencies, where chiefs 
exercise judicial functions, without authority to enforce judgments, I think that when 
cases adjudicated upon by them came before magistrates in appeal, the tribunal be- 
fore which cases were heard should be recognised, but when chiefs and headmen 
have no right to exercise judicial functions, but are simply arbitrators, I do not think 
it necessary that they should be recognised. 

The heathenish and impure accompaniments of circumcision, and especially 
‘“‘intonjane,”’ should be discountenanced, and when they are carried on in public 
places or when they are a public nuisance, they should be punishable by law. | 
am doubtful, however, whether it would be wise to make the practice penal when 
not carried on where it is a public nuisance. 
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I hardly see any necessity for having a special criminal code for the natives, as 
almost all offences cognisable by our laws are offences against their laws, with the 
differences already indicated, that according to their law some offences are regarded 
as civil while our law regard them as criminal. 

Should any change be made in the criminal law, it could not be made to apply 
to Europeans, and could only apply as between natives and natives. 


CIviu. 


No native tribe in South Africa has any written laws whatever. 

There is no special law in relation to the points contained in this section, as 
until recently few or none of these points could arise among natives and before com- 
ing in contact with Europeans or traders ; but all agreements and liabilities arising 
out of the points indicated are decided on the principles of equity. 

Native law does not recognise real rights, for instance such as title to land, to 
alienate, or sell. 

Offences are divided into only two classes. The taking of life or injuring any- 
one are criminal offences ; all others are civil, and the plaintiffs may recover damages 
or compensation. 

In civil disputes natives generally in the first instance take their cases to the 
head of the village, then to the headman or petty chief of the locality, and finally to 
the superior chief, whose decision is final, though there is nothing to prevent their 

ing to the chief in the first instance. Tribunals and mode of procedure (see 
nswer 9). 

A messenger is dispatched by the chief to carry out his decision. In case of con- 
tumacy the messenger is provided with a tiger or lion’s tail, fixed on the end of a 
poe stick. This, in case the head of the village or the whole village is liable, is 

ed in front of the cattle kraal; if an individual only is liable, the tail is fixed on his 
hut. If the parties after this remain contumacious, the chief sends a sufficient num- 
ber of men to enforce the judgment. 

Native law is not yet so far advanced as to deal with cases of insolvency. 

I think in the meanwhile the regulations we have for the government in the 
Colonial dependences are quite sufficient to meet all requirements. 

Included in above. 

I see no objection to the introduction of the Master and Servants’ Law into the 
annexed territories, and, if introduced, I think it needs no modification. 

Where circumcision prevails, the performance of this rite fixes the age of 
majority—this may be from 16 to 20. Amongst tribes which do not practice this rite, 
there is no particular age or form for fixing tho period of majority. In the case of 
the decease of a father with minor sons, the guardians fix the period of majority, and 
this is generally by the marriage of the minor, or the guardians publicly hand over to 
him the inheritance; this amounts to the declaration of his majority, Women are 
regarded as minors till their marriage, and their parents or guardians are liable for 
all their actions—civilly as well as criminally. The husband is in like manner liable 
for all actions of his wife. 


MARRIAGE AND INHERITANCE. 
MARRIAGE. 


I do not think that polygamy has appreciably lessened among the natives since 
they came under British rule, and missionary teaching has not lessened it, except with 
those who have come direetly under missionary influence, 


2&3. With one exception I think that all Christian missionaries receive no polygamist 


as a church member; and to the extent only that missionary influence has affected the 
question, has polygamy decreased. 

As already remarked, there is, so far as I know, only one exception to the rule of 
admitting no polygamist into the Church, but none, without exception, would permit 
po'ygany after a man had been received into the Church. No native, in my opinion, 
should be regarded asa Christian who after making a profession of Christianity became 
a polygamist. In the case of his being a polygamist before professing Christianity, I 
would most decidely say that he should not be received into the Church unless he 
renounced all his wives except one, though I am inclined to this opinion. 

I know many heathen natives who are monogamists,but I should not say this 
was from choice. 

I have dealt with the'customs of “ ukulobola,” at some length, in a previous paper 
(see appendix B, pars. 31 to 36) under head of ‘‘ Marriages, and payment of cattle.”’ 

Anon natives in matrimonial arrangements, the consent of the woman is not 
essential. e arrangements may be conducted without reference to her cysere 
though in many cases marriages are arranged in consequence of the previous attac 
ment of the parties to each other. 
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Ihave known of casesin which women have been taken to men in marmi 


lage 
. against their will. I remember cases of force and severe punishment before the 


natives came under the Government, and have heard of cases since, but. none has come. 
under my own notice, that is for adjudication, though cases have come before me in 
which women who had left their husbands assigned as a reason that they had been 
married against their will. 

In hut building the woman provides the thatch and thatches the hut; the hus- 
band provides the wattles and the posts, and generally puts up the frame work. Cul- 
tivation is now almost universally done by the plough; the woman often, assisted by 
the husband, hoes and weeds the crops. It is expected that the woman shall labour, 
and if she absolutely refuses or reelecta to do what is expected of her she may be 
sent back to her parents and the husband recovers his property. (See previous 
paper, Appendix B., pars. 37 to 42.) 

No barbarous tribes regard women as the equals of their husbands, though I 
should not say that the Kafir woman occupies a servile position. She has the con- 
trol of the cattle attached to her house, and the husband seldom disposes of one of 
them without her consent, and should the husband die and have minor children, she 
has the chief control of the property and of the children during their minority, and 
we frequently find the wives of chiefs exercising regency after the death of their hus- 
bands. | 

Kafir law fixes no limit to the number of wives a man may marry. 

There is no rule to prevent marriages by reason of disparity of age, and an aged 
wealthy man frequently marries several young wives. 

Divorces may take place on the ground of desertion, mutual dislike, and some- 
times for faithlessness. The wife may sue for a divorce, and the ground for it gene- 
rally isill-usage. In cases of divorce, if they take place before the birth of a child, the 
husband, if not to blame, may recover all his cattle; but if the separation is caused by 
ill-treatment a portion or even the whole of the cattle paid by the husband may be 
retained by the wife’s relations, according to the nature of the ill-treatment. 

Occasionally there is much jealousy and quarrelling among the wives of a poly- 
gamist, especially if his attention to a particular wife should be very marked ; 
but as a rule the wives live very harmoniously together, and cases frequently occur in 
which other wives are taken at the recommendation of the older wives. 

The cattle paid as tkazt go absolutely to the wife’s parents or guardians ; neither 
she nor her children have any right to them, but in case of need she can claim support, 
and if her children should be destitute and apply in vain to their mother’s family for 
assistance in cattle, they may by application to the chief obtain redress on the ground 
of the cattle received as thazi. 

I have known several cases in which a father has disposed of his daughter to 4 
second husband without returning the cattle received from the first. Such cases occur 
in the Colony where magistrates do not entertain cases for the recovery of the ikaz 
or cattle given for the wife. 

We cannot sanction or legalise polygamy, but I most decidedly think that we 
should recognise ‘‘ukulabola” till we can give the natives something better to make 
marriages binding. 

No court could compel a woman to live with her husband or intended husband 
against her will, but if any marriage arrangements were entered into and not con- 
summated and cattle handed over to the father of the girl, I think the cattle should 
be recoverable in any court of justice; likewise if the woman after marriage aban- 


. . doned her husband without sufficient reason. 


19. 


20. 


21. 


If in this question bigamy means the marriage to a second woman during the life- 
time of the first, both marriages having been contracted in accordance with the 
colonial form and ritual, I would apart such a bigamous marriage as a serous 
offence, though polygamy were sanctioned, for the heathen native in almost every 
case takes a second or third wife if he can, and the first wife at her marriage knows 
that such a thing is likely; whereas the man who marries according to our ritual 
solemnly pledges himself to his wife that he will be faithful to her. 8 

The statement that ‘‘ daughters are systematically trained and reared as an 
article of sale and form the chief circulating medium of the Kafir in the purchase of 
cattle’’ is an exaggerated statement of the transaction. The woman does not regard 
herself as sold, the husband does not consider he has bought her, the cattle given are 
designated as the iiazi—a term not applied to cattle obtained in the ordinary way of 
purchase, and the transaction is called ‘“‘ ukulabola”’ and not ‘‘ ukutenga ” (to pur- 
chase). Besides this, the woman can always claim protection from ill-treatment. 
(See previous paper, Appendix B., from 31st to 56th section). 

The want of native labour cannot be attributed to polygamy, but to the small 
wants of the natives. The polygamist generally isa wealthy man and well-advanced 
in life, and does not belong to the class that seeks employment. Polygamy 
does not enable the young male Kafir to live in idleness any more than mono- 
gamy, for cach young person would obtain his food and clothing from his mother- 
hut, and would have no claim on any other of his father’s wives. 
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The main formality for the ratification of a native marriage is the handing over 

of the cattle to the bride’s father. This without any other formality may ratify the 
marriage, but it is generally accompanied with a dance and the slaughter of one or 
more cattle. This always takes place when chiefs or persons of rank and wealth 
marry. 
The Act No. 18 of 1864 recognises and legalises native marriages by providing 
for the inheritance and guardianship of the children, but in many cases in the Colony 
the estates of natives are administered according to the common law, especially if the 
parties had been married according to Colonial law. In the dependencies inheritance 
and custody of minor children are arranged according to native law. 

Under the present position of the natives I do not think that ‘“ukulabola” is 
an evil with which the Government should deal or seek to remove; but if, in the case 
of polygamic wives, the Government refused to entertain cases of cattle paid for them, 
and all cases arising out of them, I think this would have a tendency to lessen 
polygamy. | 

See previous paper, sections 1 to 3. 

According to native laws, the great injustice in the distribution of property and 
inheriting it, is, that the youngest child of a polygamist may be his heir; though, as 
ct is in conformity with native custom, no native regards it as an injustice or hard- 

p- 

T am not aware that the Act 18 of 1864 finds little favour from natives in the 
Colony, but I believe that as natives generally recognise certain established principles 
in regard to inheritance and succession, they fall into the groove without disturbance 
and excitement on the death of any one, and the reason why, it may be imagined, 
that the Act does not meet with favour, is that its requirements are acted upon with- 
out hg the.magistrate. 

Even though the Act 18 of 1864 had not accomplished the end intended by it, 
this affords no reason why further legislation should not be adopted. I think that a 
declaration of what the law of inheritance is, and the requirements of the law in the 
transference of landed property, would be wise, and would make the law popular. 

I believe that estates have been administered in accordance with the Act, and would 
as a rule be so if natives were left to follow their own inclinations; the only cases 
for the magistrate’s interference being when disputes arise in regard to inheritance, 
though no doubt in many cases the ordinary course of native inheritance is departed 
from through the intervention of law agents who look more to fees than to the interest 
of the parties concerned. One important point in succession to land, and even in the 
sale of land by one native to another, is that they do not understand the necessity of 
legal transfer and payment of transfer dues, but, regarding the title as representing 
the land, they consider sale and transfer complete by the simple transfer of the title. 
This will yet lead to great confusion, for titles have passed from hand to hand 
without the performance of the requisite condition. 

See answer 28. 

It is true that, according to Kafir law, females do not inherit property, never- 
theless they may obtain and hold property, and this occasionally happens even in 
the case of married women. They may, by their own earnings, more especially as. 
doctors, obtain and hold property; then among the Xosa, Tembu, and Fingo tribes, 


_ a married woman frequently receives a cow from her father; this and its progeny is 


her exclusive right, and the husband can exercise no control over this nbulunga cow, 
or its progeny. This could hardly be the case if the woman were regarded as the 
property of her husband, under the general acceptation of the term property. Amongst 
the Zulus and cognate tribes there is a custom called ukungena, by which, on the death 
of any man, one of his near relations takes the wife or wives of deceased, and any 
children born from such intercourse are regarded as the children of the deceased. 
Under such circumstances obstacles are thrown into the way of the remarriage of the. 
widows ; but among the Tembus and Xasas, where the practice of ukungena is not per- 
mitted, the widow may, if she desires it, return to her father’s house and remarry ; 
but should she have children, and desire to live with them at her late husband’s village, 
she is at lrberty to do so, and acts as guardian of the children and curator of their 
property. 

Natives are greatly attached to their customs, because they are their customs and 
the customs of their forefathers, and they prefer them to any other customs. I do 
not think that any more valid reason could be given for their attachment to their 
customs. 

I think customs vary very iittle from generation to generation. 

Christian or civil marriages among natives very seldom take place before 
magistrates. Some years sitio married two or three couples. The reason was that 
one or other of the parties not being a Christian they could not be married in church, 
and therefore applied to me. 

Should a polygamist marry according to the Christian ritual, he thereby, asa 
matter of necessity, renounces all his other wives, though they and their children 
retain the rights acquired to property from the husband or otherwise. A subsequent 
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marriage according to native form should, I think, not be regarded as a marriage at 
all, aid if the wife thought fit she might seek redress and obtain adivorce. A second 
marriage according to Colonial law during the first wife’s lifetime would subject the 
husband to punishment for bigamy. | 

In case a polygamist marries one of his wives and separates from the rest, the 
peculiar hardship is that the mothers are eeparated from their children who are re- 
tained by the father, and in some cases there may be real affection, especially by the 
wife to the husband. These two points constitute the chief hardships in cases of 
separation. I see no remedy for this. 

I think that the Act 18 of 1864 sufficiently, though indirectly, legalises native 
marriages, inasmuch as it provides for the inheritance of the children. 

I have dealt with the matter of native marriages in previous papers. (See 
Appendix B, pars. 31 to 35). 

The Native Law of Inheritance may be defined. Ido not think that farther 
legislation is at present necessary. I have given my views on “ ukulobola”’ in pre- 
vious papers. (See above—par. 38). 

The chief difficulty in regard to dowry cases arises, when cattle are claimed, from 
the misrepresentation as to the description and number paid, and it sometimes 
happens that such cases arise when the defendants are not in a position to return 
the cattle. 

The chief difficulty in inheritance cases arises when there has been a long 
minority and when, either by the culpability or carelessness of the guardians, property 
has been lost or squandered. Otherwise there are no more practical difficulties in 
dealing with these cases than with others where conflicting evidence has to be 
considered. 

Prima facte, polygamy is antagonistic to civilisation and therefore an obstacle to 
its advance among the natives. The most serious evil arising from polygamy 
especially in the case of an old man with young wives is that it leads to 
immorality. Natives sometimes assign as a reason for polygamy that it is a safe and 
good investment. A man may lose his cattle by war, confiscation, and other causes, 
but his wife and children cannot be taken from him, and when he is old, or, it may 
be, unfortunate, he may recover his lost fortune by the marriage of his daughters. 

Polygamy is not practised on Mission Stations, and to this extent it has been 
lessened, but the numbers of those under missionary influence are so insignificant in 
comparison with the masses that what has been accomplished by missionary influence 
has made no appreciable difference. 

An unmarried female is regarded as a minor, but occasionally women, especially 
widows, take high position, and command great respect in all that relates to their 
sons, or to their brothers should they be with them. 

I am not aware of any law, besides native law, dealing with native marriages. 
My views are given in previous paper. 


INHERITANCE. 
The law of succession or inheritance cannot be departed from by an expression 


" of the intention of the deceased before his death; but by a formal and public action 


he may disinherit his heir. In order to do this, it would be necessary for the father 
to assemble his kinsmen ‘and the leading men of his neighbourhood, and intimate to 
them that for gross misconduct he had found it necessary to disinherit his son and 
to appoint another in his place; but this cannot be privately done, though this disin- 
heritance would only take the form of placing the heir in the position of the second 
or third son in regard to rank or inheritance. I know of no case in which the chief 
son of any particular house has been disinherited of the inheritance of that house. 

I am unable to say how far the Act No. 18 of 1864 has been beneficial or other- 
wise. 

I should not say that any man should of necessity be subjected to operation of 
the law of inheritance laid down by the customs of his tribe. for instance a man 
willed that his widow or widows should inherit a portion of his property, and that the 
remainder should be equally distributed among all his children, male and female, I 
do not think that such free testamentary disposition should be prevented, though if he 
made no such disposition, the law of inheritance, either colonial or native, would step 
in. Care would however have to be taken, that in the testamentary disposition the 
father did no injustice. 

The difficulty in making it criminal for a native to marry a wife according to 
native custom during the lifetime of a wife married according to colonial law, is that 
it may deter many from adopting the colonial form of marriage. It might probably 
be sufficient that the woman should not be regarded as his wife, and the off-spring 
be regarded as illegitimate, while the first wife would have the option of suing for a 
divorce and obtaining a portion of her husband’s property, and it may er be 
enacted that the cattle paid in such a marriage should be confiscated to Government. 
The law may in time be much more rigid. 
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In the absence of testamentary disposition, that is the appropriation of a man’s 
property during his lifetime, the native law of inheritance would take effect— 
that is, the son of the great wife would take all. Inthe only case of this nature, 
which has come before me, I adopted a different course, with satisfaction to 
the tribe, as stated in the previous papers. (See Appendix B, pars. 23 to 25). 


Any well attested testamentary disposition, though not recorded in writing, I 
think should be recognised. I have gone into the matter in my previous papers.—pars. 
1 to 3. 


I do not think that we could adopt a bettor system for administering the property 
of a deceased native than that which is in operation among them. 


Any attempt to make the tkezi a marriage settlement for the wife and her 
children would fail, and would be resisted. 


LAND TENURE. 


Every tribe is regarded asa family; the land they occupy is their joint property, 
and the whole of the land is subdivided under the leading headmen, who may have 
minor headmen under them, who are in charge of smaller subdivisions; and lastly 
come the heads of kraals, who also claim, within the last subdivision, a smaller extent 
of land. The head of the kraal, or village, distributes arable Jand to those under 
him. The headmen point out the land to the heads of kraals ; the petty chiefs or 
heads of clans point out to the headman; while the chief appropriates to the head of 
the clan. The howndevies are well defined natural features such as mountains, rivers, 
and ridges. | 

Any stranger coming to a certain locality would apply to the head of the kraal 
for a piece of land for cultivation, but in case he wished to establish his own village 
he would apply to the headman or to the head of the clan; but as often happens a 
clan or large number of persons coming to another tribe in consequence of war or 
other causes would apply to the chief, and as it is always the wish of native chiefs 
to strengthen themselves by accessions of peoplo, they never refuse to receive acces- 
sion from other tribes, even though there may not be room for them. Any applica- 
tion for land made to the chief would, as a matter of form, be submitted to the head 
ofthe clan where it is proposed to locate the people, and from the head of the clan 
to the subordinates Should the head of the clan and others, however, refuse to re- 
ceive the applicants, the chief may on his own authority and responsibility appoint 
places of residence to the applicants. 

The ownership to land is only to arable land, and this cannot be sold or alienated: 
Land may descend from father to son, from generation to generation, and the occu- 
pier cannot be dispossessed ; and even though he should Icave for a number of years 
and return, he may resume the use of his land, though it may have been in tho mean- 
while cultivated hy another, but ho has no power to alienate the land. The only 
case in which a man may be dispossessed of his lind and village is when the chief 
requires them for his own use or for that of another chief who may have joined him 
from another tribe. The process of cjectment is very simple. The chief, without 
saying a word to the proprietor, simply has his cattle sent to the cattle-pen, and the 
hd ee understands that this is a signal to quit. If he submits quietly, time may 

allowed him to erect huts and make a cattle enclosure elsewhere, but if lie remon- 
strates or raises objections, the chief simply takes possession. 

Within a particular clan or tribe, ihe boundaries are chiefly for the purpose of 
defining arable lands, the grazing land within reach of each person of the clan 
being common to the whole clan; and though fierce altercations and violence often 
ensue on account of trespass and damage to crops, itis very rare indeed that any 
misunderstanding arises in regard to grazing. The only cases I know of being when 
cattle in any locality are suffering from contagious or infectious diseases, when the 
reason of the dispute is the contact of the diseased cattle with the healthy, and this 
may be said even in regard to tribes acknowledging separate chiefs. Cattle may cross 
the separating boundary, but no cultivation or building is allowed over it. 

Intertribal boundaries among our natives have been fixed and decided upon 
pretty much as the same question is dealt with all the world over by civilised as well 
as barbarous peoples ; that is, hy conquest, cession, or purchase. Mozilikatsi, the 
founder of the Matabcle power, went from Zululand in the early part of this con- 
tury, and by conquest established his authority over a large aroa, thon sparsely occu- 
pied by tribes of the Sesuto family. Mozilikatsi, having made an attack onthe Dutch 
emigrants in 1837, was in his turn conquered and dispossessed, and retiring to the 
north-east, again by right of conquest, established himself in country then occupied 
by other tribes, and the present boundaries of the Matabele people include the land 
of the people thus conquered. 
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The country from the Bashee to Cape Puint appears, about four hundred years 
since, to have been thinly occupied by Hottentots and Bushmen, all the rivers and 
chief mountains having Hottentot or Bushmen names. 

This country has been appropriated by us and the Kafir tribes, and the process 
of appropriation and fixing of boundares has been pretty much the same, with the 
difference that we have fixed our boundaries first by proclamation and afterwards by 
surveys and beacons, whereas the boundaries of the natives are determined chiefly by 
occupation. 

In some cases, tribes coming from the north-east found immense tracts either 
wholly unoccupied or very sparsely populated by Hottentots and Bushmen. The Hot- 
tentots were easily conquered and incorporated. The Bushmen, who never kept 
stock or cultivated the ground, retired to mountains and caves subsisting on game; 
but as game disappeared before the new occupants of the land, the Bushmen supplied 
themselves from the stock of the intruders, baling life wherever opportunity offered. 
This brought about a war of extermination, and now probably from the borders of 
Natal to the Stormberg two hundred pure Bushmen could not be found. Among 
several of the tribes, a few families are still to be met with, though even these to the 
present day live separate from the people among whom they reside, and though in 
constant contact with them have not acquired the Kafir language so as to speak it 
correctly. 

In cone cases, when tribes, such, for instance, as the Xosas and Tembus, have 
gone to occupy a vacant country, they have, in course of time and with the increase of 
stock and population, extended towards each other, and when coming into contact 
fierce fights have taken place, each party endeavouring to extend its own border and 
prevent farther advance on the part of the other. ‘The Bolotwa was the point at 
which the Galekas and Tembus met fifty years since. This, for about thirty years, 
was the bone of contention between the two tribes, and the contest was only 
finally settled when the Colonial Government, in 1858, expelled Kreli from his country 
and the Bolotwa, which some years later was given to Gangelizwe. 

3. As a rule, tribal boundaries are respected. No tribe would go to war with 
another with the avowed object of obtaining possession of land which has been 
occupied by another, and furmally recognised as belonging to that tribe ; but when one 
tribe covets the land of another a pretext for going to war is easily found, and in the 
final settlement there may be a change or readjustinent of boundary in favour of the 
conquering side. 

4. This question has been dealt with in paragraph 1. There are no penalties for 
infringement of boundary. Should an outsider cultivate on the arable land set aside 
for any particular kraal or village, the case is referred to the headman or chief, who 
either ejects or gives poernussion for the cultivation or occupation according to 
circumstances. The reason for permission may be that arable land in one 
particular locality is being exhausted, while uncultivated lands are to be found in ano- 
ther. The chief or headman may give authority for their cultivation by an outsider, 
though the man to whom the locality was appropriated objects. 

5. Land and boundary disputes were not in former days very common. The reason 
is that there was an abundance of vacant country, and even the best parts of the 
occupied country was but sparsely peopled and lightly stocked. As population and 
stock increased, with no more vacant land, and with British Kaffraria and the division 
of Queen’s Town annexed to this Colony, the natives found themselves circumscribed, 
and had it not been for Government control, land disputes would no doubt be very 
frequent, but as the boundaries of each chief and location have been defined, land 
disputes have been prevented. The only case of land dispute of any consequence 
that I am aware of, is that between the Pondos and Xesibes, the latter having been 
taken over by the Government, while the Pondos are still an independent people. 
Disputes between private parties in locations I believe to be common. 

6. I believe that the system of giving individual titles to land has worked well 
when the titles have been taken up. I am not aware whether sales have been fre- 
quent or who the purchasers are. 

7. I am unable to answer this question. 

8. I believe that the principles on which natives have been settled in locations on 
both sides of the Kei are the same; namely, that a suitable spot for a village should 
be fixed upon with arable land, as many people to be placed on this land as that to 
each a reasonable extent of arable land would be available, with a commonage in 
proportion to the extent of arable land and number of people to be located on it, 
with tho view of hereafter giving individual titles for building and garden grounds to 
the inhabitants. j 

9. I think it to be a matter of the highest importance that natives should obtain 
individual titles to land. Few men would care to improve land and invest money on 
it when they had no title to it. This naturally retards advancement. 

10&11. I think it of the utmost importance that sites for magistracies among the native 
tribos should be so sclected that they may become the nuclei of towns in the future, 
and that at these centres Europeans should be encouraged to settle. Civilisation 
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would spread from these points, and in case of disturbances in the future they would 
be rallying points to Europeans and loyal natives. 


12&13. The influence of chiefs is a matter we cannot ignore. It is a difficulty which must 


die in time, though so long as it exists we must endeavour to control and utilize it. 
Hereditary chiefs, such as those of Basutoland and of other tribes, who have volun- 
tarily come under us, have the right of adjudicating in civil suits between their people, 
but not authority to enforce decisions. 


14&15. In granting individual titles to people whom we took over with their land, we 


16. 
17. 
18. 


19. 


20. 


21. 


22. 


23. 


24. 


25. 
26. 


must bear in mind that the land is the common property of the tribe, in which each 
individual has a right, but which, according to native custom, cannot be alienated. 
It might form a matter of great inconvenience to the original owners if outsiders were 
permitted to come in by purchase. I would make no restriction of sale to men of the 
same tribe or location, and probably there would be no necessity to prohibit sale to 
any native whatever; but should Europeans be permitted to purchase, they would, as 
a rule, soon come into conflict with the natives, and great trouble would result. 

Natives who obtain land, as a rule, do not obtain it for the purpose of specula- 
tion or resale. I do not think that any restriction in regard to sale would depreciate 
the land in the estimation of the native holder. 

If restriction in regard to sales were decided upon, there could be no mortgages. 

I am not prepared to suggest any other conditions. 

The extent of ground to be granted to each native would depend very much on 
the nature of the ground. Ten acres of good arable land, with commonage, would 
be sufficient for the maintenance of a family; many families would not be able to 
cultivate so much, others would cultivate more. 

In a settled location where subdivision for the purpose of granting individual 
title takes place, I think, in fixing the limits of each lot, some consideration might be 
shewn to the man who had cultivated extensively and made improvements, and, as a 
rule, his improvements should be secured to him. 

No doubt some men would like to have titles to their grants without restriction 
of any kind, but, asa rule, I do not think restriction would cause discontent, especi- 
ally if a native could sell to another of his location or tribe. 

In suggesting restrictions on sales, I do not contemplate that they would be 
perpetual, and when a man has made the advances described, in this question, re- 
strictions might be removed to sale, provided that the svle would not prejudicially 
affect others in that particular locality, and probably the magistrate of the district 
would be the best reference in matters of this kind. 

I think it would be well in native grants to modify the charges, and in case of 
modification, I do not think it would be necessary to create a special office for the 
purpose, though it would be necessary in the office of registrar of deeds to have a 
separate department for native titles. 

I do not think that in the case of a wealthy native who had purchased land 
for himself out of a native location, that the ordinary law should be departed from 
in conveyance of the land to the heirs. 

Any change should simply apply to the lots in the location on which they pay a 
high quitrent, and on which most natives are quite content to live without title, their 
heirs occupying the land after them without the cost and trouble connected with 
transfer. 

There are various influences in operation against the acceptance of titles. 
Headmen of locations, who have a voice in distribution of arable land, lose the 
influence which this patronage gives them, immediately individual title is issued. 
They have, therefore, in most cases been strong opponents to the measure. Politically, 
therefore, we gain great influence in issue of title, and the influence we thus gain, 
may well be paid for in relinquishing certain fees and charges which must be paid 
before title can be obtained. Another objection to taking title is that the individual 
is fixed to his land, he cannot get an extension with the increase of his family, or 
break up new ground when the first becomes exhausted, while the costs in connec- 
tion with the titles have been another obstacle. 

No doubt, if a reduction was made in charges on titles, many would be taken 
up, and reduction of expenses could be fairly urged on the ground that the land is 
not a gift to the people, but that we are simply securing their own to them, and in 
doing so are securing to ourselves an important political advantage. 

I have no knowledge of the operation of Act No. 40 of 1879. 

I think it would be well to ensure the land to lessees, by eventually granting free 
title, should improvements be made and the lessee has conducted himself well. In 
case of anyone who has made improvements, and by thrift and good management is 
in the position of removing, either by purchase or lease of other lands, I think that 
compensation should be made to him by anyone who succeeds him in the occupation 
of the lands thus improved. 


27 & 28. I hardly see the necessity of a court to ascertain who have an interest in land 


under tribal custom, as it is an established rule that each member of the tribe has 
a right, though a court may be established for deciding in what cases leases shall 
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be converted into absolute property, and this court might have authority to hear and 
settle all native cases relating to land. 


LOCAL SELF-GOVERNMENT. 


1 The ‘ordinary tribunals have been described. It would be only on a most 
exceptional occasion when there would be any meeting for legislation ; I have never 
heard of any. Should any matter of policy affecting the people arise, that is, such as 
a dispute with another tribe, which may lead to a rupture, then all the heads of 
clans and leading men are called to the residence of the chief, and the matter is 
arranged in accordance with the public voice. 

It occasionally happens that the chief, instead of summoning a meeting to his 
residence, sends messengers to leading men to ascertain for his guidance and action 
their views on any particular point. 

The control exercised by the headman of each village can hardly be called 
government. 

The head of the village has neither legislative nor executive authority. 

There are no municipal arrangements such as are described in the question. 

See foregoing. 

There is no taxation among the natives for any purpose whatever. 

I believe that the right is appreciated by natives in the Colony, and judging 
from the representatives for whom they vote I should say that their votes are intelli- 
gently given—I refer to Kafirs and Fingoes. 


8&9. I have not observed amongst the natives any desire to exercise any direct control 


10. 


in the management of their own government, except in such matters as intertribel 

uestions, the coming of age of chiefs, the marriages of chiefs and chiefs’ daughters, 
the selection of the wife who shall be regarded as the great wife and whose son shall 
succeed to the chieftainship. On all such matters the leading men expect to be con- 
sulted, and regard it as a slight if ignored, and resent it accordingly. Any chief, 
systematically passing over the leading men of his tribe, would become unpopular and 
lose their support. The only way in which a beginning can be made with the people 
in the introduction of local self-government is by endeavouring to interest them in the 
management and control of their villages. There are some large and old-established 
mission stations in the Colony and Transkei, and for these angle codes of regulations 
could be furmed and municipal commissioners elected to carry out the law, but such 
local self-government would be purely a new institution, there being no analogy to it 
in native custom. 

I do not know of any case in which natives of themselves have been concerned 
in important undertakings of road-making and schools. All such undertakings have 
been initiated and pushed by Europeans, the natives being content to follow, and 
requiring constant stimulation to keep them up to the work. In committee the natives 
act intelligently and usually independently. 


11&12. When the masses of the people are still barbarous and attached to their customs 


13. 


14. 


15. 


16. 


17. 


and their chiefs, I do not see how the franchise could be extended to them for the 
purpose of self-government. 

I do not think that the Ceylon village system would work here. The villages 
here are too small and too much scattered to bring them under the influence ofa 
committee. The system could only be adopted in regard to such villages as are 
referred to in Sects. 8 and 9. 

I cannot say that the mode of justice would be advanced in these territories by 
obtaining the co-operation of natives as jurors or assessors in its administration. 
The main advantage to be gained by such a system would be to give the people an 
interest in the administration of the law, and to take much responsibility from the 
magistrate. 


Divisional councils in the Colony are established cn the assumption that every 
landed proprietor either has a vehicle of his own, or uses one on the roads, he must 
therefore pay for their construction and maintenance. Here, where the natives, 
except in very rare cases, have no title to the land, and where one in five hun 
does not possess a wagon, transport being mainly performed by residents of Natal 
and the Cape Colony, the people would not consent to be taxed as suggested. In the 
present state of the people, the construction of roads must be met from the general 
revenue, and for this the revenues of the Colonial Dependencies would now have been 
ample, had it not been for the late rebellion. 


In this division, the time has not yet arrived for the establishment of school 
boards. The natives are not sufficiently advanced, and do not sufficiently appreciate 
education, and even atthe aided mission schools it is a constant struggle for the 
school committee to get in the necessary fees. 

See above. 
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There would be no special difficulty in the establishment of villages to provide 
for the maintenance of order and regularity in the placing of the huts; though for 
convenience and for the purpose of affording protection to cattle against thieves and 
formerly against wolves, the huts are placed around the cattle enclosure. It would 
be regarded as a hardship to interdict the round hut, which all Kafirs can construct, 
and to compel them to incur the expense of the square huts. 

In a native location, we should not charge a higher rate on a good square house 
ps we do for a hut ; if any difference were made it should be in favour of the square 

ouse. 

With most natives there is a strong inclination to take extensive credit without 
any prospect of repayment, and when adjudged to pay interest, or if a writ is issued 
to enforce payment of the principal, the native feels himself sorely aggrieved that a 
judgment should be given against him for recovery of an account voluntarily lent to 

im, while he admitted hjs lability and intended to repay. Were it not for this 
objection the loans contemplated in this section would in many cases form a great 
boon ; but I would not recommend the loan unless in very exceptional cases. 

I think prizes issued for houses of a certain standard would act beneficially. 

Amongst the more advanced of our native population, agricultural shows have 
been held with great success, and were highly appreciated by the natives. In this 
matter, as well as in the establishment of schools, their effects appear tu be spasmodic 
and pass off with the novelty of the thing. It would be well if the Government, in 
each native division, should set aside money to be given in prizes, and with any 
magistrate interested in the matter and taking it in hand, I believe that agricultural 
societies might be established and be productive of good. 

The sale of spirituous liquors in native locations and in territories beyond the 
Colony should as far as possible be prohibited to natives. The better class among 
natives, and who can use spiritous hquors without abusing them, would submit to the 
restriction for the sake of those of their countrymen who cannot restrain themselves, 
and to whom the free purchase of liquor would prove destruction. We now contem- 
plate special legislation for the natives suited to their present position, and the 
prohibition of the sale of intoxicating liquors to them is a fair and necessary measure 
for specjal legislation, which, in their interests and welfare, we are bound to adopt. 
It is a matter beset with great difficulty, and the law is being constantly broken and 
evaded, nevertheless I think it should not be laid to our charge that we brought ruin 
and destruction on the native population under our care ad control by permitting 
them to purchase drink without let or hinderance. 

It is the custom at some trading stations to give each customer a glass of liquor 
after each transaction of trade ; this is regarded as a present, but is to all intents and 
purposes a sale, for though no direct charge is made for the liquor, it is indirectly char- 


_ ged for, and the dealer makes his profit upon it. This practice should be as strictly 
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prohibited as the direct sale. 


C. BROWNLEE, 
Chief Magistrate, 
East Griqualand. 


By the Right Rev. the Bishop of St. John’s, Umtata. 


LAWS. 


Acquainted with Natal Kafirs chiefly, also Bacas, Pondos, Gcalekas, &c. 

They have customs or traditions of law, t.e., rememlcred precedents of decisions 
given (ukuteta) of the chiefs or great men, rather than any ‘framed laws” or system 
of law. I do not think ‘the people” have any influence in determining any law or 
custom beyond the personal influence of a clear head and power of speech, exerted in 
the chief’s council, or in discussion of cases. They sometimes speak of the Great 
Words of Unkulunkulu, but I do not know them. 

The memories of the chiefs and great men. There are no written laws. 

I conceive any offence or crime admits of being compounded by fine in money 
or other valuable consideration. | 


No. 

Offences or crimes against society should be punished, if possible, on the prin- 
ciple that restitution is due to society, that the offender has wronged society, and with 
& view to correct the offender and prevent the recurrence of the wrong to society. 

For theft, the value of the property to be restored to the injured person, and the 
offender be required to pay in addition a fine to cover all expenses incurred in 
detectives, &c., and further, a fine to the Government for the offence. , 
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If the offender has no property, and restoration cannot be made, I con- 
sider that he owes a debt to society, which he is bound to pay, and I would have him 
pe by incarceration, during which, by labour, he should earn the amount of the 

ebt he has by his conduct incurred to society. I would have no system of imprison- 
ment without labour, with feeding of offenders, which induces some offenders to offend 
again for the sake of the treatment they get in prison. A prisoner should have his 
offence recorded, the amount of damage be assessed, and his term of labour be pro- 
portionate ; he should be fed on food sufficient to keep him in health and ability to 
labour, and clothed in prison livery. The amount against him, added to the cost of 
his food and raiment, should be entered against him, and the amount of the value of 
the work done by him regularly credited to his account. Tho prisons might be made 
industrial institutions, and men leave them more able members of society, instead, 


- a8 is often the case now, more idle and more disposed to commit offences for the sake 


of idle prison life. They may be engaged in public works, road making, &c., or they 
may be obliged to labour at various trades. I do not think it wise to consider ina 
weak or effeminate way the comforts, &c., of offenders. 

As crimes and offences against society are due very largely to ignorance and want 
of training, prisons should be places of discipline and instruction, rather than reta- 
liation ; the debt to society incurred should be repaid, but not vengeance dealt out to: 
offenders. The refractory and disobedient may be punished by flogging, formally 
determined and administered, reduction of diet, seclusion from the society of others, 
if possible, without cessation of labour. Perhaps ‘‘treadmill,’’ which might be adjusted 
to grind corn, or to do such work : ‘‘stocks’’ doubtful, as it would be valueless to society. 

It is well to bear in mind that natives are very apt to consider a fine as having 
the effect of clearing them from all offence. This notion must be corrected by the 
hard facts connected with the demand for restitution, and they must be taught that 
the offence does not stand alone, but has many collateral effects. 


The chief men, by themselves, or with the chief. The administration rests with 
the chief theoretically at least. 


Yes; it is tested by cross-examination. 


Not to extort evidence, except, it may be, in the case of abatakati to get them 
to confess that of which they have been already found guilty. 


I do not think they care much for false testimony. A man proved by examina 
tion to have given false testimony may be at once beaten. 


A portion of fine is given to injured person, but he has to pay expenses in case, 
if given in favour. The chief takes the chicf part of fines. 


I should conclude remission of penalty was a matter of favour or caprice 
on the part of the chief. 


The principle of legislation for natives, it appears to me, should be that of dis- 
turbing as little, and with as little suddenness as possible, their present system. They 
are very slow in adopting changes. 

Their very existence, however, requires that changes should take place for the 
better protection of life and property, and equal justice between man and man. 

They should be, if possible, under British magistrates, and men of high character 
and sense of equity should be selected rather than technical lawyers. 

Much of English law might gradually be adopted, which is founded on univer- 
sal equity and on social necessities; but the technicalities of English law courts 
might not be of any service. In examination of witnesses or criminals, the natives 
consider the English system as very defective; and it is probable that in many cases 
their own system might elicit truth more effectually than our own. 


I consider that the general principles upon which the natives should be gov- 
erned should first be determined by a general law, and that the codification of laws 
should be systematically and continuously entered on. 

It may be required to legislate for many things with the view of regulating. 
rather than of absolute immediate suppression ; and strive to look at things from 
a native standing point rather than European. The European may, by year 
of wise administration, be madeto penetrate the native system, but nothing 
but force or extirpation could at once displace the native by the European. 

It would be well to consider that native law, so-called, is an outcome of their 
social life, and that European law is the outcome of a vastly different social life; 
and the same legal system is not likely to suit such different social conditions. 

Right, righteousness, equity, may be regarded as abstractedly right everywhere. 
But in dealing with men we must not regard abstract right, which cannot often be 
carried out; but right must be that which can be carried out in certain concrete con- 
ditions. 

Polygamy, the relation of women, heritage, circumcision, may all require 
legislation ; remembering, if we make laws unfit for a people, they will 
become a dead letter, or be the cause of constant contention between the 
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people and the authorities, and the people will follow custom rather than obey law. 
e wise administration of a bad system is better than a corrupt or bad administra- 
tion of the best system. 


Local powers should be evoked for the purpose of framing or administering 
law as much as possible. 


I consider that, as chiefs, all legislative or administrative functions should be 
withdrawn from native chiefs. They have neither, as a general rule, the intellec- 
tual ability nor moral integrity for such functions. 

But under British magistrates, the chief or his headman, or headmen appointed 
by him, should form a court. 

The responsibilities of framing and administering law should be thrown as 
much as possible on the natives themselves. 

I do not think our system of jury would suit the present state of the Kafirs. 

The above proposition, as to chief or headmen, may be so modified so as to become 
equivalent to a jury, and may be made the means of protecting litigants from par- 
tiality of judges. 

I consider the British judge, in all cases, should have the final word, as I be- 
sey the chief has now. I should say the native court should advise, not find, a 
verdict. 


This would naturally cease, or find an answer when the principle of Government 
shall have been settled. 


I am of judgment that the native races should be brought under the judicial 
administration of the white men. But it is to be remembered that no administrator 
or legislator can effect anything unless he has absolute power to enforce obedience 
to the law, as expounded in special cases by his judgment. 


I should not recommend that chiefs or headmen should try or decide either 
civil or criminal cases alone, but rather as assessors or jurymen under the direction 
and authority of British officers—at least until they have been efficiently educated 
and trained for such purposes, and been appointed to the function of judges or 
assessors by competent authorities, after giving satisfactory evidence of integrity. 


I consider collective responsibility a good principle in the state of the country, 
and that some modification of the system may be useful for many generations to 
come. The whole country, by the principle, may be made the means of preventing 
and detecting crimes, but it must be maintained in all cases. 


Spoor, if satisfactorily posited at a certain place, the positing of course being 
settled by satisfactory evidence. I do not see what corroborative evidence is neces- 
sary. 
The natives claim that spoor should be allowed as regards white as well as 
black men. That might be conceded. 


All that would be necessary would be to take such precautions as would prevent 
spoor being led to an honest man’s homestead. 


I do not know anything to lead me to think that amongst the natives them- 
selves collective responsibility is on the decline. 


Answered above. 


So far as immoral habits or exhibitions connected with circumcision or “ inton- 
Jane ”’ are public, or ey to the public, and so have a tendency to destroy public 
morality, they should be suppressed. The practice of circumcision in itself is not im- 
moral, nor in any way unchristian, and may be treated with indifference by the law, 
if it be not attended with evil practices. ‘‘Intonjane” is attended with customs 
which appear to us destructive of female modesty, but we are not sufficiently well 
acquainted with it, probably, to understand it. It has been the fashion to denounce 
practices with which we are not acquainted, and to be in a hurry to urge legislation 
against names, without our understanding the things themselves. I would not abolish 
anything but visible inmoralities. If publicly put down by law, the atvendant evils 
could be continued in some other way in private. We must leave it to the influence 
of moral and religious principles ultimately to get rid of such things. 


I think that the criminal law requires to be considered. Murder—private, or by 
the order of the chief—or by the process of smelling out. 

Whether the process of ‘‘smelling out” might not be met by allowing the ‘‘smeller- 
out” to be liable to an action for damages for libel. 


I consider it very important to avoid class legislation as much as possible. 
Wherever it is possible, the European and native should be equal in the presence of 
the law and law courts. | 


It may be necessary to give the native particular legislation, of which the Euro- 
pean has no need. 
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For example, the law es strong liquors may be made for natives with 
their approbation, but could not be made for whites. 
I know not of any. 


Probably, in regard to inheritance. I have heard from Natal Kafirs that the 
adjudications of British magistrates is so unsatisfactory to them, that they do not 
regard the cases settled, but that they would be again opened if the white power 
were withdrawn. This must be understood to refer to cases of property arising from 
‘‘ukulobola ” or from inheritance chiefly. | 


The more effectually the native can be made to understand the duty the em- 
ployed owes to the employer the better; and nothing would be more effectual as a 
teacher than the promulgation of a law on the subject, and enforcing it when in- 
fringed. 

There cannot well be a law as to age of majority, when they have no means of 
calculating age. Maturity of male and female is the only way they have of deter- 
mining. 


MARRIAGE AND INHERITANCE. 
ManrRiaGE. 


On the contrary, polygamy has become more extended since the settlement of 
the white man in the country. Formerly it appears to have been confined to chiefs 
or great men ; that is, polygamy in the form of having a large number of wives, as 
5, 10, 20. Now, arising from the greater security of property and stability of affairs 
under a fixed Government, property has become common, and even wealth compara- 
tively, among the general populace, and polygamy has extended to the common 

eople. 
The usual form of polygamy practised by the common people was that of taking 
a second wife when the first was getting past her youth. 

The woman becomes a wife at an early age; sexual appetite with the woman 
ceases before virility with the man, usually about 36 to 40; and it is regarded 
amongst them as unbecoming or, in some way improper, fora woman to be bearing 
children when her daughters are married and sucking children. At this period of 
her married life a woman will consider the question of the time when she should 
‘‘ vo to live with the children,’’ that is, go to live with her eldest son, and leave her 
husband’s home, in preparation for which she tells him to get another wife, as she 
wishes to become one of the children, and that he should be her father. This isa 
formal act, which is called fungela, after which the husband looks for a young 
wife, who is subordinate to the older one, and lives with her for a year to be trained 
to fill her place. She still holds a place of pre-eminence in her husband’s home, and 
in the eldest son’s, which is regarded as belonging to the husband; and all marital 
intercourse ceases, they retaining all other social relations and good will to each 
other. 

Certainly. If there has been any diminution of the practice, it is due to the in- 
fluence of Christian teaching and the example of monogamy set before them by 
Europeans; and monogamy is almost entirely, I believe, confined to professing 
native Christians. For the most part the wild native derides the notion of mono- 
gamy, and does not believe that in any way polygamy is wrong. 

It would be worth while to get statistics of 
1. The number of polygamists that have put away their wives to become Christians. 
2. How many of these have reverted to polygamy. 

3. How many men who have been trained in Christian institutions have accepted 
monogamy in practice. 

4. How many have become polygamists. 

5. How many have begun as monogamists, and after a longer or shorter period be- 
come polygamists. 

I observe that there are two periods when the temptation occurs for native mono- 
gamists to revert to the practice of polygamy :—1. When they have been married 
9—5 years. 2. When they are about 35 to 40; viz., at the time, when, as heathen, 
they might have taken a second wife. 

I further observe a disposition of some who have adopted Christianity, to 
try toemploy divorce for the purpose of getting a second wife, to make “put- 
ting away” something as an equivalent for the polygamy they have theoretically 
given up. , 

Church authorities do not consider polygamy compatible with Christian faith. 
Polygamists are not admitted into church membership, and a Christian man falling 
into polygamy would be excommunicated. 
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4. A polygamist applying for church membership, that is, to put himself under 
instruction preparatory to baptism, would be taught that in becoming a Christian he 
would have to renounce polygamy, as he would any other practice incompatible with 
Christian morality. 

DISCIPLINE. 

*¢1, The law of Christian monogamic marriage shall be strictly adhered to. 

‘<2, No person living with more than one wife at a time, or who in any other way is living in 
open violation of the laws of Christian social life, shall be admitted to baptisin. 

‘¢3. No person who, having been married in accordance with Christian rites, afterwards takes 
a second wife, the former still living, shall be admitted to Holy Communion. 

‘¢4,. A woman living in a state of compulsory polygamy, that is from which she is not able to 
free hersclf, shall be recommended to persevere in all right efforts to obtain her liberty, 
but her involuntary mode of life shall not be allowed to bar her from Christian privi- 
leges ; if the missionary is satisfied of the sincerity of her professions, she may be ad- 
mitted to Holy Baptism. 

‘s 5. The missionary shall not celebrate marriage between parties, either of whom is ur:bap- 

.  tised. 

«¢§, A Christian marrying a heathen by heathen rites shall not be admitted to Holy Commu- 
nion until he manifests assured signs of repentance. 

‘‘7, Marriage by a magistrate affords u secure legal contract, and missionarics should encour- 
age such marriages when one or both of the partics are heathen. 

**8, All doubtful points relating to marriage amonyst natives are to be referred to the Bishop.” 


The above rules of discipline express the judgment of the church. 

There is no hardness or undue strictness in such rules. It is only in accordance 
with the necessary custom of every association for special purposes to enforce the 
observation of rules of the association on its members. 

The abstract question as to the lawfulness or unlawfulness for man of poly- 
gamy is not before us; but whether in the judgment of the Christian church poly- 
gamy is not compatible with that Christian morality which it is her mission to teach 
and enforce. 

We express no judgment on the sinfulness in God’s sight of polygamy entered 
into before a knowledge of Christianity. 

Polygamy was, in a sense, tolerated for a time among the Israelites, and appears 
to have been regarded as not belonging to breaches of the Seventh Commandment. 
In the Christian church it is so regarded. 

As to the duty of requiring a native polygamist to put away all but one of his 
polygamic wives, as a condition of becoming a member of a Christian church, there 
is considerable difficulty and some diversity of opinion. 

I cannot state what is the judgment of the Church in the matter, because I am 
not aware that any united judgment has ever been given. 

The judgment has been largely declared by the practice of the Catholic Church, 
that polygamy is not compatible with membership in Christ’s church. 

But it does not necessarily follow that the Church would rightly require a man 
to put away his wives (all but one, or all without exception) to become a member of 
a church. 

The other alternative is, that he should remain outside the Church as a cate- 
chumen, until events release him from moral obligations or covenants entered into 
before he was acquainted with Christian doctrine. 

The Church, as a religious association, claiming divinesanction for its constitution 
and teaching and practice, must maintain its position pure and incorrupt, and, there- 
fore, she cannot admit a polygamist as a member. 

At the same time, it is quite possible that other offences against the moral law, 
natural and Christian, of a graver character than even polygamy, may be committed 
by requiring » polygamist to put away his wives, without their consent and due con- 
sideration of their legal status and claims. I should recommend that the polygamist 
should be allowed to remain a catechumen,—that is, a man believing in God, and 
receiving daily instruction, and, we may suppose, growing in knowledge of Him and 
Christian truth, rather than that he should be urged, in order to improve his own 
oe ion, to run the risk of inflicting an injury upon others. I would leave him in 

’s hands in doing his duty in regard to past covenants which he entered into in 
a time of ignorance, rather than urge him to use his new light as a reason for break- 
ing these covenants, in order to attain the position of a member of the Christian 
church, and incurring the responsibilities of that membership, and thus, as he would 
suppose, secure his own salvation. 

For I hold that the Christian law has not a retrospective obligation to condemn 
men for offences committed in a time of ignorance, nor the power to absolve men 
from obligations, or, on the other hand, to add to the stringency of obligations 
incurred at that time. ; 

I would, therefore, allow all the latitude allowed by native law and custom in 
reference to the dissolution of marriage or polygamic unions to a man who becomes 
a Christian, and not applv to his contracts with many wives those Christian laws which 
apply tothe Christian marriage, which ts indissoluble. 
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In fine, the church cannot admit polygamy within her bounds. Yet it may be 
her duty not to urge a polygamist to put away his wives as a means of securing 
his own safety. 

But the State may for a time tolerate and legislate for, with a view of ultimately 
getting rid of, polygamy ; for polygamy may be regarded as injurious to the temporal 
interests of society. 

I have heard from natives that polygamy is not universally preferred amongst them, 
and the state of the first wife would appear to point to the supposition that monogamy 
formerly was the custom of the people. 

It is probablo that ‘‘ ukulobola” was originally a friendly consideration given to 
the father of the woman in bestowing her on another as his wife; and a sign and 
moans of union between the families of the father of the bride and bridegroom. 

It is said amongst them ‘‘a son is the builder up of his father house,” that is, by 
bringing wives and begetting children, and thus increasing his father’s family and 
influence. But a daughter builds up the house of another man, by leaving her 
father’s house, and bearing children, which belong to another family. 

I do not consider that any accurate examination of the ‘‘ ukulobola’”’ system'would 
lead us to regard it as a ‘‘ sheer sale and purchase,” though in some respects it has all 
the appearance of barter. 

But the woman is an article of value to her father. She has really no voice in 
the disposal of her person, and the father and others settle the question who shall 
marry her; but she often, or perhaps gencrally, manages to get the husband she prefers. 
In reckoning the amount of ‘‘ukulobola,” the father considers the special expenses 
incurred by him in her education, for medical attendance, &c., of that kind; and on 
this ground requires her future husband to give him a valuable consideration. 

Further, the handing over a daughter to another does not imply that the father 
gives up all future interest in her. 

He retains a right to interfere for her welfare. He is responsible for her health, 
and the expenses for medical attendance after marriage, for a year at least, fall on him. 
The ‘“ ukulobola ” received on her account obliges her father, and his representatives, 
to protect her in person and property in her husband’s kraal, and to listen to an appeal 
made against her husband and his family. 

I should not regard the ‘“‘ukulobola” as a settlement for the woman and her 
children ; but only giving her a claim on her father for protection. The children 
belong to her husband, and secondarily to her house in her husband’s kraal, and not 
to her father’s. 

The system of wkupata, that is, a number of cattle given to the daughter at the 
time of marriage, varying in number, not apparently by rule, but with the wealth 
of the father, and favour with which the girl is regarded by him, is the property of the 
woman, that is, of her house, for the woman is not regarded as possessed of property 
at all. 

I consider the ‘‘ ukulobola”’ system to have for its objects— 

1. The protection of the maiden from corruption. 
2. The security and welfare of the maiden when she becomes a _ wife. 

And that to a large extent it effects these purposes, more effectually than we by 
a law could effect them. 

The consent of the woman is not necessary, and marriage negotiations may be 
conducted without reference to her feelings. 

But it is common for the woman to make the offer of herself, as the first step m 
the negotiations. ‘‘ Falling in love’’ and courtship take a somewhat similar course asin 
other countries. 

Yes, in opposition to her wishes, and the use of force and punishment. 

The man has his allotted department of labour, and the woman hers ; but a very 
much larger amount of labour falls on the woman. There are bad and good wives, 
and bad and good husbands; there are peaceful marriage lives, in which the man and 
woman live harmoniously ; in some the woman is the trouble, and in others the man. 
It is the custom, and in accordance with public opinion, that the woman should be the 
servant of the man, and that the man should be the protector of the woman. 
troublesome, lazy, or disobedient wife would be punished. 

The woman is not regarded as equal to the husband, and in a certain sense holds 
a servile position. But the woman has a considerable amount of influence in kraal 
life, as well as in domestic affairs. 

I believe not. 


I know of no such rules. An aged man may marry as many young wives 48 
he can afford to get, or he can succeed in persuading their fathers to agree to allow 
him to have. 

Yes. A man may ‘drive away” his wife, but a case would anse 
for determination, not for the purpose of calling his right in question, but 
to effect reconciliation between the parties, or to determine the terms upon 
which the separation is to take place. The grounds of divorce may be simply 
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dislike on the part of tke man, or mutual dislike,—impotency of the husband, or 
sterility of the woman; ill-health of the woman; adultery, but in this case, whilst she 
may be killed, (which, I take it, would be usual in their savage life) as well as the 
man, it 1s often compounded by fine, and the husband takes back his wife. A wife may 
apply to her friends to be relieved from her husband, if he misuses her; and they 
would, if they thought fit, return some part of the ‘‘ukulobola,” and set her free, 
that is, she would be allowed to return to her father’s house, and might at once marry 
agam., 

It is a saying with some natives, ‘‘the kraal of a polygamist is bad.” But no 
doubt different kranls have different management. I have known a polygamist 
with seven wives and thirty-seven children boast of the happiness of his polygamic 
kraal, and explain it by the fact that he dealt with an even handed principle with 


-his several wives. 


The chief wife approves of the accession of younger women. They are subordinate 
to her, and if she be a woman of powcr and management she rules.them so as to keep 
them on good terms with herself and with each other. The accession of each new 
wife is supposed to add dignity to the chief wife, as well as to the husband. The 
husband is head of the kraal,—of all its houscholds; cach house has its own status, 
and all the women are subordinate to the chief wife, but she cannot interfere with the 
rights of their individual houses. I presume tho same kind of difference would arise 
asin an English house where there are many servants ; one master would keep all in 
order, whilst under another there would be constant differences. 

I do not understand this question. The cattle of ‘ukulobola” passes to the 
woman’s kraal, and the house to which she belongs has a claim in them; ¢.g., if that 
house has also a son, the cattle might bo expended in providing an “ ukulobola” for 
him. Thus the sister is the means of providing a wife for the son. Another house 
may be assisted by some of the cattle, hut it is regarded as 2 loan, and must be repaid 
in some way or other. 

Only as the result of differences between the parties ; women not unfrequently 


return home, being recalled at their own request, or in the exercise of their own will, 


or driven away by their husbands. Some fathers encourage differences between their 
daughters and their husbands, expecting to gain by the transaction. Thcy are, of 
course, as soon as possible, disposed of to other husbands, without thinking of the 
first, whether he be dead or living. 

Possibly, the ‘“‘ukulobola”’ might, with advantage, be regulated by law, but its 
ramifications are so intricate and extensive that any hasty or unwise legislation might 
create evils which do not exist now. And at all times if the ‘‘ukulobola” were 
abolished, the natives would always be able to render the law nugatory hy an 
understanding with each other. 

As to polygamy, I have already spoken. “i 

The question for the State to determine, it appears to me, is a matter of policy, 
not of morality. Polygamy may bo inconsistent not only with Christian but with 
natural morality; but the State finds itself in the presence of a people who, for 
generations, have practised polygamy, and do not perceive any evil in it, nor feel any 
conscience about it; and therefore all legislation should be cautiously entertained, 
lest greater evils should arise than are removed. The marriage rites may be given 
up and concubinage, or worse, take its place, as was largely the-case in Natal, upon 
the passing of the law of marriage, to avoid the tax of £5 levied on the bridegroom. 
Itis better to preserve to the woman the rights she possess under native law, and 
the respectable status as a wife, than to destroy it for the doubtful position of a 
concubine, or the disreputable one of a prostitute, where she would have no rights nor 
status. 

I do not consider that British courts of justice should ‘force the woman to 
fulfil the contract and live with the husband”; but should have power to insist that 
the cattle should be returned to the bridegroom, and he might have, besides, a claim 
for damages for breach of promise. : 

If plurality of wives were legally sanctioned, punishment for bigamy is clearly 
excluded ; but, bigamy may be liable to the same punishment, as in England, in cases 
in which a man and woman had contracted a monogamic marriage, at the time 
understanding and intending that the marriage covenant was binding upon them to 
live cach for other for life, which is the case with marriage contracted hy Christian 
rites. 7 

I beliove the extract from ‘“ An Official Report on Native Affairs in Natal’ is 
incorrect, and must have had its origin in some strange misapprehension, and theories 
not founded on observation of facts amongst the natives themselves. , 

I do not think the statement that polygamy, and the forced labour of female 
Kafirs, are causes of the idleness of the men either in Natal or in this colony. 

The giving to the owner of the woman a consideration agrecd on between the 
ai the “ukulobola,” and a public appearance of the bride at the bridegroom’s 

raal, which is attended by a marriage dance, which some regard as necessary to 

constitute a valid marriago, in which opinion I do not coincide; neither is even the 

public appearance of the bride at the hushand’s kraal, that is, at her future father- 
L 
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in-law’s, absolutely necessary. Marriages, which have been contracted without either, 
have been allowed to pass as valid without question, and in times of general disfren 
éven the “ukulobola”’ has been in abeyance until more prosperous times, the owner 
of the girl having given her up to the bridegroom. | <7 4, Heheeen 

By adjudicating in the questions arising from ‘ukulobola,’’ and determining seme 
disputes which may arise as to the ownership of children and inheritance of polygamic 
families, I conclude we have indirectly reeognised the legality of Kafir marriages. 

Whilst regarding polygamy, and in a lower degree ‘‘ukulobola,’’ as an evil, | 
do not see how it would be possible so long as we profess to be governing the Kafir, 
to refuse to take cognizance of disputes respecting property which arise from the 
practice; but think it of great im ce to frame forms for settling such cases 
which should be free from technicalities which prevail in English law suits, and by 
which cases might be settled with as little expense and as much promptitude a: 
possible, and with uniformity throughout the colony. ee 

For the ultimate suppression of polygamy and ‘“ukulobola’’ there will b 
necessary a long continued influence of moral teaching and general education of the 
women. They are now in favour of both, and do not see their own d 
condition implied by the system, but the education of the women is more limited than 
that of the men. a. 


The man is the head of the kraal. He has property of his own, and has a voice 
in the whole property of the kraal, but not absolute power over it, for his power is 
limited by the rights of the houses and of the several wives, which may be asserted 
by their friends if he refuse to regard the expressed wishes of the houses. Th 
eldest son of each house is the owner of the property of that house, not absolutely, 
but as the administrator for the other children. e man can will is own property, 
but there are no written wills; he makes known his will either at any time dun 
his life, or shortly before his death ; he declares his will (yalegela) as to the dispoad 
of his property, executor of his will, and other matters over which he has the right 
of control. His eldest brother, especially if the heir is a minor, appears to have som 
recognised right, or to assume it; the younger sons look to the elder son for direc 
tion, protection, and support, and for the cattle for their own ‘“ ukulobola”; they 
hand over to him their gains; but it appears that their gains are regarded as re 
served or belonging to the house or person who obtained them. In the absence of 
documents, there are continual disputes in native families about property, the amount 
and character of which and the proper inheritors of which they hace a very keen 
recollection of ; but there is no safeguard, so far as I know, for seeuring the inte 
rests of the junior members from the rapacity or dishonesty of the actual possessor 
of the property, 

It is possible that generallv they are managed in a fair and just way, but there 
is room for mistakes, and improper administrations, and dishonest appropriation 


property. 
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The statement very nearly represents what is my own impression with regard to 
the status of woman. The native woman, under certain circumstances, actually own 
property of her own, ¢.g. that which has been given her by her father or friends, or 
for which she has laboured ; but we must regard it as the rule that all such properly 
is not strictly hers, but belongs to her house; she may do with it as she likes, but at 
death the house inherits it; the question of woman’s rights would present as great 
difficulties as those of European women, or greater. 

Naturally they have grown up in ‘the sight and under the influence of ther 
customs, and are therefore attached tothem. Some customs are not only harmles, 
but are intended, and are calculated to exercise a salutary influence, and are framed 
as the result of experience, by men who fully understand the natives and feelings of 
the natives. In dealing with their customs in legislation, we should first distinguish 
between customs which are immoral or contrary to humanity, and others which ar 
harmless or indifferent, or only objectionable from a European standpoint. The 
native perfectly understands that certain things are in themselves vil 1 and would 
submit to legislation which had for its object the suppression of evil, such as mur 
der, theft, adultery, covenant-breaking, &c., &c. 

They would be jealous of legislation which affected their marriage customs « 
the status of their women. 

I cannot say, but a change in many respects, both good and bad, is perceptibly 


taking place. 

Chris tian marriages take place regulary amongst Christians. I do not knov 
anything of civil marriages. law, determining the registration of marniages,» 
desirable, and, if possible, requiring that they should take place in the presence of 
the magistrate or some Government official. 

A Christian marriage, I think, should not be allowed to take place before the 
settlement of all legal obligations, arising from previously contracted polygamous 
marriages, have been made. 
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_ A Christian marriage, regarded simply as a civil contract betwoen the parties, 
would restrain future polygamy. 
I do not know whethor the law would acknowledge and enforce the validity of 


- this restraining power of the Christian Marriage covenant. If not, I think a law is 


required, which would have the effect of hindering a man, who has been married by 
church-rites from taking a second wife without incurring the penalties of bigamy. 
The church would punish by excommunication. 

A law of divorce is required. I do not think itis desirable to make divorce 


easy, or that the granting of a divorce should be left in the power of one man, but 


be placed in the power of a court consisting of several. 

The custom of the disposal of widows requires consideration and legislation. 

It would be also desirable to fix the mode in which Christian marriages should 
take place, viz., by banus, how and where to be published ;. license, by whom to be 
given; the person by whom the marriage-rite can be performed. I think it ques- 
tionable whether it is desirable to allow native teachers indiscriminately to be mar- 

riage officers: 

Are not marriages, monogamous or polygamous, already contracted by natives, 
according to native custom, legally valid? It would be a great wrong to make a 
law that should have a retrospective power to do away with that validity. 

1. The conduct of Christian marriages amongst natives should be regulated by law: 
a. The publication of the banns. | 
6. The parties should be free from all previous marriage obligations, and all matters 

of property arising from them should be settled. 
¢. The woman should have a veto on the disposal of her person. 

d. ‘‘Ukulobola ” should not be necessary to give them validity. 

¢. The obligations of monogamic, t.¢., Christian marriage, should be recognised by 
law as being for life and indissoluble. 

J. Bigamy to be considered as a crime, and to be punished in these cases. 

g. A court of divorce to be constituted ; not allowable for one magistrate to pronounce 
dissolution. 

The meaning and force of a judgment of divorce to be distinctly defined. 

A decree of divorce should not be given where one of the parties has delibe- 
rately been guilty of adultery with a view of obtaining a divorce. 

2. The conduct of native marriages : 

a. The formal marriage before white magistrates to be encouraged, not enforced. 

b. Registration of marriages, without expense to the parties, or a nominal fee of, say, 

§s., might be required. 

- To be confirmation of the fact. 

. The names of parties and residence to be recorded. The names of parents 
and residence to be recorded. 

. The amount paid as “ ukulobola,” or no ‘‘ukulobola” paid. 

. All such matters as would be likely to be called in question as to inheritances. 

. First marriage ; or, if polygamic, how many wives and children man has. 

. Widows’ status to be fixed, disallowing the system of ‘‘ ukungena.”’ 

The law, in Natal, now abolished by allowing cattle to beclaimed for widows of 
the man who married them, may be regarded as calculated to give a sanction and 
stability to the ‘‘ ukulobola ” system. But the position of the woman is a part of the 
whole social system of the Kafirs, and it is difficult to touch one part without interfer- 
ing with many others. | 

I do not think either the natives or the Government are, as yet, prepared for 
legislation on this matter. 

The only difficulty, so far as I know, arises from the disputes, which would be 
ae diminished if records of marriage, &., could provide documentary evidence 
of facts. 

Where heathen relatives have claimed the right of ‘‘ukungena,” or of disposing 
of the peraon of a Christian woman and Christian children, it would be a cruel hard- 
ship to the advanced free woman to be subjected to the presence of the heathen men 
claiming her and forcing her back from her Christian home to the life of savagedom ; 
and to the children to be taken away from school and the elevating influences of 
Christian teaching for heathen treatment and savagedom. . 


It is difficult to say whether polygamy is an obstacle to civilisation or not. No 
doubt, the necessity of ceasing to be a polygamist as a condition of becoming a inem- 
ber of the Christian church may prevent many from even entering on the question of 
becoming Christians. But I believe that it is not polygamy, to the extent some ima- 
gine, that prevents the natives from becoming Christians, four polygamy is but one of 
the conditions of native life which wars with the Christian system. If polygamy 
ceased to-morrow, especially by law, the Kafirs would not, therefore, be ready to be- 
come Christians. It appears to me that the converted man sees for himself that poly- 
gamy is wrong, rather than that polygamy prevents conversion. It is a mistake to con- 
centrate our attention on this one social evil without seeing that there are many 
others which effectually obstruct the progress of Christianity. 
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I believe that the influonco is vory limited, but it is effectually working to 
change tho nativo views on the subject. 

An unnarricd femalo has no status amongst natives; they are not treated badly, 
they are servants in the household, subject to their mothers directly, but liable also 
tu be ordered by their brothers, or even allotted to them as servants. 

Seco in previous answers. 

It would appear that the expression of his will by a chief or other man does, at 
times, determine an heir, but it is regarded as irregular, and can be disputed. 


The position of widows requires legislation. (See above.) 

When a marriage is solemnised by Christian rites, a breach of marriage cove- 
naut should be regarded as a crime to be punished. 

Tho rule of their own customs. 

As to the distribution of property, which a man has a right to bequeath in the 
absence of a written testament, I would accept the evidence of witnesses as valid 
proof of his will. 

Sce 49. 

The ‘‘ukulobola” is, only to a certain extent, a settlement for the benefit of the 


bride; it goes to the purpose of providing an ‘‘ukulobola” for the brother or 
brothers. 


LAND TENURE. 


T am not aware of any law or custom relating to land that implies the existence 
of any such thing as a tenure of land. The chief is theoretically regarded as the 
owner of the land. I do not know whether he allots land to individuals, but indiv- 
dual kraals have a certain understood but undefined right to a certain locality with 
which other kraals do not interfere. Individuals have a recognised right to the con- 
tinued oecupation of garden lands which they have cultivated, and to green grass which 
erowsalter their burning. A native, locating himself in an unoccupied place at a distance 
from others, does so without asking leave. Occupation is regarded as possession, and 
excludes others except they exercise force. He will sometimes dig at certain places, 
or make a mark with his pick as an indication that he intends to occupy the land 
within such marks. He asks permission of the occupier of a former garden to be 
allowed to cultivate it. Quarrels arise when the cattle of another trespass on the sup- 
posed land Lelonging to another kraal, especially on green or new grass. The land 
is practically very free and open for the use of all. 

The border land is a locality of intertribal quarrels. I do not know of any 
formal method of fixed intertribal boundaries. They appear to have been tacitly 
settled by occupiors and fixed by continued occupation betwoen different tribes ; there 
is sometimes a belt of land marked off as unoccupied, or no man’s land, between tnbe.. 
The boundarics are generally natural or marked boundaries. 

They are, in a limited sense, so far respected that they are not trespassed fo 


cultivation or for grazing, and the attempt to do so would be regarded as a sign of 
hostilitv, and 1f persisted in, would be resisted. 


By force or by appeal to the chief. 

T have not sufficient definite information to say. 

In some cases individual titles, obtained by purchase, have soon been lost by sale 
or mortgage to others. In Griqualand East, although the Griquas are in every 4! 
much more advanced than the natives, the individual grants to the Griquas have 
either wholly or in part passed into the hands of European owners. 

I cannot answer this question, which I think does not apply to any part of the 
country with which I am acquainted. 


- I should encourage the immigration of Europeans as a means of civilising the 
natives. 


I am in favour of encouraging the natives to become landowners.—1. Becaus 
a desire to become landowners implies great progress in the applicants. 2. It hes 
a tendency to break up the tribal system. 3. To create individual independence 404 
manhoot, 4. And to make them interosted in maintaining peace in the country |! 
the risk they run in times of war. 

I regard the establishment of towns or villages, on a well-ordered plan, as te 
proper way of beginning a principle of centralisation, which isthe way to civilisates. 
Which implies congrepgating in cities as distinct from the country. Europea 
towns would have a mixture of natives, and native towns or villages ma 
have Europeans if they are willing to settle in them. The missionary, the trader. 
small farmers, if they might have allotments of land in the neighbourhood, and others 
would settle in them if they have sufficient inducements offered them to do se. Th 
present system of living far apart is a very practical obstacle to improvement in an! 
way. The Christian pastor teaches them duty and doctrine; the school-mast 
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teaches them in useful knowledge; the European settler gives them an example of 
living and doing which is a vory effectual education for them in daily life. 

I should think it would be wise to give land grants to Europeans, as well as — 
natives, in the neighbourhood of such towns. 

It should be remembered that by taking possession of a country the Government 
assumes the positiou and rights of the chiefs, and, for the benefit of the country, the 
Government ought to assume the attitude of tho chief to the people. I sce no middle 
way that is likely to work well. The rights of tho chief, such as to property or to 
tixes, or in any other respect, should be fully regarded, and justly and liberally 
estimated and provided fur. If the Government can use the chief as a means of aiding 
i¢ in the more effoctual government of the people for the peoples’ good, which implies 
security of life aud property and progress, the chief may be used as much as possible, 
bit in no way, as chiofs, should they be allowed to have any voice in legislation, or 
administration of law. 

Tho chiefs should be provided fur out of the taxes of the country, and be 
encouraged to ussume the position of advanced men to lead on their people by their 
example on the path of progress, and should be placed in responsible positions, not 
bocause they are chiefs, but because they have abilities which fit them to fill respon- 
sille positions. Nothing should be donc rashly; the people, having been accustomed 
to tho autocracy of the chiefs, would require to be treated autocratically by the 
Government. 

It should not be forgotten what evidence we have of the incapacity of the native 
chiefs to restrain their people from rebellion or stealing, or the murders which arise 
from the systom of ea lune out, or border raids which must be regarded as tar. 
Their power appears more in urging the people to evil and to continue in savagedom, 
than in inducing them to leavo off evil and the destructive habits of savage life. We 
should wisely consider whether an individual man, a native chief; or a body of men, 
a native tribe, has any right to remain savages, and not only themselves live lives 
unworthy of human beings, but block the way of others who are in need, and who 
wish to advance human interests, and who are capable by their energy and knowledge 
to be helpers of others. 

If the Government is not able to assume practically the functions of Government, 
it had better leave the government of the people to the native chiefs, and confine itself 
to suppressing border raids, or raids into the Colony, or into the country of friendly 
native tribes who have put themselves under British rule. A message from the 
Central Government is no longer much respected, as the opinion is now tolerably 
strong and general that there is no power that is likely to be exerted to enforce the 
messape. : os 

Tho native shifts his position so frequently from various causes, such as death, 
a lightning stroke, or from a kraal becoming unhealthy from accumulation of 
rubbish, or any whim, any sickness among his cattle, or a dream, that individual 
titles to land, unless of some size, would not be much valued, as it would appear to 
the native to bind him to the place. And it is probable that advanced men only 
would care to have or could be wisely trusted with an unrestricted title to the land. 

I should recommend that they should be allowed to purchase individual titles 
and to havo titles similar to other men. If they lose their land again in the competi- 
tion of life, they will learn a lesson for the future by their misfortunes as other men 
do. Tho daily wear and tear of life is the best teacher of men how to conduct their 
affairs, and tho instruction thus given is more roal and permanent than a mere law, 
or indiscriminating charity. 

Grants to natives should be in trust for them; and the proper method of dealing 
with land grants, it appears to me, to be that of settling natives in villages under 
headmen who should bo responsible to the magistrate. The village location should 
not be very large, divided into allotments of cultivateable land and commonage. It 
should have self-government as to local affairs; and these villages might become the 
moans of enabling Government, not only to givo individual titles to land, but to attain 
that knowledge of the native laws which would enable it also to impart to the natives, 
in time, a voice in tho legislation. 

This question has becn answered above. I consider that any attempt to relieve 
the native from the ordinary obligations and duties in relation to property, and his 
conduct to others, cannot succeed in the long run. The law should protect the 
ignorant native from injustice, but not attenipt to shield him by any special legisla- 
tion from the results of his own indiscretion or crime. He will become a useful 
member of society by a coercion which obliges him, if unwilling, to fulfil his duty to 
others, aud, if ho fail, punishes him. 


This must depend on the lucality and character of the land. I believe that the 
inode in which the natives are scattered is a wasteful mode of occupation of the land. 
It is probable that a native family would requiro, under present circumstances, a 
greuter or less puwor to occupy 250 acros or more. There are large wuoccupied spaces 
between native kraals; they, in many places, require summer and winter farms: the 
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19. 
20. 


21. 


22. 


23. 


inland or mountain parts, and the lower lands are not, in consequence of the variation 
in the rainfall, equally productive in different years. Cattle thrive in one place, corn 
in another. This variation could be readily settled, if matters were managed on right 
commercial and economical principles, but under the arrangements of the natives 
there are frequently recurrent famines, local and general. 

See answer to 14 and 16. 

It would be quite proper to encourage in every way such occupation of the land 
as here intimated; but I consider it better to let them first become sufficiently 
rota as to be purchasers of land, and then there would be no difficulty in the 
titles. 

I should not regard it necessary to have a district office of Registrar of Deeds. 
I would suggest, however, that the survey fees for an original free grant should be 
either very small, or entirely borne by Government; but for purchase of land from 
others, or amongst themselves, the fees, &c., should be the same as in cases of Euro- 

eans. 
I think it would be desirable to give such facilities, for natives are really poor 
in one sense, arising from the impossibility of accumulating property under their 
system, and its division amongst many owners. 

They do not understand the value of individual titles; the heathen would regard 
it as an isolation not desirable. The advanced only is likely to prefer it to a title 
which is common to his people and himself. The mere possession of an individual 


title in the absence of the white man would be, probably, a dangerous possossion, as 


24. 


25. 
26. 


27. 
28. 


the possession of any other property. 

I do not think it is a question of expense, but a question of communism inherent 
in the Kafir system, which is so preventative of all progress, by forcing upon the 
Pen an almost absolute equality. 

O. 
Long leases, if given, would come to be regarded as a freehold, and it may be 
difficult to refuse renewal when ended. At the termination, compensaiton should be 
given for improvements, on terms specified in tho lease if possible. Natives may 
possibly be trained by leases of moderate duration to see the desirability of individual 
title to land, and a term of the lease may be that the lessee should have the right of 
purchase, either during or at the termination of the lease. 

Any means by which the exact tenure or property in land could be ascertained 
are desirable. 

I think existing courts sufficient. 


LOCAL SELF-GOVERNMENT. 


__ ‘The theory of native government appears to be the absolute autocracy of the 
chief. He is regarded as the owner of the country and of the natives ; the persons and 
the property of the people are his. Practically, however, this absolute power and 
universal ownership is not claimed. The power of the chief is held in check by his 

at men. The word of the chief is law ; a new word may be proposed by him, 
irecting that some new custom should be adopted, but his great men may object 
to it, or show that it is contrary to those traditionary laws of which they are the de 
sitories, and so endeavour to prevent its promulgation, and succeed, notwithstanding 
the wishes of the chief; and a law issued without the assent and contrary to the 
judgment of the great men has no chance of being observed. The headmen also 
take part in law cases, and have an influence in preventing illegal or unjust decisions ; 
but both in the promulgation of law and the administration of justice the word of 
the chief is final. It appears that in some cases the chief acts with his great men; 
in others he allows them to act by themselves, and then detail the substance of 
the case and their decision, and then passes judgment himself. If a chief is arbi- 
trary or tyrannical, and abuses his power, he may be destroyed and displaced ; and 
either the next heir assume the chieftainship or his who would have been chief 
had he died before he became chief; or if he have an heir a minor, his brother may be 
regent during the minority of the heir. The chief, therefore, is subject to checks on 
the exercise of autocratic power. 
Under the chief there are heads of districts, heads of kraa!s, and householders. 
The father or head of a house is regarded with great deference, and within the circle 
of his authority, his word is law, and formerly he probably had the power of life 
and death over his family. But he is subject to the headmen and ultimately to the 
chief. It may be regarded, however, as a practical part of the system that the self- 
government of houses and kraals should be little interfered with by the headmen or 
chief. But I do not think that any self-government existing amongst the natives can 


be properly regarded as a government ‘‘ conducted concurrently with the supreme 


government of the chief.”’ 
I consider that the native system of what may be regarded as the graduated 
authority of the chief, great men, or nobles, and householders, might be adopted so as 
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to effect the improvement of the natives and their gradual] education in right prin- 
ciples of self-government, and to make them fit to be intrusted with a voice in legis- 
lation. But it must be a gradual process. 

If the chiofs and great men could be induced to concur with the British Govern- 
ment, there would be no great difficulty in devising a working plan for the general 
introduction of better laws amongst them and a better legislation. 

There are three systems of government of the natives which the British Govern- 
ment may adopt :— 

I. The British Government may undertake the wholo functions of government 
over tho whole country, and dcclare all the inhabitants of the country to be 
British subjects, and under British law. To carry out such a scheme would 
be to override arbitrarily the wishes of the people, and would be inconsiderate 
and unreasonable; it would require force in daily employment to be carried 
out, and with any amount of force it would not be able to effect an efficient 
administration against the will of the people. 

II. The British Government may regard itself as a superior government coming into 
the midst of an inferior government or governments, and assume to itself a 
central authority, and determine to legislate (and enforce tho laws) on im- 
portant matters for the whole country, and leave other matters of less conse- 
quence or not of supreme importance to the authorities of the inferior gov- 
ernments, to be administered by their own laws and customs. Up to the 
present time it can scarcely be said that the British Government has, de facto, 
exercised the power of a govornment over the native population, even of those 
parts of South Africa which are regarded as British territory. 


The subjects which the central power would require to legislate for are as 
follows :— 


a, Intortribal wars. 

b. Border raids, which mean intertribal war, and without the determined suppres- 
sion of which there cannot exist for any length of time peace either between 
natives and nativos, or between natives and white men. 

c. Roads through the country to be made by the several tribes, either through 
their own country, or in union with other tribes for the whole country, each 
tribe paying the quota of the expense, and all acting under the central 
authority. All taxes thus raised may be expended in wages to the natives 
who are engaged in making the roads. 

. The status of women and domestic slavery. 

To put an end to the system called ‘‘ smelling out.” 

To encourage schools, especially of industry. 

To accept and provide a portion, say a half, of the expenses of a British Resident, 
whose duty should be to act as intermediary between the central government 
and the tribes, to assist to educate them in self-government, and make himself 
acquainted, by all possible means with their laws and customs as carried out 
amongst themselves. 

III. The British Government may assume, de facto, the actual government of all the 

pope ne not regarding any not already British subjects as British subjects, 

ut encouraging all to become registered as such. All natives wishing to 
have the privilege of British citizenship, and to live under British law, to be 
allowed to purchase the rights of citizenship. Let British citizenship be made 
to appear a valuable acquisition, and to bestow other privileges of freemen, 
besides those of being taxed and governed by a law that is alien to them, 
and the spirit of which they do not understand and are unable to appreciate. 


Let the British Government acknowledge, as fully as possible, Christian natives ; 
doubtless they are not more perfect than English Christians, but they contain a germ 
of a future civilisation which does not exist, or notin the same degree, in any other 
section of the native race. 

Those who are not British citizens, and who feel no present wish or inclination 
to obtain that privilege, should be placed under British magistrates, who shall admi- 
nister native laws and customs, so far as they are compatible with humanity, defining 
the meaning of the term, and, remembering that what appears inhuman to a trained, 
educated, and civilised man, may be regarded not only as harmless and innocent 
but even laudable to a savage, specifically naming the laws and customs now existin 
among the native tribes which are to bo regarded ascontrary to humanity, e¢.g., legal 
murder and all the accompaniments of smelling out, domestic slavery, the status of 
women. 

The magistrate further should administer justice by the aid of the headmen or 
chiefs as expounders of native law ; that is, in his court tho magistrate should assume 
a similar position to the chief, who sits in consultation with his headmen; and in 
cases in which property is concerned his judgment should be in accordance with their 
exposition of the native law referring to property. For the present, at least, the 
native headmen, as expounders of the law, may be regarded asexperts. All cases of 
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doubt where the magistrate may think the views of the headmen are contrary to 
humanity, which must not be confounded with natural or personal impressions, 
should be referred, with his reasons for his views, to the central government, and 
judgment deferred until they have been fully considered. In all such cases, having 
been duly considered, the case and the conclusion on it should without delay be for- 
warded to magistrates to guide them in future. In this way would be avoided the 
very objectionable system of magistrates assuming the functions of legislators, and 
judgements on law expounded on the judgment-seat, founded on their own notions of 
equity, which must of necessity vary in different men according to their education, 
training, and experience. There would be uniformity of judgment in similar casea 
throughout the country, the natives would sec their customs and laws receive con- 
sideration, and sct aside only when they themselves would soon see their evil, in fac 
or in tendency; and they would feel satisfied that their interests were safe when they 
saw their own great men sitting with the magistrate, and an English magistrate pre- 
venting them by his presence from becoming the victims of the prejudice or injustice 
of their own countrymen, and, further, in a few years might be gained such an inti- 
mate knowledge of native law, custom, and practice, as may at last enable the Gov- 
ernment to codify laws on the most common and most important matters for the 
guidance of the magistrates. 

I am not aware of such a local government, but it is perfectly easy to graft the 
principle on their own village system. I shall perhaps best and most fully state my 
views on the subject by giving the facts of my own mission work. 

On entering upon mission work among natives in Natal, on the Umkomang, 
in the midst of a people far removed from any town or even habitation of white men, 
and who had had very little association with them, it naturally presented itself to 
meas a necessity that the natives who were gathering around me should in some 
way be under local law. Those on the station, 3,000 acres, were loft with very little 
interference with their habits or customs; but for all matters which were not strictly 
local, they were under the jurisdiction of the magistrate, who was twenty-five miles 
off, and visited them once a year for the purpose of collecting taxes. But there were 
constant questions, generally trivial, but others of a graver character, which they 
could not settle without some one to guide them, but which it was not desirable to 
take before the magistrate Lecause of the distance and expense; so, gradually, I be- 
came arbitrator amongst them in their petty differences, and when the village had so 
increased as to cause this position to take up a great amount of my time, I called 
two of the most important men, and told them I could not continue to undertake the 
burden by myself, and suggested that they should speak to the people, and forma 
system by which their differences might be settled amongst themselves, and that I 
thought it would be a good plan for them to select from amongst themselves five men 
whom they should nominate to me, and, if I approved them, I would appoint them; 
and that the five should elect one of themselves as a head or chief, and before thee 
five men all cases should be brought in the first instance, and then in a definite 
form be brought to me that I might give my advice and judgment. 

The proposition did not appear to he at all anything strange to them or out of 
the way, but met with their entire concurrence, and they told me that they already 
had such men amongst themselves, and they were called “ amapini.” The five meu 
were selected and appointed, and the head, so called by the people, also appointed, 
and from that time the system worked well; many differences amongst them which, 
if left to themselves, would have ripened into a grievous case, which the magistrate 
alone could settle, was settled in the beginning ;-and other matters which wer 
of rather a domestic character, arising in a collection of houses instead of in one, ard 
which we ourselves should rarely take to any law court, were settled at home, and 
thus much litivation was prevented. There were some offences which demande 
punishment, which of course I could not inflict upon a voluntary association such as 
ours without their consent. I wished them to understand fuwly that our little village 
arbitration system was for their good, and, therefore, Ias freely fined offenders « 
they would be fined by their own laws and customs, and all fines went to forma 
village fund for assisting widows or other pocr people. Everything was perfectly 
open and free. If the case were of sucha character that differences of opinion 
night be formed, anyone might make a case of it, and go, as in the first instance, to 
the magistrate. During about sixteen years two cases only were taken to the mag 
trate, and in each the judement was in accordance with that given in the village. 
and the fine imposed much heavier. Every fine imposed was readily paid, and the 
system worked well, giving the villagers a sense of sccurity and justice. 

This shows how readily a municipal system might be introduced into a native 
systom. 

A second village was started about sixteen miles distance, which was prevented 
from various hindrances from ever attaining any magnitude, and nevor had a headinan 
aud comnuttee appointcd, but there wero the same readiness to he subject te 
direction, and at any time when need required, the same regulations would have ben 


thankfully adopted. 
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A third village was formed at Clydesdale, on the Umzimkulu, about twenty-fivo 
miles from the first, and it has been worked for the most part by the Rev. Thurston 
(now Archdeacon) Button, who was from his childhood with me at Springvale. The 
village arrangements at Springvale were never, I believe, even adopted at Clydes- 
dale, but the principles of the system was acted on, and by assemblies of the native 
men of the village, all village matters were discussed under Mr. Button and settled. 
The system there has been more autocratic than at Springvale, but now there is a 
large village of natives, Griquas, and a few whites, all living together orderly and 
harmoniously. The mission at the Umkomanzi was established on a farm which 1 
received as a free grant as a colonist from the Government. I charged no rent, in 
which probably I was mistaken. I attempted to give personal grants of land and 
titles; garden allotments were surveyed and given to certain natives, and the persons 
to whom the allotments were first allotted continued to occupy them so long as I was 
connected with the mission. Clydesdale, 4,500 acres, was purchased of a white man, 
who had received it from Captain Kok, in payment for services rendered instead of 
payment incash. It has been surveyed into plots of eight acres, which may be 
divided into one acre plots, and a native or Griqua may purchase or rent either an 
eight acre allotment, or take up one acre. Roads and streets aro made between a 
certain number of eight acre allotments, and other streets crossing at right angles ; 
in fact, a township is laid out. At first, allotments were sold on the same terms as 
allotments at Kokstad; but it has since been concluded that it will be better to let 
allotments on terms nearly equivalent to a frechold, but subject to a small annual fee 
or quitrent. <A sale or transfer of the right ofthe holding is under some conditions. 
A large number of the allotments are taken up, chiefly, [ believe, by Griquas, who 
have farms in the neighbourhood, who like to have a town lot for the purposes of 
church and school. The magistrate resides near Clydesdale, but village regulations 
are still required, and general meetings of the men are held from time to time to dis- 
cuss and determine cases which arise. 

At the Ibis, another village is being tormed. The Ven. Archdeacon Button re- 
ceived applications from many natives to purchase land for them to settle on under 
village regulations. He found a farm of 4,500 acros on the Ibis for sale, and deter- 
mined to purchase it fur the purpose. I think it was to be sold for £850 or £900. 
The natives were ready, so far as possible, to raise the purchase money, but it was 
necessary to borrow £400, which the natives understood they must pay as soon as 
possible, and, in the meantime, pay interest on that amount. The farm was for the 
present set out into 80 twenty-five acre allotments for arable purposes, making 2,000 
acres, the other 2,000 acres are left for commonage. In the first place, eight allotments 
were set apart for the church, for church school-room, houses for the clergyman 
and teacher, and glebe. The natives were allowed to buy from one to six allotments, 
and to have a pro rata right of commonage. They are not allowed to have absolute 
freedom of sale or sub-letting. I give below a set of village laws and regulations, 
which will be carried out as far as possible at the village.* Everything is working 
well; I believe all the allotments are taken up; tho purchase money has been nearly 

: raised; the debt of £400 has had its interest duly paid, and £200 of the amount has 
been repaid, leaving the debt only £200, which would have been cleared off but for 
the recent war-uusettleoment, which has so much interfered with the usual industry 

- of the people, and thereby impoverished them for a time. 

Tt appears to me that these examples show what might be done. I see no reason 
why the system adopted by me at Springvale, when, in reality, I. was a mere private 
person, might not be adopted with slight modifications by any farmer; and with the 
same results—a concentrated community around him, who were ready to yield their 
services willingly for wages, or, if not working on the mission, were engaged in some 
way in working for others, often undertaking to plough for natives for cattle or 
money, or assisting to build huts or houses of better construction, and thus carrying 
the habits and improved mode of doing things, which they had learned at the station, 
into the surrounding heathen population, and so becoming teachers of those things 
which they themselves had been recently taught. 

I have been anxious to carry out a similar system for the natives of Kaffraria. 
At a very early period of my residence here, some years ago, I applied for a farm or 
location to be used for the purpose. Successive governments havo all appeared to 
approve of my application, but up to the present time I have not been able to do any- 
thing. At this place I cannot do more than form an educational establishment for 
book-learning and instruction in trades. I have had application from a large number 
of natives who, in the unsettlement of the country, have found themselves unattached, 
to obtain a farm and place them on it. Had my application for a piece of land been 
aha ed to be acceded to three or four years ago, theso wandering natives would now 

ave been gathered into an orderly community under some law. I trust that before 
long the Govceuant will be able even now to put, say, 6,000 acres at my disposal 
for the purpose, not far from the Umtata. It will be seen that the land at Clydes- 
dale was purchased wholly by myself, with the assistance of friends, for a church 


* Vide ‘‘ Proposed regulations for the more effectual and better management of natives on mission stations or native 
ian villages, published with the Constitution, Acts, and resolutions of the St. John’s Diocesan Synods. 


M 


"84 NATIVE LAWS AND CUSTOMS COMMISSION, 


Bepries ro 
Questions. e ° e ry e ° ry a e 
mission. But it appears tome a hard thing that Christian missionaries, who are 


yielding a large political benefit to the Government in undertaking to teach and 
guide the natives in their lowest depths, with a patience and perseverance which we 
are not likely to find among any other section of the community, and on whose stations 
a large annual amount is expended, should have also to expend their already scanty 
funds in purchasing land. 


5. So far as I know, only as expressed in public gatherings, by disapprobation or 
otherwise, or in trying cases. 

6. Not that I am aware of. 

7. I have no information. 

8. No. I presume that the Government will thing it desirable, just, and safe, to 


give the natives, at the proper time, a voice in the government by which they are gov- 
erned. To give them votes at the present time would be to hand over the govern- 
ment of the country to savages, which would be not only intolerable to Europeans, 
but dangerous to the natives themselves, by introducing them to our public political 
life before they scarcely comprehend the common duties of social life. I think the 
natives would best be taught to become interested in public life by being trained first 
in the courts where a magistrate sits with their own headmen, and by giving them 
village regulations by which they have an opportunity of considering eet i discussing 
questions of utility to them as a village community. If, in addition to this, somescheme 
could be devised by which each magistrate might consult regularly with native 
headmen of his own district in matters of native law and customs and police; and the 
magistrates, with a delegated number of headmen, at stated times, meet together 
under the chief magistrate, to compare and discuss more thoroughly their separate 
conclusions, all such meetings being open to the native public, i am of opinion it 
would be possible to educate the natives to comprehend and appreciate the power of 
voting, and to fit them for the duty of voting. 

A people cannot be effectually governed except in accordance with their own 
ideas, certainly not by a system contrary to their habitual mode of thought, 
without constant employment of physical coercion, which is likely, in the long 
run, to lead to resistance. It does not follow that because what is called a 
‘constitutional form of government” suits the British, that a constitutional 
form of government would suit all people. The natives know nothing of such 
a form of government: they have been accustomed to be subject to absolutism, 
and the masses of the people are not conscious that their great men have power 
to limit the absolutism of their chiefs. But they will in time, and possibly in 
much shorter time than we are inclined to imagine, awake to the perception that, 
even in their own absolute system, there are hidden the principles of constitu- 
tionalism. It would be useless, until they are educated, to give them the rights and 
privileges of a highly-educated, law-loving, and law-abiding people. 

The English people should be, by their presence amongst them, the harbingers 
of peace and order, and set up over them an organised and upright government, 
which insure security of life and property and equality before the law for all people 
within their limits, white or black. And thus they can become to the natives with- 
out suddenly raising them to a seat amongst the governors and legislators, which 
pore imply an equality which has no existence anywhere but in the imagination of 

anatics. 

We find these people living a not unhappy life, and not wholly evil. It may be 
they enjoy life, though to a great degree negatively as much as we do, and whilst 
their total social life may show a much lower morality than our own, there is not 
committed amongst them the same multiplicity of crimes, nor crimes of the same 
magnitude, nor probably even of the same frequency, as among our teeming popula- 
tions. Their life is not greatly raised above that of animals. They live and trade 
amongst themselves, no commerce with other people, no arts, no manufactory, no in- 
dustry of any kind. But they are not children but full-grown men, living unmanly 
lives, not yet awake to the dignities and potentialities of man. They have manly, 
personal, and local interests, and for all outside the narrow limits of the personal and 
the local, they feel more or less of hostility or indifferent selfishness, or ignorant dread 
and suspicion, which, rather than any natural cruelty of character, may lead them tu 
be guilty of many cruel things. It would be possible, however, for the higher race 
to live amongst them. They are a source of much trouble, worry, disappointment, 
and loss. But it is our mission by coming amongst them to help them to take 
the first step in the path of a new life, and to raise them and to make them better. 
It is not necessary that they should be extirpated to make room for us; such a 
thought is alien to the mind of the colonist. If they are incapable of improvement, 
they are incapable of taking their place amongst the nations, and will die out. [I 
would be a national sin to enter on any scheme of systematic oh aie or to pick 
quarrels with them for the purpose of getting rid of them to make room for our own 
countrymen. But equally it would not only be a great national sin, but a great 
national fully, not to take our proper position amongst them and give them to under- 
stand, not by talking, but by action, that it is our mission amongst them to punish 
crime, and to protect the lives and property of men from violence and depredations. 


APPENDIX C.—REPLIES BY THE BISHOP OF ST. JOHN'S. 85 


Repirizs Tro 
QUESTIONS, 


11. 
12. 


13. 
14. 


15. 
16, 
Li; 


18. 


19. 


20. 


wi. 


We have the right to assume that supervision which is implied in constituting 
ourselves the central power of government over the whole country. It is our duty to 
take upon ourselves that position, and not to perform it would be to leave the Kafir 
races, 80 far as we are concerned, to their savagedom and interminable intertribal 
warfare. Hitherto they have manifested no power of self-originated civilisation ; 
all change for the better, and in some respects it has been considerable, giving pro- 
mise of a better and brighter future, has been due to the presence of Europeans, and 
as the distinct result of that presence. What chief or great man has risen amongst 
them that has not been the advocate of savagedom and war, the enemy of those who 
are the instruments of the improvement of his people, and who have brought to them 
great matcrial prosperity and advantages which the savage himself can see and 
appreciate, and the enemy too of those natives who have in part accepted the new 
culture ? In conversation with a Natal native on the subject of a possible Zulu inva- 
sion of Natal, I asked him what would be the attitude of the advanced natives in the 
contest. He replied, we would be on the side of the whites in our own defence, for 
the Zulus would not spare us, we should be the first to fall victims to their rage. The 
chief and great men have taken no steps in the direction of progress, or of giving 
greater enlightment or liberty tothe people. They have talked of driving the Eng- 
lish into the sea whence they came, and nursed the discontent of the people instead 
of seeing, themselves, and pointing out to them, the vast gain whichis placed within 
their reach by the white man, and thus encouraging them to live on undisturbed in 
their savage customs and habits. No Kafir reformer has arisen nor is likely to arise. 
It is the duty and privilege of England to take the initiation by bringing amongst them 
good government and education, religious and secular, and thus to prepare the way- 
for their becoming a people capable of self-government, or of taking a place amongst 
self-governing people. 

This question is probably answered in the previous one. 

I can only answer partially. I believe Europeans invariably have initiated and 
carried out all such works. An influence has been exercised for their good by Euro- 
peans under which they have contributed their means for such useful purposes; 
probably, more or less under the supposition that they were obeying a power which 
they had no right to disobey. This system might soon come to assume the character 
of arbitrary taxation or forced contribution, though named voluntary gift, and easily 
become an abuse. | 

Answered, No. 9. 


My impression is that the scheme of self-government suggested above would 
tend to confirm the authority of the magistrate as an officer of the law, whether it would 
lessen or increase his direct or personal authority appears to me immaterial. Rather 
we require to release the native by proper education and training from the direct and 
personal, which must be more or less arbitrary, to bring them under the law of the 
land, to which magistrates as well as the people are subject. 


See above, Iam not acquainted with the Ceylon village system. But it was 
the principle I adopted at Springvale. 

At first, as I ines said, it would be well to-have them present as expounders of 
law, or experts, out of which would surely grow further advancement in the path of 
self-government. 

Answered. 

I do not think the natives are ripe for school boards. 

It is very important that natives everywhere should be subject to uniformity of 
law and of administration. 


I would not have the round house interdicted, but have all houses built in order 
in streets. But this may well be left to the village authorities. 


In Natal, an attempt to encourage a better class of house, by an ordinance that 
a square house with a door and window should be exempted from hut-tax, was made. 
I do not think it was in any way effectual. It in reality implied that the builder of 
such a house would have to expend an amount of money on it to be exempted from 
the hut-tax, which would be little more than a third of the capital expended. To 
enter on improvements, either in building or customs of any kind, the people must, 
grow up to the feeling of desire for and the sense of need of such improvement. 
at one time, assisted natives to build themselves better houses by providing the 
material and paying them wages whilst they were engaged in making bricks and 
building, &c. But I do not thinkany of these people, when they teft, built for them- 
selves such houses as I had provided for them, but reverted to round houses, more or 
less improved, for instance, with a door and window. The round house is more com- 
fortable for them than a small square one with a chimney on one side. 


My judgment, which is daily being confirmed, is, that the less the natives are 
made recipients of free gifts for any purpose, instead of being taught to rely upon 
themselves, the better for them. But I presume building societies and Government 
loans are not on the principle of nothing for nothing, but on ordinary dealing. 

Doubtful. ; 

M 
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22. I consider agricultural societies calculated to be made very useful. 
28. Prohibited altogether, if possible. The more sensible natives in this matter 
would be thankful for a law which would preserve them from their own wishes. 


Umtata, Tembuland. ' HENRY, 8T. JOHN'S. 


By the Right Rev. Bishop of Graham’s Town. 
Graham’s Town, October 10th, 1881. 
J. Nosie, Ese., Secretary to Native Laws and Customs Commission. 


Sm,—I beg to acknowledge the receipt of the questions issued by the Native Laws and 

Customs Commission which I have read through very attentively. 
. Most of the subjects of these 144 questions lie beyond the sphere of my observation and 
study. They belong rather to 
(a) Those who have been long resident among “ natives” whether missionaries, magis- 
trates, or traders ; or else 
(5) To those who make Civil and Criminal Law their special study; or 
(c) To those whose special sphere is in politics and legislation. Accordingly, I restrict 
my replies only to a portion of section B., which falls within the range of my 
vocation, viz:—Questions 8, 4, 17, 19, 24, 27, 39. 

And of those I would say first to No. 3: No such practice has ever been practised (as 

far as I know) by any public authority in the church as being compatible with a sincere 
rofession of the Christian Faith. There may be some exceptional cases, as India and, perhaps, 
Abvssiiia, but these are not recognised by the Church at large. 

4. Every sound ecclesiastical authority would, I think, deal differently with a polygamist 
seeking admission to the Church and one adopting the practice after having been accepted 
asamember. Over the first, the Church would asume no punitive jurisdiction, the second would 
be treated as an evil doer. 

_ In the former case, if a man being converted sought admission to the Church by baptism, 
I should insist on his retaining only one wife as his chosen partner, and providing adequately 
for all the rest before he was a Ntaced: 

But should any wife or wives of a polygamist be converted, I should admit such to 
baptism, the wife not having power over her own body. 

' 17. I should say that both ‘‘ ukulobola”” and polygamy should be so far recognised and 
sanctioned as to be dealt with exclusively by ‘‘native”’ or rather heathen courts of judicature, 
$.¢., courts established purposely for native heathen cases, such as I presume are alluded to in 
section D., No. 13. 

19. To the first half of this question I should say yes, to the second half, no. 

Bigamy committed by a Christian native should be punished as in the case of Europeans. 
I do not see that there need be any embarrassment in dealing with a Christian in one way, and 
leaving a heathen to be dealt with in his own court in another way. 

This involves a similar answer to No. 24. The first half, yes; the second half, no. 

37. I think no steps should be taken other than what are applicable to Christian 
marriages. Christian should be dealt with in one way, and heathens in another. 

39. With a view to the great complications aryising out of these questions of ‘‘native” 
property, I deem it far safer at present to make no stringent legislation beyond sy an 

eathen courts of judicature for heathen cases until either the ‘‘natives’’ ask for it, or unti 
they have a voice in the legislature by which the changes are made. 

I will conclude by observing that when the word “ native’’ is used in these questions, I 
have been unable always to determine whether heathen natives alone are spoken of, or 
Christian and heathen both together. I think the difference in their mode of treatment in 
these questions should be broadly marked. 

Again, I cannot imagine that there is an entire uniformity in customs of inheritance, 
“lobola,” &c., among so different nativetribes, Basutos, Pondos, Tembus, Gaikas, Ndhlambes, 
&c., which want of uniformity, would make legislation, in many of these questions, as applied 
to all alike, a difficult thing: and as those who are brought into contact with Europeans 
gradualty alter many of their customs, so different juries, assessors, or pakati of a native court, 
would naturally give different verdicts, yet, perhaps, in each case, a verdict equally satisfactory 
to the feelings of those concerned. 

It cppears to me that any legislation that is required is rather for the purpose of settling 
the principles on which appeals from native judges should be heard and decided, wherein 
it is assumed that the highest court is not directly responsible for the rules under which the 
inferior tribunal acts and decides its cases. 

The dictum, I presume, will apply that “the decision of an informal tribunal will be 
binding if it has proceeded in a manner consonant to the principles of justice, and courts 
will give effect to their decisions asthey give effect to the decisions of arbitrators whose ground 
work rests upon the agrecment of the purties.””—Long v. Gray. ; 

If the heathen natives are considered as having contracted together to abide by their 
native laws and usages (which would be implied by their having recourse to their heathen 
Judicature), the main difficulty seems to me to vanish. 


Tam, &c., 


N. J. GRAHAN’S TOWN. 
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By F. J. Hodges, Esq., Resident Magistrate, Peddie. 


Resident Magistrate’s Offico, Peddie, 
21st November, 1881. 


J, NosBLE, Esq., Secretary to the Commission on Native Laws and Customs. 


Sizk,—I have the honour to acknowledge the receipt of your letter, dated, the 8th 
September last, enclosing a serics of questions upon various points, upon which the 
Government Commission on Native Laws and Customs require information and opinions, 
and to acquaint you that my experience of Natives extends only to the Colonial Fingoes 
within the divisions of Victoria East and Peddie, in both of which I have held the appoint- 
ment of Civil Commissioner and Resident Magistrate; boing at present in charge at the 
latter station. 

With regard to laws amongst the Fingoes, it may be authoratively stated that they are 
always ready to compound offences, whether against person or proparty, and it is only when 
they are unable to obtain the cattle, or fino, domanded from a delinquent, that they have 
recourse to the law courts. 

With regard to polygamy and “‘ ukulobola,” I am of opinion that both should ba put 
down with a firm hand. Polygamy is not on the decrease, and is not likely to be whilst 
polygamists are allowed to belong to religious bodies, provided only that they are married 
in Church to one of their wives ; and a better instance of this cannot be given than that of a 
headman in this division, David Mitomela, who calls himself a Caristian, is mirried to one 
wife in Church and has a!39 two other wives to woom he is mirried aecording to Native 
usage. As, according to Native custom, the husbani s3ldom provides for more than his three 
principal wives, seldom apportioning cattle to any graater numbar, there would b2 no hard- 
ship in prohibiting polygamy by Act of Parliament, and allowinz the one princip il wife only to 
inherit. I have never hoard of any monogamists from choics. With regard to the 
‘“lobola.” I look upon it a3 nothing more nor less than a sheer transiction of sale, and it is 
a ridiculous idea to considor it a3 in aay way a s3ttlemont up no ths womia, anl thes woman’s 
consent cannot be rox ird2d as essential to a prop d3ed union, as cases ara of daily occurence 
where two men are paying dowry for ths sam» girl, the one who pays the mo3t eventually 
gets the girl, the other man receiving back his cattle. A ca3e of this kind occurred only 
fourteen days ago, where two men were paying dowry; the one who paid most obtained the 
girl, and the rejected suitor obtained his cattle back, and drove them straight to another 
kraal, where he obtained, or purchased, a wife, thus showing how very much his affections 
wére bound up in the bride he first proposed to take to his kraal. Sometimes force and even 
punishment is used to make a girl marry the man who has paid dowry for her, and I heard 


quite lately of an instance where a io was strapped to a horse and taken, screaming and 
howling, to the kraal of the man who had paid for her. The wife is simply a slave, and 
is not considered, in any way, the equal of her husband; sho is looked upon simply as a 
chattel, she can inherit nothing, and passes away as property to his hairs upon the death of 
her husband. There is no limit tothe number of wives a man may take, and very often aged 
men marry quite young girls who are not consulted in the matter. Dowry passes absolutely 
to the father or guardian of the girl, and so far from being kept as a provision for her in 
case of necessity, itis often used to purchase a wife for th» eldest unmarried son, and if there 
be none marriageable, unmarried, to purchase an extra wife for the father or guardian him- 
self. I look upon this ‘‘lobola”’ as a most immoral practice, and, as I said before, nothing 
than slavery, and, to take an extremo point, if it be legal, I sea nothing to prevent an 
immoral and unscrupulous white man from settling in a location, purchasing wives, and 
selling his daughters. It has been said, and that too by a member of tho Commission for 
whose opinion I have the very highest respact, that the Act No. 18 of 1854 would prevent 
this, but I have read the Act most carefully, and cannot sea that it refers to any way of 
obtaining property except such as is left at death. When Resident Magistrato at Alice, I 
have on more than one occasion dismissed cases brought to recover portions of dowry paid, 
on the ground of immoral consideration, and I allow it to be distinctly kuown hore that I 
will not entertain such cases upon the same ground, nor will I until directed to do so by 
Act of Parliament, or ordered by a superior court. The natives still approve of thoir old 
customs, and would be glad to have them in full sway again, but my opinion is most decided, 
particularly with regard to the Colonial Fingoes, that, if we give them lini and protection, 
it is no hardship, but a very small matter, to expect them to be bound by Colonial law, and 
to obey it. | 

The tenure of land is at present almost, and has he2n entirely, in tho hands of the 
headmen, and disputes are of daily occurrence. Thoro ara instances of men having from sixty 
to one hundred acres of garden ground whilst others have but three or four. The only way 
to put land matters upon a satisfactory footing would be to have all the locations surveyed, 
and individual titles issued. These titles should, I think, contain some special proviso as to sale. 
If I mistake not, the proviso in the titles in Victoria East, where nearly all are taken up, is 
that no transfer shall be effected without the consent of the Government and it should be 
compulsory on the natives to take them up, any man refusing being sent out of the location, 
to earn his living elsewhere. The reason why the titles which were prepared were not 
taken. up in thisdivision was because the headmen, seeing that their power and influence, 
would be lessened, did all in their power to prevent them ae taken up. As I stated above, 
nearly all are taken up in Victoria East, and matters there work very smoothly. I also 
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consider that it would be very advantageous to locate all the Fingoes in villages of from 
forty to fifty huts, as this would make available a good deal of land for grazing purposes, 
which is now useless as such, on account of huts being spread about in every direction. I 
would not allow any form of self-government. 

The above are, I think, the only points, raised in the questions forwarded with your 
circular, upon which I can give any information or opinion, with regard to the natives of 
this andthe neighbouring division. 

I have, &c., 


F. J. HODGES, 
C.C. & R.M., Peddie. 


By R. Tillard, Esq., Graham's Town. 
Graham’s Town, 11th October, 188]. 
J. Nosuz, Esq., Secretary to the Native Laws and Customs Commission, Graham’s Town. 


Sir,—I have the honour to acknowledge the receipt of your circular of the 8th ultimo, 
enclosing a series of questions upon the subjects to be inquired into by the Commission. I 
confine myself, however, entirely to the question of Land Tenure, and more particularly to 
the reasons which induced the natives in the Peddie district to decline to take up their titles, 
as I understand this is the point on which the Commission desire my information. I must 

remise by stating that I was Clerk in tho Resident Magistrate and Civil Commissioner's 

fice, Peddie, from 1860 to 1867, with the exception of six months in 1865, so that I had 
considerable opportunities of studying the characters and wants of the Fingoes. The survey 
of the native locations was begun shortly before I arrived at Peddie, the number of titles 
Se up was infinitesimal, and when I left there were some thousands of title deeds in the 
office. 

Not long before I left Peddie, the resident magistrate held a meeting for the purpose of 
finding out why the titles were not taken up. I was present at the meeting which was 
largely attended, and the following reasons were given :— 


1. That they were satisfied with the old system of having their lands apportioned by 
their chiefs, and did not desire any other. 
2. That they did not understand paying £2 10s. (survey expenses) for what was stated 
to be a free gift. 
F 3. That paying 12s. 103d., the quitrent under title, instead of 10s. hut-tax, was a ds 
advantage. 
4. That they preferred living in families or clans as hitherto, to being placed in large 


ges. 

5. That the best garden ground was not given out. 

With reference to No. 1, it appears to me to be a mistake to try and force titles on 
people who feel no want for them. 

No. 2. It could not be expected they would pay for what they did not want. 

No. 3. It was no doubt a serious mistake to make the quitrent more than the hut-tax. 

No. 4. I think there is great force in this objection. The native plan of having s 
headman to each village worked well. On sanitary grounds large villages are objectionable, 
and having titles they were immovable. Under the native system, if a kraal gets unhealthy 
it is very easily removed. 

No. 5. This was undoubtedly the case with the majority of the titles which were litho- 
graphed in blocks of 50 or 60 ; consequently, only a large rectangular piece of ue would 
answer. I am aware that the Superintendent of Fingoes protested most strongly against the 
way they were laid out, but without success. I must, however, add that these remarks 
do not apply to the land laid out by Mr. Surveyor Greaves, who was most careful in giving 
out the best garden ground. I am not in a position to say whether the titles he made 
diagrams of were taken up more readily than others, but I fancy not. 

There was another very strong cause of opposition to the system of individual titles, 
which was that the chiefs had only the same quantity of land given them as an ordi 
man ; this ensured the strong opposition of the chiefs as they were placed in a very muc 
worse position than they were in before. I believe that this, and the fact that the natives 
did not feel the want of them, were the real reasons of the failure of the attempt to force 
individual titles on the Peddie Fingoes. 

I have, &c., 


R. TILLARD. 


By Rev. J. Longden, Wesleyan Minister, Peddie. 
Peddie, November 8th, 1881. 
To the Commissioncrs, Native Laws and Customs, Graham’s Town. 


Sirs,—I beg to say that the printed sheets of questions, relating to Katfir laws and 
oustoms, duly reached me. 
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After a careful consideration of the subject, I have come to the conclusion that there 
does not at present exist any real necessity for special legislation on Kafir laws and customs. 

Let all the natives in the Colony be governed by colonial laws modified on minor points, 
such as the registration of deeds, etc., to meet their peculiar circumstances; and let the 
natives beyond the colonial boundary, under British rule, be governed by native law, elimin- 
siepas ae it the vile and heathenish, and improving it by the introduction of a few colonial 
regs tions, such, for example, as the marriage laws, and others of a civilising and moral 
tendency. 

But if, in the opinion of the Commissioners, special legislation is needed, and must be 
recommended, then I beg to trouble you with the enclosed replies to some of the printed 
questions, which, though crude, have been given according to the best of my knowledge of 
Kafir laws and customs. 


I remain, &c., 
JOHN LONGDEN. 


LAWS. 


ReEpuizs To 
Quzsrtioxs. 
1. I am most familiar with the Amaponda, Amafingoe, and Amagcaleka tribes. Six 


years I was resident missionary at Buntingville, Pondoland; eight years ditto at 
Butterworth, Fingoeland ; and during the last ten years I have had charge of native 
churches at Bathurst, Salem, and Peddie, compo of Fingoes, Kafirs, Basutos, and 
Hottentots. 

2. Native laws are made by chiefs and councillors, and are altered or added to 
by the same authorities; the people, through their headmen, being consenting 

arties. 

3. x The repositories of native laws are, in a general sense, the people ; in a more 

particular sense, the chiefs and their advisers. 
The laws are not committed to writing. 

4, Native laws recognise a distinction between offences and civil rights. Criminal 
cases are called amatyala amaggwira; and civil cases, simply amatyala. A case 
of theft, for example, would belong to the former, and one of debt to the latter. 


CRIMINAL. 


5. The native law. as to crimes and offences is the law of amatyala amagquwira, 
and includes such offences as murder. assault, theft, adultery, &c., such crimes being 
punishable by fines. 

Punishment for crime varies in degree according to circumstances. 

6. The native law as to crimes and offences differs from the colonial law :— 

(a) In the mode of proceedure, and often in the kind of punishment for the 
same offence. 

(b) In the constitution of the jury to try such cases. 

(c) Kafir law assumes not the innocence but the guilt of the accused until he 
has proved himself not guilty. 

7. There are no penalties for drunkenness, vagrancy, carrying weapons, but there 
is liability for trespass. The law permits the owner of a garden to beat a herd who 
allows his cattle to damage it. 

8. The best and most effective punishments to be awarded to natives are fine, im- 
prisonment ; and for murder, death. Such punishments are definite and deterrent, 
and are not justly open to the charge of barbarity and cruelty. 

9. There is a supreme court for the trial of offenders, which is also a final court of 
appeal, and is presided over by the paramount chief. Below this, there are numerous 
minor and subordinate tribunals varying in influence and importance but adminis- 
tering the same laws, and presided over by inferior chiefs. In the constitution of 
the courts we find the chiefs, or judges, councillors, the accuser and accused, and 
witnesses. Some of these judges inherit the position, on others it is conferred by 
chiefs and councillors, and they are remunerated by receiving a portion of the fines. 

10. The mode of procedure in criminal cases is— 

(a) The parties are summoned to appear at court by authority of the chief. 

/b) The accuser and accused are both present. The plaintiff and defendant 
sitting forward, and away from the rest; the witnesses on both sides sitting behind, 
or on each side, but near. 

(ec) Witnesses are examined and cross-examined by the councillors. 

(a) There is, strictly speaking, no defence, the plea being one of innocence. 

(e) The verdict is found by the councillors. 

(f) The sentence.is pronounced by the chief. 

11. (a) Hearsay evidence is not admissable. (5) Some importance is attached to 
the evidence of informers, accomplices, wives, and children. (/c/) The evidence of 
accused is not received, since he is supposed to be pleading falsely, until he make his 
innocence manifest. 
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Qurstioxs. 
12. No form of torture according to law is used in regard to the accused, or to 
witnesses. 
13. The giving of false testimony is not a crime. 
14. Part go the chief, and part to pay expenses. Informers are remunerated ont of 
the fine. 
15. The chief with the consent of his councillors can remit penalty. 
16. 
17. The Peace Preservation Act, the Pass Law, and the Branding Act, should be 


_ amended. 
(a) A native really requiring a gun for the protection of his property, should be allowed 


to possess one. 


‘b) The Pass Act, so far as crossing the Colonial boundary is concerned, might remain 


as it is. Colonial Katirs should be protected by certificates of citizenship, and allowed 
to move about freely in any part of the Colony. 


‘c) The Branding Act might be so altered as to allow the natives to use their own 


18. 


19. 


29. 


30. 


‘Sl. 


32. 


83. 


34. 
35. 


36. 
37. 
38. 


39. 
40. 
_ Ai. 


brands, to which few of them would have any objection. 

These laws would be better applied: by a general law, than by a local one. A 
local or municipal regulation might become an instrument of oppression in certain 
districts. 

(a) The ordinary law courts vould be most suitable for important criminal cases: 
native tribunals, presided over by the local magistrates might settle all others of less 
moment. 

(b) ‘Trial by jury, though in form differing from an English jury, is in use in all 
Kafirdom. 

fc) The jury might consist of councillors, and educated natives of good report. 

Modified by excluding the relatives of the chiefs, they might be useful. (4) Thev 
might both advise and find a verdict. (c) Let the juries be composed of councillors 
and men of good character, and let all cases except important ones be submitted to 
them. 

Should think it desirable that judges, but not Colonial ones, should preside 
over Circuit Courts in the territories beyond the Colonies, for the trial of the most 
important civil cases and criminal cascs. 

If retained, they might be allowed to try certain civil cases, and petty offences, 
subject to an appeal to the magistrate. 

The principal of collective responsibility is good and advantageous, where 
Kaffirs can live by themselves; but a doubtful matter where they are surrounded by a 
European population. | : | ) 

n districts where Kafirs live by themselves, responsibility in spoor cases should 
be maintained. . 

The system of collective responsibility -is on the wave; and there is consequently 
much greater difficulty in tracing and recovering lost or stolen stock. 

It is enforced by authority of the chief with whose people the spoor is left. 

Permission to excrcise such functions at all under Colonial law would seem to 
imply the recognition of such tribunal in some way. - . 

The heathen accompaniments of circunicision, and ‘“ intonjane’’ should not be 
allowed in a civilised community. Moral teaching has its sphere, and will in the ena 
succeed ; but a Christian governmcnt.should show itself to be the patron of moruity 
by disallowing such impure and unseemly practices. 

The administration of criminal law among the natives is. ordinarily fairly jus. 
In the event of special legislation for natives in the Colony taking place, a crimina 
code, if made intelligible to them, might be of service to natives both in the Colony 
and in its dependencies. +4 

A law made to mcet the special requirements of the natives should not include 
Europeans, at least not in the Colony. 


- Orvry. 


I am not aware of any written laws. 


They do recognise personal as distinguished from real rights. A native can 
dispose of his personal estate as he-pleases ; but his real rights he enjoys in common 
with the rest of his tribe, and are not at his disposal. 


The tribunals are thesame as in criminal cases, bothas to constitution and mode of 
procedure. ; ; | 

(ivil judgments are enforced by authority of the chiefs. 

I am not aware of any custom dealing with insolvency. 

Under special legislation for the Colonial natives, a code of civil law embodying 
native customs, not heathenish, might be a convenience. 


According to native law a male attains manhood when circumcised ; and a female 
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_ womanhood when the custom of “intunjane”’ has been performed. Women have the 


right of maintainance and protection. The duty of a Kafir wife is to serve her 


~ busband, and to take care of the children she has borne him. 


MARRIAGE AND INHERITANCE. 
MARRIAGE. 


The practice of polygamy has been appreciably lessened since Christian missions 
have been settled in the country. 
The cause of this diminution of the practice must be attributed to the influence 
of Christian teaching. | 
In the judgment of a few Church authorities, polygamy is considered compatible 


' with a sincere profession of the Christian faith, and polygamisis are allowed to be 


members of the churches of those authorities. 

Ecclesiastical authorities do not all deal in the same way with a polygamist 
seeking admittance to the Church, and one adopting the practice after having been 
accepted as a member. 

In the one case, a heathen seeks to escape from heathenism; in the other, a 
nominal Christian attempts to introduce heathenism into the Church. 

_ Cases have occurred in which natives have been monogamists from choice. It 
may be accounted for in many ways, viz., a position of influence in the tribe already 


attained ; the influence of the only wife over an easy and contented mind; and a 


feeling of unconcern about the opinion of others on the subject of monogamy. 
Botman, Kreli’s old and chief councillor, was, ten years ago, and may be so now, 


' one of this class from choice. 


I do not quite adopt either view. In a case of sale, the right of possession 
passes from the sellor to the purchaser when the bargain is concluded. But in a 
case of ‘ukulobola” the right of the father in his daughter does not pass to the 
husband when the cattle are transferred from the husband to the father. The 
authority and protection of the father (and a Kafir woman is never without a father), 
follow her through life; and, if necessary, she can claim her father’s protection, and 
often does, and can do it according tolaw. It does not, therefore, appear toinclude the 
elements of a real sale; nor does it, on the other hand, appear to be a settlement for 
the woman and her children. It does seem to imply some sort of provision for the 


- woman, but none for the children. Children are the property of the father and his 


heirs. 

‘‘Ukulobola ” seems rather to partake of the nature of a loan or hire than of a 
sale. A father agrees to lend his daughter to a man on condition that a stipulated 
ainount in cattle, or money, be paid for the loan, in consideration of the children she 
shall bear him, and the service she shall render him while in his house, the term of 
service ending when she is past child-bearing. Then, on an intimation from her 
husband, she can make choice of one of two things, she can go and live with the 
children, under the protection of her second son, son of the left-hand house; or she 
can elect to return to her father’s house and people, and from them claim maintenance 
and protection, the cluim being based on the cattle which they received for her at her 
marriage. It should not be forgotten, in this connection, that the mother has no 
legal night in her own children. 

It is not essential to a Kafir marriage that the woman be a consenting party ; 
the nogatiations are conducted by her father, or his representatives. 

Cases have occurred, within my knowledge, in which girls have been gently, 


but really, driven from their father’s house, in company with the husband’s messengers. 


It is a fact, that until the introduction of ploughs, &c., all the agricultural labour 
of the establishment was performed by the wife; and she has not now any discretion 
in the matter, but may be required, and, if necessary, forced, to do the work. 

She can hardly be said to have any social status. She is not regarded as the 
equal of her husband, and her condition is servile. 

Kafir laws do not limit the number of wives a man may marry. He may marry 
as many wives as he can pay for. 

Kafir laws do not prescribe any rule to prevent ill-assorted marriages. Aged 


men very often marry young wives. 


Kafir laws do recognise divorce. The grounds of divorce are barreness, adultery, 

&c., and both husband and wife may obtain the benefit of it. 
On the authority of one of the chiefs, who had many wives, the condition of the 
lygamist’e domestic circle is one of considerable worry and perplexity, and of 
jealousy on the part of the wives. The circle onco formed, its enlargement by the 
addition of a young, or younger wives, is regarded as a matter of course; and, some- 
times, by the old wife as a piece of good fortune, the young wife becoming a kind of 
waiting-maid to the old queen of the circle. 
| | X 


~ 


92 


NATIVE LAWS AND CUSTOMS COMMISSION. 


Raecins To 
Qvuasrions. 


15. 
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17. 


18. 
19. 


20. 


21. 
‘22. 
23. 


24. 


On the completion of the marriage contract, the cattle pass, but not absolutely, 
to the father, and are then distributed among the male children. The famuly of the 
husband have still a conditional lien on them according to law. 

Such a case has come under my notice. 

For Government to legaliso polygamy, and ‘‘ukulobola’’ would be, not only an 
act of tho greatest folly, but a crime; and, as far as such a law could do it, would 
doom the heathen tribes to perpetual heathendom. 


In tho event of ‘ ukulobola”’ and plurality of wives being sanctioned by Govorn- 
ment, I fail to see how bigamy, past, present, or future, could be justly dealt with asa 
crime. But such a state of the law would be embarrassing and absurd. 

Kafir daughters are trained and reared as part of the property of the father, or 
Se eueu and are one of the circulating mediums of the natives in procuring 
cattle. 


P ‘The same may be said, in a qualified sense, in respect to the natives in this 
olony. | 


The formalities necessary for the vatidity of a Kafir marriage, &c., are exchange 
of cattle, and the marriage dance. . 

Am not aware of any Culonial law for the recognition of Kafir marriages. Some 
decisions, in courts of law, would seem to imply a recognition of their legality. ( Fide 
the evidence of John Ngwekazi before the ‘Native Laws Commission at Peddie.) 

It is the duty ,of a good Government to abate and remove polygamy and 
‘“ukulobola,” and it would seem to compromise the principles of good government to 
settle disputes relating to Kafir marriages in such a way as to imply the sanetion, by 
authority, of polygamy. Besides, such attempts to settle disputes arising out of Kafr 


' marriages would lead to endless litigation. 


20. 


26. 
27. 


28& 
30. 


dl. 
32. 
33. 


3f. 


The land belongs to the chief and tribe. At his decease, his territory is divided 
between his son of the right hand house and his son of the left hand house, the second 
in rank holdin, his territory under tho chief paramount. Property is divided between 
heirs according to principles and usages well understood by the natives. Making a 
will and appointing executors are not known, as understood by the English people; 
but Kafir law dues mako provision for the distribution of a deceased person’s property 
aie protecting the interests of young children, and of the members of infenor 

ouses. 

The succession tu property is generally conducted in a way both fair and just. 

The Act 18, 1864, finds little favour, because the natives do not understand tt; 
and further, it differs from their system which reeopniscs no individual right in land. 
2). Succession to property since the passing of the Act has been mainly regulated by 
their own customs. oo | 

Tu give legislative sanction to native laws and customs in the Colony would bes 
inistuke. In the Colony, the natives should be governed, except in minor matters, ly 
Colonial law. . 

Such is a fair representation of the case, and do not think that such a lawcanle 
guiltlessly sanctioned in a British Colony. | | 

‘The natives are much attached to their customs. ‘They state that. they are the 
laws of their nation, and the customs of their forefathers, 

Sumo of them, as the result of Christian teaching are less cruel and less comme 
than formerly ; those relating to witchcraft, for example. Hundreds now weil 
European clothes, who, in a heathen condition, would be wearing a skin, and smearing 
themselves with red clay. | es 

_ Civil marriages before magistrates are nut common ; at least, not in this distr 

Such marriages make polygamous marriages illegal ; and absolve the parties (0 


a previvusly contracted polygamous maniage, from the matrimonial duties af 


36. 


a7. 


38. 


obligations inplied in Kafir law, and render the parties to a subsequent marriage o 
this nature guilty of adultery if not bigamy. | 

Hardslup is involved in such dissolutions to the polygamous wives and to thert 
children ; but such hardships, as far as the wife is concerned, might be greatly moaie 
by a mutual arrang ment being made between the man and his polygamous wile ® 
friends as to the ‘“‘ikazi” gift, or maintainence, before the civil or Christian mamag 
takes ] lace. ' os 

1 esistration of the first marriage by a magistrate, or going through the civil or 
Chiistian furm of marriage recognised in the Colony. 7 

That no native man be allowed to marry more than one wife; and that 0 
marriage be considered legwl which is not performed aceording to the law of the land. 


Polygamy implics a great injustice to a large portion of the male population, who, 


89. 
40. 


owilly to its exisience, must necessarily remain unmarried. The institution is 

contrary (o natuce and Christian teaching. 3 

| Tevislution might be useful, but to legalise ‘‘ukulobola” would bea great evil. 
It ix a great temptation to a young man who wants to marry, but has nothing to 

marry with, to steal as much as he requires. Besides, the father for a fancied, “ 

real grievanco, may cull his daughter home. At his call she will leave her husband, 
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and her children, and go to her father’s house, and will remain there until the 
husband release her by paying an ox, or an equivalent in something else. 

Polygamy is a hinderance to the advance of civilization among the natives. It is 
easier to provide articles of civilisation for one house than fortwo. The aim of the 
polygamist is not to become civilised, but to multiply wives in order to augment his 
Importance in the tribe. An argument often used by them in favour of pelygamy is, 
that it is a provision for old age, since the children of the young wives will maintain 
them when the children of the first wives are gone, and they are no longer able to 
maintain themselves. | 

The effect of church rule, and the teaching of missionaries has been to discourage, 
and tp lessen the practice of polygamy. 

The unmarried female is, according to native custom, the property of her father, 


The Christian law which requires 2 man to be the hushand of one wife, The 
yeason for recommending this law is, it is the law of God. 


INNERITANCE. 
It does not seem to have been a great benefit to the natives. 

He should not be subject to the rules of inheritance laid down by the customs of 
each tribe. Being married under Colonial law, and a Colonist, his property should 
be inherited according to it. The women and children of polygamous marnages, 
previously to the marriage according to Colonial law, might receive portions. 

It should be made a criminal offence to contract a marringe according to native 
customs subsequent to the marriage according to Colonial law. | 

Let the Colonial rule of succession be made applicable to natives m the Colony. 
Beyond the Colonial border apply the native laws. with the exceptions already referred 
to. 

A declaratory testamentary disposition. might be made in the presence of 
competent witnesses, say, the magistrate, his clerk, and two natives. 

Would recommend the Colonial mode of administration, both when there is a 
will, and when thero is not. | 

Let the cattle, &c., given at marriage, be really and truly a gift, or marriage 
portion, but in no sense a sale or purchase; loan or hire. This would not be accept- 
able to heathen natives, but would probably be soto the majority of Christian natives ; 
and being a final arrangement, would lead to no litigation afterwards, 


LAND TENURE. 


The chief paramount, and the people of the tribe collectively, arc the proprietors 
of the tribal lands. The paramount chief is, by common consent, the custodian of 
these lands, which he holds and uscs for the benefit of his people only. Hore his 

owers end. He has no authority to sell or to alienate any portion of the tribal 
tania, The councillors are a check to any abuse of power on the part of the chief. 

Boundaries have been fixed by conquest and maintained by foree.. Evidence of 
identification has been perpetuated by occupation and tradition. 

Boundaries, especially local boundaries, have often heen disputed. Encroach- 
ments are resisted by force. 

Land tenure is not individual but collective or tribal. Occupation is by per- 
mission of the chiefs, aud includes agricultural and grazing rights. 

Great wars botween the tribes appear to be fewer now than formerly, but houn- 


: dary disputes seem to have increased rather than diminished since the tribes were 


associated with the Hnglish Government. 

Tho system of giving individual titles to natives has not worked well. The 
tenure has not been thoroughly understood by them, and the allotments have usually 
been too small. Sales and transfers have taken place, and Europeans have generally 
been the purchasers. 


The location lands belong to Government. The natives occupy the land by permis- 
sion of Government. Each location has a headinan, who is recognised by Govern- 
ment. The natives in the Peddie district and the Transkei seem to be located on the 
same plan, the only difference being that the Peddie Fingoes are swrounded by 


' farmers, which is by no means a happy circumstance to either party. 


The system in the Colony is not a good ono, since it recognises © whukosi,’”? and, 
so far, fosters a disturbing clement in the govermnent of the country. It is also a 
hinderance to tho spread of civilisation, supporting, as it does, a kind of government 
which not only permits men to go about in a nude state and smoared with red elay, 


-but which also encourages and enjoins the practice of all sorts of heathen customs. 


The system of enabling individual natives to acquire property in land, secured 
by formal title deeds, should be encouraged. It would havo the effect of binding 
the holder to the soil; would help to promote settled habits of life ; and would make 
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24. 
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26. 


him and his family, in a manner in which they are not now, useful members of the 
community and of the British Empire. 

European townships, in the centre of native districts, would be a doubtful good 
to the natives, but they might be useful as rallying points for Europeans in the event 
of an outbreak. 

Europeans and natives cannot live together without irritating each other; they 
are better apart. 

If elected by the people, and duly qualified, would give them a seat in the 
Legislature of the country. 

Let the chiefs, according to rank, be pensioned for life, and let the people enjoy 
the privileges of colonial law. 

I would give him a title to land, but it should include a clause making it impos 
sible to sell under fifteen or twenty years, and then only to a native. It would have _ 
the effect of locating him, and teaching him the value of a settled home on hisow | 

roperty. 
id Would limit it to a native, but not to one of any particular tribe. 

The mortgagee should be a native. 


Ten acres at least and grazing rights. 

In the event of such restrictions being expressed in the title deed, do not think 
there would be much risk of discontent, and no fears need be entertained arising 
from the rapid advance of civilisation among them. 

One who thus improved his property would be less likely to remove than others 
and the restrictions would not hurt him. 

The establishment of a separate office for the registration of native titles would 
not hurt him. 

It might be well to give special facilities for the conveyance of land to the heirs 
of a deceased native by making simple registration sufficient for purposes of convey- 
ance, since technicalities, and heavy charges, on such transactions, would be incon- 
prehensible to most of them and vexatious to all. 

I have noticed that the natives, in certain districts, have shown a decided reluct- 
ance to accept individual titles to land. This may be accounted for in two orthree 
ways: 1. The cost of transfer is usually great in proportion to the value of the property. 
2. The land is generally too small for the requirements of a native to make him car 
much about possession. 3. It may, in some cases, clash with an accepted doctrine of 
the natives that title to land should be tribal not individual. 

The reluctance to accept individual titles would, in some measure, be overcame 
by a reduction of the expenses incident to them. Let the charge, on taking posse 
sion, be for surveying only. 

Am aware of the Act, but have no certain knowledge of its working. So long 
as Government gives to chiefs a recognised position in the locations, the enforce 
ment of the Act will be difficult and irritating both to chiefs and people as an inter 
ference with their vested rights. 

The system of long leases would not do. The tenure should be free, barnng 
the clause mentioned in answer to Question No. 14. 


LOCAL SELF-GOVERNMENT. 


The system of government among natives is patriarchal. The people have 1 
direct control over the government of the country, but they can influence it, indirectly. 
through the councillors and their local or petty chiefs. 

Native laws recognise the subordinate government of petty chiefs, or chiefs 4 
clans. The subordinate government of the clans is the supreme government of th 
country in miniature. 

The subordinate chiefs have executive but no legislative powers. Do not think 
such a system could be adapted to the condition of natives in the Colony. 

Am not aware of any sort of any municipal government escorting to natite 
usage. area 
The right of voting is appreciated by the natives, but do not think that it + 
exercised by them, except in individual cases, intelligently and independently. 

They have taken part in founding schools and in school committees, but the 
head work is,usually left with Europeans. 

Such a scheme might be tiaoful in the village locations. 


It would be difficult to make native laws and customs conformable in their work- 
ing with the principles referred to. 

Such a regulation would be approved by a few and rejected by many. Tointer 
dict the old round hut would be a hardship to some. 

No very marked improvement in the kind or style of houses built hy the native 


-would result from the mere limitation of the rate. 
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90. .. Sucha system of loans, on very easy terms, might be of great service to natives 


of good character and industrious habits. 
21x. I would not recommend it since it might induce them to spend more money than 
_ they could afford on mere style, without a due regard to its utility and the comfort 
-of their homes. 
22. In some districts, the natives have shown their appreciation of agricultural 
_ societies, and this feeling might hecome genoral if Government were to encourage 
such societies, for native competition only, by grants or prizes. 


28. ' The sale of spirituous liquors to natives, in the territories both within and beyond 


the Colony, should be prohibited, except on the recommendation of a competent 


medical man. | 
JOHN LONGDEN, 
Wesleyan Minister, 
Peddie, November 9th, 1881, 


By the Rev. George Brown, St. Mungo, Victoria East. 
LAWS. 


1. Have been in contact with the natives for thirty-three yoars as missionary and 
employer of lahour. Have, throughout, observed and studied their character and 
manners. 

3. The will of the chief is really the only law. Whatever customs or laws they 
may profess to have, means will be easily found to override or evade them when it is 
his wish or interest to do so. 

23. I do consider the principle good. It is in reality the principle upon which the 
system of trial by jury of high civilisation is hased. Justice often miscarries from 
our courts ignoring the principle as the natives have it. 

24. If proved that spoor has been satisfactorily traced, that is enough. 

28. Scarcely think it possible that circumcision can be put down by law. The 
restriction imposed by missionaries provokes to contumacy and insubordination 
among the members and office-bearers of their churches, or, what is worse, to hypo- 
erisy and dissembling. In itself the rite is not immoral; but I hardly know any- 
thing more disgusting and offensive to common decency than the parading about of 
the youths when in their ‘‘abakweta” state. By all means let them be kept from 


public view. 
41. Very few of these qnestions are at all applicable to people in the low state of 
our natives. 
MARRIAGE AND INHERITANCE. 
6. However, certain parties may theorize about the matter, it is in effect and to all 
‘intent and purpose a sale. 
7. Her feelings count as nothing. 


LAND TENURE. 


1. The chief is absolute in disposal of land, as in all else. 
4. Do not think that any such distinctions and definitions exist. 

6. The most improving and to be encouraged natives wish to have individual 
titles. In such locations as I am acquainted with, as Auckland, Victoria East, squat- 
‘ting is so encouraged as to more than neutralise the benefit of individual title. 

9. No man will seek to improve what he holds in common with others. If good to 
hold land in common, why not ays else ? 

10. Townships are in every way desirable. 

11. Am at a loss to perceive the drift of this question. The ‘‘immediate neighbour- 
hood ” of a township is not to be turned into wilderness surely. Is the question then 
to elicit whether European or native farmers are to be preferred ? Of the two Euro- 

eans. 

12, : None whatever. Is not the magistrate of the civilised government enough ? 
Uproot by all means “ hereditary ’’ position. 

13. Have ever advocated the ‘‘abolition of chieftainship.’”’ That has been at the 


root of our native difficulties. We deprive the chief of no honest source of revenue, 
are not therefore under obligation to provide for him at all. Tell the people frankly 
that dual government cannot exist with real advantage to any party. Itis not usually 
left to children to have school organised just to their liking. : 
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14, Haye always thought the principle underlying the ‘‘twenty-one” years’ system 


uch a period of probation would determine as to whom of them are worthy. 
16. 


 tisepeaa applicable to grants of land to natives. They are in a transition state. 
ee 


Restrict from both salo and mortgage. Ifa man fail to improve or make a 


good use of what has been granted to him of public property, which a sale or mort- 
; gage would imply, why should benefit accrue to him? Let it revert to Government. 


17, Let conviction of theft or other crime imply forfeiture. 


18. Would not have a uniform extent. Let there be employers of labour and 
labourers among them as among other people. It is impossible that they should be 


all made proprietors, and kept such for all time. 


~ 20. By all means. When a man has proved himself capable of well using a provi- 


sional grant, and shown himself worthy of fuller trust, encourage him. 


21. Can hardly conceive of a ‘‘judicious adaptation of laws and customs” of bar- 


barism, as against those of Christian civilisation. 


22. Would have not any distinction in the conveyance of land between colonists 


and natives. 


23. Have not observed this. Have heard that such a state of feeling exists in some 
districts. Am convinced some sinister influence has been at work upon such parties. 


Let law and conditions for ownership of land be one without respect of clan. 


24. By no means. Would have no partiality. Let all be alike. 
25. Do not know that any case exists from which to illustrate working of said Act. 
Where has it been applied ? 
|. 26. Answered above, 14—20. 
27. Would no such additional machinery. . 


ee 


LOCAL SELF-GOVERNMEN fie 


4, There is no such thing as legislation. The headman of the kraal is like the 


Englishman in his own house, master thereof. 
2. Answered above. 
6. No such thing is known as municipal or public works. 


Z. Not appreciated, not exercised intelligently or independently. "Where exercised 


at all controlled by other parties. 


8. Only to retain their own barbarous customs. Would foster no such thing as 
- dual government, or government of natives as natives. ‘They are colonial subjects, 
and have all the rights and privileges which other colonists have. Surely that is 


enough. a 
10. Same answer as No. 6. 
11. Do not suppose any such scheme practicable or advisable. 
14. If otherwise qualified am not aware of anything to prevent a native being a juror 
15. No such thing could be wrought, or ought to be attempted. 
16. This question implies ignorance of the true condition of the natives. A school 


board of men who do not know the bs ae the bottom of a printed hook, or the last 


letter of the alphabet from the first. Befool not education thus ! 


18—22. Would have no petting or exceptional treatment of any class of the population; 


the result is otherwise than bencficial. 


23. Presume this is meant to apply to natives. Then why not within as well as 
beyond the Colony? Access to:spiritous liquors is a curse, and a curse only, to our 
barbarous population, bringing the people rapidly into that condition of poverty and 

_recklessness, when they will have nothing to lose by any violence or disorder. Were 
there nothing higher, a regard to our own interests and safety would prompt to the 
_ restriction of the means of obtaining spirituous liquors both within and beyond the 


Colony. | 


By B. H. Holland, Resident Magistrate, Fort Beaufort. 
Fort Beaufort, 


28th September, 1881. 


J. Nosiz, Esq., Secrotary to the Commission on Native Laws, &c., Graham’s; Town. 


“Smr,—In compliance with your letter, dated the Sth instant, I have the honour to 
return answers to such of the questions, therein enclosed, as deal with subjects with which I 


"am conversant. 
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I am merely acquainted with the mixed native population found in the Colony, and my 
knowledge of their customs has been principally derived from. fagts brought-eut in ‘evidence 
in cases tried before me. 7 a Ee — 


Thave, &c., | aan 
: Bb. H. HOLLAND, : 
_', Resident Magisttate. 
LAWS. 
Reriits TO ; ; ’ 
QUBSTIONS. . *: 
8. Long terms of imprisonmont with hard labour for such offences as stock-stealing 


I believe to be one of the most effective punishments. I have adepted this mode of 
ae since my appointment here, and hava found it answer well. Natives abhor 

eing separated from their families for a long. period, aad, I believe, if given the 
option, would, in nino cases out of ten, prefer flogging to imprisonment. 


I have not resorted to the punishment of spare diet, as I believe it to be calcu- 
lated to cause permanent injury to the constitution; o£ the prisaher, whb is subjected 
to it to the fullest extent permitted by the law, namely, thirty-seven dayé out of 
eighty-four, and in a mild form it is ne punishment at all. 


, . I think magistrates should be given larger powers in cases of stock-stealing and 
thefts generally. Iam convinced that punishment following immediatély, after the 
commission of a crime has a good moral effect, and, as all sentences above a month have 
to go before one of the higher courts for review, prisoners would not be prejudiced 
in any way. ete Et 

17. I do not consider the Pass Acts, particularly that under which certificates of 
 Gitizenship are, granted, sufficient.to cheek roaming without any definite object, which 
. is said to have. been one of the principal objects for passing those measures, With this 
in view, in 1878, when stoek-stealing was very prevalent in this district, I made it a 
rule that every. native, whether possessing a certificate of citizenship. or not, 
should be furnished with an additional pass, in the event of his wishing to nave about, 
. showing where he was going fo, for what purpose, the route by which he intended to 
travel, and the number of days.the journey would probably occupy, directing him to 
report to the authorities along the main road, and to every farmer whose homestead 
he visited, whose permission should be obtained for remaining ‘on’ the farm a night, 
if he wished to do so. I have found this system ‘work well, and, with a few police 
stationed about the district, it prévents idlers wandering about in search of what they 
can pick up. Imay state that no native holding a certificate was ever’ punished 
for not-taking out this pass, nor was any objection ever raised to the regulation by 
the natives themselves. | eA eee er - 
This system was merely instituted as a check on those who Were inclined to be 
lawless, and. was but a slight inconvenience to those who were honest, particularly as 
a great number of natives move about with stock of some description, for which they 
are bound to have a pass under the Cattle Removal Act, whether -possessing a certifi- 
cate of citizenship or not. a | | SE 


I consider the Act 22 of 1867 should be altered so as to embrace all persons be- 

_ longing to the Kafir family, together with Basutos and Tambookies, no matter whe- 

_ther their chiefs reside beyond the limits of the Colony or not, According to a décision 

' of the Supreme Court (see Argus 14th May, 1880), it was ‘held that Basutos did not 
come under the operation of the Act. | Boe | 

For the reasons stated in the first part of this anawer; I firmly believe that it would 

be an advantage to alter the law regarding certificates of citizenship, allowing those 

_ that have already been granted to, hold good, but in future simply to grant protéction 

. passes to those now entitled to certificates, to hold good during the time the holder 

remains at his house, and, in the event of his wehing to move about, to be compelled 

to take out a pass of the nature already described. Should the holder of the protec- 
tion pass wish to change his residence, the fact:could be noted on that pass. 


I also think that the Master and Servants Act should be altered so as to enable 
magistrates to sentence to hard labour in cases where they consider necessary. 
The law, as it at present stands, which we! authorises tho infliction of a fine, or, in 
default of paymont, imprisonment, without hard labour, for offences committed by ser- 
vants residing in towns, is, as far as the natives are concerned, wholl inadequate. 
Why the distinction was made between town and country servants I fail to see. 

18. | Ido not consider that laws affecting natives could be better applied by local or 
municipal regulations than by a general law, asit is most undesirable to have a com- 

, plication of laws, which would probably be the case if municipal commissioners had 
‘the framing-of them, as there appears to be no question upon which people differ 
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19. 


28. 


more than the management of natives, and, therefore, it would be possible to havé 


oe upon the same subject, existing in adjoining districts, totally opposed to one 
another. 

I consider the present courts of law within the Colony sufficient to meet all re- 
quirements, and I think it would be difficult to alter them for the better as far as the 
natives are concerned. The natives themselves have no fault to find with the present 
mode of administering justice as far as I know. 


I think every native found wandering about, painted with white clay, should 
be liable to some punishment. It has been brought out in evidence in a case tried 
before me, in which certain of these people were convicted of sheep-stealing, that 
they, the ‘‘ Abakwetas”’ as they are called, are turned out, after being circumcised, 
to fish for themselves for a certain period, and that they are compelled tc either steal 
or starve, usually adopting the former alternative. 


If a hut were set apart in each location where circumcision might be performed 
by the proper person, and if the parents of the young man were bound to supply 
him with food during the necessary period, it would prevent all the mischief hick is 
entailed by the present customs surrounding this practice, as I presume there is no 
objection to circumcision itself. 


No doubt there would be great difficulty in getting the natives to carry out the 
latter suggestion. 


The accompaniments of ‘‘intonjane” are, I believe, immoral in the extreme 
without being actually criminal, which makes this custom even more difficult to deal 
with than the former. 


MARRIAGE. 


-17&18. As far as my experience goes, heathen natives appear to treat their daughter 


‘simply as a chattel, and to sell them to the men who will give the most cattle for 


them, without any regard to the feelings of their_daughters whatever. Of course, 
there are many others who have lived among the natives nearly all their lives, and 
who are better able to give an opinion on this point than I can possibly be. 


I rather incline to the opinion that it would be better to leave the natives, toa 


greater extent, to work out their own civilisation. The attempts at forcing them out 


of the ordiiary slow process necessary to change a people froma state of barbarism 
to a state of civilisation, have not, I think, proved very satisfactory. 


If legislation is considered desirable, I think a partial remedy would be found 
in making a law to the effect that the giver of cattle for a woman should not be 
entitled to recover them under any circumstances, and that they should be looked 
upon as a free gift. This would prevent the cruelty which often takes place in forcing 
a girl to live with a man against her will, because if the man knew that he could not 


'. recover his cattle, he would not give them away until he knew he had secured the 


19, 


OM. 


26, : 


27, 28. I believe the natives must settle questions regarding succession of property in 


84. 


affections of the girl. Of course, it would be necessary to provide against a woman 


eing given away for cattle a second time, or she might be sold several times over by 
an unprincipled father, that is, if she entered into his plans. Yossibly, the first hus- 
band might be given the power to recover the cattle he gave only in the event of the 
girl bemg sold a second time. 
Perhaps it would be as well only to recognise the first or chief wife of a native 


as his legal wife, and the others merely be looked upon as his concubines ; but even 
then if he first married a woman according to native law, and afterwards married 


_ another according to colonial law, and rice verea, I do not see how he could well 


escape a charge of bigamy. 

I think it would be undesirable to give power to magistrates within the Colony 
to settle disputes arising out of so-called Kafir marrriages, as the less these customs 
are recognised the greater the probability of their gradually dying out. A good many 
natives even now aro married in the church. 


a fair and just way according to their view, as, although I have been many years a 
magistrate, I have never had a case referred to me under Act 18 of 1864. I consider 
the Act might safely be repealed, and the natives left to settle disputes amongst them- 
selves which they appear to do to their own satisfaction. When they are tired of 
their own system they will probably take advantago of our law of inheritance, which, 
I think, Ministers of the Gospel might encourage them to do. 


Three couples have been married by the magistrate during the last three years. 


W. B. HOLLAND, 
C.C. & R.M., Fort Beaufort. 
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By the Rev. H. R. Woodrooffe, Somerset East. 
The Rectory, Somerset East, 29th October, 1881. 
Sir, 
I beg to submit answers to a few questions to the Government Commission on 
Native Laws and Customs. I have confined myself almost entirely to points upon which I 
have occasion to act or deliberate in past years. 
Iam, &c., 
Henry R. Wooproorre. 


-Joun Nozze, Esq., Secretary, Commission on Native Laws, &c. 


LAWS. 
Reviies To 
QU Exrions, 
1. I have lived among the Gcalekas, Gaikas, Fingoes, and Tembus. My knowledge | 
is derived from the people themselves, and almost all of it from the heathen natives. 
28. I would never put down any native custom by law, except in so far as a custom 


should be opposed to outward decency and good order. Intonjane is a secret custom, 
that is, it is scarcely outwardly offensive. And circumcision is in itself a harmless 
rite; but I am of opinion that the ‘abakweta” ought to keep away from public 
roads, and not obtrude themselves upon any portion of the community to which they 
may be an unwelcome sight. 


MARRIAGE AND INHERITANCE. 


1. Polygamy appears to me to be somewhat on the decrease, but from external 
causes; the heathen Kafir or Fingo is at heart a polygamist. 
ss Any diminution of this practice may chiefly be caused by the fact of contact 


with a superior race, which ranks bigamy as a crime. (I am not aware of any 
English law against polygamy.) And without coercion of the woman polygamy is 
often impossible. Coercion has often been discountenanced, though not steadfastly 
opposed, under British rule, and thus polygamy has received a gentle check; and as 
Christian missionaries do not allow their converts to be polygamists, the practice has 
so far been abated. 


3. By the term “ Church authorities,” I understand mainly—(1) The decisions of 
the first four General Councils; (2) The usage of the Primitive Church; (3) The laws 
of the Anglo-Catholic Communion. None of these tolerate polygamy. Were any 
society calling itself a Church to do so, it could not in truth be styled a Church. The 
Church of England, and all Churches in communion with her, are strongly guided 
hy what may be termed historical Christianity; and if the historical treatment of 
polygamy by Church authorities be examined, it will be found that polygamy was 
never allowed, and that even a second marriage, after the death of the tirst wife, was 
discouraged. 


4. My own view of a heathen polygamist is that he has committed an offence 
against morality, but a venial one, because he has done so ignorantly and in unbelief. 
If he seeks church membership, he cannot be admitted so long as he is a polygamist ; 
if he becomes one after admission, he is an adulterer. Marriage is between one man 
and one woman, This law of marriage is far older than Christianity itself. Any 
infringement of this law, either by an alliance between one man and more than one 
woman, or by an alliance between one woman and more than one man, is not 
marriage ; it is concubinage. : : 

Nearly every heathen native would be a polygamist, if circumstances were 
favourable thereto. I have known a few who were monogamists from choice, and 
have asked the reasons ; in some cases mutual fondness has been alleged, in others 
the danger of disturbing peaceful domestic relations. 


6. “ Ukulobola”’ is not exactly a sheer buying and selling; nor should I call it a 
settlement for the women and her children. This expression “settlement for’ is to 
me ambiguous; if by it is meant penn for, then it denotes payment; but if it be 
taken as indicating what is termed a marriage settlement, then it is inapplicable to 
‘ukulobola,”’ because under this custom the woman derives no benefit from the cattle, 
&ec., givenfor her. ‘‘ Ukulobola”’ is distinguished from mere purchase because the 
womnan’s relations do not lose all hold upon her; were she grossly ill-used, they 

‘could interfere by native custom; and also in certain cases of her misconduct they 
could be held lable. 


7---8. The wishes of the woman are not consulted, except in extreme cases; as when 
her relatives fear that she will escape into the Colony to avoid being handed over to a 
man whom she dislikes, or that she will in some other way give so much trouble that 
the project will be unremunerative. It is no uncommon thing for women to be 
cruelly beaten when they refuse their consent; and I have known three cases in 
which girls have committed suicide rather than be forced into a hateful alliance, 
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The wives as a rule agree wonderfully well. They are brought up under the 
system of polygamy, and look upon it as their normal condition. It happens often 
enough that the elder welcome a young wife without any manifestation of jealousy. 


17---24, Iam of opinion that neither polygamy nor “ ukulobola” ought to be sanctioned 


28. 


48. 
49, 


by the law of the Colony until they can be proved to be things good and right in 
themselves. No one would dream of legalizing polygamy for the white population ; 
and to do-so for the native races would be morally wrong and politically ine lent. 
Such a course would, I believe, be opposed to those principles of law which for 
twenty centuries have guided the best legislators of the world. Marriage and 
polygamy are not Souths: African specialities; and surely it would be extreme 
unwisdom to treat them as if they were, and to make any laws affecting them which 
should differ in principle from those of the best-governed nations. Even if polygamy 
be legalized only for polygamists as now existing, a backward step is taken, and a 
difference becomes more deeply marked between ourselves and a people whom we 
desire to live peaceably under our laws. The question is not one which affects a 
subject race living in a separate territory. In the Colony the races are intermingled. 
and if there be much difference in the laws by which they are ruled, danger must 
follow. It must be remembered that the native races are steadily assimilating their 
habits to those of the white man, and in proportion as they do so, their own customs 
must decay. Higher laws than those of parliaments work national changes, and 
these changes are most healthy when most free. 


I should, therefore, deprecate any legislation. In itself ‘‘ukulobola”’ is harmless. 
If any interference with the freedom of the woman were rigorously punished, both 
this custom and that of polygamy would receive an indirect check. The cattle, &c.. 
should be given at the owner’s risk, and not be recoverable at law, and thus another 
beneficial influence would be at work. And similarly with regard to polygamy, if no 
wife of a polygamist had a legal status, no child a legal right of inheritance, the 
custom would continually be opposed by an indirect influence; but as each wife has 
stock and land belonging to her house, let them be hers absolutely upon the death of 
the man; and let the children have a claim for maintenance and for services rendered, 
claiming not as heirs, but as bastards, or as servants. 


Act 18 of 1864 is very little known. It appears to me that it is not explicit 
enough, that it does not give the magistrate sufficient power, and that if repealed no 
one would suffer injury. I have not heard of a single case in which it was carried 
out, and of only one in which it was tried; and then the man of law told his client 
that the act was inoperative and best left alone; the client took the advice. 


Certainly not. I should ‘consider the act to be one of adultery, not of bigamy. 


In succession to property the Colonial law ought, I think, to be observed if 
possible; the question is complicated by reason of the frequency of antenuptial 
contracts, and of the existence of what, I believe, is termed the Married Woten’s 
Act. Unwilling as I am to see special legislation for one portion of the community 
in matters relating to social life, 1 fear that justice will not be done without some 
special re-enactment to regulate the succession in intestate estates. I presume that 
nearly all the legally married natives are married in community of property. But in 
their case to carry out the law would cause deep dissatisfaction, and would, I think, 
involve substantial injustice. I should prefer to treat the property as if the owners 
had been married by antenuptial contract ; this of course could not be done without 
special legislation. 

In the case of natives married according to native custom, I have nothing 
further to suggest beyond my reply to Questions 17 and 24. 


I think so. Instead of making a will, persons might be allowed to give 
instructions to the magistrate of the district in which they are domiciled, before 
witnesses. 

As far as practicable, I would suggest that the property itself be divided. 
without a sale. 


LAND TENURE. 


I am opposed to the granting of individual titles to land which is either missien 
property or native location. Mission lands appear to have been granted to enable 
natives who desired religious instruction to obtain it, and to live unmolested, and 
also to enable the missionary to cultivate land and keep stock for his own necessities. 
Now that voluntaryism has been specially adopted by Act of Parliament, mission 
lands ought surely not to be allotted by titles, but, if not required by the missionary 

ersonally, be sold to the highest bidder, and the proceeds go to the Colonial 
Pisaeiry. And as regards the granting of titles in native locations; they seem to 
me to be encroachments upon the common right of the tribe, and I cowd bring one 
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or more instances from the Tambovkie Location in which this policy has been thus 
interpreted by the Tambookies themselves. Then, again, the native population 
fluctuates, and it 1s necessary that the locations should not be narrowed by grants ; 
they are none too large now. Nor are the natives yet ripe for such titles as are in use 
by law, and to issue a fresh class of titles would be a hase proceeding ; property 
belongs to a man, or it does not. And again, in any extensive issue of titles 
deserving persons would be left out, for many natives are in service in the Colony 
who nevertheless consider their domicile to be in one or other of the native locations. 
If something must be done, I should prefer registration as a temporary measure. 
So long as a family occupied certain land and behaved well, I would have their name 
and abode entered on record, and let them live free from disturbance. In course of 
years titles might follow. | 


12; The power of the chiefs I should like to see abolished. But while holding the 
opinion that such a step is necessary for the peace of the country and the welfare of 
the natives, I cannot heartily advocate it until the system of government by 
magistrates is more perfect. If the Civil Service in native locations were considered 
to be as efficient as possible, then I would not fear to debar all hereditary chiefs 
from any voice in ruling the people. Most native chiefs know how to rule; many 
have much natural ability; they can only be supplanted effectually by men who are 
their superiors in every respect. 

13. If ever chieftainship is abolished, probably the best thing would be to locate 
the chiefs up close together, to give them an allowance during good conduct, and to. 
reserve (if there were land to spare) farms for their sons, if able to occupy them ; 
thus the children would have influence but not power. Ten years disuse of power 
would bring about a good result. 


18. The extent of land allotted to a native ought, I think, to depend mainly upon 
the quality of the land. It differs much in value. For example: land near the 
Indwe is worth to a native as much again as any on the Kahoon. If a native has 
only one wife, he ought, I think, to have from four to six acres of arable land, and 
pasturage for ten head of cattle, and thirty of small stock. But arable land is to a 
native an indefinite term. Fingoes are larger cultivators than Tembus, Tembus 
than Ama-xosa Kafirs. And in allotting land for cultivation great care and pains 
would be required. 


LOCAL SELF-GOVERNMENT. 


12. T should be jealous of any authority, as yet, except that of the magistrate, but 
think it well that in local matters he should have local advisers. The chief evil that 
I should apprehend from any wide system of local self-government would arise from 
the more civilized natives lording it over those who cling to native customs. 


16. I see no reason for establishing school boards; I believe that in the native 
locations and the Transkei, the people are in enjoyment of as great facilities for 
education as can be desired; and while we have no school boards in the Colony 
proper, I should hesitate to advise their adoption where the missionaries and the 
Iducation Office are doing even more than can reasonably be expected. 


18. I think the natives would strongly object to the straight lines of streets, and I 
should be sorry if any attempt were made to insist upon straight rows of dwellings. 
The prettiest English villages I know are full of curves and corners ; and I think the 
native holds that a kraal with the huts parallel to its curve is the most suitable form 
tor his village, and would mislike any change. And as regards the round hut, the 
natives will cling to it; they will justly say that it is of the same shape as a bell 
tent, only it is more comfortable. I hate myself tried many months in a round hut, 
and prefer it to an inferior hartebeest house or pondok; and most natives and many 
Europeans would consider that to abolish the round hut would be an arbitrary 
proceeding. Moreover, nineteen-twentieths of the Kafirs and Fingoes in the Colony 
live in round huts, and unless they are interdicted in the Colony, to forbid them in 
the locations would seem very harsh and unreasonable. Nor do I think that the 
interdiction would tend in any way to mend the morals of the people. 


19---21. I would have the same law as in the Colony, and, except by private liberality, 
I should strongly object to any prize-giving for a better class of dwelling. The more 
acute among the heathen natives would ridicule or be jealous of such a course as 
exalting their neighbour at their own expense. To me it is like paying a drunkard 
to keep sober, or bribing a rogue to make him honest. 


23, I am in favour (with hesitation) of prohibiting the sale of strong drink, but not 
of prohibiting the making of Kafir beer. Brandy is a chief cause of crime. On the 
other hand, during the recent disturbance many Kafirs and Tembus kept aloof 
because they did not like to part from their brandy. But the natives are something 
like children, and the temptation is in their way, they yield unthinkingly. If 
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strong drink be prohibited, its sale must be forbidden altogether to Europeans and 
natives, or else the law will be an idle letter. As to Kafir beer, it is a clumsy 
intoxicant, and harmless compared to brandy; in bad seasons it is very scarce, and 
though evil arises from its use, I cannot see that it is of such magnitude as to call 
for legislative interference. 

If the sale of spirituous liquors is allowed, I trust that it will be so under 
restrictions such as: Due accommodation for travellers ; no house except on a well- 
travelled public wagon road; no two houses within ten miles of each other, unless 
a large unbridged river intervene; no sale except to travellers before 10 a.m. or 
after 5 p.m.; rigid inspection; prompt withdrawal of licence to sell brandy or to 
keep any kind of shop on first offence being proved ; no liquor debt to be recoverable 
at law. 


If. 2. WOODROOFTE, M.A. 


By W. C. Jeffrey, Esq., Superintendent of Natives, Kamastone. 
LAWS. 

Only with the Fingoes. I know nothing about the Kafir tribes. My sources 
of knowledge of their (that is the Fingoes) laws and customs have been through a 
long intercourse of twenty-five years standing with the pee of these locations, and 
having been selected by them after the death of the Rev. H. Shepstone, and the re- 
moval of the Superintendent, to settle their cases for them some years before I entered 
the Civil Service. 


2---16 LIcannot answer these questions better than by appending a full report of a 


4% 


meoting of chiefs and headmen, held on the 3rd October, where this subject was fully 
discussed. I am strongly in favour of Colonial Law :— 


MEETING oF CHIEFS AND HEADMEN, OcTOBER 3rD, 1881. 


A large and wetl-conducted meeting of the old men, chiefs, head, and leading men of all 


the locations was held to-day. The superintendent explained the object of the Com- 


mission to enquire into native laws and customs, and that the objcct of the Gover- 


ment was to find out if anything could be done to aid a better governance of the 
natives. The questions on laws, marriage, land tenure, local self-government were read 
and explained to the meeting, and listened to with very great attention. As usual. 
before answering, time was asked for to deliberate, and as a goodly number of men 
were outside, time was allowed for consideration, and two hours was spent in talk. 
On the return of the men to the office James Mathoba was chosen as spokesman—he 
said: We thank for anything we have heard; we do not know what the Government 
means; doves it mean tu drive us back to Kafir laws and customs, which killed us in 
our own country. (Superintendent, ‘‘No.”) We have only a few old men left, and 
they have been so long in the country that they have forgotten allabout our old laws; 
we, here to-day, have coh born in this Colony; we are now grey; we know no other 
law but the law of this land ; we are quite contented with the law of the land we ar 
in; we do not want any other; we have never complained about this law that the 
Government should wish us to go back to Kafir law; we have only complained about 
what was done some time ago. (Superintendent, ‘“‘ The guns.”) Yes, the guns; and 
branding ; that we do complain of; all the rest is good; we want no change. 


The meeting was asked if this was the unanimous feeling or wish, and the 
answer was ‘ All.” 7 


Arcaartboy Mtombini said: After what James had said, he had not much to sav; 
they did complain about the passes; many years ago they were given certificates and 
told they were Englishmen, but to-day when they went anywhere they were told they 
must have a pass as well as a certificate, and if they did not have one they were taken 
up and put in prison; if they wanted to go a mile beyond the location they had te 
rido ten to ask a pass; he did not think it was right to go without a pass when stock 
was removed, but it was hard to be told the certificate was no good when you were 
alone and only a horse to ride on; he should like this looked into. 

It was explained to the meeting that the certificate was as good as ever ; that any 
man, a I'ingoe, holding one and riding one horse had no need of a further pass, and 
if any case of imprisonment took place, and the circumstances fully reported to the 
superintendent, the matter would be laid before the Government and put right; but 
that in the removal of stock the pass was a safeguard ta them. 


Pambani said he wished hecould strengthen the words spoken by James; he was glad 
the branding was not done in these locations ; he was glad to hear the Superintendent 
was opposed to it, and had opposed it; he would be built up to keep it out; he (Pam- 
bani) would brand his own stock with his own mark; he liked that; all the people 
would do that if told to do so, but he could not have Government mark on his stock; 


-. dhe Government had told them to buy guns, but the Government had taken them 
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away again; if a Government mark went on to his stock, they would be Government 
property too, and they could come and take his cattle as well as his guns ; the Govern- 
ment wanted them to be happy and contented ; this thing was wrong; they were not 
men; they never had been as far as the Government went; they were children, and 
the Government ought to see what was bad for their children. 


Zulu (chief): All these words were his words; he had no more to say; they did 
not want change. 


Xaymipt (chief): He was quite satisfied; he thought some provision should have 
been made for the wives of a man when the survey was made; when money was 
wanted, the houses of all the wives were found out, but no land was given them. 

He was reminded that the Government did not give lands to women, but as he 
knew it had been the object of the Land Commission to provide for a man and his sons 
in dealing out the land, and though the women had not land their sons had. 

It was then unanimously resolved that the Superintendent should express these 
views to the Commission, and at the request of the Superintendent, three men were 
appointed to assist him in answering the questions put by the Commission. The whole 
meeting was in perfect unanimity, the utmost good feeling prevailed, and a perfect 
accordance inside and outside the meeting to have no change from Colonial Law, save 
in the two matters mentioned, viz. : the guns and the branding. 


I would repeal the Branding Act, or amend it by requiring each stock-holder to 
brand with his own mark and register the same. I would repeal the Disarmament 
Act, or amend it by making it apply only to disaffected tribes. Both these Acts are 
very obnoxious to natives, and especially to F'ingoes, who look upon themselves as 
Colonists. 

I think for all natives local authority is of more value and efficacy than at a 
distance, and local rules for all minor matters better than a general law. 


19---20 The magistrate is the best administrator of Criminal Law in the Colony; but I 


21. 


would suggest that in all large towns thero should be a Native Office with its magis- 
trate for native cases. Native cases are slow and take time. Natives complain that 
they are kept for days waiting or cannot get a patient hearing. If they are heard by 
the one magistrate of a town, the European work suffers, and it would be far better 
if there was a native court in all towns which have much to do with natives. I would 
give all superintendents of large locations certain magisterial powers. With regard 
to juries, nothing can be better than the old English method. 


In civil cases, such as Act No. 18, 1864, I have long employed a jury; that is, 
selected a certain number of old men to sit and hear the case, and then pass their 
opinion. I also allow both plaintiff and defendant to employ counsel, or some one to 
talk forthem. Native juries should only advise, as they are apt to be hard in their 
judgments. 


Cannot give an opinion. 


I would retain headmen as we have them in these locations—not as paid men. 
I would allow them, and do allow them, to settle any civil cases arising in their own 
blocks, or to assist if called in by the headmen of another block, subject to appeal to” 
me or the magistrate ; but I do not trust them with offences, nor allow them to try 
such cases. 


26 Ido not think the spoor system, &c., suitable to the Colony. 


I would not allow any chief in the Colony to exercise judicial functions as far as 
criminal law is concerned, nor any other tribunal than the one we havo. 


With regard to circumcision, I do not see that it can be made an offence. It is 
as much a custom with the natives as with the Jews. We allow the Jew that privi- 
lege, we ought to allow the native. The way I have dealt with it since the land has 
been surveyed is as follows:—I do not allow huts to be built on the commonage for 
that purpose; I allow no congregating of boys for that purpose ; if a boy is found off 
his father’s erf, he is in danger of apprehension as a public nuisance; any hut built 
for that purpose is broken down. have found this plan a check to the heathen 
accompaniment of circumcision ; still they circumcise, and many go into the Transkei 
to perform the rite. Intojane might be made an offence, and should be, as it is ve 
demoralising and practised much to the disgust of the Christian portion of the natives. 
Moral teaching does not touch that, as it is practised by those who have no morals. 


I would make large beer-drinking parties an offence when they become a nuisance to 
the public. 


29---30 I would not altcr the present criminal code of the Colony ; if a native did not 


like it let him leave the Colony; but I am satisfied our criminal code is less severe 
than their own. 


I would not advise a civil code. Circumstances arise in their cases which no handand 
foot rule can touch, and, I think, magistrates could be left to decide on the merits of 
the case. I am sure the people of these locations do not wish for any change in this 
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I 


12. 


13. 


way. What is necessary is that the superintendents should be invested with civil 
power in order to enable them to carry out a judgment, or cause an appeal to a higher 
court within a certain time. 


I would recommend that Special Justices of the Peace should have power tv act 
under the Master and Servants Law. 


Majority in men, circumcision in women, puberty. In these locations much 
the same as among Europeans. 


MARRIAGE AND INHERITANCE. 


Most undoubtedly. Christian missionaries have not laboured in vain, and thie 
polygamist stands more in dread of the influence of the missionary, or rather the true 
preaching of the Gospel is likely to exert over his wives, than the British Government. 


To Gospel preaching. I have known men whose hearts have been touched by 
the same to put away as many as three wives, and behave in an honourable way by 
providing for them or making them a fair allowance of his goods. 


I cannot answer for any churches except the two in these locations. A man 
making a profession of religion is expected to have only one wife before he can become 
a member of the church, and also to marry one wife according to the law of the Colony 
as soon as possible. 


In the Wesleyan church a polygamist seeking admission to membership would 
be required to show his sincerity by putting all wives away but one. A member 
taking a second wife would at once be expelled. While the former case seems a 
hard one, I am of the opinion that in the Colony we have no right to acknowledge 
polygamy in any way whatever. If we do so with native colonists, we ought to with 
European also, and turn South Africa intoa second Utah. I hold that by a wise and 
judicious arrangement of laws this matter will and must put itself right. This will 
be referred to again. 


Only from want of means in heathen cases. 


I am inclined to think there is reason in both views. In many cases I found the 
highest bidder has won the game. In the latter view I have found that the woman 
has a poor chance of gaining any benefit by the settlement, if it is one, as the father, 
or guardian, often pays out the cattle given for a wife for himself, else the cattle have 
died, and there is nothing left ; or if the father dies the son or heir will not give them 
up. The consideration of many cases has confirmed me in these opinions. 


In nine cases out of ten in which I have had to do with the woman is not con- 
sulted. 

Many cases. Only last week a legal marriage was contracted ; the girl had re- 
fused the man; she was beaten by her brothers, then submitted. At the altar she 
did nothing but weep, she would not even walk out of church with her husband, yet 
was afraid to say to the minister she would not have the man they were forcing upon 
her. 

One case I had to do with, the father nearly strangled his first daughter because 
she would not have the man who had paid for her. The second daughter was forced 
upon another old man, and was afraid to resist, after seeing what had been done to 
her sister, but at the end of the year left the man, and wished the man to have the 
cattle back he had paid for her, but the law decided against her. 


Another case. A girl was most brutally beaten by her relations, conveyed by 
force to the hut of the man they wanted her to have; again beaten by him because 
she would not lie with him, made her escape to the mountains, stayed there till 
nearly starved, went back to her kraal, was again beaten and taken back to the man; 
this time she was so sick she could not get away, but when better took refuge with 
the minister of Hackney, who reported the case to me. I took the girl into my own 
house, prosecuted the relations and the man, and got them fined and imprisoned for 
three months. 


Not in these locations. The men complain that the English have made the 
women lazy, and they (the men) have to work. The agricultural labour is mostly 
done by the men. 

In many houses that I know, the woman is the better man, and now that wife 
beating is put down, I think the women stand pretty equally with the men. 

Means seem the only limit, but, with the exception of a few heathens, polygamy 
is, I think, dying out in these locations. 

No rules that I know of. It does happen so in a few cases, but they are the 
plague of their life and generally run away. 


I am not aware. 
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daughter. 


Yes. <A case was settled by me some years ago of the kind. It was an open 
case of second disposal; the man was adjudged to return the cattle. Ho would not, 
und at last fled from the locations to avoid the judgment. The case was again 
prosecuted in the Kafirland courts, and he has been compelled to re-pay the cattle with 
the increase. 


By no means, not in any shape or form. 


I do not think any woman should be compelled to fulfil a contract made without 
her consent, but there should be power with all native courts to compel tho restora- 
tion of cattle when the contract cannot be fulfilled, but I think it a blot on our legal 
system that courts of justice should entertain cases arising out of ukulobola and 
polygamy. | 

Do not know any such system in these locations, though I do knéw that all 
fathers, even Christian men, expect somcthing for their daughters. 


Do not think so. 


Can be best answered by those who live in Kafirland; have to do mostly with 
legal marriages. 


Not that I know of, but think there ought tobe. I would legalize all thoroughly 
proved native marriages after native custom up to the end of say, 1881; after that I 
would only legalize one wife, and acknowledge her children only as inheritors. A 
man might marry by what law he liked, but he should be obliged to legalize one 
woman. This law would deal a death-blow to polygamy. 


Both are evils every good Government will seek to put an end to, and our own 
superior courts should not recognize them. But if we legalize past native marriages, 
it will be necessary for some time to come, that magistrates, and especially native 
magistrates, should have a code of rules (one code) whereby to settle more by arbitra- 
tion than law, the disputes which must for a long time to come arise out of such a 
state of life. 


As far as I can ascertain, the chief or headman had no right to distribute pro- 
property unless chosen by tlre man during his lifetime. The owner of the property 
generally looked to his nearest relative to see to this. The rights of the different 
houses seemed to have been clearly defined during lifetime, and such house could 
put in no claim on another house’s property. The eldest son of the first house 
seems to have claimed all property left to his father, either by grandfather or grand- 
mother, at his father’s death, the father providing for cach house as he got it. 


Partially fair. If a woman is left a widow, and is too old to marry again, she has a 
say in all that concerns the property left by her husband and the disposal of her 
children. Ifshe is young and marmies again, the property and children pass ab- 
solutely to her late husband’s nearest relative, and she ee nothing more to do with 
either. But there are adverse opinions and judgments as to this custom or native rule. 
A woman residing in this location lost her husband; she had two girls, and some 

roperty; she returned to her father’s kraal; the elder brother of her husband was 
eft in charge; a younger brother sued the elder one in one of the Kafirland courts 
for possession of the oe ; he gained the case, but the mother refused to give up 
possession. As they lived in this location, I was written to to enforce judgment. As 
both mother and girls (over 17) refused to go, and as I know of no power in the 
Colony to make people go where they did not wish to, I did nothing in the matter, 
and the magistrate of the district would not interfere. I hear different customs pre- 
vail in different tribes, and while their custom of settling succession is open to abuse, 
it is simple and they understand it. 


Because it is so little known. Since I have been appointed to settle estates 
under that Act, I have arranged the succession of property in many cases, and in- 
volving hundreds of pounds worth of proporty ; in every case but one to the satisfac- 
tion of the parties. 


I think one code of rules on this subject should be adopted and embodied in the 
Act, and I am certain that it would be gladly accepted and used, if made known. 
Last week I settled a case under this Act which Zulu and the headmen of Ox Kraal 
could do nothing with. A case in which, at least, £350 worth of property was con- 
cerned. 

The Act is a good one, but not generally understood. As I said above, if a code 
of laws were embodied in the Act, and every native magistrate directed to make the 
Act generally known, I think it would be largely used. But I would suggest that 
some provision be made in the Act to enforce a Judgment when given, or compel an 
appeal to the superior court before a certain time. 
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I would make the machinery by which native estates are settled as simple as 
possible. They do not understand death notices, inventories, or Master’s letters. I 
would invest every native magistrate with the powers of Master in his own district. 
I require every death to be reported to this office. I enquire into his condition of 
life, &c. I have divided property at the request of the family, and appointed a 
guardian to the same. But I would make this legal, and require it to he done in 
every case, and the deed of settlement registered in the magistrate’s office. Here the 
Act would come in and save much litigation, as it should be settled at once. 


I do not think a fair judgment can be given as to the fate of Act No. 13, 
1864. It has not been fairly known or made known. I believe it to be good and 
suitable. 

I do not think such a case as the one referred to can with propriety be 
sanctioned by a British Colony, and think a clause should be added to Act No. 18 of 
1864, providing that the widow or widows should have some allowance out of her 
husband’s estate, said allowance to be settled by the administrator—according to age 
—as their women are often put to great straits and are often dependent on the 
caprice or tender mercies of the heir. I believe the representation in the question 
as to women is practically correct. 


I do not think so in these locations. The tending towards Colonial law gets 
stronger every year. They say our law (that is English law) is not so oppressive 
as theirs. 

Very seldom among the people I know. 


I have already referred to this in my answer to Nou. 23. I would legalise all 
proved native marriages to a cortain date ; after that oniy one. In the first instance | 
would make all the children inheritors. In the second instance only the children of 
the legal wife. I would punish any native who contracted a second marmiage 
(defining what constitutes a native marriage), the first wife being alive, in the same 
way as an Englishman would be punished. 


T donot thinkit would be wise to legislate on “ukulobola,” legislate against it. It will 
still be practised, though not allowed among Christians. I know it is practised in nine 
cases out of ten on the sly. If you legislate in its favour, a whole host of evils will 
become law. Ilook upon it as one of those things which is best left to itself. A uon- 
acknowledgment of it in our courts would be the hest remedy for it, as that would have 
a direct effect upon the women, who, I think, are the best to put this matter right. 


Inheritance isa more seriousmatter. The people of these locationsare fast acquinng 
property ; they are landed proprietors. As I have stated above, Act. No. 18 ex- 
tended or added to is sufficient to meet all the requirements for a generation or two, 
and any legislation on this point which is simple but effective will be a great bow. 
I am generally getting the old people to make wills, and have been made the guardian 
of the same. This is a matter in which the Government has taken the initative, and 
it should complete the work. Having made these people what they are, I think v- 
are bound to see that the laws of inheritance are clearly defined, or we shall have th 
next generation upon us as a discontented troublesome lot. 


Polygamy is an obstacle to civilization. It absorbs females who would other- 
wise be the wives of poorer men, and perhaps who are liked better. It links you 
girls to old men against their wish, and a polygamous kraal is a hot bed ofall 
heathen customs and abominations. It opposes the missionary and Europea 
clothing. Nothing good can be done with either man and woman. The on) 
arguments I have heard advanced in its favour are :—It makes a man great:!: 
enables him to get a lot of land; he himself has less work to do; he can get a lot ¢ 
saleable articles, and be much coveted for his daughters. 


Very good effect in these locations. It is much lessened. 

Much the same here as amongst Europeans, only that they seem often to be i 
much for their parents. 

I know of no law I could recommend. 


Yos. If a man likes before his death to divide his own property he can do It. 
Though I have had to do with a case where it was opposed by the survivors. 


I am sure of it. Case 1.—A woman marries, has two sons; her husband die: 
she contracts asecond marriage, has another son; her mother adopts the last s1; 
the woman’s father dics and leaves some stock to his wife for her support; she ge 
to live with her daughter and dies there, having first left what property she had t 
her grandson she had adopted. The two sons by the former marriage claim this stock. 
30 head of cattle, 150 sheep, 6 horses, the increase of some years. The mother rei 
the claim ; the case goes before the chiefs; the sons will not give up the stock; it 8st 
ferred to me. I settle it under the said Act, and the woman gets her property or holds 
it in trust for the son to whom it was given. Case 2.—A man has two sons befor 
marriage; he then legally marries her; she dies ; before he dies he divides his )"* 
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perty between the two boys, giving the younger more than the elder, each have their 
mark ; after their father’s death the bovs live with their uncle; then the younger son 
dies, and the elder son claims his brother’s portion ; the uncle holds fast the stock ; it 
is referred to me. Under the Act I decide in favour of the elder son; the uncle 
opposes on the ground that he is not his brother’s son ; this is disproved by aflidavits 
tuken in Kafirland. Still there is no provision im the Act for the officer to enforce his 
judgment. I might add to these cases to show that it works, but think these will 
suftice. 

I should think the fact of making one wife legal should shut out all inheritors 
save her own children ; he should provide for the other folk before that Act. 


Most decidedly, place him on the same footing as any other man in the Colony. 
Already answered under question 29. 


I would not touch it in any shape or form. I may have remarked that among 
the Fingocs here there scems a difference of opinion as to lobola. Originally it was 
looked up to as a token of a bond or agreement made between the two contracting 
parties, so much sv that a Nafir hoe, or even a handkerchief, has been given when the 
man wes too pore to give anything else. By some it is called the middle pole of 
the marriage hut, by others a pledge of friendship on the part of the suitor’s kraal 
to the kraal from which the girl is to come; others that the woman does not look 
upon herself as a wife unless lobola has been given ; but I have had to do with many 
cases where lobola has been given, and the parties acknowledge that it is not 
marriage. Others again argue that if ‘ ukiobola” is done away with their is no 
sufety for their girls; every fellow would be after them, and use them, and the 
parents will get nothing. 


At this point I would suggest that, if possible, some law in accordance with 
native custom should be made. In the early days of Fingoe life I am told that 
the punishment for fornication was death. That later on such care was taken of the 
girls that such a thing was hardly ever known, and if such a ease did occur it was 
punished by a heavy fine. Now these cases are very common, and there is no redress, 
only for rape or force. To put a check to this evil which the people—the old people— 
much deplore, I would suggest that every such case should be punished by native 
law. The kraal of each party should be made responsible, and both parties fined— 
half the fine to go to the Government and half tu the parents of the girl if she is in 
the family way. AlJl decent men wish for this. I am sorry to say that among the 
young people morality does not rule high; the parents say becauso there is no powor 
to punish. 


I append to this paper the copy of a petition forwarded some years ago to tho 
Honourable C. Brownlee un these, or some of these subjects, but which, unfortunately, 
was not taken any noticd of. Sets of rules and regulations have also been sent, but 
have shared the same fate :— 


Lo the Honourable Charles Brownlee, Esq., Secretary for Native Affairs, Cape Toren. 


Ist. 


2nd. 


3rd. 


ith. 


PETITION, 

We, the undersigned native inhabitants of the Kamastone and Ox Kraal locations, 
and members of the two Mission Churches of Kamastone and Hackuey, desire very 
respectfully to make vou acquainted with ow wishes in regard to polygamy and 
many other Katir customs equally injurious to morality. 


We wish to see polvgamy utterly stamped out together with its attendant evils. 


We had a rule of our own by which we did not allow men to have two wives on 
mission stations. But now individual allotments have been given, without the 
assistance we pray for from the Government, we are powerless to prevent it. 


We wish to see all Kafir customs, which retard the progress of the Gospel, and 
do hurt to our young people. entirely abolished. 


Without the strong ann of the Government to lean upon, we are here also power- 
less, and pray for help to put these things down. 

Your petitioners pray you to cause that the rules and regulations long since for- 
warded to the Government may be assented to and put in force by His Excellency 
the Governor’s command, so that our magistrate may have power to punish evil-dvers, 
and carry out our wishes in the good government of the locations. 

The Government has been good enough to give us our lands; we wish tu keep them 
clean; but already some say ‘“‘I am on my own land now, what can you do?” and 
there is no law to help us. Knowing your desire for the welfare and progress of 
the native races in this Culony, we, your humble petitioners, beg your considerate 
attention to these things 


And we will ever pray, 
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LAND TENURE. 
1— + May be answered generally by me; before the survey, the chief or headman, 


12; 
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Lo. 
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assisted by one or two old men used to give out lands. I do not think fixed bounda- 
ries existed. As I had not much to do with land in these days, I do nut know much 
about these things. 


I do not know about disputes between separate tribes, but I do know that in 
these locations disputes about land and their boundaries have almost ceased since the 
survey, and that boundaries and beacons are taken great care of. I have very little 
trouble in this way, 


Thave had a good opportunity of marking the system of individual tenure. I 
know of no sales since the survey. 


A great antipathy exists in the native min to the admission of Europeans inte 
the locations, and offers of purchase have been rejected. Ido not think European 
and native residents work well together in one location. 


Not prepared to answer this question. 


Tam strongly of opinion that it is the best way of settling natives in the colony, 
if we wish to check their roving propensities; reasons for this opinion will be given 
further on. 

T should think so, and the township should be the seat of magistracy. 

I am uot in favour of mixing up natives and Europeans. A low class of Kur- 
peans generally find their way into these places, and chet morals, not being of the 
best, are too often adopted by the native. If the European is rich, his stock 1s too 
uften a temptation to the native or an oppression to him. These locations are entitely 
surrounded by European famners, and I think a system of give and take, as fara 
eriss is concerned, is adopted. I hear very few complaints from the farmers. | 
know some of the farmers impound the Vingoes’ stock when they trespass, but the 
Fingo is often much too careless about the rights of mine and thine. 


Very little exeept in general oversight of his own imnicdiate locality. I would 
alluw him to receive reports of offences or disputes among his people, and even inquir 
into the case. Ifthe matter was a trivial affair he might settle the dispute, but in the 
matter of crime or offence, or'a dispute involving any serious interesls, he should have 
no power to settle the case till he had reported the whole matter and consulted with 
the officer in charge. By allowing them to settle serious matters themselves we set up 
in the colony a number of courts mm opposition to the culonial courts, aud if the party 
judged is not pleased and appeals to an agent, and the case comes before a magix 
trate and the chicf’s decision 1s reversed, he (the chief) is placed in a wrong position 
with his people. 


T would provide for the chiefs as we have donc in these lucations—each clucf 
has a grant of a farm of 1,000 acres, with full run of grazing ground throughout the 
block or sub-location in which he resides. In the colony there should be uo chicts. 
Ai the people wish to retain them let them move out. 


T would place native titles on the same fouting as European titles, were it net 
that it would seriously interfere with the good and orderly. I know many men have 
accepted grants sinply to make money out of them, but if they were allowed to sel 
to any one it would seriously perplex those men who have made up their minds to 
stick to their ground. If lots were sold here to Europeans this class of men would 
be gradually eaten out and compelled to leave. 


T would not restrict the sale of land altogether, but would insert a condition on 
the titles, that if a man wishes to sell his lots, he shall first make his determination 
known to the grautces of the sub-location in which he resides, giving them a certain 
time to purchase at fair valuation. If at the expiration of the time fixed none of the 
said grantees are ready or willing to buy, the owner should be at liberty to go outside 
the locations and find a purchaser. 


The titles should show that mortgage is nut acknowledged at all; mortgage 
would be worse than sale, as it coud be done without knowledge of the other gre=- 
tees, Anyone lending money on a native location titlé should know that he does! 
at his own risk without chance of recovering by law. 

I think with the above clauses added, the vestrictions in the Kamastonc title: 
are sufficient ; that is if it is wished that the people should retain the ground granted 
to them. Hf not, then remove every hindrance to a free sale. 

From 6 to 8 seres for the head of the family, and 6 acres to each of his sons 
able to work, These locations run out about 80 morgen a man, grazing and arable 
land. 


T do not think so, the good and orderly would be glad of thein. 


It might Le tried, but Tam afraid it would not work and might press hard apt 
the poor man who cowd not do se, and wished to keep lis hurd. 
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I would make everything connected with native titles as simple as possible, and 
have all things connected with natives carricd on m separate offices. I would have 
their titles made as legal as pussible. 


I would enable the heir of a deccased native to receive the land, or title to it, 
upon the registration of his name and proof that he is the lawful heir, and the pay- 
ment of some nominal amount. 


I have not observed any reluctance to take individual titlo—rather the other 
way. 

I do not think that the preseut price of titles in these locations is thought too 
much. £2 10s. cannot be too much for any man to pay for so great a right. As 
stated in my superintendent’s paper, the way of acting in the past has hindered the 
issue of titles here, and T advise one strong decisive word from the Government as to 
Nh positive charge. 

What I do think excessive is the yearly quitrent charge—fifteen shillings, and 
stamps sixpence, The quitrent should have remained at the old price of 10s. with 
stamps. ‘This may have had a little influence in hindering the redemption of titles. 
Had the both lots been in one title, a 10s. stamp might have been saved. I could 
advise, as a man has two lots, two titles, and two 10s. stamps, that both titles should 
be reckoned as one, and only one 10s. stamp charged. But this would be another 
change. It would bring the titles down to £2 0s. 3d., and also those who had paid 
£2 103.31. would have to get a refund. The few discontented would still agitate and 
say “ Wait, we will get them for nothing directly. 

TIave ne knowledge. 

Do not believe in leases for natives. It will take a lone time to educate them 
up to “substantial compensation.” Give him his land if he is to have it, and let him 
know that it is his for ever, unless he rebels against the Government which eave it 
tohim. T believe individual tenure to be strongly conducive to loyalty. 


22 — 28, Not competent to pass an oe but think, from what L know of natives, 


that if such a court was established they would find the interests of natives in land 
80 conflicting and contradictory that the members of that court would be apt speedily 
to take refuge in a lunatic asylum. 


As I am of opinion that the settlement of the land tenure, and fixing, as far as 
possible the native to the soil, in order to prevent his roving propensities, is of more 
value than any other action the Government can take in making them an industrious 
and useful people, I will conclude this paper by some general remarks on the same. 


The people of these locations were always under the impression that the land 
on which they had been located was to become theirs in some way. For a long time 
the ideas as to how it was to become theirs were many and vague. Perhaps the pre- 
vailing one among the heathen was that it was to be granted as a whole—one general 
title, and then they were to do with it as they thought best. I think about the year 
1872 I was the first to try and get these ideas into shape, and to make one idea out 
of many. I found the common people did not hold with the headmen as to a whole 
erant, as they would have been at the mercy of powerful families, who would have 
absorbed the whole. Take, for instance, notwithstanding the provisions of the 
survey, in one location, out of a lot of 135 grantees, of one family, 51 have grants. 
Had that part of the location been granted as a whole, that family would have pushed 
all others out. 


I held a series of meetings with the people to discuss this subject, and in 
those meetings I was ably seconded by the Rev. C. Pamla, a native preacher, who 
saw things in their trua light and set before his countrymen as a man only could do 
who knew the value of individual right. As the Gevernment of that day had nega- 
tived these propositions and stated how the land might become the property of the 
people, I called a large assembly and laid the case before them. The meeting was a 
large une and a stormy one at times; feeling ran high between the people and the 
old men. After a long discussion I called for a division. All who were in favour of 
individual lots were to follow me. I went to some distance and sat down. At first I 
thought I should be alone, but gradually one after the other came, and the upholders 
of a whole grant were left in a miserable minority, being mostly men who had large 
lands and feared they should lose them. Strange to say, the man who most vehe- 
mently opposed the individual grant was almost the first man in Kamastone to take 
up his titles when they came. 

After this the Commission was appointed; the Commission met the people, 
and though the opinion was varied, as it ever will be on the subject of land, suffi- 
cient was seen to convince the Commission that the bulk of the people wanted indi- 
vidual tenure. 

As the locations had been parcelled out by chiefs under headmen, the first work 
was to define the boundaries of each sub-location, and now the fight began, each one 


r2 


110 


NATIVE LAWS AND CUSTOMS COMMISSION, 


ReeLiks To 
QurEstions. 


striving to overreach the other. In the Kamastone location this part of the business 
was done quickly. It had been decided that a large portion of Oxkraal should be 
divided into three farms, to be allotted to Zulu, who was acknowledged the head 
chief, and his two brothers, but whea the people under him came to understand this, 
they utterly objected. Meeting after meeting was held. Zulu demanded his right, as 
a chief, to the whole, as given to his father. The people said ‘‘ The land was given 
to us, not to you. If left in your hands we shall not get our rights. You may le 
chief still, but we want our lands our own, and we will have them.” The whole 
matter was referred to the Government, who decided that the wish of the people was 
to be complied with, and I divided that piece of country into eight sub-locations, to 
suit the wants-of the people who already occupied it, and appointed seven headmen 
to take charge. From that day Zulu’s two brothers are only looked upon as common 
men, they have not the charge of a sub-location, and such was the breakdown of 
chieftainship in these locations, that had I not appointed Zulu headman over one 
sub-location, he would have been confined to his farm of 1,000 acres. The people 
chose individual tenure in preference to any subinission to chief’s mghts. I do no 
think the people have ever forgiven Zulu for trying to get possession of all the land. 
Since then individual tenure allotments have been zealously guarded and improved 
upon and every man, I think, feels that he has a home, a p ce he can never lose: 
that he is independent of chief or headmen. Had the people been in favour of the 
old tribal system, land as the gift of the chief, the struggle I have mentioned against 
their powerful chief would never have taken place. But they showed themselves to 
he men who could value individual property. 


IT did think, and still do so, that six acres of ground is too little for a family, 
hut as was arranged here the father and his sons each got one allotment ; by that pro- 
vision every one has sufficient 


If we wish to make natives contented give them the ground they are to have, 
each man his own, and let them know that nothing but rebellion can ever take if from 
him. 


__ Tappend a copy of the petition sent hy Zulu’s headmen and people, in reply to 
which, from the Crown Lands office, I was instructed to divide the country into seven 
farms, under date 6th March, 1879 :— 


Addressed to the Hon. C. Brown es, See. N. A. 


to 


) 


aden 


qr 


We, the undersigned headmen and inhabitants of Zulu’s location, having heard 
from the Superintendent of locations that Zulu, our captain, has decided to have the 
country we occupy cut only into two farms, after his own farm is taken out, we beg 
respectfully to appeal to the Government against such a decision, as it has been made 
without consulting our wishes. 


We pray that the country now to be given to us by the Government may be 
divided into at least eight farms or blocks, out of which farms we individually ge 
our allotment. 


As our own captain has been taken care of by our father, we pray that sane 
father will allow us to have the other ground according to our wishes, and give the 
necessary order to carry out the same. 


(Signed*. Joun Quan, Tepa, James Mra, 
PAMBANI, SCPUKA, J ANTILE, 
AFRICA, Mroxzt, and 76 others, 


LOCAL SELF GOVERNMENT. 


From all T can gather, the chief is supreme. He has his councillors, but ther 
too often side with the chief, right or wrong. 
I found in these locations, petty chiefs, or * isihondas,” placed over rivers or 


patches of country, but it was simply as overlookers and informers to the chiefs. | 
cannot find out that they had powers of their own. 


Such a system, if one existed, is not suited to the Colony. 


I do not know what they had in their native state. We recognise some kind of 
municipal rule, viz., with regard to washing places; to places where kraals should be 
built; not building on the commonage; brickmaking; quarrying; right of water. 
At present the grazing question has not been touched. 


I always consult the people and take the views of the majority. 


I do not know of any, except in doing any publie work, such as water-furrows. 
dams, roads, &c. If a man is not present at these works when called, he has to pav 
from fiye to ten shillings, and if he dves not pay, he gets no water till he does, 
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At present I do not think it is. Few men understand the matter, and my ex- 
perience as a polling officer is, that they are generally led. Not till the black can 
read and write, and thus be led to think for themselves, will they act independently 
in this matter. It is a matter which should be very slowly pressed upon them, and I 
would wait for each man to ask to be registered, or make some other qualification 
thau mere property. 


As I wrote in paper No. 1, I wish the people of each block to look after their 
internal affairs as much as possible, therefore, there is a head to each village and 
a headman over all. But I tind the people of these locations have been under 

swopean rue so long, that there is a resistance to uative ride and an unwillingness 
to obey, ease perhaps, from the fact that each man now feels himself an indepen- 
dent man. Take an instance: [ want a min to attend the office. T tell his headman 
to call him. The headman will seldom do so by word of mouth: he must have a 
letter from me, as without it it oftens happens that the man will not attend. But T find 
with the exception of a few cases, the people ready and willing to do anything I 
reasonably expect them to do. 


I cannot. 


Headwork is not a paramount feature in the Fingo character; there are a few 
intelligent men among them but not many competent to plan. The Fingoes are good 
workers but it must be under direction. 


The franchise question has been, and is a matter of very serious import, and should 
he very carefully handled. I certainly would not give the franchise to a native who was 
not a landed proprietor; holding his titles, he would have an interest in the country, 
and more likely to enquire into these things. 


: The magistrate must be supreme in authority no matter what helps he may 
ave. 

I do not know what the Ceylon system of village management is: but I think 
the Village Management Act of 1881 might be applied to these sub-locations. I 
have already brought this before the people of one sub-location, and we were to have 
had a meeting to bring this matter before the Grovernment. I believe it would be 
the correct principle to apply, but a press of other matters has prevented me from 
moving further. I would not apply it all at once, but to each sub-location as they 
are asked for it. Get a good set of rules passed for the one. The same rules would 
soon be adopted by the others when they saw how they worked. As it is we have 
our committees and local rules, but they want the sanction of law. 


I have alroady stated how I use natives. If a native man possessed certain 
qualifications, was a man of property, thoroughly understood English, and could read 
and write, and not been punished for a known crime, I would admit him to the jury 
lists in all courts. 


No. 
School boards should be appointed wherever possihle to look after the intercstr 
of the Government as well as their own. I would place ten or twelve schools undes 


one board, and make one of the board a local inspector. The boards should be com- 
posed half of Europeans, half natives, 


I do not think so. 


Tn these locations streets are laid out in all the villages, and the rule is that all 
new houses must be built on the erven; there was much opposition at first, but they 
are gradually falling into the plan. The round straw hut should be interdicted, but 
I would not oppose the building of good stone houses or burnt brick. 


1 do not think it would be any encouragement as at present the veriest hut 
pays 10s., and a house of the value of £100 only pays the same, not that I think the 
tax a fair one in that respect. 


T should say such a scheme might be made of benefit if the machinery wero 
simple for working it, but would require much time and patience to get the people 
to adopt. 


21—22. I would, in connection with an agricultural society. I believe in agricultural 


shows for natives, and in this district there should he asociety to embrace all the 
principal locations on it. I had two very successful shows in these locations, 
n ae of the last I append, but as the two first were so good and had seasons set 
in, I would not have one again till better times. I had about 80 members who paid 
ds. yearly. The European friends subscribed liberally, but the Government did not 
act the same. I would recommend a liberal grant to start the thing going again, 
make the membership fee easy, and connect as the list suggests, prices for other things 
in the way of improvement to houses, lands, &c., and the Government ought to take 
the initiative in this matter, and show that it takes an interest in ture advancement 
of its coloured subjects, 


La 


Le 


NATIVE LAWS AND CUSTOMS COMMISSION, 


Rirrins re 
QUESTIONS, 
23. I would prohibit the sale of intoxicating liquors entirely and everywhere, Wat 


10. 


more especially in the vicinity of native locations, On the borders of the Ox Kraal 
Location there are three canteens cach within three miles of each other. In this 
matter I would have class legislation, that it should be an offence to sell a native 
liquor, without a written order from some respectable European. 


By the Rev. E. I. Barrett, Wesleyan Minister, Kamastone. 


LAWS. 


Tembus and Fingoes. 

A residence among them since 1863, and a residence for several years in the 
family of the late J. C. Warner, Esquire, Britixh Resident in the ‘Franskie. 

I think that theoretically the chief is the fountain of law—in any ca-es of 
difficulty precedents are sought for and carefully followed. 

They are not committed to writing, but are treasured up in the memories of the 
people. 

They draw a distinction between offences against the chief, and that which 
belongs to him, namely, the persons and honour of his subjects; and offences against 
property, of which women form a part; the former aro their criminal or blood cases, 
the latter are regarded as civil, theft among the number, because it is an offence 
against the property of an equal. Thus, a man having been fined for a theft is not 
liable to any further punishment; the fine goes as compénsxtion to the man from 
whom the property was stolen, the chief’s messengers (2mistla) having to be paid by 
him for their trouble in collecting it. 

Tn an offence against the person of the subject the fine goes to the chief. 

Every offence, whether against person or property Gneluding murder’, is 
punished by fine, except in the case of witcheraft, which seems to be regarded as 
something out of the range of ordinary law, and is panished by torture and death. 
without any trial at all. The severity of the fines intlicted is apt to ‘vary--being a 
good deal influenced by the supposed power of the accused to pay, and also by aggn- 
vating or mitigating circumstances connected with the commission of the crime. 

The principle of collective responsibility and the view of crimes and offences 
which I have above given, being at the root of native laws, 1 do not see how they 
can well be admitted into the colony proper, without introducing endless confusion. 
but, as I suppose, it is the desire of Government gradually to prepare the natives for 
a place in a civilised community, I judge it would be best to have no distinction in 
law between Englishman and Native in the Colony, but to have large native reserves 
and dependencies outside the Colony where native laws may be made use of, en- 
lightened Christian magistrates or advisers taking advantage of the large powers 
that native laws give to the chiefs, for the purpose of leading the people into 
civilised habits. 

I do not know of any penalty for drunkenness, but I am told by the old Fingees 
that in their own country, none but old men were allowed to take beer. Vagrancy 
puarded against by the system of collective responsibility, the arrival of a stranger 
having to be reported to the head of the kraal, and the whole community being held 
responsible for the acts of each of its members, acareful watch is kept by each on the 
movements of the rest. Trespass of cattle upon the cultivated lands in the night 
makes the owner liable for damages—in the day-time each cultivator is expected to 
take care of his lands, and no damages are recoverable for trespass. 

The carrying of weapons is allowed. 

I think their own way of punishing by fine is the most effective, but I would 
not say it is the best. 

The tribunal consists of the chief with such of his counsellors as may be present 
with him when the case is brought forward, or as the chief may call to his assistanee. 
but in offences against property (civil cases) as theft, adultery, or seduction, the 
man agprieved may first make his demand for payment of damages to the man who 
has injured him: failing to get stisfaction he may call upon the head of the kraal. 
or may go direct to the chicf. The decision of a minor chief or headman may be 
appealed against to the paramount chief of the tribe; the chief or headman having 
eiven his decision appoints a messenger or messengers (7msila) to carry it out, and 
they on delivering the cattle paid over to the complainant demand from him 4 
sufficient payment for their trouble, which he is bound to pay. 

I. The complainant going in person to make his complaint to the chief, is tull. 
if it be what they regard as a civil case involving property rights merely, to «2! 
the man whom he accuses to appear with him before the chief; but in a criminal cas. 
i.e., a case of offence against the person of one of the chief’s men, as assault or muntcr. 
messengers are at once sent from the chief’s kraal—who, if the aceused acknowledge 
his guilt, proceed at once to collect the fine, but should he deny it, stummon hin fe 
appear with lus witnesses before the chief. 


APPENDIX (,—REPLIES BY REV. E. 1. BARRETT. {13 


tBPLibe To 
QUESTIONS, 


11. 


II. The complainant is called upon to state his ease, which he does himsclf, and 
that as many times as the various counsellors present may choose to call upon him, 
and is frequently subjected at once to a keen cross-examination, especially should 
there be any appearance of Jus having in any way contradicted himself. The accused, 
having heard all that the complainant has said against him, is then called upon to 
answer, Which he does himself. The points in which his account agrees with that of 
his accuser are carefully noted and kept in mind; and he is generally questioned 
upon the points in which his account contradicts or disagrees with that of his 
accuser, Complainant is then, frequently, called upon to dear up any point that may 
present a difficulty, and in ininy cases the calling of witnesses is dispensed with, onc 
or other having beea driven by the force of reasoning to acknowledge that he is 
wrong. 

IT1. Should it be necessary to call a witness, he is heard in the presence of both 
parties, he not having been previously allowed to be within hearing. After giving 
his testimony he is generally allowed to remain in court. Any counsellor present is 
at liberty to cross-examine a witness. 

IV. This has been already described. 

Y. The endeavour of the court is to oblige the accused to acknowledge himself 
guilty, if guilty; or the complainant to confess that he has no cause, so that there 
inay be no room for murmuring afterwards. And this is very commonly done. 
Should it be impossible to argue the matter to this point, the chief being convinced 
that he has elicited all the information that can be gained from either party, requests 
all interested in the case to withdraw; he then asks the opinion of his counsellors 
and decides what course to pursue. 

VI. The partics are then called into court and the chief gives lis decision. The 
man in whose favour the case is decided expresses his thanks, but the man condenmed 
is not allowed any further answer. 

Hearsay evidence. Any man under examination is allowed to say whatever he 
thinks fit, but no value is placed upon hearsay, and he may be reminded if too prolix, 
that he is speaking away from the point. Informers and accomplices may be heard, 
but the main point aimed at is to bring the culprit to criminate himself. The evi- 
dence of children, wives, and women is taken if required. 

Torture is only used, so far as I know, in cases where a person is aceused of 
witchcraft, and then only on the accused and for the purpose of bringing him tu 
acknowledge his guult. 

I believe fire, the tree ants, and impalement are resorted to. 

T am not aware that the giving of false testimony is treated as a crime. 

T'ines for offences against men’s persons are paid to the chief, and by him cither 
retained or distributed es largesses among his followers.’ Fines paid in compensation 
for injury done to property, as theft, seduction, trespass, &c., are paid to the owner 
of the property injured. 

It is solely im the power of the clief to pardon or remit a penalty. 


MARRIAGE AND INITERITANCE, 


Yes. 

‘The spread of Christianity. 

They are not allowed to be members of the Wesleyan Church as we consider 
the practice to bo unchristian. Women, who are the wives of polygamists, are re- 
ceived on trial for membership, in the hope that they will see the necessity of dissolving 
the unsuitable connection. Should they fail to do so within a reasonable time spent 
under instructions we drop them again, except in the case of the eldest wife, who is 
allowed to be baptized and received into full church communion. 

A polygamist seeking admission to the church is taken under instruction, and 
the necessity is pointed out of his putting away all of his wives but one, to whom he 
must be married after the Christian form before he can be baptized. A church 
member taking a second wite during the life of the first would be at once expelled. 

I think they are few. Where poverty is the cause they can hardly be said to 
be monogamists from choice. | 

J take the former view. 

Hlow the cattle paid can be regarded as a settlement for the woman and her 
children I canvot understand, except in the sense in which it is said that a thing is 
settled for when paid for. The cattle are not left in the possession of the newly 
muurricd pair, but are paid to the father of the woman. Should her husband dic she 
may remain as a dependent in her husband’s family, or she may return to her own 
fricnds, when, if she should marry again, the first husband’s friends will be able to 
procure the return of the cattle paid for her, unless she have borne hin children, Tn 
case of a disagreement arising between husband and wife, it is common for the wife 
tu run uway and return te her parents, who take care that the husband shall pay 
another beast before she returns to him, Should a couple so far disagree as to 
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Where it is possible to make use of the influence of an hereditary chief on the 
sitle of order and good government, a very <i point is gained; if a chief or head- 
man is troublesome, the magistrate has simply to exercise patience, to take as little 
notice of him as possible, and make wee of better men. 

I think the attempt to abolish chieftainship has been a very serious mistake, 
and has had much to do with the troubles in which we have been so long involved. 
It is a great mistake to suppose that if a chief or other man is particularly trouble- 
some the fault all lies with himself; he is mainly influenced by others, and represents 
feclings and opinions which exist and must be dealt with, and, so far as I can see, it 
is far better to have to deal with such difficulties in the person of one man, who is 
probably superior in intelligence to the majority of his tribe, and who has something 
to lose by misconduct, and much to hope fer should he succeed in maintaining good 
relations with us, than it would be to have to deal with the same difficulties in every 
individual of a disorganised community. 


Ji—19 Only to be sold to another native. 


23, 


Le) 
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There is an appearance of reluctanee on the part of the Kamastone natives at 
the present time to accept individual titles. Not, as they say, that they object to 
them as such; they all desire them. but they are suspicious about the charges on them. 
JT think, however, that now these have been fully explained they will take up their 
titles as svon as they possibly can. 


LOCAL SELF-GOVERNMENT. 

All public business is transacted at the chiefs kraal, and any man belunging 
to the tribe is at liberty to be present and to speak. 

When there is anything of unusual interest impending it is usnal to call together 
the whole tribe 30 that the matter may he thoroughly discussed. 

The arguments are carried on in the fomn of question and answer, the same man 
putting question atter question, until he las brought out answers illustrating the 
point he aimed at, he then draws back and another begins to question from his own 
point of view; the man who has introduced the business of the mecting having to up- 
hold his own opinions and answer all questioners. No matter how obscure an indi- 
vidual may be, if he is suspicious of the course proposed to be pursued, he is at 
liberty to press his questioning until he is satisfied, but should he through stupidity 
seriously retard the business of the meeting, there are not wanting men whose sar- 
casms will soon make him feel that he had better be silent; frequently an adjourn- 
ment is called for, it being thought that some absent member of the tribe ought to 
have an opportunity of speaking. When all have had a fair opportunity in argument 
the chief holds a consultation with his more immediate followers, and then gives his 
decision, which has the force of law. 

Every kraal or village has its headiman who stands related to the pcople of the 
kraal much as the chief does to the tribe, except with respect to criminal, 7.e , blood 
cases ; these belong to the chef alone. 

Tn all civil cases, /.¢.. those which arise between man and man, about property, 
women, theft, trespass, &e., the man agericved may bring his caxe for settlement 
hefore the headinan of the kraal, who will decide and carry out his decisions should 
no appeal be made; but cither complainant or defendant has a right of appeal to the 
chief of the tribe. 

See previous answer. I think them very suitable for native dependencies out- 
side the Colony. 

These matters are settled by the headmen. 

Any man belonging to the community has a right to be present and to speak. 

Tn purely Kafir society there is no regular taxation, but when necessities arise 
the chief calls for a largess from his subjects. 

Those whom I know appreciate it highly; they are apt to consult together and 
vote together ina body, but not without careful consideration of the matters which 
they suppose will be influenced hy their vote. 

Wherever T have been living. in Glen Grey, Emigrant Tembuland, in Fingoland. 
and here, at Kamastone, and also wherever I have had opportunities of observing 
them, they have taken a lively interest in such matters. I think that within the 
Colony they should be allowed to elect the members of a kind of municipal esuncil 
for their village or location, and in reserves beyond the Colony, the headmen should 
he encouraged to consult with the more intelligent members of their clans on such 
matters. 

Outside the Colouy, such of the hereditary chiefs as would co-operate, siould be 
associated with, and some well chosen headmen appointed by Government, who should 
form, under the presidency of their magistrate, a council of this kind for the whole 
district over which the one magistrate presides. 

In road-making their advice as to locality and the character of ground is some- 
times very valuable, For instance, 1 was, some years ago. repairing the Butterworth 
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Drift, in the approach to which there was a most obstinate and troublesome hole. 
One of the labourers I had employed, seeing my ill success advised me to take a par- 
ticular sort of earth from a little further up and fill the hole with it, which being 
done, the place gave no more-trouble so long as I remained in the neighbourhood. 
Again, on an adjoining hill, there was a rock jutting out into the road we were 
making, so large that we were unable to move it with our crowbars and we had no 
material for blasting. I was gratified one day on coming to look at the work tv find 
that my men had made a slow fire on this rock, then poured water on it thus bursting 
it abroad and easily removing tho difficulty. Of course, they lack engineering know- 
ledge, as I do myself, but thir habits of keen and close observation of natural objects 
should make them very valuable advisers to a man capable of turning their know- 
ledge to good account. In founding schools I have received very great help from 
natives The chicf Veldtman in Fingoland has been wonderfully helpful to me, as 
have many others, in work of this kind. They contribute freely towards the expense 
uf erecting buildings, so much so, that in Fingoland T never opened a school or chapel 
with a debt remaining upon it after the day of opening ; they show great intelligence 
in pointing out suitable places for the opening of new schools, sugpest how it will be 
best to deal with any man whose influence will be likely to be unfriendly to the pro- 
ject, and frequently form a very correct judgment of the suitability or otherwise of a 
teacher for a particular place. Of course, I could give the discouraging side of the 
picture, but I am here merely concerned to show that natives are capable of render- 
ing us valuable help, and are constantly doing so. 

I cannot see how native communities, such as those in the Transkei, could be re-. 
presented in Parliament, without coming directly under the control of Parliament ? 
Would it not be better for them to be under the authority of the High Commissioner ? 
And if he should wish to consult with Parhament on any matter concerning them, he 
might summon to Cape Town a representative body, consisting of two or three of the 
most intelligent or influential headmen from each of the native districts concerned, 
together with their magistrates, and only make such new regulations for the several 
districts as should be approved by Parliament, and consented to by this meeting of 
representative men. 

I have seen too much trouble and bloodshed caused by the importation of Indian 
ideas to South Africa. I had rather see good use made of the institutions natural 
to the country, than any attempt to copy foreign ones. 

Yes, very much so. 

See answer to question No. 9. 

I think the missionaries should manage the schools, they have founded them, 
and are the only people who have succeeded sv far in native education. They avail 
themselves of native help and the help of magistrates and others where it is to be had, 
but the responsibility rests on the missionary’s shoulders, and were it removed, IT 
think most of the schools would fall to the ground. 

I think the frightful state of affairs in our town locations Is enough to give 
natives a horror of anything like a town or village system. If these could be cleansed 
and made decent, the people from beyond the colonial boundary, who are constantly 
visiting the Colony, might wish to imitate what was good in them, and the smallest 
advance made of their own free will and choice is worth a hundred times as much 
forced work. | 

It seems to depend almost entirely on the magistrate of a district whether the 
people show much interest in these matters; of course they ought to be encouraged 
to do so. 

Yes, entircly. Where men have been allowed to keep liquor for sale to Euro- 
peans, they have not failed to sell to natives also, and the residents in Tambookie 
location in the Queen’s Town district now, or those who have lived among the Gaikas 
in Kaffraria in former times, could tell something of the effects of brandy on a native 
community. 


By R. Fielding, Esq., Special Magistrate, Middle Drift, King William’s Town. 


to 


LAWS. 

I have very little knowledge of Kafir law, but have always acted as an arbi- 
trator; persons not being satisfied with my decision have the option of appealing tv 
the head office, King William's Town. To prove, however, how satisfactory my actions 
have becn, no decisions of mine have been altered upon appeal. And so few have 
been appealed from, that I cannot now refer to the last one as far as particulars are 
concerned, but the period must be about fourteen years ago. 

T am not sufficiently acquainted with the language and of native laws and cus- 
toms to give a satisfactory opinion, and, therefore, would not attempt it. 

Neither chiefs or headmen have any power to deal with or give any decision 
in gases. All cases have come before me as arbitrator. They have no written laws. 


Q? 
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Natives would compound offences, if they were allawed, but I do not allow any 
cases to be settled except by myself. 


CriIMExak. 


The natives in this distriet are singularly free from committing any offences. 
Thofts are rare, and such cases are tried by the circuit judge. Petty thefts are dealt 
with by me and generally punished by hard labour. 

My opinion is, that all natives being within reach of the laws of the Colony 
should be dealt with in accordance with those luws, and tho sooner they came to 
understand these laws the better; any other laws, such as those proposed, might do 
beyond the Kei, where they would be out of the reach of the circuit judge, and 
would ouly tend to retard civilization, and if a naw code is framed the natives will 
take somo time to acquire it, so that they might just as well acquire the Colonial 
laws and enjoy the bonetits of them. 

All these are punished by money fines or hard labour. 

Thefts are the most serious crimes, and are Drought before the Cirenit Court. 

None in this district. 

All proceedings in cases are in accordance with Colonial laws. 

All natives, as a rule, ave very untruthful, Iam. very careful in taking evidence. 

None in this district. 

Natives would have no compunction in giving false evidence, but for the fear 
of punishment. 

All fines are forwarded to the Civil Commissioner of the division, and I never 
renumerate. 

T do not deal with Kafir law entirely. 

Same as foregoing. 

None. 

No. 

I cannot recommend any changes. 

T can only adhere to my opinion of the adoption of Colonial laws within the 
reach of a Circuit Court. 

I fear to give a decided opinion on this question, but T think it is desirable, as it 
would sooner bring all the natives under our rule, as no doubt is the ultimate inten- 
tion. 

T should not adopt this here, bevond the Kei it might do for a time. 

As my opinion is for Colonial laws, I cannot answer this, 

Tt is on the wane. 

Tines are never imposed. 

T should never allow the chicf to have any say in cases. 

I should certainly put down these practices, especially in districts where Euro- 
peans are residing; these heathenish practices lead to much evil, and make the 
endeavours to civilise, and chyristinanise the people much more difficult. These 
practices lead to the most immoral ideas in young people entering into manhood and 
womanhood. 

My opinion is only for Colonial law. 

Do. do. do. 

None. 

Cases of this kind are frequently brought before me as arbitrator. Nativea 
have a peculiar notion of redeeming pledges, and constant disputes take place in 
consequence. 

I cannot answer this more satisfactorily than by stating that I endeayour to 
satisfy all by a fair settlement by arbitration. 

These are dealt with by me as arbitrator. 

All judgments are settled before the persons leave the office, 

None that have been under my notice, 

Na. . 

J assume there is no necessity. 

T cannot satisfactorily answer this question. 

From about 16 to 20 years of age. The remaining portion of this question T 
am not sufficiently up in Wafir law to reply to my satisfaction. 


MARRIAGE AND INHERITANCE. 
My experience is decidedly in favour of the first view. 
The girl is rarely consulted, and she generally goes to the highest bidder, 
T have heard of such, but none have been brought before me officially. 
Since the introduction of the plough the women are much helped ; but they are 
forced to work. 
She is not regarded as the equal of her husband. She is her husband's slave, 
None that I am aware of, 
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12, As to several young wives, [ cunnot say; but old men marry young girls, and 
there is no objection, if he can afford to pay the father or guardian well. ) 
13, I consider that if either commit a breach of the contract they have entered into, 


that would be sufficient reason for claiming a divorce. The beating of women is a 
very good reason; as they treat them shamefully in this way. 


14. This leads to a deal of jealousy. The women are kept in order by the husband 
by beating. 

15. As far as I know, that cattle go absolutely to the father or guardian. 

16. Yes. This trick is tried on frequently. 

17. Certainly not. 

18. T should always assist the woman; asshe rarely has justice done to her by 
Kafir law. 

19. 1 would do without Kafir law altogether. 

20. The system has not heen called by that name, but it certainly is so. 

21. Yes. 

22, T cannot say satisfactorily. 

2, Tn the ahsence of Colonial law I think arbitration would he useful. 

25, As far as I understand the native law in these caser, it is very good and fairly 
carried out. Nothing is however written. 

26. As far as I know, certainly. 

27 —29. I cannot satisfactorily answer this. 

30, I am only for one law, viz: Colonial law. 

31. It is a correct representation, and should certainly not be sanctioned under our 
laws. 

32. The unchristianized natives are attached to their customs, and would not care 
to give them up. 

33. I have not noticed any change, unless when natives become Christians. 

34. Before missionaries they do. Never hefore me. 

35. This only occurs at mission stations. When the polygamist marries he gives up 
all wives but the one he marries according to Colonial law. 

36. Colonial law must be introduced to settle all these questions. 

37 —38. I cannot say. 

39. I fancy we should interfere, as the natives will not soon call for it. 

40. T cannot answer this. 

41. Yes. The want of affection between man and wife. Polygamy leads to many 
evils, All wives in this case are unfaithful to their husbands, which is a great social 
evil, 

42. Done much to put a step to it. 

45. None, that I am aware of. Whena girl is fit for marriage, she is married 
without her having much, if anything, to say in the matter. 

44. T don’t know. 

45. Persons expecting death, sometimes dispose of their property, not in writing, 
and his or her wishes are generally respected. 

46. So little connected with this has ever come before me, that Iam not in a posi- 
tion to say. 

47. T should make it lawful only for the wife married by Colonial law to inherit, 
hut only after a lapse of time; so as not to make it appear too harsh and sudden. 

48. I should certainly punish in such cases. 

49. By equity. 

50, I do not uuderstand much of law. 

jl. By Colonial law as far as possible. 

oz. T would not recommend “ ukulobola ” in any case. 


eid 


LAND TENURE. 


lL: This is a question settled by the magistrate through the Government paid head - 
men. 

us In this district the boundaries have heen poimted out by a magistrate and 
records kept. 

J. This has not occurred here. 

! Kach married woman must have a garden, which is generally well defined. Any 


infringement would be punished by the magistrate. 


Oo. T can’t satisfactorily answer this. 

G. It acts well. Sales have never taken place. To am only aware of one case of 
transfer. 

re None in this location. 

8, They were allotted a tract of country. Large or small villages were established 
in favourable spots, without any definite regulations. 

o. Yes, it fixes natives to the soil, having their own property, and does away with 


the restless spirit they would have iu times of excitement 


<< 
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frequent; the chief reason being that Christian clergymen will nut perform the 
ceremony when one of the persons is a heathen. 

Cannot say. Have not had time to note the effect. 

Put past marriages under no special disabilities, but put restrictiuns on future 
second marriages. 

Register all first marriages, which recognise as legal. - Second marriages should 
not be regarded as legal. 

Wait a little. 

To discourage it. 

He may dispose of the property before death; after, it must go according 
to the customs of the tribe. 

Not at present. 

No. 


LAND TENURE. 


No defined boundaries exist between tribes. Occupation generally fixes the 
boundary. When « large river divides tribes, such would be regarded as the 
boundary. 

Encroachments. if persisted in, frequently result in war; unless settled amicably 
by the chief. 

Land and boundary disputes were not so common formerly ; it is the necessity of 
laying down defined boundaries that give rice to so many disputes. 

The system is still in its infancy, and the natives do not yet understand it; their 
favour to it arises chiefly from their regarding it as a guarantee that they will not 
lose the land. 

In this division all the natives are, or shortly will be, occupying the land un the 
system of individual tenure. 

The system should prevail, but should nut be forced upon them. 

The owner’s right might be restricted a number of years, say 10 tu 20, to enable 
the natives to acquire a just estimate uf the system. 

If mortgage is permitted it would virtually do away with the restriction, or else 
the mortgage would lie until the period of restriction had lapsed. 

Ten acres each is granted in the division, and appears to be sufficient. 

No; and if discontent arose to any extent the Goveruiient coud deal with. or 
remove, the restriction. 

Certainly, the restriction should be removed at the request of the person in whose 
fuvour it was made. 

No special office need be created. 

I have seen nv instances of the kind. 

Two locations (Umqwali and Wartburg Mission Stations) are in process of being 
dealt with under this Act, and so far it is satisfactory, and the natives anxious for it. 

I think the quitreut tenure much preferable to leuseholds. 

Not necessary that I am aware of. 


LOCAT SELF-GOVERNMENT. 


Nu definite svstem. The chief and his councillors form the Government. An 
expression of opinion of the tribe at a public meeting assembled, would. no doubt. 
anieae the chiefs. 

Headmen in villages are recoguised, but they have no authority to act inde- 
pendently of the chiefs. 

No defined powers. 

There is no such system amongst the natives. 

None. 

The right of voting is not exercised independently, but generally under thie 
intlucnce of others. 

Tf possible the people should be allowed a voice in the management of the 
affairs of their own government. Tam not quite prepared to sav how, and in what 
way. 
Probably a more simple system of municipal and divisional rule than that exist- 
ing in the Colony might be found more suitable than that embodied in the Colonial 
Statute Law. 

Most strictly prohibited. Tt is the manifest duty of the Government in the 
present condition of the natives. 


APPENDIX (.—-REPLIES BY J. LIEFELDT, Esq. 123 


Reviirns To : 
QUESTIUNS, 
Report on Pass Law in complraaee with Crreular of 28th June, 1881. 
Resident Magistrate’s Office, Stutterheim, 
13th July, 1881. 
Sir, 


Thave the honour to report that, in this district, the provisions of Act 22 of 1867 
are strictly carried out, as far as the police supervision at my disposal will admit. 
Certificates of citizenship, as by law required, have exempted the holder from inter- 
ference. A constant stream of native travellers from the Transkei to Keiskama 
Hoek and Victoria East and back, passes through this place, and the number of passes 
endorsed daily at this office is very great. I may state, that for twenty years I served 
in the F.A.M. Police Force, during which time I had ample opportunity of observing 
the effect of the Pass Law, and subsequently, also whilst Chief Magistrate in Tembu- 
land, and after very careful consideration, I do not think that in the present condition 
of native society any relaxation of the Pass Law will be good for the natives; and I 
am decidedly of opinion, that it will cause a vast increased expenditure on police to 
keep stock thefts down were the Pass Law abolished. Besides the check on stock 
stealing, which the Pass Law provides, it also imposes a wholesome restraint on the 
roaming habits of the natives which they are too apt to indulge in. 

While advocating that the Pass Law should be retained, [ would, at the same time, 
endeavour to make its restriction bear as lightly as possible on the native community, 
and would recommend that every facility for the granting and endorsement of passes 
be provided. Native Iuspectors, as being responsible officers, and most intimately 
acquainted with the natives under them, are most proper officers for the duty of 
granting passes. 

Fingoes, as well as all other natives, should be subject to the Pass Law, and no 
further certificates of citizenship should be issued, merely on the ground of a seven 
years’ residence in the Colony, which would entitle nearly all the natives in Kaffraria 
tu certificates, but the property qualification provided in section 7 of the Pass Act, or 
a something lighter one, say £20, entitling the possessor to a certificate should be 
retained. It is necessary that the law should be somewhat clearer than at present, as 
whether a certificate of citizenship protects the property of the holder found in his 
vossession (say a horse upon which he is riding) from seizure. Certificates should not, 
in my opinion, cover the removal of stock which should be authorized by a special pass 
independent of the certificate. The fourm of pass provided by the Act is not suited to 
the present time, but the one supplied to Resident Magistrates (form annexed) is more 
simple and suitable. 


I have the honour to be, 
Sir, 


Your obedient Servaut, 


(Signed) W. WRIGHT, RM. | 


The Under Secretary for Native Affairs, Cape Toren. 


By J. Liefeldt, Esq., of Cathcart, late Special Magistrate with Sandili and 


1. 


Anta (Gaika tribe). 


LAWS. 


With the Gaikas chiefly (Sandili’s and Anta’s).—Was born among them; have 
resided among thei nearly all my life. Was clerk in charge, and Special Magistrate 
over them during some eleven or twelve years. 

Are handed down from generation to generation,—are looked upon more as 
unalterable customs, than laws; ‘‘isiko”’ being the word used expressive more of 
custom than our signification of the term law. Our fathers and progenitors 
did thus, and ruled thus, and handed down their manners and customs to us. They 
found such to be the most suitable, and we are bound to follow custom immemorial, 
chief and people alike, such is their creed. These ancicnt customs are virtually 
unalterable, but necessarily by reason of increasing intercourse with us, some such 
customs imperceptibly become modificd, or slightly altered by mutual consent, and 
nre viewed in this light, viz: Such and such a custom has fallen into disuse, or, 
such and such a custom has now become prevalent. In fact, the strict term law 
is unknown, though the word ‘ wuteto” appreaches it, but refers more to a com- 
mand, order, «ce. 
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Thus the people have indirectly some part in framing customs, or what we 
would term, new laws by mutual consent. 

Every male necessarily as he comes to years of descretion, through attending at 
trials by chiefs or headmen, and information and traditions imparted by ancients of 
the tribe, becomes acquainted with the “ Amasiko Amadala,” or “customs of old.” 

None committed to writing. In cases of occasional doubt, reference can always 
be made to grey-headed repositories of parallel cases in times of yore. 

No, Any offence or crime can be condoned with the exception of the taking of 
hhiunnan life. very subject is the property of the chief, and the destroyer of such 
property is liable to the chief, who inflicts a severe fine, which is retaimed by bum, and 
is not necessarily awarded to the family of the deceased. The infliction of a fine is the 
only punishment in force, very occasionally it is banishment from the location, but this 
is seldom, the chief always preferring an increase to a reduction of his tribe. 

There is no fixed limit to extent of fine imposed, the amount chiefly depends on 
possessions of the culprit. If he has much, much is expected, if he has little, he must 
give all he has. 

The term fine is hardly applicable in our sense. Defendant is charged with 
theft, assault, damage, &c., not necessarily before the chief or headmen. Plaintiff 
proves his case to the satisfaction of the audience, most probably at defendant's 
kraal, sends a messenger to demand restitution. Defendant admits the charge and 
uffers something in the shape of stock. Messenger reports to plaintiff, who 
probably refuses to accept so small an amount. This procedure continues till plain- 
tiff is satisfied with the amount paid, or succumbs to the entreaties of defendant for 
mercy, defendant accepts the fine, rewards the messenger, and, as a rule, mutual 
good feeling is restored. 

Should the defendant utterly refuse to make compensation, or consider the plaintiff 
too exorbitant in his demand, the case is taken before the chief, who instructs his head- 
men to enquire into the matter. Even then the chief gives no decision as to amount 
of reparation, but merely orders him to pay, or declares that, in his opinion, the 
defendant has paid sufficient. The chief rarely, if ever, acts solely on his own opinion. 
hut argues the case with his councillors; the losing party submitting with a good 
grace. Even in giving the opinion that sufficient has been tendered, he words it as 
beseeching plaintiff to behave a little more Jeniently, and have sume little compassion 
towards the defendant, 

At the same time the chicf’s decision is final, and his messengers are promptly 
sent to the kraal to collect the fine. 

All crimes being punishable by fine, civil remedy is not destroyed ; for instance. 
in a case of theft, the reparation made, include both a punishment to the offender 
and restitution to the losing party. Amount of fine varies according to circum- 
stances. 

Any offence (with the exeception of murder) may be compounded. In fact, the 
culprit, his guilt being proved to a certain extent, submissively mulcts himself in a 
quantity of stock sufficient to represent both a punishment and civil act of compen- 
sation for the damage sustained by the prosecutor. Seduction, adultery, assault, 
theft, arson, wilful damage to property, damage to gardens, defamation of character, 
&e. are all condonable, and reference to chiefs or other tribunals is either necessary, 
nor binding, where matters can be amicably arranged. ; 


CRIMINAL. 


No fixed penalty; all crimes are settled by payment of property im 
stock or otherwise ; no detention of the person, corporal punishment, or otherwise. 

I may here refer the Commission to a pamphict issued some years since by Sir 
John Maclean, ‘‘ Kafir Laws and Customs.” 

Crimes and offences looked upon as such by ourselves, do not materially differ 
from native custom, with a few exceptions, such as seduction, perjury, witchcraft, 
&e., but differ chiefly inthe mode of punishment. In very few instances their customs 
would clash with our laws, and these could be easily modified, and, in course of 
time, ignored, In the matter of accusation of witchcraft, I treated this as defama- 
tion gf character, and open to damages. The tribe took my decisions as a matter 
of course, and in a short time verv little was heard of witchcraft, and so-called 
witch docturs, who were very chary about exposing themselves, and gradually fell 
into disrepute and ignominy, though I, by mo means, affirm that the would-be 
practice of witchcraft was entirely exploded. I carefully collected and treasured all 
nostrums, &c., said to be in use and produced in cases before me, aud by having 
them in my office, residence, about my person, frecly handling them, and_huld- 
ing them up to gencral derision, convinced numbers of their utter worthlessness and 
inutility, as regards their supposed powers of evil. Of course, among them may have 
been violent poisons, &e., dangerous to taste, or too frecly handle. I think such 
Gustoms as dy not clash with our laws, nur with the progress of Christianity 
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and civilisation, might safely be retained, and may, in many instances, serve a good 
end. <A few trivial customs which unnecessarily interfere with the liberty of the 
subject, such as pertain to the chief’s grave, &c., will die a natural death, and need 
not he interfered with. Whatever may be said tothe contrary, the natives, as a 
whole, are only too glad to be released from tyrannous despotic rule, which occasion- 
ally crops up, and prefer being ruled by white chiefs, who are just and impartial in 
their decisions, and administer the law without fear, favour, or prejudice. 

As yet they are ignorant of the full benefits resulting, and would bow with a 
better grace, did, or could they, always be made to understand the whys and where. 
fores, instead of being merely informed that it is 80, hecause it is so. 

By custom, both parties, plaintiff and defendant, invariably retura thanks for a 
decision given, be it email or otherwise, 

7 No. Penalty. 

8. Fines combined with lashes, or with strictly hard labour. Fines are mostly felt 
by those who possess property and are men of any standing. They would, in most 
cases, prefer a short imprisonment to a fine. 

I may here quote a reply given by the chief Sandili, with the coneurrence of his 
tribe, which I duly transmitted to the Government. 

I had been ordered to inform Sandili: and his headmen that stock-lifting must 
be checked (it was particularly rife at the time. Sheep were stolen in droves of 80 
to 100 and more), or the Gaikas would be removed. 

The chief replied :— 

‘Tell Government they have taken away what authority I had. Iam_ helpless. 
Had I my own way, I could stop stealing to a great extent. Thieves are encouraged ; 
they are not deterred by fear of punishment; both the act of stealing and the punish- 
ment for the crime are very easy. Stealing pays too well. The culprit is made to 
suffer very mildly; he seldom is forced to disgoree; he is cautioned not to criminate 
himsel?, and often escapes punishment after having freely and candidly confessed his 
crime out of court. This teaches him prudence and caution. Tor instance, he steals 
20 live sheep, distributes them among his friends and partners in the trade; the sheep 
are stolen, say immediately before shearing. They are stolen at once, and the ear-marks 
obliterated, rendering identification difficult, if not impossible; but say he is caught 
with 2 or 3 in his possession. He is cautioned not to say anything ugainst himself; 
after a protracted trial (generally looked upon as a mere farce), he is possibly acquit- 
ted for want of sufficient evidence, if nut, he gets a few months’ imprisonment, 
perhaps a longer period, even say a year, with so-called hard labour. He is taken 
away, comfortably, if not luxuriantly, fed on bread and meat, probably supplied with 
coffee, sugar, and tobacco, housed, well-bedded, well treated in every way, and very 
humanely worked. At the expiration of his term, he is sleek and fat, gets a suit of 
clothes, and returns home to tind that his sheep have been well looked after, and 
possibly increased an hundred fold. 

“Tsay, could he, by any possible application, have done so well for himself by 
diligent and honest labour in a twelve month? By no means. A farmer would, per- 
haps, have paid him 6 or 8 ewes for herding, and being responsible for 800 or 1,000 
such ewes. 

‘‘ Having succeeded so well, no wonder his sons are tempted to follow in their 
father’s footsteps. Punish them severely I say. Cat them to within an inch of their 
lives; eat them up, down to pots and dishes; burn their kraals out, renumerate the 
loser handsomely, pay informers an detectives well, work him hard and feed him 
sparing'y by these meaus you may stop stealing. I shall give all assistance, but let 
the red nen I employ be paid out of the fines; they could ferret out cases of theft 
with more chance of success than clothed and drilled policemen. 

‘‘ Hand the prisoner’s stock tothemagistrate ; let him reward me and my (unofficial) 
men, and do what you like with the thief. Such do not receive encouragement from 
me. When I had authority I acted thus. It has been taken away from mo; 
Government deposed me, and told me Iwas to do nothing, and draw my monthly 
allowance in licu of my share and income in fines arising from these sources.” 

I fully endorse the late chief’s views. Our routine is so tardy that seldom does the 
farmer stand a chance of compensation ; long before the culprit has received his 
sentence his property has been secreted. 

9 — 10. No formalities in any way. A thiof may occasionally havea reim round his neck. 
The procedure takes more the form of an enquiry, or examination into the charge, 
by the headmen of the kraal; the headmen of the sub-location or the chief men 
present at the kraal of the chief, who is not necessarily present hunself. Accused is 
sent for. Complainant preferes his charge. Accused is requested to reply, probably 
admits, or prevaricates if guilty, seldom denies flatly if guilty; witnesses ure exa- 
mined on oth sides, if found guilty, is informed that ho must pay. He makes 
an offer, which probably is refused as insufficient, and so on, till he gives full satisfac-: 
tion (describing the stock he tenders, if at the time in his possession.) If poor, he 
pleads poverty, and offers what little he has, or borrows from friends. On proceeding 
home, the chief’s messengers are sent to seize the stock. Where such custom still 
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16. 
17, 


18. 


19. 


24. 


26. 


27. 
28, 


prevails, the “umsila” is sent, with a tiger’s tail drawn over a stick, this is thrust into the 
ground at the kraal gate of the culprit, as a badge of authority, and is sacred. The fine 
being paid, it is withdrawn by the messengers. Sandili carried on this custom, but 
Iseized the tail on the first opportunity, aud it is now at homein some museum. Adminis. 
trators are not paid, but by hauging about the court, they get occasional pickings. The 
inessengers are paid by the party who brings the case, which, tf not proved, no reward 
is given. 

Evidence of any kind is allowed, the worth of such evidence bemg left to the 
opinion of the examiners. 

I have not known any one case. 

No. Witness is told flatly, ho lies. 

In case of a bona fide fine, some of the stock is immediately slaughtered to feed 
the men employed to enforce payment of same. The remainder is distributed as the 
chief may see fit. An infurmer may be rewarded by tho loser on regaining his pr- 
perty, or valuation of samo. 

No special law. Anyone may withdraw a charge, or, as he would term it, the 
demand. 

Not prescribed. 

I see no necessity for repealing any law, but punishments may be slightly 
altered, and those charged with native management, should be entrusted with increased 
powers. Much of tho routine, now in vogue may, with advantage, be also done away 
with. | 

In minor cases yos, providing, that tho local or municipal bodies are subservient 
and answerable to the officer in charge. 

Chief Magistrate, resident, and special magistrates, inspectors, and supervisors. 
Among the Fingoes in the Transkei, perhaps yes. Among the broken tribes, I would 
hardly consider it advisable. Tn cases pertaining to native modes, if living peculiar 
to themselves, perhaps. In villages, sub-locations, and the larger communities gene- 
rally, the jury might be selected from headinen and other men of influence, who 
are always permanent members of society. The prisoner, of course, haying the right 
of challenging, but giving his reasons. 

Yes, T think so, especially is cases of theft, and cases of suspicion generally, to 
advise only, or give their mutual opinion. 

I see no necessity, but in cases of murder, &c., where capital punishment, ora 
severely lengthy term of imprisonment, may be considered as fit punishment. 

I certainly think they may, with advantage, but merely giving decisions, still, Ly 
no means, enforcing then. 

I consider it both a good principal and very advantageous ; they desire it them- 
selves, as a rule; it is seldum that the innocent are made to suffer; by keeping a keen 

ratch on each other, fur the purpose of sclf-preservation, much crime in the shape vi 
theft particularly will be prevented. 

Iam not aware that no corroborative cvidence is necessary. The fact of the 
spoor of the missing stock being traced from ono side to the other has always been 
considered satisfactory proof. Kraals situated near a drift are responsible for strange 
stock crossing. | 

On the wane, only in so far as we have discountenanced it. Whenever Kafr 
law has been suspended, results are that stock-thefts are vastly increased, conviction 
being difficult. The kraal, held responsible, is always released from responsibility on 
tracing the spoor further. I know of no case in which a whole location has been held 
responsible to another, unless it were an open case of seizure by force of arms. 

Messengers (sce ‘‘ umsila,”’ ningniphe 9 aud 10) are sent by the chief to collect 
the same. 

I see no such necessity where there is British authority. 

Outside of our own code. I can, at present, only recall the practice of witch- 
craft, or smelling out. I do not well sec how we can forcibly put down either of 
these two practices, while confined to their own kraals. Publicity in as far as would 
come under the head of “public nuisances” could easily be put down. The accom- 
paniments of the ‘intonjane’’ may dio out, but circumcision will stand for ages. 

I see no such necessity, excepting in so far as I have alluded to this before. 

Fines, and heavy fines, where practicable, will facilitate the course and aim of 
justice vastly. | 

Where Iuropeans are resident among the natives on sufferance only. 


Civir. 


None. 

I know of no actual law; simple word of mouth is held binding, and such 
business is generally made public for security of producing witnesses if required. 

Tnterest, only in peculiar cases where the increase of stock sold, borrowed, hired. 
&e., may be jemaaded. 

Damages generally ; payable in stock. All injuries to the person, character, 
or property, «ce. 
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35 — 36. Identical with crimes generally before referred to. 


37, 
38. 
40. 
41. 


10. 


11. 


None fixed. Jn peculiar cases demand is made on nearest of kin. 
I see no necessity. 

The Masters and Servants’ law would be beneficial to both parties. 
Males, after circumcision, minors, 


MARRIAGE AND INHERITANCE. 
MARRIAGE. 


No, certainly not, examples of one wifo are rare, and these, with comparatively few 
exceptions ; but on mission stations, and among the more civilised Fingoes, it is so. 

No check; but missionary influence. 

I believe I may safely say, not asarule. Certainly not. 

T leave this question to the several missionaries whose opinions, I understand, 
have been requested on such matters. 

See paragraph 4. 7 

I have found that I personally think differently on the matter to many others 
equally conversant with natives. Ido not consider it a mere transaction of sale and 
purchase. The pleasure of the female is not studied to the extent we would deem 
necessary, unless it appear that it is so among Kuropeans as a whole. Were it a 
mere matter of sale, would nota Fingo or Hottentot be deomed fit for a husband ? 
Yet this is very rare. A woman, in many instances, is not allowed her own choice, 
but her parents or guardians are supposed to know what is better—rank is certainly 
an object. Tho fact of being unrireumcised is also a great bar. The sum of cattle 
is not necessarily fixed, but the richer the husband, the more the cattle is demanded. 
Many a poor fellow gets his wife, so to say, on credit; he tenders a trifle, the acceptance 
of this satisfies the marriage, and, in course of time, he makes up the required sum, 
failing this, she may be taken from hun. The cattle paid in dowry are divided among 
her relations, one is set apart as her “ubulunga.” a usual custom, and is not made 
away with; she wears a necklet made of the brush of this animal; should anything 
happen to it, it is replaced by another beast. Should her husband die, or ill-use her, 
she has the right of demanding protsrtion, and maintenance from any one who shared 
in the cattle. She receives an outfit before leaving her home. In a caso of ill-usage 
the husband is fined, and these cattle tend to swell the original amount. In very 
flagrant cases of ill-treatment, the marriage may be cancelled, and the eattle not 
returned, Should the wife voluntarily leave her husband without sufficient cause, he 
may demand the cattle with their increase. Very few cases now occur in which a 
female is cruelly forced into the possession of a husband, and rarely is sho rafused 
by the man. The children, on bocoming orphans, make the same call on the families 
among whom the cattle were divided. In some instances, money or anything else 
in the shape of goods is paid, such as sheep, goats, ploughs, a gun, &e., from inter- 
course with tho natives. 

Not essential ; but I would hesitate in asserting that her feclings were entirely 
ignored ; she either threatens or attempts suicide, and gives such continual worry in 
hiding, running away, &c., that in most cases she gains her point, but in many more 
instances, submits to her fate; and finding the yoke not quite so irksome a3sh3 expected, 
lives contentedly after. 

Cuses have occurred; I have known no case of actual cruclty. Appeal to the 
European officer would, in most cascs, prevent this; I speak only from experience, 
knowing little of natives, not under one ruls. I treated such cases as criminal assault. 

Not quite, for instance, in hut-building, che men cut the poles and laths, and erect 
the same. Women do the grass and thatching part. Tho men, as a rule, do the plaster- 
ing; and it is by no means unusual to see them hoeing and planting. Of course, they do 
the ploughing. But, as each wife has her own garden plot, she is interested in the 
labour. In reaping, men cut the corn, women do tho carrying. Men often assist in 
the thrashing, and have the general oversight of the crops, as regards theft, trespass, 
and damage. 

Not his equal, subservient to him, but I cannot say servile exactly. Thoy have 
a good deal to say in houschold matters. A husband often says, ‘I would, but my 
wile is unwilling,” or, “I would part with so and so, butit belongs to my wife.” He 
is bound to supply her with food, clothes, and shelter, failing this, she would have just 
grounds for deserting him. In outside matters she is suppose l to say nothing, and 
knows less, restricting herself to houschold matters only. 

No limit. 

No rule. Yes, one often. Sercral not seldom (in these cases the husband is 
gencrally very well off, and, perliaps, 2 man of rank and position). 

Yes, flagrant ill-usage, non-support by the husband, suspicion of dealings in so- 
called witchcraft; in some cases, non-hearing of children, and continuous abortions. 
Very rarely adultery (extreme and continned) on the part of the wife. 
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Asa rule, happy and contented, occasional jealousies of course. By no means 
necessarily with displeasure. The older she is, or becomes, the more they assist her. 

Absolutely, in a sense, but are still looked upon as the property of the woman. 
The actual cattle may be made away within sale, slaughter, work, and so on; possibly 
one or more are used to repay the wedding expenses and outfit (when such have 
been borrowed), but the claim of the woman vitually remains, whether the cattle 
remain in existence or not; guarrantee 1s not considered necessary, as the whole pro- 
ceedings are made public, and are generally known by all related and interested. 

Occasionally, but not without divorce or lengthy disappearance of the husband. 
Tn some instances the marriage is disputed, the husband, having only paid one animal, 
which is often argued as having been paid as a fine for connection with the woman 
before marriage. ‘ 

Inno way, but by all possible means disconntenanced. 

Certainly not. | 

I see no probability of legalising plurality of wives, so I do not see the necessity 
for supposition. 

No. The future dowry (cattle to be paid) is certainly an object in view, as the 
girl comes of age, but 1 do not quite agree with the Natal view of the matter. 

No. 

Publicity and ceremonial dance. Occasionally the dance is deferred till some more 
convenient season ; and is not held immediately on the sending of the woman to her 
future husband’s abode by formal escort. 

I know of only such as are decided by most Kuropean officers (if not all), resi- 
dent amongst natives, according to usual Kafir custom. 

I quite agree with this course in both respects. 

Oceasionally an invalid delivers his wishes to his family and friends when death 
appears imminent, but the rendering of wills is not usual or common. 

A polygamist is presumed to have two chief wives, the ‘head wife”? Uimfazi 
Onkulu; and the “right-hand wife,” or the Ufazi Wasekunene. We may have 
any number of other wives, but each of such is attached to one of the former, and 
would be looked upon by us as a concubine. The father usually divides his property 
between these two houses. As a son is born, something is apportioned to him. The 
eldest son of the chief wife inherits the greater share, the son of the right-hand wife 
the share of that side of the house. The eldest son of the chief wife represents his 
father, and that house has the greater share for this reason. The other women and 
their children look to their several houses; and the father usually gives them a share 
according to their respective houses. ‘This division is generally known by the family, 
relatives, head of the kraal, and also by the chief. There are very seldom any diffi- 
culties or disputes in regard to the inheritance, Every one who knows anything 
about the shares may be regarded as a witness, and any near relative as guardian, 
and very little check, if any, is necessary as to a fair division. 

Yes, certainly. 

The administration of the estate is usually so fair, simple, and short, that there 
ix seldom any necessity for applying for any interference from us. 

I think the provisions of this Act will be more generally known, and taken 
advantage of, as locations and kraals are broken up; individuals scatter to isolated 
lots, and polygamy decreases. 

In native locations, pure and simple, by the usual native custom. 

I hold that fate, though not exactly encouraging, need not be wholly dis- 
couraging. 

Tam not quite sure about a married woman becoming the property of her 
deceased husband’s heirs, and that she can inherit nothing. If she has children 
she necessarily inherits through them ; if not, she can return to her parents or guar- 
dians. Daughters become the property of their brothers, who house, clothe, and feed 
them till married, which repays them. ButI leave this to the opinion of others ; 
to me the word property appears too harsh to meet the situation exactly, though it 
borders on the same. The position of being as it were ‘‘ goods and chattels” always 
purtakes more or less of being under guardianship, and having a proper home. 
more than ‘the slavery,” the word would lead one otherwise to infer. The brother 
has no more right to ill-use his sister in any way than he has his own wife. 

Very much so. Simply that they follow in the steps of their own progenitors, 
and were brought up in that mode of life. Separate tribes have separate customs, 
and are not pec:ssaruy ridiculed for any custom of their own. 

Nut to my knowledge as regards ancient customs. A few have been modified, 
others have fallen into disuse, owing to changes in mode of living and contact with 
Turepeans. 

'To my knowledge few, but see missionaries. 


35 —36. Missionaries bestable to answer these. 


ao“ 


wl. 


I do not see that anything can be done as regards marriages already contracted. 
It would be unjust, unfair, and bring about no end of confusion and discontent, if 
not more open rebellion ; immorality and vice, I leaye out of the question. 
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38. 


39. 


40, 


41. 


42. 


44, 


48. 


The acknowledging of one wife, the head wife; this one to be registered as the 
legal wife. Thus, in course of time, polygamy may be stamped out; but it must be a 
slow, steady, and careful process. Under any cirewnstances it will meet with much 
opposition and discontent, and will be difficult and dangerous in the extreme, but no 
doubt Christianity and civilisation will have their effects. 

I think i+ preferable to wait, but we will have to wait a long time. 

In a space of over ten years [ had no difficulty in either; occasional cases were 
tedious and peculiar; for instance, a younger son might marry off a sister residing 
with him, ignoring tho fact that the elder brether had already done so tu a previous 
husband. A husband, turning up after having disappeared fora lengthy period, his 
whereabouts being unknown, or neglecting to come for her; but these are trifling— 
practic] difficulties I can state none. 

An obstacle, heathenism generally, immoralities connected therewith, theft as a 
crime particularly. All the stock stolen does not necessary go to the so called dowries, 
but a very large proportion ; not only is the stock very much scattered, but the “ very 
much marriage’? makes no end of connexions, and thus infinite ease of hiding and 
secreting, or obliterating trace of such. 

Simply custom immemorial. 

Very slight check indeed (refer to missionaries. ) 

She is under the control of her parents: elder brothers, uncles, or guardians, 
who are presumed to do their best for her interest (not losing sight of their own); 
she is supposed to have no will of her own, as regards her marriage. The home-ties 
are never broken, and the distribution of the cattle ‘“lobola’d”’ for her increase and 
preserve such. Were it not for these cattle, her husband could at any time throw her 
distitute on the world; and were it not for the cattle in view, parents would think 
little of female children, whereas the contrary is the fact. A woman not “ lobola’d,”’ 
as sometimes happens, has no home, and no one to look to, should her husband become 
weary of or neglect her. Native women would strongly object tv abolition of the 
custom of ‘‘ ukulobola,” and non-payment would be considered a degredation. The 
more cattle paid the more the woman considers herself raised in the social scale. 

I cannot say. 


MARRIAGE AND INHERITANEC. 


I have known of cases in which a father has disinherited his son for crime, ill- 
character and general worthlessness, putting another in luis place. This being pub- 
licly made known. 

I have not the Act at hand for reference. 

I take it that on being married by Colonial laws, he sends the other wives and 
children home with a share 2f his property for beginning life afresh, and has noth- 
ing whatever more to do with them, unless he maintains claim to the children, and 
thus continues tu support them. 

Having married by Colonial law, I do not see that there can be any subzequont 
legal marriage by native custom during the lifetime of the legally married wife. Anv 
sale marriage by ‘native custom would be no marriage, and should be ignored 
and looked upon as adultery. I see no other course open. 

For polygamists, the succession in vogue under native custom. Those married 
under our law must necessarily conform to our rules. 

By witnesses. 

See 49. : 

A difficult question. I should allow the woman the right of refusal of the hus- 
band, yet I should not be prepared to allow her free chuice, or in 9 cases out of 10 
she would throw herself away on the first love. Smitten-swain, destitute of any honest 
means of support, and allow her some direction in the distribution of the cattle under 
guidance of her parents or guardians. This might pass without much opposition. 


LAND TENURE, 


May be looked upon more as possession or occupation of the land. Might to a 
great extent is right, where there is no probability of our interfering. A new 
arrival werely enters under some headmen, and even not necessarily with the consent 
of the chief first had and obtained. He requests permission tu erect his kraal on 
some favourable spot, sufficient land is apportioned him for agricultural purposes, 
and he makes use of the general commounage; it, of course, being understood that he 
dispossess no one of any prior right, nor inconveniences the community in general: 
The chief occasionally dispossesses an individual of a site, or garden land, but these 
instances are rare, and disputes about lands,on the whole, are casily adjusted ; natural 
boundaries being the rule ; and grazing is free to all. 
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9) 


7. 
8. 


10. 


11. 


12. 


13. 


Father to son, hcadman to headman, &c. As a rule there are no actual 
inter-tribal boundaries, garden ground only being limited. Sce 1. 

Reference to the chicf and headmen. 

No individual tenure known. 

Inter-tribal ves ; tribal, cannot say 

Titles no. Leases yes. Work well. Fingoes chiefly. Sales, not aware. 

Rarely. 

Am only informed as regards the Gaika location and the uper Kabousie Crown 
reserve. In the former the lands are held in community (with exception of a few 
plots on mission stations). In the latter, sales and leases, with commonage attached. 
Both in their way work well, but do not think many, if any, titles have been taken up 
on lands set apart for mission purposes. , 

As to Transkei, cannot say. Certuinly, improvements made under the present 
system are few and trifling, where existant at all; on secured property there would 
naturally be far more scope and evident result, as regards fencing (stone or other- 
wise). Stone kraals, irrigation, tree planting, cultivation (in connected lands, instead 
of isolated patches as at present prevails), and lasting improvements geuerally. 

Certainly ; but the more gencral sale of brandy would necessarily be a result- 
ing evil. 

e Depends upon the size of the lots; if small I should recommend natives or 
immigrants. But should give cultivators of the soil the preference, by which I 
mean, proportion of commonage to be a secondary consideration, the chief one being 
the extent of ground to be cultivated. 

Reference as arbitrators in matters generally but always under sufferance, with 
right of appeal to our authority. The chief’s influence being secured to the forward- 
ing of our own measures and interests. 

I would not attempt to abolish chicftainship in its entirety, Lut endeavour by a 
gradual process to wean his authority from him. J am convinced that this decrease 
of influence and authority is steadily but surely progressing, irrespective of any 
force exerted on our part, and will end, in course of time, in entire submission to our 
rule in all matters. The events of the last thirty years have shown this very palpably. 

I should not make it inalienable, but only alienable under permission first 
obtained on good official recommendation. Ido not think the native’s estimate of 
the land would, in any way, be prejudiced, but rather the contrary. 

I should in no way discountenanco this, and should allow any, and every native 
the privilege of purchasing. 

I should prevent mortgage in every possible way; that is, in favour of Eurc- 

eana. 

‘i I can only think of squatting, but this would probably require special legisla- 
tion. It would, by no means answer. to allow a native to locate more people on bis 
lund than could make an honest living. 

25 to 50 acres of arable land, chosen for such purpose, commonage to Le 
land general. 

I think not. I doubt if contrast would be favourable in the long run. 

Granted that he has carried out these improvements, I should remove the 
restrictions as a reward for the industry exhibited. 

I should recommend that the whole necessary machinery be as simple and inex- 
pensive as possible. 

Cannot say. 

Want of energy, expense, objection to being crowded together, bad choice of 
arable Innd, and great ease with which use of sufficient land to meet their few 
requirements; can be acquired in other ways, not losing sight of tedious process 
before acquiring individual right. 

I know numbers of natives who, when the Kabousie reserve was still vacant. 
were prepared to invest cash amounts ranging from £40 to £100 and more, in the 
purchase of land, but before the necessary machinery could be put in motion, thev 
encroached upon, and gradually exhausted this hoard, and eventually relinquished 
all attempts at becoming purchasers or lessees. In numerous instances the machinery 
having been ultimately set a-going, the lands wero secured by European land- 
jobbers, who made it a hopeless task for the natives, to whom they sub-let. 


Small lots, reduced expenses gencrally, purchasable by natives cnly. 

Only Kabousic rescrve. As far as I know worked well, and were it not for the 
tedious processes above referred to, would have worked most satisfactorily. 

Perpetual leases if possible. . 

Compensation certainly. Yes. (Restriction to loyalty and good faith of course., 
I think perpetual lease Lest, but would be verv doubtful of the advisability of giving 
erants undcr any circumstances. What little T have seen of free grants has given me 
by no means a favourable opinion. I should prefer a middle course, such as a sub- 
stantial reduction in amount of lease after a specified term of years, with the option 
of having the lease cencelled, receiving no compensation for improvements. 


= APPENDIX C.-cREPLIES BY T. LIEFELDT, R80. 18} 
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27. ' I do'not quite understand what is meant by “interest in land under tribal 


28. 


‘eustom.’’ Perhaps, individually no one. If what is meant, is the making our- 


selves acquainted with the several admitted boundaries of the various tribes? cer- 
tainly, as under any circumstances disputes will and must arise, which will be refer- 


able to our decisidn. 


A court consisting of the several magistrates would certainly be beneficial, as 
all boundaries are natural rivers, mountains, roads and ridges, and natives have, 
in nearly all parts, encroached upon each others territory, but under amity and mutual 
understanding, till some trifling matter sets them by the ears, and difficulties of a 
serious nature follow. 


LOCAL SELF-GOVERNMENT. 


By chiefs, petty chiefs, headmen of sub-locations, and heads of kraals. Tradition 
as handed down from generation to generation, and custom immemorial, constitute what 
we denominate the laws of the community, and these are scrupulously adhered to 
in every respect. It would be a very exceptionable case wero a cluef or his council- 
lors to act arbitrarily in any case. 

Each village has its own headman, and in many instances is constituted of a 
single family. All resident in such village bow to the rule of this headman. He 
settles all disputes and grievances, but the defendant has right of appeal to tho-ehief. 

Cases of peculiar difficulty are inquired into by the headman, and assisted by the 
headmen of the neighbouring kraals. Should the difficulty then appear unsurmount- 
able, the litigants are referred to the head chief. | 

All cases being condonable (with the exception of murder), the headman may 
settle any case, in the position of arbitrator. 

See previous question. The government exercised by the headman is merely 
patriarchal. They act merely as arbitrators, or rather heads of family; adjusting 
any differences impartially, and to the best of their ability, among the community 
under them. 

It is very seldom that justice and equity are wilfully perverted by men in 
such position. They are always looked up to with respect and obedience, and as a 
rule endeavour to increase and retain such respect. The population under a just and 


fatherly headman is continually on the increase. This places him eventually in the 


position of an influential minor chieftain, so tosay. And his position becomes here- 
ditary. With the exception of jealousy on the part of. brother headmen and superiors 
in position he leads an easy and comfortable life, aspiring to nothing outside of his 
immediate circle. | 

I consider the system very good, and under proper guidance and supervision, of 
much benefit to us, and of vast importance and assistance to any European officer 


- placed over them. 


Making use of, and directing the headman’s influence, should be one of our chief 
objects. If successful in this we obtain influence, and are able to place a check on 
both the headman and his superiors. 

No municipal government. 

As before remarked, every kraal or bevy of kraals may be looked upon as a 
ee without regard to actual relationship. 

he heads of these kraals arrange about agricultural lands, footpaths, water- 
rights, grazing, position of new kraals, &c. In a sanitary measure they do absolutely 
nothing. For this reason, and this reason chiefly, they have a horror of being 
crowded into villages. Another is that single kraals being massed together neces- 
sarily requires many of the garden lands to be at a distance, and often out of sight, 


' a8 fencing is the exception. Damage to stock would be seriously prevalent, and 


nearly unavoidable. As a rule valleys are restricted to gardens, and ridges and hills 
to grazing ses. Where convenient gardens are massed in one direction, and 
grazing rights in the other ; fuel is free, as also location of kraal or kraals. As a rule 
there is little squabbling about land, which is not easily settled by the community. 
But difficulties frequently occur in finding lands for new arrivals. During my tenure 
of office I allowed no one to cultivate new soil, unless it bordered on land already 
cultivated by him, without the sanction of the headman. Public feeling acted as a 
check upon any favouritism on his part. 

I entertained no cases of this description unless referred to me by the head- 
man, then my decision was final. I allowed no one to retain any claim on a Bie of 
land after he had allowed it to remain fallow for more than one season. I allowed 


- no footpaths to be closed, and allowed no compensation for damage done by stock 


during daylight, except under special circumstances. I had, for a time, some 33,000 
natives in my location, but disputes under the abovementioned head were comparative- 


ly rare. 
8 
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I should at the same time'advocaté the establishment of ponnds:af reasonable 


distances apart, as a preventative to assaulis ‘and ill-feeling: necessamly thus 
engendered, | 4 


1 should not advocate crowded villages as has heen attempted, but communities 


of sub-locations with short intervening distances between the kraals, not allowing 
any isolated kraals under any circumstances. Thus :— ; : 


Grazing 


Supervisions would be much facilitated. I would here suggest exemption from 
hut-tax for properly fenced gardens by sod or stone wall. 

The comfort, convenience, and welfare of the majority is the aim and end. 

None whatever. 

Certainly not, only by a few resident on mission stations, where the influence of 
the missionary, or such as are interested is brought to bear. 


Decidedly not. As a mass, they certainly prefer that we should hold the reins, 
and are perfectly willing to be guided by us, so long as we treat them justly and 
straightforwardly. With us there need be no favouritism, and we can act fearlessly, 
disinterestedly, and without prejudice. As a whole they would readily embrace any 
opportunity of guidance and assistance, were they fully convinced that it was plainly 
and sincerely for their benefit. 


Does this refer to land purchasers, lessees, &c., or natives in locations? 


Under any circumstances I think this could be arranged. The native rules are 
very simple, and with a few modifications most of our own would be adaptable, and 


_ I think would, if the benefits resulting were fully explained, meet the hearty approval 


15. 


16. 


. 18. 


1%. 


and co-operation of the several communities, land-holders particularly. 


Cannot say positively, but am under the impression that all the headwork has 
been left to Europeans. 


Must leave this question to such officers as Capt. Blyth and others. 

I certainly would think it unsafe. 

Am not acquainted with the Ceylon system. 

In some instances. Yes, But at first with very limited powers, and under ex- 
treme supervision and criticism. Natives are very grasping at authority ; a little 
a long way, and my experience is, that they have to be continually checked. In the 
absence of the magistrate the native policemen becomes dignity personified, and 
becomes a laughing stock to his own people, . and if not closely watched, and held 
with a short rcin, arrogates to himself the importance and authority, little dreamed of 
by his European superior. I have had numbers of native police and headmen under 
mo, but everyone had this failing more orless, though otherwise thoroughly honest and 
trustworthy, a little authority appeared to occupy their full powers of self-control, 
and generally with yery indifferent success. a : 


Not Divisional Councils exactly, the natives are not sufficiently advanced, in 
course of time as land-holders, increase such matters will come of necessity. Tax 


_and spend by all means for tle benefit of the several communities, were such exist 


in sufficient numbers, but leave the general management to some fit European 
officer, who may be assisted by intelligent natives appointed by the native com- 
munity. | , = nr 

Harte formed none. | tae : 

‘T have no doubt of it. I know of no native laws or customs which need unneces- 
sarily clash with any such undertaking. 7 ; 


: The conformation of the locality, would in many places be unfavourable to 


, erections placed in rows, as regards shelter, aspect, foundation, &c. 


t Ido not see that round huts could well be interdicted ; ‘surely every freb citizen 
is.at: liherty to: build his residence according to any pattern that. may please him best, 
at the same tima inducements could .be held out to such as might aspire to angular 


.. dwellings, such as.reduction of, or exemption from, taxes, assistance in cast, in way of 
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. «timber, &. I suggested this, years since, to the Government with rogard to stone 
fences round gardens, water-coursos, stone kraals, improved buildings, drifts, &c., but 
without result. 
19. See previous question. 
20. Not so freely with regard to buildings, but moro so with regard to irrigation. 
I have taken levels of several water-courses, cratis, with most pleasing results. I know 
_ many who have thrown away vast labowr in attempting to induce water to run up 
hill Assistance in levelling, and the loan of tools would be most beneficial, and would, 
most gratefully, be received and made use of particularly by land-holders. 
2k. Vould be very beneficial, but I shonld include keeping in repair to the 
actual erection. Many a native commences his residence with great ideas, but by tho 
time it is concluded, much, if not all, idea of the perpendicular is lost, and in a short 
time the hovel, or shanty, is infinitely a greater cyesore than the normal bechive hut. 
The improved hut, half wall and half grass, would be a happy medium, neat, 
comfortable, and substantial. 


Fig. 1. Represents the usual grass hut. 
Fig. 2. The improved hut, walls of wattles, brick, or stone. In Anta’s location 
numbers of huts were beautifully and substantially built in this style or with rough 
stone, by reason of scarcity.of wattles and laths. Under any circumstances it must 
come to this, as timber and brushwood is daily becoming scarcer and more expensive. 
These huts, whitewashed, presents a very respectable appearance, and aro preferred by 
numbers of Europeans who live in the wilds. . 
Compare this with Fig. 3, and result eo 
speaks for itself, irrespective of colds, S—— = 
draughts, damp, general filth and health, 
with the exception of smoke and soot, an 
dveragely decent Kafir hut is a model of 
cleanliness and neatness inside. 


99. Have had little experience. 


23. - As much as possible, in and out of the 
Colony, where natives are concerned and per- 
mitted, only at road-side accommodation 
houses, and only such places, where strict authority and surveillance will always be 
obtainable Ihave repeatedly urged this, by request of the ‘Gaikas themselves, 
addicted as they were to drink. 


T. LIEFELDT. 


By Jd. M. Stevenson, Esq., Inspector, Native Locations, King William's 
Town District. 


Repriza To 
> Quaettoya. 
1. | I am familiar with the Gaika tribes. The sources of my knowledge of natives 
and their laws and customs are the natives themselves and personal observation. 
“2. The chief and councillors assembled make the laws, and alter and add to them, 


as occasion may require. The people take no part, directly or imdirectly, in making 
laws ; they are merely called together. by the chief to hear them explained. 


3. The chief and chief councillors, commonly called the ‘“amapakati,” are the 
repositories of the laws. These laws are not committed to writing. 
4. Yes. (a) The offender is punished, but at the same time his civil rights and 


obligations are respected by the ‘‘amapakati” aid junior councillors. ()) If punish- 

ed for acrime by the chicf, the native has no civil remedy, but, if punished by 

one chief and several junior councillors assembled, and dissatisfied, he can appeal to 

the chief, who orders his ‘‘amapakati” to assemble totry the case. (ce) The chief 

and ‘‘amapakati” allow the people.to compound thefts and ether petty cascs. But 
82 
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10. 


11. 


12. 


crimes such as murder, rape, arson, assault, and unlawful connection with a maiden, 
must be adjudicated by the chief and ‘‘ amapakati.” 


CRIMINAL. 


The native law, in a case of assault, for instance, is, that the criminal is tried by 
the chief and ‘‘amapakati,” or by a chief councillor, with several junior councillors 
sitting with him. In regard to offences, for instance, a man having unlawful con- 
nection with another man’s wife, or with any woman who is not a maiden, and who 
has relatives alive, tho law is, that the caso may be compounded and settled by the 
parties concerned, but if they cunnot agree, the case is taken before the chief. 

The difference betwecn the native law and that of the Colony, regarding crimes 
and offences is this: That by Kafir law, theft and offences may be compounded by 
the payment of a goat up to one or two horned cattle. Whereas by the Colonial law 
tho samo crimo and offences would incur for the former from six months’ to five years’ 
imprisonment, with hard labour, and for the latter from fourteen days’ to two months’ 
imnrisonmont, with hard labour. 

I would not retain tho nativo law, for the reason—(1) that the punishment is 
inadequate; (2) as civilisation advances, the Colonial law must of necessity follow. 

There aro no penalties, fur drunkenness, vagrancy, trespass, and carrying 
weapons. 

“I can adviso no other punishment than those inflicted by the judicial courts of 
the Culony. For ono reason, that heavy fines in cattle, inflicted by the chief, ruin the 
innocent members of the criminal’s family. 

The tribunal for the trial of serious native crime is the chief and his ‘ ama- 
pakati.”? Ticss heinous crimes aro sometimes tried by a chief councillor, aided by 
several junior councillors. These constitute the administration of the law, and they 
are remuncrated from fines when fines are imposed. "When no fines are imposed, no 
remuneration is expected by the members of the court. 

‘ho mode of procedure in criminal cases is thus defined: 1. Complainant lays 
his case befuro the chief or one of the chief councillors, as the case may be, and the 
chief convenes the “ amapakati’’ for the trial of the case. 

(2) Tho accused is not arraigned, he does not even appear in court, consequently he 
dves not plead himself. The court proceeds with the trial of the case, and 
the seutence is conveyed to the accused through his relatives, which, if not 
womphed with, is enforced by order of the chief. 

(3) Tho examination of witnesses is the same as in Colonial courts, except the evi- 
dences aro not written down. 

(4) The accused sends his advocate “‘Igqweta,” with his witnesses, if any, and the case 
proceeds as in a Colonial court. oa 

(5) The verdict is arrived at in a similar way as that of judge and jury in a Colonial 
court. The chief is the judge; and the councillors, the jury. 

(6) The chief's councillors or jury find the verdict, and the chief pronounces judgment. 

No hearsay evidence is allowed. No weight is given to the evidence of an 
informer; he is sometimes punished by a fine for his trouble. The statement of the 
accused is not entertained. The evidence of women and children have weight with 
the court, also wives, if their evidence is not against their husbands. 

No torture, during Sandili’s time, was exercised in regard to the accused and 
witnesses in criminal or petty cases. But about the year 1843, a native was hung on 
a tree at the ‘* Zinqayi,” Chumie Valley, for being possessed of witchcraft, and making 
Gqomose, his cousin, sick. There was another case in the same year, when Piyo 
und N’funo were accused by the witchdoctor of making the chief Tyale sick. a 
escaped, but N’fono was caught, and tortured by being held down on the ground, 
skin smeared with fat, and a large quantity of forest ants let run over his body. After 
he was sufficiently tortured, he was released, and his property, with that of Piyv's, 
was confiscated. ; 

pele testimony is not considered a crime, but it is an offence which is punished 
by a fine. 

The fines are appropriated to the use of the chief and his ‘‘ amapakati.” 

By native law, when the fiat of the chief and the councillors has gone forth, 
there is no pardon or remission of penalty afterwards. 

: Crimes are not punished by any lapse of time. The fine paid expiates the 
offence. 

I think it not advisable to repeal or amend any of the Culonial laws relative to 
natives in the Colony at present. 

No. The natives, on the whole, are not sufficiently advanced in civilisation to 
administer these laws by municipal regulations. The general law or regulations ad- 
ministered by the magistrates has more force on the native mind, are more respected, 
and would give greater satisfaction than any local municipal laws, administered by 
councillurs dud beadman, could possibly do. 
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(a) Trecommend that the present Colonial tribunals should continue to administer 
criminal law among the natives of the Colony, and, as far as practicable, by the magis- 
trates in the Transkeian territories. (// Trial by jury in the Trauskeian territories, 
applicable to native cases alone, is practicable. Yet I think its introduction at 
present would be premature. The jury should consist of the chief, a few councillors, 
and other intelligent aged leading men of the tribe and of missionary stations or 
villages. /c/) The cases to be submitted to the judge, or magistrate, and jury should 
be murder, manslaughter, rape, serious assaults, arson, and incest. Thefts of all 
descriptions in our dependencies should be tried by the judge or magistrate alone, 
as these crimes are not considered to be of a serious nature by the natives; bein 
viewed by them, when the theft is discovered, as a simple offence to be compound 
and condoned by a fine of a goat up to one or two head of cattle, according to the 
magnitude of the theft. 

(a) Yes; in the dependencies only they are likely to be useful. (3) They should 
advise only for the first few years. (c/ The constitution of the juries, and the cases 
to be submitted to them, are noted in answer to Question No. 19. 

Yes. In consequence of the increase of the European element, and the likeli- 


judges, should sit in the territories beyond the Colony Proper, but that no native 
should be permitted to assist at the trial of tmportant civil cases, whether European or 
native. 

No.—1. My reason for this reply is as stated in my answer to question No. 18. 
2. In seven cases out of ten an appeal would be made to the magistrate, causing the 
chiefs, councillors, and headmen, to look with great jealousy upon that officer. 3. As 
the rising generation advance in education and civilisation, and the elderly members 
of native society disappear, the decisions of chiefs and headmen will be discarded, as 
is the case now in some native locations in the Colony. 4. The people of these loca- 
tions almost invariably take their civil cases to be settled by their inspectors and 
special magistrates. 5. I would suggest, therefore, that all petty civil cases 
and offences in the Transkeian tribes or clans be dealt with by the magistrates, and 
justices of the peace in large locations. 6. Such cases, however, as trespass on stand- 
ing crops, the recovery of dowry or ‘“‘ ukolobola ”’ in consequence of a wife deserting 
her husband, or a husband putting away his wife without a cause, men cohabiting or 
having unlawful connection with other men’s wives, deflowering a maiden with her 
consent. These latter cases all come within the range of ‘‘ ukulobola,” and many 
others, not of the same nature, may be left to be settled by the chiefs and headmen, 
who would thus find ample employment without participating in the administration of 
criminal and civil law. 

Yes. The principle of collective responsibility, imposed by Kafir law on families, 
kraals, and clans, is a good one, and advantageous to all parties concerned. But if 
penalty falls on one family alone, it should not be imposed to such an extent as to 
ruin the innocent members of the family. 

Yes. This system of responsibility for stolen stock from other districts and 
locations, and within all districts and locations in the Cis and Transkei should be 
maintained. 

~Yes. (a) The collective responsibility in the Colony is on the wane. I cannot 
speak of the state of the system in the Transkei. ()/ And the result is, that, in many 
cases of theft of stock, justice is defeated, and the owner of the stolen cattle is the 
sufferer. (c/) I give a case in point, and it is one out of many:—1. A had an ox 
stolen by B., who brought it to C’s kraal where it was slaughtered by D., E., F., and B., 
and the meat was portioned out to the five men including C. B. was apprehended by 
Bpecial Magistrate Simpson’s police, acknowledged his crime and sentenced to one 
year’s imprisonment with hard labour. 2. Previously to the apprehension of B., A. 
reported his case to me, my police spoored the ox into C’s kraal, found the contents 
of the paunch there and some fresh bones near the huts. 3. 1 wrote down the deposi- 
tions of C., D., E., and F., who confessed to having killed the ox and eaten the meat, 
but when brought before the magistrate, having previously engaged an attorney to 
plead their case, one and all denied their statements to me, and any knowledge of an 
ox having been brought to their kraal by B., and killed and eaten by them. These 
men off free, and A. got no compensation for his ox. : 

en a fine is imposed under the collective responsibility, the kraal to which 

the stolen animal was traced and killed must pay the fine. But if the trace only has 
been found. and no proof of the beast having been killed, at a kraal, the whole village 
or sub-location contributes towards the fine. 

The imposition of a fine by the chief, or one of the councillors, is seldom ever 
resisted, but should it be so, the chief or councillors sends a message to the headman 
to enforce it on the kraal or village, as the case may be. 


I think that magistrates should preside over all such tribunals. 


I think that no mere native customs should be declared penal offences. ‘In- 
tonjane ” should be put down by law at the time “ ukulobola” and polygamy are put 
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down—sey in 1891. Circumcision should not be interfered with, but left to moral 
teaching to effect its abolition. 

T have no suggestions to offer on the Kafir criminal] law, and its administration 
among the natives. 1 do not approve of an exclusive criminal code of laws for 
natives in the Cis and Transkei. The Colonial law should apply to all without distine- 
tion—perhaps modified a little in some of the recently annexed territories. 

Assuming the necessity of a criminal code, I should confine it to the natives 
alone in the annexed territories, excluding Europeans from its operation. I am not 
prepared to say what that code should consist of. 


Civ. 


No. The natives have no written laws of any kind. 


There are no particular native laws and customs as to obligations arising from 
contracts, &c. Ifa contract is broken, the complainant may bring his case before 
the chief or councillors. The same course may be pursued repecting suretyship, &c. 

Yes; there is a distinction. The land and improvements thereon are invested in 
the chief. No one can interfere with a native’s personal rights at his kraal or in 
the location. 

Yes; there are civil obligations arising from crimes of life, person, and pro- 

erty, but I question whether those obligations bind the native further than his own 
houschald. e esteems lightly the breaking of an oath, vow, or contract. The 
remedy is an application to the chief or councillors. 

This question is already answered. 

This question is already answered. 

No they have no custom dealing with insolvency. 

No; not at present. 

There are no native customs worth embodying in a civil code of laws. 

I would recommend the Master and Servants’ Law of this Colony being introduced 
into the annexed territories without any modification. 

The age of majority is fifteen years in women, and a man is of age immediately 
after circumcision, which takes place when he is about nineteen years of age. Minors, 
women, and wives, have no rights or immunities; duties they have in abundance in 
domestic matters, and cultivating the lands when necessary. These persons are the 
property of their fathers, husbands, or brothers, according to Kafir law. 


MARRIAGE AND INHERITANCE. 
ManrriacE. 
Yes; there has been a little deerease in the practice of polygamy, especially 


near the missionary stations and some of the school villages. 


(1) I attribute the diminution of the practice of polygamy to the influence and 


) teaching of the missionaries and the natives connections with European families. (2) 


To the want of stock, in thousands of cases, to enable the natives to indulge in 
urality of wives. (I have heard of two cases of a heathen’s two Christian wives 
ing admitted to membership in the church). 

_ _‘The practice of polygamy is not considered by church authorities to be compa- 
tible with the Christian faith, nor are polygamists admitted to membership in any 
Christian church. At least, I can aver this respecting the following missionary insti- 
tutions :—Lovedale; Heald Town; Annshaw; Burn’s Hill; Knapp’s Hope; St. Mathew's, 
Keiskama Hoek ; Perie Mission, Emdizini ; Rev. Mr. Johl, Tshulshu ates Tembani: 
Rev. Newhause, Mount Coke; Brownlee’s Station, King William’s Town; Peelton; 


' Newlands; Dohne ; Swartsberg ; and Emgwali. 


Ecclesiastical authorities usually deal with these cases in this manner :—The poly- 
gamist seeking to become a member of the church is not admitted, and the one 
already a member of the church adopting the practice is ejected, unless each of them 


‘discards one of his wives. 


There are very many natives monogamists from choice. This is accounted 
for in my answer to No. 2 question. 

My opinion is that the custom of ‘‘ukulobola ” is a trade in which women are 
bartered for a fixed number of cattle without any regard to their feelings. This! 
have had verified by intelligent aged natives. Instances have occurred some time 
ago, when the father was rich, of his giving his daughter’s husband one or two 
cattle of his own—not those he received in barter—to be kept for the benefit of his 
wife and children. But this is not compulsory. 

It often happens that when a father receives four to eight head of cattle for his 
daughter, he immediately assists one of his consto get married by giving him 
three or four head of those cattle. te 

If the daughter dies, the cattle are not returned to the widower. 
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Hf the daughter discards and leaves her husband, which often happens, Kafir law 
compels the father to return the cattle which the husband paid for her, provided ahe 
has no children; but if she has children, one head of cattle is retained for each child 
After this matter is settled, the father is again prepared to dispose of his daughter 
for a fixed number of cattle. Several cases similar to the foregoing have come before 
me for settlement, which leads me to conclude that ‘‘ukulobola” is a barter of © 
women for cattle. 

As a rule, the matrimonial negotiations are carried out between the father or 
guardian and the suitor, without reference or regard to the woman’s feelings. In 
some peculiar cases, however, when the father is rich, the girl’s feelings are res d. 

_ None of these cases have come under my personal notice, but I have it from 
trustworthy aged natives that contracts and marriages have been carried out in oppo- 
sition to the girl’s wishes, and I can say from the same sources that force and punish- 
ment have been used when the girl refused her consent. 

This used to be the case before the introduction of ploughs among the natives. 
But now the great majority of the men take the largest share in all agricultural 
work, and also a full share in hut-building; the women taking their part in cutting 
grass and thatching the hut. There are cases in which, when a man is given to 
drink and too lazy to work, he compels his wife to do all agricultural work. She has 
two alternatives, either to do it, or abscond. 


. The wife holds a very inferior position. She is not regarded as the equal of 
her husband. She is in a servile condition. | 


Kafir law puts no limit to the number of wives a man may marry. His riches 
alone prescribe the limit. | 

here are no laws or rules to prevent marriages Ly reason of disparity of age; 
and it happens very frequently that an aged man marrics several young girls. 

Natives recognise a form of divorce in this manner: The husband, if he has 
just cause, sends his wife, accompanied by one of his frionds, to her father or guar- 
dian. But in most cases, when the husband is tired of his wife, even without a cause, 
and about to marry a young girl, he orders her away from his hut, and if she does 
not go, he persecutes her until she is obliged to fly. In this latter casc, he claims the 
cattle which he paid for her. But if he sent her away without just cause, and she 
went, ho could not claim the cattle; on the other hand, when the woman wishes to 
separate from her husband, she cannut get a divorce; she simply runs away with 
another man, who is fined for the elopement with her, or falls back to her father, and 
if she persists in not returning to her husband, the dowry (misnamed) or cattle must 
be refunded. There is groat hardship and cruelty perpetrated in this ‘ ukulobola” 
system. Humanity calls for its abolition. 

The polygamist’s domestic circle is in a continual state of misery—at least in 
very many cases—through his wives and children quarrelling with each other and 
not working in unison, there is a jealousy among the spouses. ‘The first and oldest 
wife, as a rule, regards the accession of young wives to the family circle with dis- 
pleasure and jealousy. 

On completion of the marriage contract, the cattle or dowry pass absolutely to 
the father or guardian without any conditions as to the future. 


Yes. I had a case before me the other day in which the father resumed control 


- of his daughter and disposed of her to another husband for three head of cattle, with 


me 
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the prospect of getting some more, the first husband being still alive. . 
No. I think that the system of ‘‘ukulobola” and polygamy should not be 
legalised by the Government of this Colony; on the contrary, these means of hard- 


ship and cruelty should be abolished in time. 


My opinion exprossed above answers this question. 


“ Ukulobola ’’ and plurality of wives, if legalised by Colonial law, would not 
even then be regarded as a crimo by tho natives, but it would be recognised as a crime 
by the Christian world. 

No. I never knew of such a gross system to obtain in this Colony. Yet, I am 
aware that daughters, when they become of age, are looked upon by their parents 
aud guardians asa means of profit and wealth. It is not fair to compare the natives 
of Natal or Zululand, in 1852-53, with the natives of this Colony, even as far back as 
1835. The natives of this Colony were much further advanced in civilisation in 1835, 
if the oldest inhabitants are to be believed, than the Zulus of Natal were in 1853. I 
was at the taking of Natal, under Colonel Cloete, and wounded there in 1842, and at 


that time the Zulus were in the most abject state of barbarism, and they could not 
have improved much in ten years. 


The question of want of labour in Natal in 1852-3, as stated in the Leport, to 
be attributed to polygamy is not quite correct, that is in my humble opinion. It is 
true that a polygamist having to do with two or threo wives is not a fit subject for 
hard work, but what is to be said of his numerous grown up unmarried sons? Did 
they go out to service? If not, it may be attributed to their uncivilised state, wealth 


in cattle, indolent habits in which they were reared, the abundance of land to sustain 
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~ the stock, and to supply themselves with the few necessaries required for their state 


of life, which enabled them to sit at home under their own fig-tree. It is true that 
the polygamist had more wives and children to work for him than the monogamist,. 
but he had more mouths to feed. The monogamist of that period was in a similar 
condition, only on a smaller scale through want of wealth to be otherwise, except that 
he did not require to stay so much at home, as the polygamist did, to watch the con- 
duct of a numerous family of wives and children. He was, in all probability, a 
stronger man, and he had some cattle, and more than sufficient land to supply his 
rude wants. 

Give the Natal Kafir, or any other native, less land than he had then to breed 
stock and supply his few wants, civilise him and create in him a taste for the use and 
consumption of articles which his land cannot supply, and he will then enter the 
service of Europeans, as Colonial natives now do to a large extent. In my location 
alone, 440 natives are now out in the service of Europeans. When the Natalians 
accomplish these reforms, no more importation of cooliesinto Natal will be needed. 


- The system of land in common to natives in Natal and in this Colony, and its depen- 


dencies, is one of the causes of want of labour. The system gives a home to distant 
relatives, lazy strangers, and vagrants, who are supplied with food as an equivalent 
for milking a few cows, until they are discovered by the Inspector or police, which is 
not an easy matter at all times, and sent out of the location. 


The formality necessary for the validity of a marriage, Kafir law, is as follows: 
—After the contract of marriage is completed, a meeting of all the relatives and 
friends of the contracting parties take place at the bridegroom’s father’s kraal, where 
a dance is proceeded with nearly all day by both sexes, dressed in the usual native festive 
costumes. The fatlier calls the bride from her hut; she then proceeds with an assegai 
in her right hand, accompanied by two bridesmaids, to the gate of the kraal where 
she sticks the blade of the assegai into the ground. She then with her maids 
prooceeds to hear the dancers and takes her seat in front of the old women 
and looks on for a time, when sho and her maids return to the hut from 
whence she came. Tfere then she and her’ maids are robed in new red 
ornamented blankets. At this stage, the bridegroom and his five ms 
will proceed to the kraal gate, and without stopping, turns and joins in the 
dance. Whon the dancing is over in the evening, they return to the hut and 
robe themselves in blankets. About 8 p.m., tho bride and her maids proceed and join 
the bridegroom in his hut, and immediately afterwards, the grooms and bridesmaids 
retire, and leave the happy couple alone. At daybreak next morning, the bride 
retires to her own hut, and at 9 a.m., a numbor of the bridegroom’s female relatives 
approach her hut, call her outside, and congratulates her upon her marriage. At 
the same hour, 9 a.m., the father and a number of the bride’s male relatives proceed to 
the hut of the bridegroom, call him outside, and congratulates him upon his mar- 
riage. This concludes the ceremony, and completes the validity of the marriage. 

There is no Colonial law, regulation, precedent, or authority, for legal recogni- 


tion of Kafir marriages that Iam aware of. Disputes relating to such marriages in 
the Colony aro, if any, settled by special magistrates, or inspectors of native locations, 


.when the parties concerned bring thcir eases before those officers. But, in some 


instances, they are scttled by the petty chiefs and headmen. I am not aoquainted 
with the mode in which these matters are disposed of in the Transkeian territories. 
There are no disputes as to custody of children except when a man puts away his 
wifo or when the latter absconds. 

No. Tho objects desired would not be gained, the natives would still continue 
the evil practice, and fall hack upon their chief and headmen to settle their disputes. 
It would certainly be a breach of the principles of the rule referred to, but it would 
be the safest for the Government to pursue by directing the magistrates to settle all 
such disputes. 

In the case of the death of a father, the whole of his property goes to his 
eldest son in trust for the support of the whole family. If the deceased has no sons 
or male relative, a trustee is appointed to administer the property for the benefit of 
the family. The latter also takes place if the deceased leaves minor sons, until one 
of those sons become of age. 

There is no written will made; the dying man, as a rule, intimates to his family 
that he wishes his son, relative, or friend, as the caso may be, to administer his 
property for the benefit of his family. 

Chiocfs and headmen have no voice inthe disposal of the deceased’s property. 
But in the ovent of the deceased leaving no family, or rolative of any kind, his pro- 
perty goos to the chief. — 

Yes. I think reasonably fair to all the deceased family. 


Some of the Christian natives avail themselves of Act No. 18 of 1864, but the 
great majority do not like it; and, in regard to the heathen Kafirs, they know nothing 
of the Act, nor would they avail themselves of it if they did. 

I think that Act No. 18 of 1864 is a good one. No formal declaration or expla- 
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nation of the Act would make it more acoeptable than if now is, except, perhaps, to 
a few more of the native Christian community. 

My reply to this question will be found, in substance, in my reply No. 25. 

I think it is premature to make laws for natives who are not sufficiently ad- 
vanced in education and civilisation, and consequently incapable of appreciating 
them. 

It is a true and correct representation on all the head points. I think that no 
Colonial law should be made to sanction the Kafir law regarding females of a de- 
ceased husband, or father being handed over to his heir as more chattels and slaves 

The natives are very much attached to their customs. Thev argue that their 
laws and customs have. existed from time immemorial, that they were born and 
brought up in them, and that, in fact, they are a second nature to them, except to a 
fow of the educated natives. 

I give an instance of natite fidility to his nation and its customs :—While in 
command of Colonial troops and conducting a branch of the Native Intelligence 
Department, at Peelton, during the Gaika rebellion in 1878, I had occasion to get my 
native clerk and interpreter (N’kohla Filati) to copy a letter containing native intel- 
ligence, and when he had finished, I said: ‘‘I hope you do not tell the natives any- 
thing you seein my letters.’”’ He stood up erect, looked me full in the face, threw 
his night hand across his breast, and said :—‘‘ I am a true Kafir ; all my feelings and 
sympathy are with my nation and its customs in the bush (Perie).” 

Thero has been no change in the Kafir customs, except improvements in agri- 
culture, adoption of European clothing, and, in many cases, style of living. The 
vices which have crept in amongst them are drunkenness, adultery, and fornication. 

Native Christian marriages rarely take place before magistrates. When they 
do, it is in consequence of the opposition of their parents to the marriage, the missio- 
nary refusing to marry a heathen man to a Christian girl, and, lastly, to evade the 
system of ‘‘ ukulobola.” 

I have never heard of a case of this nature, consequently cannot speak on tho 
subject. But it is clear that such a marriage, and the issue thereof, would naturally 
affect the polygamous marriage and its issue in regard to the property, &c. 

See reply to No. 35. There could be no remedy in this matter, the couple were 
lawfully married. 

I recommend no steps bo taken for it would be encouraging polygamous habits 
and the system of ‘‘ukulobola.”’ 


I recommend that a law be passed prohibiting the system of ‘“ ukolobola,”’ and 
polygamous and monogamous marriages by Kafir law after the year 1891, to be applied 
to children now under ten years of age. This would enable all natives from ten years 
of age and upwards to marry according to Kafir customs, and all under that age 
should be trained up and instructed by their parents, missionaries, and sehool 
teachers, that when thoy become of age and wish to get married, they shall be mar- 
ried by a minister or a magistrate. | 

I had a meoting of twelve headmen of my location, and explained matters to them 
on this and other subjects, viz.:—The chief Dom Toise, Masingata, Zono, Mdito, 
Mome, Tyelingana, Fobongo, Quntsele, Landa, Male, Sheshegu, Gweni, and Jasepe 
Dekwini. 

The polygamists who were present objected strongly to any interference at pre- 


_ sont with their laws of marriage and inheritance, but they approved of my sugges- 


tion above stated, that a Colonial law may be passed and applied to their young chil- 
dren, say those under ten years of age, when they become of age. 


In conjunction with this proposed new law, I suggest: (1) That the natives in 
the Colony and in the Transkeian territories should be brought into villages, say from 
forty to sixty heads of families, and even 100 where sufficient arable land surrounds 
the village, and give each family ten acres of good arable land with sufficient com- 
monage for a fixed number of stock. (2) That aschool be established in each village, 
and the heads of families compelled to send their children to it. (3) The Government 
should grant to the missionaries ample means for the maintenance of these schools 
for one year, and at the expiration of that period, the parents should pay the full 
school-foes for their children, the present aeual school grant-in-aid being continued. 
(4) At these schools, the missionaries and teachers should instruct the pupils respect- 
ing the meaning of the proposed law which is to be applied tothem. (5) The headmen 
already mentioned fully concurred in this scheme. ) 


If this plan is strictly carried out, it would be money well spent, and in all proba- 


- bility the country would have to thank the Government for the success of a scheme 


which would greatly assist in doing away with future Colonial and Transkiean wars. 


It is no use mincing the fact that so long as the natives remain uneducated and 


uncivilised, so long will ‘‘ukulobola’”’ and polygamy continue in vogue, even in de- 
fiance of a law in some respects, and so long may the Colony expect to have to cope 
with periodical outbursts of rebellion. 

T 
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I would propose to legislate now on ‘‘ukulobola” and polygamy as suggested 
above. The Colonial law of inheritance would follow in substitution of the Kafir law 
of inheritance in regard to those only who marry after 1891. But should the above 
scheme not be adopted, I would suggest that no legislation take place on these sub- 
jects until a favourable opportunity, as it would, in all probability, if enforced, bring 
on another rebellion. Atthis moment, the natives in the Cis and Transkei should 
be carefully watched, and not harshly dealt with. 

I know of no practical difficulties having arisen from native law of dowry and 
inheritance. These cases have always been easily settled by the special magistrates, 
inspectors of locations, chiefs, councillors, and headmen. 

Polygamy retards civilisation. The evils arising from it are:—(1.) Thefts of 
stock from the farmers and others to enable the thief to pay dowry for his wives. (2.) 
It induces laziness. (3.) It unfits the polygamist for hard work, consequently the 
wives, in many cases, are sent to till the land. (4.) It induces a dislike to the Christian 
religion and all natives connected with it. (5.) Itinduces drunkenness, and causes him 
to live an unsocial and secluded life to enable him the better to watch the conduct of 
his jealous wives. 

The native polygamist say that his advantages over the monogamist are many. 
(1) He has more wives and childrento cultivate the land. (2) More people to adminis- 
ter to his pleasures and wants. (3) That he has a prospect through his daughters of 
becoming rich in cattle when he is forty-five years of age. 

The European polygamist would tell you that his tastes and actions respecting 
women arise from a more refined feeling and delicacy than that possessed by tho 
monogamist. 

T have met the arguments of the polygamist by adducing tho abovo enumerated 
ovils. 

The presence of missionaries and church rule has had a very great coffect upon 
the nativos, as witness the large number of Christians, and even heathens, living on 
mission stations and villages. 

An unmarricd or married fomale has not any status according to native law and 
customs. 

I know of no existing law dealing with native polygamous marriages except the 
Kafir law, and which I do not approve of. 


INHERITANCE. 


Yes. The rule of succession can be departed from hy a native, previously to 
death, expressing his wish to that effect. For instance, a Christian native at Peelton 
desired that his property should be divided equally between his wife and children. 
The heathen Kafir can also adopt the same principle, the Kaflr law of inheritance 
notwithstanding. 


Very few natives have availed themselves of Act 18 of 1864, and as I have 
heard nothing said about it amongst them, I cannot say whether the few natives who 
have availed themselves of it, have been bonofitted by it ; but assuredly the Act is good. 


A man married to one or two wives by native customs, having issue, and after- 
wards marrying another wife by Colonial law, shows that he discarded his first wife. 
And unless a law were passed to the contrary, on his decease, his lawfully married 
wife and issue, if any, could claim the wholo of his property. If he died, leaving 
only a widow or widows to whom he was marricd by the native law, his property 
should be subject to tho rules of native laws and customs. 


No. I would not make it a criminal offenco if a native married by Colonial law, 
his wife still living, marrying a second wife by Kafir custom, the latter wife would 
simply be his concubine. But I would suggost a Colonial law or rogulation to pro- 
hibit making or wasting his means on such a marriage. And if he did eo, impower 
his lawfully married wife to claim and get possession of the half of his property at 
once. Cases of this nature are very rare and will be less in the future. 


In the absenco of the testamentary deposition, the eldest son takes possession of 
deceased’s property for the benefit of the family. If thore bo no sons, the nearest 
male relative administers the property in the interest of the family. I£ there is no 
male relative, the family and friends of deccased appoint a trustee for the same 

urposo. 
oe Yos. I would legalise the verbal testamentary deposition of a dying native, in 
the presence of two witnesses, from tho fact that ho cannot write, and if he could, he 
oul not go to the expense of employing an attorney to do so. Tho natives seem 
perfectly satisfied with their own law of inheritance, and I would not recommend any 
alteration unless an extensive prospectivo scheme were contemplated for the benefit 
of the natives generally. 


I would recommend that tho prosent mode of administration of a deceascd native’s 
sad aad should not be interfered with at prosent. If a chango is contemplated, the 
oman-Dutch law, which is the nearest to the nativo law, should be administered. 


pe 
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I cannot suggest any means to convert ‘‘ukulobola”’ into a marriage settlement 
which would be unobjectionable to parents who have daughters whom they wish to 
dispose of for cattle during tho next ten years. The only cure for ‘“ukulobola” 
is abolition, which I have suggested in my answer to Question No. 38. 


LAND TENURE. 


The rulesupon which tho lands are held by the natives arefow. The arable lands 
were divided among the people by their chiefs, councillors, and headmen, according 
to the number of wives a man possessed, or as much as he could cultivate. Once 
possessed of this land, no person can deprive him of it, except tho chief for some 
crime. To these plots, a large commonage is allowed for common pasture. This 
system is practised by all the tribes. The chief has no real power to alienate the 
land without the consent of the ‘‘ Amapakati ” and the people. The people are ex- 
pected to pay tribute to the chief every year in cereals, pumpkins, &c. 

The boundaries between tribes were indicated by rivers, knolls, and mountain 
ranpes. 

Tribal boundaries were usually respected, but when an encroachment took 
place it was settlod by the chiefs and councillors concerned. On one occasion, however, 
about fifty-one years ago, the cattle of the Gcalekas trespassed on tho Gaika territory, 
and a war ensued between tho two tribes, which lasted nearly nine months, ending 
by the Gaikas being driven back as far as Bedford. 


This question is answered in my reply to Question No. 1. 


No; land and boundary disputes were not so common previously to the English 
Government’s connection with the natives. The continual boundary disputes between 
the Kei River and Kokstad are proofs of this. 

I have observed how individual titles giving to natives work. The system isa 
good one, and answers well. 

Yes. IJsuropeans have become the purchasers of native sections in location 
No. 3. They reside on them, and havo caused no inconvenience whatever. On the 
contrary, they livo peaceably with their neighbours, and show the natives an example 
in agriculture, which it would bo to their advantage to follow. 

The system upon which natives havo been settled in locations (Ciskei and Trans- 
kei) is in accordance with the Kafir system, which I havo already described. It is 
not a satisfactory one. 

Yes. I approve of natives gotting title deeds to their lands, because in that 
case they would pay more attention to improvements in cultivation, planting orchards, 
and in building houses, which would redound much to the advantage of their heirs 
and successors, as woll as to the revenuo of tho Colony. 

Yes. Townships would bo of great uso in facilitating the administration of the 
country, advancing civilisation, and affording rallying points in caso of an outbreak. 

Yes. In tho immediate vicinity of these villages, both European and native 
farmers should be located. 

I would allow the chiefs no real power in tho management of the tribes. Thoy 
may, however, ronder good services to the magistrates, for which they should have 
an annual salary. 

I would satisfy the peoplo by placing tho chicf in a position to assist the magis- 
trate in all matters connocted with tho tribe, and at the samo time he should have a 
fitting salary becoming his rank and labour. That his sons should be educated to fit 
them for minor offices, and, eventually, to succeed him to the advantago of the tribe, 
the Government, and tho country. 

I would make tho land alienable to native or European, so as not to weaken 
his estimate of its worth. From experience, I can say that natives are very tenacious 
of land, which, once in their possession, will not be parted with easily. 

This question is answered above. 

I would not allow the natives to mortgage their land at all. If this was made 
known to the public, debts would not be contracted on tho security of the land. 
Natives now contract debts, but it is generally on the security of their cattle and 
crops. . 

7 I would insert in tho title decd issued to a nativo that tho land should not be 
mado oxccutable for a debt of any kind. This, with the proposal in No. 16, would 
secure the native in his land until he really wished to sell it and change his abode, 
which he sometimes has a desire to do for various reasons. 

I would suggest from ten to fifteen acres to each head of a family, according to 
the numbers in it. 

I do not think there would be any risk of discontent. When civilisation advanced 
so far as to induce them to ask for an alteration in their title deeds, it could be made 
by legislation. 

T2 
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A native who would build a substantial house, make a first-class en, and 
other improvements on his land, would not seek an alteration in his title, as such 
progress would show that he had made the land the home of his family for lifes 
However, on this point of progress, absolute title might be granted to individual. 
who asked for it. 

I would be in favour of the establishment of a separate office for the registra- 
tion of native title deeds. 

Yes. I would convey the land to the heirs of a deceased native at half the 
present cost. 

No instance of this kind has como under my notice, but I have heard 
of such cases. I think this arises from the proposed system of individual titles 
not having been properly explained. Tho people in my location are in favour of the 
system. 

The system of individual titles being for the better pacification of the country as 
well as for the benefit of the natives. I think that the expense of survey and title 
deeds should be borue in equal shares by the Government aud the natives. 

I am acquainted with the Act Nu. 40 of 1879, but it has nut been put in opera- 
tion in the locations in my neighbourhoud, so cannot speak -on the subject. But I 
approve of it. | 

I am not in favour of long leases to natives, who really own the land from their 
chiefs. I think they should receive grants on quitrent. Yes; I would give grants 
to natives who have been leaseholders for long terms. 

I think it would be absolutely necessary to have a commission or court to ascer- 
tain who really have interests or claim to land under tribal custom, and also for the 
conversion of leases into absolute property. 

Yes. I think it would Le very beneficial and advisable if the court referred to, 
once for all, would settle all cases relating to land in which the interests of natives, 
tribal or individual, are affected. 


LOCAL SELI-GOVERNMENT. 


The systom of native general government is despotic, administered by the chief, 
assisted by the ‘‘ amapakati”’ councillors. 

Native laws and customs recognise no sort of village or subordinate govern- 
ment. 

If you recognise local native self-government, of course the persons charged 
with its administration would have legislative and executive powers, as well as judi- 
cial. My opinion of such a governmeut is that it is entirely premature, the system 
is nut adapted to the mental condition of the natives under our Government. 

I am not aware of any sort of municipal government, according to native usage, 
Loing in existence for the purpose of regulating sanitary arrangements, cattle kraals, 
agricultural land, and grazing rights. I think the uatives are not sufficiently civi- 
lised to enable them to undertake such duties. 

Festeri Soga, 68 years of age, brother of the lute Rev. Tiyo Soga, who assisted 
wwe in framing most of these auswers, when 1 put Question No. 4 to him, now 
under reply, laughed most heartily, while tears flowed freely from his eyes. When 
he became sufficiently culin to reply, le said: ‘‘ The Muglish must still be very igno- 
rant of Kafir laws and customs.”’ 

The will of the chief and councillors is the popular will in all the arrangements 
connected with the tribe. 

The system of taxation for municipal purposes is not known among the natives. 
T have heard, however, that a quasi-system of this nature existed one time among 
Captain Blyth’s Fingves, Transkei. 

The right of voting, us far as I know, is not appreciated by the natives in the 
Eastern Province. And when they vate, it is neither exercised intelligently 
nor independently. 1t is kuown that natives have gone from missionary stations to 
the poll with pieces of paper in their hands, uj-on which was written the name of the 
gentleman fur whom they were tu vote. 

No. I have not observed any desire in the natives to exorcise control of affairs 
of their own government. 

No. 

J cannot answer this question. 

If it were practicable to give the several territories in the Transkei modified 
self-government, it would not be safe at present to give the people parliamentary 


_frauchise. Nor would they attach any value to the principle and privilage of voting. 


Iducate the people first tu read, write, industry, and to understand a little of politics 
aud political economy, and then give the franchise if they desire it. 

_ The proposed scheme of native self-government would most certainly be unsafe 
for tle Colony if it lessened the personal authority of the magistrate in his endeavour 
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to maintain good government for the people. It would simply give the tribes every 
facility to concoct rebellion. 

No; the natives hero, except perhaps on two or three missionary stations, are 
not sufficiently civilised and educated to enable them to make and enforce rules for 
the regulation of village matters, as is the case at Ceylon in village management. 
The natives of Ceylon, Bombay, and Madras, should not be compared with thc natives 
here. In 1842-5, when I was in those countries, the native villagers were civilised, 
and, on the wholo, fairly educated, pursuing superior agriculture, commerce, and 
trades, such as goldsmiths, weaving cloth, carpentry and cabinet-making, tailoring, 
boot-making, blacksmiths, &c. And their leading and wealthy men, in some 
instances, lived in superior houses to what wo have on the frontier. 

Yos; in some native cases, the chief, councillors, and intelligent headmen, would 
be of service to the magistrate in rendering assistance both as assessors and jurors. 

In the prosent stato of the native miud, ignorant and uncultured, they are unfit 
for divisional council work. They would certainly never tax themselves. This 
work should be left to the magistrate, four Europeans including a missionary, the 
chief, and four councillors. 

School boards would be necessary. Tho chief school board should consist of 
the magistrate and his clerk, the missionary and his assistant, one more 
European, the chief and three councillors, with power to receive tho school fees 
from the teachers, the Government grant in aid of schools in the torritory, expend 
the samo on tho schvol ostablishments, visit the schools periodically, aud see that the 
school buildings aro ay in good order and repair. Tho village boards should con- 
sist of the teacher, one headman, and ono other intelligent man, whose duty would be 
to collect the school fees and attend to the affairs of the village generally. 

I do not favour native self-government at present. Nativelaws and customs could 
not be made conformable to the working of the principle of native self-government as 
suggested in the preceeding questions. ‘Thore are nu native laws to bring in aid of 
such a principle. The whole is an innovation, or new system, requiring the natives 


to adopt. 

The natives, outhe whole, would not look favourably on boing compelled to 
observe the customary laws of streets, and build their houses with regularity and 
order. But these regulations may all be complied with by using a little tact and 
patience. I fear the old fashioned round huts could not be dono away with for many 
years. All these matters would depend on the advance of civilisation. 

Yos. I think it would bo a wise step in the right direction. I would even go 
further. I would exempt such laudable cases from charges on huts for three years. 

Yes. I approve of such a course, but I would not advance money to persons 
indiscriminately. It should be advanced to persons possessed of some property. 

Yos. I would recommend prizes in money. This would be a great incentive to 
progress in building square houses. 

Natives have not appreciated the objects of agricultural societies. There are two 
instances, however, where they have taken an interest, encouraged, I presume, by 
their magistrates and Europeans in their respective districts. These shewed them- 
selves in Fingoland, Transkei, and Emigrant Tambookioland. 

Tho sale of spirituous liquors in the annexed territorics should be prohibited to 
natives only, except for medical purposes. 


‘J. M. STEVENSON, Inspector, Location No. 3. 


By Rev. W. Beste, Lutheran Minister, and Berlin Society’s 
Missionary, Stutterheim. 
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I laboured during seventeen years as a Missionary of the Berlin Mission Society 
amongst the Gaikas in the district of Stutterheim ; I am, however, as the population 
in our gs eee is @ very mixed one, familiar also with other native tribes, as 
Fingoes, Hottentots, &c. 

I do not know of any new laws made ane Gaikas or Fingoes during the last 
twenty yoars. As ng as a tribe has a chief, this chief makes all the new laws; 
most of the Kafir laws, however, are more or less old laws, and though these laws are 
generally known in the tribe, their is often very uncertain. Such law, if altered at 
all, are altored by the chief alone, or by the chief and his legal advisors, the ‘‘ ama- 
pakati.” The people, as such, have no part in framing laws. 

The repositories of the laws are tho chief and the ‘‘amapakati.” Written laws do 
not exist among the natives of South Africa ; all has to be guided by precedents. 

I do not fully understand these questions, but as far as I understand them I 
would answer them in the negative. 
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Criminal offences are all those offences relating to a person (except a married 
woman). All criminal cases belong, therefore, to and must be brought before the 
chief or king, who gives judgment, as ho claims the person, and also all matters re- 
lating to the person, as his property. Civil offences are all those offences relating to 
the propery of a person, as cattle, &c.; and as the wife is the property of the man, 
offences relating to a married woman are civil offences. Therefore, whilst theft, 
according to English law is a criminal case, the same is amongst the Kafirs a civil 
case, for it relates to the property of a person, and must be brought, as aro all other 
civli cases, before the ‘‘ amapakati.”’ 

Criminal cases are, witchcraft, murder, homicide, rape, treason, assault, and 
others, relating to the person. 

Civil cases are, adultery, seduction of virgins, theft, injury to property by 
trospass, &c. Marriage disputes, divorce, inheritance for the wife and children are, 
as aforesaid, also looked upon as belonging to the proporty of a man, who has bought 
his wifo and paid for her in cattle. 

The punishment inflicted by the chiof for criminal offences aro death or heavy 
fines. Imprisonment, hard labour, &., are not known among tho nativesof South Africa 
as faras I know. Tho heaviest punishmont, death, stands on witchcraft, for such an 
offender is eaten up, that is, tho whole of his cattle is confiscated, and he himself 
put to death or cast out. The penalty of all other criminal offences is paid in cattle; 
the number varies between one and ten head of cattlo. Mr. Warner, for instance, 
puts down seven head of cattle as the siz, or penalty for the murder of a man. 

There are differences between Kafir law and Colonial law; but I think native 
law should no longer be retained in tho Colony, and amongst all natives who have a 
Certificate of Citizenship. It is an anomaly, that amongst natives, being British sub- 
jects, in a British Colony, under English Government, with English magistrates, 
native law should be retained. For all English subjects thore should exist only one 
code of law. 

I never heard of any penalty, according to native law, for drunkness, vagrancy, 
trespass, carrying weapons, &c. 

The most effective punishment for natives are, in my opinion, heavy fines in 
cattle, for the native likes his cattle best. If the culprit is a pauper, imprisonment 
with really hard labour for a long period, if possible in Cape Town or similar places, 
which require a voyage, for the natives do not like to be embarked in a ship 
Corporal punishment should be retained too, as the natives regard it as real puniah- 
ment, whilst they often turn into ridicule prison and hard labour. 

Only two tribunals exist among the natives. 


(a.) The tribunal of the chief for criminal cases. 


(6.) The tribunal of the ‘‘ amapakati”’ for civil cases. Tho chieftainship is heredi- 
tary ; the ‘‘amapakati” are nominated by tho chief, and selected from different parts 
of the tribe, known as persons of intelligonco and influence. These ‘‘ amapakati” 
aro the House of Lords and the Great Council of the tribe, and though the chief pro- 
nounces the sentence himself, yet he is very careful to ask the opinion, and, perhaps‘ 
even the approval, especially in all cases of importance, and in this way the 
‘ amapakati ’ can modify the despotism of the chief. The ‘‘ amapakati’’ are remune- 
rated by the chief out of the fines which the offonder has to pay to the chief in 
criminal cases, and which form part of tho chief’s revenues. 


Mode of procedure in criminal cases :—In all criminal cases the chief is not only 
the judge, but also the accuser and prosecutor, at least in many cases. This is one of 
the greatest defects in the native jurisdiction : that the legislative, judicial, and 
executive power rests in the hands of one and the samo individual. And as the chief 
is the highest authority, all these criminal cases allow no appeal. In civil cases the 
whole process is very different. 


Hearsay evidence is, I think, not allowed; but the evidonco of informers, women, 
wives, children, and evon accomplicos, is accepted and used, especially if against the 
accused. There is, however, another great differenco betweon native and English 
law; the ge seee law regards overy accused as boing innocent, until his guilt 
is proved. afir law, and also Gorman law, regards every accused as guilty until 
ho has proved his innocence. 


Torture was formerly exercised pretty often among the Kafirs, especially in cases 
of witchcraft, in order to compel the accused to reveal the materials by which he per- 
formed the enchantment. In countries whero tho treo ants aro plentiful, tho nests of 
these ants are sought ; the accused is then tied and laid down on the ground, water is 
thrown over his body, and after that the ant-nests are beaten to pieces on the poor 
captive: this treatment, ofc ourse, irritates the ants and causes them to bite most 
furiosly ; they also creep into ears, eyes, nostrils, and mouth, and produce the most 
excruciating pain by their bites. This is ono mode of torture. Another is as 
follows :—The accused is tid to a pole as cloee as possible ; a large fire is now made 
rounb the pole, so that the poor victim is roasted alive in the full sense of the word. 
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In other places they torture the accused by binding strings so tightly round the thumbs 
, as to cause the most excruciating pain, until, in his agony, the poor wretch confesses or 
-produces some kind of “ ubuti’’ bewitching matter. 
13. False testimony is, according to native law, no crime; native witnesses try 
nearly always hard to obscure the truth as much as possible by telling lies. 
14. Fines. In criminal cases the fines are received by the chief, who, howevor, re- 


munerates from thoso fines his councillors. In civil cases the fines go also to the 
chief and ‘‘ amapakati,’”’ but also the plaintiff participates in it. I never heard that 
informers received any remuneration. 


15. If a nativo is found guilty of a crime, the native law and its administrators know 
no romission of penalty or pardon. 
16. I do not think that, according to native law, crimes are prescribed after a certain 


lapse of time, but natives will scldom take legal proceedings for an old offence after a 
lapse of time. 

17. Laws genorally relating to natives to be repealed or amended ? Upon tho whole. 
these laws are good and sufficient if well oxplained to the natives and equally carried 
out. The Cattlo Branding Act could, perhaps, be so far amended that the cattle be- 
longing to a cortain location or division bo branded, not with the Government brand, 
as has been the caso in somo placos, very much against the will of tho native owners, 
but with a special location brand for cach location or division. 

18. I do not think that the laws relating to natives could be better applied by local 
or municipal rogulations than by general law. 

19—20. Tho magistrates’ courts and circuit court are tho best tribunals administering 
criminal law among the native subjects. 

Trials by a jury, consisting of nativos, I do not think practicable, for: (1) Most 
of the natives are still heathen ; they do not know what an oath is, nor can they take, 
an oath, being hoathen. (2) They do not uncorstand the great responsibility of as 
juror. (3) In circuit courts and other courts, where not every word spokon can be 
translated, natives are not fit to find a verdict, as they do not understand the English 
language. I ofton regretted, fortho same reason, to find among the jurors s0 many 
Germans, for I know that many of the German immigrants do not understand the 
English languago, translation by tho interpreter being impossible, as tho necessary 
time is wanting. 


21. I do not think that it would be advantageous that circuit courts should sit in the 
torritorios beyond the Colony. 

22. All civil cases, petty offences included, nmong natives, should be tried by the - 
resident magistrate, and no chicf or headman be allowed to try any such cases. 

23. Collective responsibility. Among semi-barlbarous natives collective responsibility 


is, perhaps, tho best policy which can be adopted. Ono is thus made responsible for 
the offencos of another, and will prevent crimo from celf-intorest. Dut when natives 
are brought under English law, personal responsibility should bo adopted by punishing 
tho actual culprit. 


24. The stated customs concerning spoor cases should no longer be maintained among 
. natives undor British authority. 

25. The system of collective responsibility is, upon the whole, now as much rocog- 
nised among natives as evor it was. 

26. The headman of the |:raal has to collect the fine imposed on a kraal, under the 
law of colloctive responsibility. 

27. Among natives under British rule no tribunal should be rocognised where a chief 
exercises judicial functions. 

28. Witchcraft should ho declared a penal ofienco. Circumcision and “ intonjane,”’ 


with their heathonish secompaniments, should be put down ty law, or circumcision 
allowed to be effected only during infancy. 

29—30. TI only can urge again the necessity of having only one code of law and the same 
tribunals for all British subjects, whether while or coloured. 


- Crvit. 
31. No native tribe living in South Africa has any written laws concerning civil 
right. 
32. I nevor heard of any native laws doaling with tho contract of pledge, suretyship, 


donation, loan, intorest, selling and hiring, doposit, sale and purchase, agency 
mandate, «&c. 

33—34. Ido not know. 

35—36. Mode of procedure in civil cases among natives. (Cfr. sub. 5, about civil cases 
according to native law). 

When a native thinks to have sufficient ground to entor a civil action against 
anothor porson, he procoeds with a party of his friends, all armed, to tho residence of 
his opponout. Such a party is readily known as a Jaw party by its aspoct and deport- 
mont. Its appoaranco at any kraal isthe signal for all its adult male inhabitants to 
assemble. Both partics sit down separatly, but within convorsing distance, surveying 
each other in silenco, waiting whose patience will fail first. At last, perhaps, one of 
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the defendant’s party exclaims: ‘Tell us the news.” And the council is opened. The 
plaintiff’s party commences a minute statement of the case, which is thoroughly sifted 
by the defendant’s party, often sentence by sentence. The next day the partios meet 
again, and the whole case is now gone into, which takes often many long hours. If 
the parties can come to terms, the caseis ended ; but should they not agree, the case is 
brought before a higher tribunal, that is to say, before the ‘‘amapakati” of the loca- 
tion. If this is of no avail, they take the case into the groat place, where it is 
discussed again at length in the great council before the chief, who gives the 
final decision. A party is then sent from the great place to enforce the decision of 
the chief, and to bring back the chiof’s share of the fineimposed. This is the mode of 
procedure in civil cases. 
I never heard of any custom dealing with cases of insolvency. 


38—39. I think there is no necessity for a code of civillaw embodying native customs. 


40. 


41, 


1. 


I think it would be advisable to introduce the Master and Servants’ Law, as it 
is in force in this Colony, into the annexed territories. 

Age of majority according to native law. Native boys (among Kafirs) are intro- 
duced by the rite of circumcision into the state of manhood, and this rite is, therefore, 
performed at the age of puberty. Tho minors, when circumcised, come of age. 

Immunity of minors according to native law. The father is made responsible for 
the conduct and offences of his children. The sons of chiofs, however, are 
permitted to steal from the people of their own tribe, and no case can be brought 
against their father or against themselves, evon if they are caught in the act, and 
even the injured party could bo brought to justice for assaulting a chief’s son, would 
he dare to beat the young thief. 


Nore.—I stated, sub-section 2, that I do not know of any new law made among the 
Kafirs during the last twenty ycars, but I am well acquainted with certain new 
customs among the Gaika tribe. As these customs are not generally known, I will 
describe two of them. 

(1) Tho custom called “ isinyono”’ appeared among the Gaikas in 1873. The Gaikas 
stato that the custom of ‘‘isinyono” was invented to pass the time by making 
fun. When ‘isinyono” shall be made on a certain kraal, all the married 
women of the place go to their friends, and each woman begs for half-a-crown 
(2s. 6d.) This moncy they put together and buy brandy for the whole amount. 
Now, all the men of the kraal are called together, and also the men and women 
of the neighbourhood are invited. The mon then sit down near the cattle kraal ; 
the womon go to a certain place where they have kept the brandy. Each woman 
takes now one well-filled bottlo in each hand, and so they advance one behind the 
other, merrily singing, until they arrive at the kraal, where each woman puts her 
two bottles of brandy on tho ground before her husband, then the women retire 
again toa distance, and now the drinking bout begins, in which also the women 
participate, who have many privileges on this day ; among other things, they are 
permitted to point with thoir finger to the nose of their husband, which is a heavy 
offence at other times. This privilege has given the name to this custom, for 
‘ ukunyona’”’ means to point with the finger. Eye witnesses have stated that 
they have counted on such occasions no less than sixty or seventy bottles of 
brandy. 

(2) The name of another custom of tho Gaikas is ‘‘ ukuguzuba.” The Gaikas told me 
there was in 1871, a Gaika, his name was u-Guzuba, a very bad man. One day 
he was feeding the cattle of a white man, when his stepdaughter came to him at 
dinner time and brought him something to eat, he overpowered the girl and com- 
mitted the unnatural crime of incest. ‘‘ Now by this crime all our girls are 
polluted,’ said the Gaikas, ‘“‘we must purify all our wives and girls.” The 
purification is effected in the following way :—The girls and wives of a kraal go 
to their friends and beg for money. With this money they buy brandy. 
A missionary counted at a certain kraal no less than ninty-four bottles, procured 
by the wives and girls of the kraal for the celebration of the ‘“ ukuguzuba” 
custom. All the inhabitants of the kraal and all the neighbours invited, males 
and females, begin now to purify the polluted girls by drinking as much brandy 
as they possibly can. 

I could name two other new customs of the Gaikas, the custom of ‘‘ uswazi” and 
that of the “ intlombe yabafazi”; all these new customs scem to be invented expressly 
to procure an opportunity for brandy-driuking. 


MARRIAGE AND INHERITANCE. 
ACARRIAGR. 


T think that polygamy hes lessened since Rritish Government and Christian 
missions have become settled in this Colony. 


U 
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2. The cause of the diminution of polygamy is to be attributed to Christianity. 
3. No church authority (as far as I know) considers polygamy to be compatible 


with a sincere profession of the Christian faith, and, according to the rules of the 
Lutheran Church, to which I belong, no polygamist can be admitted to church 
membership. 

A heathen polygamist, seeking admission to the church, cannot be accepted as 
such according to our rules; and Christians becoming polygamists are excommuni- 
cated. Polygamy cannot be tolerated among Christian natives, for: (1) It is against 
the doctrines of the Bible, especially of the New Testament; (2) It is against the 
laws of this Colony. 

Many heathen monogamists may be found, but amongst them, only few, I think, 
are monogamists from choice, but they have only one wife, because they cannot yet 


. afford to pay for a second one. Instances of heathen monogamists from choice may 


be accounted for in different ways :—A heathen polygamist may become a monoga- 
mist as experience has taught him, that polygamy puts an end to home comfort and 
peace ; or he may become a monogamist, taught by, and following the example of 
the white inhabitants of this country all around him. 

‘‘Ukulobola.’’—In this custom two different things must be well distinguished, 
viz.: (a) what ‘‘ukulobola”” had originally in view; and (6) what became of it in 
practice. 

The custom known as ‘‘ukulobola’’ was originally nothing else than a kind of 
ante-nuptial contract, by which a certain number of cattle was given by the bride- 
groom, not as a price for his future wife, but asa settlement for her and her children 
in case she should become a widow, and as a guarantee for good treatment by her 
husband during his lifetime. In practice, however, ‘‘ ukulobola ”’ is mostly looked 
upon by fathers and guardians as a means of procuring a number of cattle for their 
own use, and it is for the general love of cattle among the natives, that the father 
or guardians only too often forget to consult the wishes of the daughter, and accepts 
as son-in-law, always that man who Offers the largest dowry, so that the whole matter 
looks like a sale or purchase. 

Similar customs are found among other nations, ¢.g., (a) among the old Jews, 


cfr. Exodus, 22—16. The word mohar used here, means: ‘‘pretium pro sponsa 
parentibus ejus solutum ;’”’ (5) among the old Greeks (Homero’s time), they distin- 
guish between pherné or protz, meaning the dowry which the bride receives from her 


own parents, and hedna, the same as the above-mentioned Hebrew word mokar : « pre- 
tium pro sponsa solutum,” cfr. Aristot: Politic. 2, 8. 

‘‘Ukulobola,” regarded in the light of a guarantee or as a settlement for the widow, 
seems to be a good institution, but everybody who knows the degraded position of the 
wife among our natives, and especially that of a widow, will soon find out that the 
real value of this institution is very problematic. Forin case a wife becomes a 
widow, she does not receive the cattle set apart for this emergency, but she has to 
remain with the relatives of her late husband as their inherited property. She can 
not marry again, unless she runs away and returnsto her own friends, in which 
case, however, she must leave her children behind, who are also the property of the 
relations of her late husband. If the widow prefers to reside with the friends of her 
late lord, to enjoy the society of her children, she is not married again, as all her 
children thus born after the death of her first husband would be looked upon as his 
(the first husband’s) children. The widows, therefore, generally become concubines 
from time to time, of such men as her late husband’s relations may approve off, 


and also the children the widow may have by them, are considered as her dead 


husband’s property. 

According to the ideas of natives, the consent of the woman is not essential to a 
proposed marriage. The father, or, if he is dead, the guardian, looks upon his 
daughter as his property, with which he can do ashe thinks right or profitable, 
without asking the consent, or consulting the wishes of his daughter. 

I have heard, at different times, of several cases of compulsory marriages against 
the will of the bride. Some time ago, a Betchuana girl, who was a member of the 
church, was ordered by her heathen father to be marned to an old polygamist. All 
her remonstrations and prayers were in vain. When at last the day of marriage was 
appointed, she fled to her missionary for protection. The enraged father of the girl 
found her out very soon, and would have forced her to comply with his request, 
had not the missionary, with the help of other Christians, paid to the 
father of the bride the same number of cattle which the ald polygamist 
had promised to pay for the youthful bride. Similar cases have happened 
also among the Kafirs. Heathen girls will, in most cases, soon give way 
if compelled to marry against their own inclinations: they know that runnin 
away would be of no avail. Their father, mother, brother, and other relations, wi 
turn out against her, and when she is hunted out, all her friends will combine their 
utmost efforts and threats to induce her to comply, or seize her by main force, and, in 
case she should try to persist in her refusal, her father would thrust his spear through 
her. 
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Native women have to work for their husbands. They must build the huts, 
and perform all the necessary domestic and agricultural. labours, &c., while «their 
lurd can eat and drink, bask in the sun, and t and smoke the whole day. Only 
since and where European ploughs have been introduced among the natives, the men 
are forced to plough themselves, as the women do not understand this work, or can- 
not manage the heavy plough. But, in all other respects, the man is, accordizg to 
the ideas of the natives, made to lead a life of pleasure ; the women, however, are 
made to work hard, and, if she is lazy, her lord will soon beat her, and eompel her to 
do the work committed to her. 

According to native conception, the wife is, regarding her social status, not at all 
the equal of her husband. The wife belongs, as said before, to the property of her 
husband, who is her lord in the fullest sense of the word. Expressions as the fol- 
lowing are often heard among natives concerning their wives: ‘‘I have paid for you 
so and so many head of cattle, therefore you are my servant and my dog, your place 
is under my feet.” Their condition is decidedly servile. 

Kafir law does not fix any limit to the number of wives a man may take; he is 
at liberty to increase their number to ten or twenty, or more, if he has cattle enough 
to pav for them. 

Disparity of age is among natives no reason to prevent a marriage. It is, on the 
contrary, quite customary among Kafirs and other aborigines, that men, advanced in 
age, take a young wife to the others, to keep up youth, and a Kafir will never believe 
himself old as long as he can marry a young wife, who imparts freshness and youth 
to his wrinkled frame. 

Divorce is recognised by native law, but the latter does not stipulate certain 
grounds for divorce. A man can dismiss his wife for a mere trifle, or without alleg- 
ing any reason at all. Also the wife may leave her husband and return home if 
she is not satisfied, but. in most cases, when the wife leaves the husband, only a 
temporary separation will he the consequence, and she returns aS soon as one or more 
head of cattle are paid by her husband, often asa part of the “ ukulobola ”’ cattle, 
which was not paid. A legal process to obtain a divorce does not exist among the 
Kafirs. Reasons assigned for divorce are the following :—On the man’s side: adul- 
tery, barrenness, a quarrelsome disposition, or dislike in general; on the wife’s side: 
illtreatment and other reasons as litigations about ‘‘ ukuwlobola”’ cattle to be paid. 
If reconailiation cannot be brought about, the husband can, in cases of divorce, claim 
back the cattle he paid for ‘‘ ukulobola,” and all the children remain with him. 

Condition of a polygamist’s domestic circle :—As each wife of a polyfamist has 
her own separate hut. built for her and her children, the wives are not mixed up, 
and much quarreling and enmity is hereby prohibited ; but there exists. nevertheless, 
much jealousy and strife amongst the different wives of a polygamist. for one of the 
wives is always his favourite, who domineers with her children over the rest. Sucha 
favourite now will. of course, not like it to be forsaken, and will be flushed with 
anger and resentment if she sees all the attentions of her husband transferred to a rival. 
But a single woman will. nevertheless, consent if her husband tells her that he 


“Intends to take a second wife; she will, in many cases, even be glad of it, for she 


dep in the second wife, a companion to share her toil, and make her labour 
ighter. 

On the completion of the marriage, the cattle pass.absolutely tothe father or 
guardian of the bride. Only in case of barrenness the husband may claim back all 
the cattle he paid for ‘“‘ ukulobola,” if he sends the wife home. 

I do not know of a case in which a father disposed a second time of his daugh- 
ter to another husband, the first one still living ; but such cases may occur whien a 
man clivorces his wife; if he has a clear and strong case to doso, then he may recover 
some or the whole cattle he gave for her. After such a divorce the father or guar- 
dian of the divorced woman is permitted to marry her again to the highest bidder, 
the first husband still living. . 

Polygamy cannot be sanctioned nor legalised by Government, as this custom 1s 
against the laws of the Colony. But I think a law should he passed and duly pro- 
mulgated, stating :—(1.) That after a certain date, say after the Ist January, 1883, 
only one wife (the first or great one) be recognised by law. (2.) That from this 
date all native marriages must .be registered by the magistrate, or another officer 
appointed by Government, and that only the marriages thus registered are recognised 
as legal, and that all the other wives taken after registration according to native 
custom, shall be looked upon as concubines. (3.) That no compulsory marriages shall 
be allowed henceforth, but that every girl or woman shall be permitted to make her 
case known to the magistrate, who should be empowered to afford her protection. 

The Church has long tried to put an end to the custom of ‘“ ukulobola,” by 
instruction and discipline, but without success. Only among native Christians the old 
expression: ‘‘ukulobola’’ has disappeared, still the custom prospers under 
the new title of ‘a present.’? If Government cannot put an end to the custom 
of ‘“ukulobola ”’ itself by law or Act of Parliament, it should, at least, try to do away 
with some of the evil consequences of this custom, viz:—(1.) The number of cattle 
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paid should be limited to four or five head, tho number to be put down in thea 
marriage certificate. (2.) Widows should be permitted tomarry a second time without 
a payment of “ ukulobola,” the ran ae of these marriages to be thoir own, and 
not the property of the heir of the doceased (first) husband, as it would be the 
case according to Kafir law. 

This question I have already answered in the foregoing paragraph, whore I 
said, that no compulsory marriage should be permitted. ‘lhe father shall have tho 
right to withhold his sanction to the choice of his son or daughter, but not the right 
to force a husband upon his daughter against her inclination. In my opinion, has 
likewise a court of justice no right whatever to forco a woman to marry a certain 
person against her own will. 

I think there is no necessity on the side of the Governmont to acknowledge 
bigamy, for it isan immoral custom, and cannot bo tolerated. Bigamy is 4 crime 
which, if perpetrated by white pedple, is punished; tho samo should be inflicted 
if a native lives in open bigamy. But if, froma ccrtain dato, as stated before, all 
native marriages are to be registered, and only one wife (whether the first or tho 
great one) be recognised as the legal wifo, I do not sceany necessity to acknowledye 
bigamy, as then the second wife is, according to law, nothing more than a concubine. 

These are most certainly the ideas of all tho native tribes immediately con- 
nected with this Colony, especially the ideas of tho heathen Kafirs. 

Certainly. , 

According to Kafir law, the “ uduli”’ constitutes a marriage, viz. :—The men of 
the bridal party are summoned to the cattlo kraal, in their presence an ox is 
caught and slaughtered after a certain barbarous mannor, and its meat eaten. This 
is the ratification of the marriage contract. 

I think, as already stated above, that a now law should be made for the rocog- 
nition of Kafir marriages. Disputes relating to marriages and the custody of children 
should bo dvalt with according to the above, and other existing laws. 

I have already, in the foregoing paragraph, explained my views concerning poly- 
gomy and ‘‘ukulobola.” Ido not think it would be a compromise of principles if 

overnment directs the magistrates as stated. i 


INHERITANCE. 


This very important subjoct appears at first sight, owing to polygamy, to be 
involved in great confusion among our South African natives. Such, however, is 
not tho case, quite on the contrary, everything is very simple, and all is arranged 
according to certain rules, bearing in mind the following two facts :—(1.) Only movable 
property is known and left by natives. The ground they live upon and the gardens 
they cultivate beiong to the chief. (2.) According to native law, females cannot in- 
herit property, for they are property themselves. The two articles of the highost 
value for inheritance are among natives: cattle and females, and only males can 
inherit them. 

The mode in which the movable property is distributed amongst the male heirs 
is the following :—Each wifo of a molpearaict has, not only a separate hut or house, 
but also a separate establishment, that means : Each house receives a certain num- 
ber of cattle for the support of the inhabitants, which remain reserved for the use of 
this house, during the life of the husband and father. If the husband dies without 
having divided his property otherwise, the eldest son of the great wife inherits the 
whole of his father’s property, cattle, females, and everything left. But the usuat 
way is, that the father during his lifotime disposes of his property, so that the eldesl 
son of each separate house inherits the whole cattle belonging to such house. 

Should a man have no sons, his property is inherited by tie father, if still alive, 
if not, by his eldest brother (of the same house); should there be no brother of the same 
mother, the property goes to the eldest son of his brother’s great wife. In case of a 
failure of a male heir in that house, then the eldest son of the next house in rank 
inherits, and soon. In the eventof an entire failure of brothers, then the eldest 
brother of his father, born of the same mother as his father, comes in for the inheri- 
tance. Should no heir at all be found, then the property falls back to the chief of the 
tribe, but it cannot be inherited by a daughter or a female. 

With the cattle, which in common cases the eldest son of the establishment 
inherits, he is supposed to pay for a wife, and thus to lay the foundation of a new 
house. When he is settled his younger brothers, may also take wives if they can 
afford it, but not before the eldest brother is married. 

I think so. 

Tho Native Inheritance Act (Act 18, 1864) finds, as fur as I can see, little favour 
among natives for the following reasons :—(1.) The Act 18, 1864, is not known among 
natives. (2.) Thoy prefer their own laws concerning inhoritance. The natives know 
only movable property, as stuted above; the estate, that is, the building lot for the 
hut or huts, and the land for cultivation, is the property of the chiof of each tribe or 


‘clan, and it is, together with the chieftainship, inherited by the great son of the great 
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wife. Evon tho natives living in the Colony under British rule prefer to follow this 
custom, and leave the estate in general to the eldest son, the future head of the 
family. 

T have reason to believe that the Act 18, 1864, and its purpose, is not known 
nor understood among the natives. Their own law concerning inheritance is very 
simple and clear, and I think Government should, at least for a time, allow the 
natives to manage their inheritance affairs according to their own custom, until they 
ean be brought under the Colonial inheritance law. 

The succession of property has been regulated among the Kafirs according to 
native law before as well as since the Act 18, 1864, has been proclaimed. The young 
chief, the great son of the great wife, as the future head of the family inherits 
the estate (cfr. § 26, 2). 

No; I do not think so. The final aim of the Government must always be, one 
law for white and coloured subjects,;and I think the natives will far better under- 
stand the Colonial law than a law half British, half Kafir, in its composition. 

This is the only correct representation of tho native inheritance law. In newly- 
annexed territories, and among tribes more or less still governed by their own chiefs, 
native law must be consulted, but the natives residing within the limits of the Colony 
should gradually be brought under British law. One law for white and coloured! 
But the Governmont must endeavour to reach this aim gradually; at present, how- 
ever, very little has been done inthis direction. The beginning should be made with 
certain laws, not many laws at one time, and these laws must then be thoroughly 
proclaimed among the natives and explained to them. The Kafirs are, upon the 
whole, a people easily made to obey the laws if they only understand them. 

men are naturally more or less attached to their own laws and customs, but 
among the better educated and moro civilised natives, there are, nevertheless, many who 
open acknowledge that the English law is better than their own laws. 
0 


According to the rules of the Lutheran Church, no mixed marriages (between 
a Christian and heathen) can be solemnised by a minister, such couples are sent by 
us to the magistrate. These civil marriages before the magistrate are not unfrequent 
in our district, but Christian natives prefer to be married in the church. 

If a polygamist, who wishes to become a Christian, dismisses his wives for this 
reason to keep only one, he can be married to this wife by Christian marriage if 
this wife is also a Christian, or by civil marriage if she isnot. This is the way in 
which previously contracted polygamous marriages are affected by the civil or Chris- 
tian marriage. If, however, a man, who was married according to the Colonial law, 
subsequently becomes a polygamist, all his marriages subsequently contracted, accord- 
ing to native custom, are illegal, and the wives only concubines before the Colonial 
law. Thisis the way in which subsequently contracted polygamous marriages are 
affected by a civil or a Christian marriage. 

_ There certainly often arise hardships from this cause especially regarding the 
dismissed wives. Butin general the man does, as a Christian, whatever he can to 
alleviate these hardships of the divorced wives. Upon the whole, the natives fear 
these consequences, as a matter of fact, or things that cannot be helped. 

Registration of their marriages by a magistrate. 

Civil marriages, according to the Colonial’marriage law, from a certain date, to 
be published by Government, fot heathen couples or mixed couples. And Christian 
marriages according to the Colonial marriage law for Christian couples. 

I think a new native marriage law is necessary to legalise the stipulations con- 
tained in $§ 37 and 38; but Ido not believe that it will be necessary now, or in 
future, to make special laws for the natives concerning inheritance and ‘“ ukulobola,” 
the exiting Colonial laws must be put only in practice, and nothing to be acknow- 
ledged what is against these laws. 

Cfr DB, § 8, 

Polycumy is cortainly an obstacle to the advance of civilisation. Evils attend- 
ing polyuiny are: depravation of morality, immoralities, compulsory marriages, caltle- 
stealing, strife, and jealousy among the wives of the polygamist, &c. Polygamy 
aso renders mission work and real conversion difficult. ‘The advantages advanced by 
natives m favour of polygamy are: many children, especially girls, who are worth 
each so and so many head of cattle, many hands for agricultural and domestic work, 
more honour and consequence among the natives. Arguments against polygamy: 
Tho whito people are monogamists, but their descendants increase more rapidly than 
the decendants of nations living in polygamy. According to the word of God the 
wife is the man’s cqual, and should be his (the man’s) helpmate, and not his drudge. 

_ Tho practico of polygamy has decreased since, and wherever Christian missic- 
naries laboured among the natives. All the members of the church are monogamists, 
as no denomination permits the practice of polygamy to their members. 

Pit fomales are, according to native law, the property of their father or 
guardian. 

I do not know the laws of other countries well_enough to recommend them. 
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45. The father can divide his property during his lifetime among his. sons according 
to his own will. 

46. fe re ative estates have been only very scldom administered under the provisions of 

is Act. 

47. If a man has married according to the general Colonial law, his widow is en- 
titled to the inheritance according to the Cofonial law. Widows married to a man 
according to native law, should also inherit according to nativo custom. That is to 
say, nothing. When, in the first case, a man was, previous to his marriage according 
to the Colonial law, married to other women according to native law, the last named 
should not inherit according to Colonial law if they have been dismissed by divorce 
during the lifetime of the man. 

ccording to native custom the widow cannot inherit the estate or property of 
her late husband, being herself part of the property. 

48. I think polygamy, according to native custom, should, from a certain date, be 
made a criminal offence for those natives who have been married according to the pre- 
sent Colonial law, and subsequently contract another marriage according to native 
custom during the lifetime of the legally married wife. 

49. For natives living in the Colony, the Colonial inheritance law ; for other natives, 
the native law. But only for a time, keeping in view the principle, one law for white 
and coloured subjects. 


50. I recommend a written will, duly attested. | 
51. Administration according to the present Colonial law must be the aim in view. 
52. I do not think that the native custom ‘‘ukulobola,’? can be converted into a 


marriage settlement. There is no hope that such a system would likcly be acceptable 
to natives. 


W. BESTE, Lutheran Minister, and Berlin Missionary. 
Stutterheim, November 14th, 1881. 


By Rev. G. Tyamzashe, Native Congregational Minister, Kimberley. 
Kimberley, October 27th, 1881. 


J. Nostz, Esq., Secretary to the Commission on Native Laws and Customs. 


Srizn,—I bog to acknowledge the receipt of a copy of a series of questions upon the 
Native Laws and Customs. In reply, I regret to say, that it 1s only a few of these questions 
that I have attempted to answer. Being placed at a disadvantage by my absence from those 
who might have given me information on most of the questions, I am afraid I have not been 


able to do the justice to the subject which its importance demands. 
LAWS. 
Reriizs To 
Quszstions. 
1. I am Amaxosa by birth, of the Mangwevu clan, and of the Mgqika or Gaika 


tribe. The Amaxosa, therefore, is the only native tribe with whose luws and customs 
I have any claim of a certai 1 measure of acquaintance. ; 

2. Amaxosa laws may be said to be an accumulation of past expericnces. For 
instance, the settlement of all cases that had been decided by the judgment of the 
chiefs, as well as all their former acts, which havo been approved by the people, 
become law. As there are none of these laws committed to writing, tho only guide 
in altering or amending former acts, and introducing new ones, is the law of expe- 

‘diency. 

3. The memories of the chief, his councillors—especially his spokesmen—aro the 
repositories of every former act or law. In the absence of any one of the principle 
spokesmen, a case is generally postponed till his arrival. Writing was then quite 
unknown to the Amaxosa. 

4. It is understood, though not distinctly defined, that there 1s a difference between 
offences and civil rights and obligations, everything, however, being settled by com- 
mon sense and by the exigencies of the case. 

6, The native law, as to crimes and offences, substantially amount to this :—Any- 
one having a complaint against another may either go to the chicf, or to the sub- 
chief as he chooses. The sub-chief, with his councillors, has the m ght to decide the 
case, subject to an appeal to the chief. The decision of the chief is final. The mode 
of procedure is the same in both courts, and there is no defined punishment for each 
crime. . 

With the Amaxosa the principle crimes are :—Theft, adultery, witchcraft, and 

murder. Theft is generally punished by a fine, or by what 1s called “ Senne up, 
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or taking possession of all the property of the thief. Tho fine becomes the property 
of the chiet, and some of the councillors may get a share of it. Adultery is also 
punished by a fine. It is understood by Amaxosa law that any man caught in the act of 
adultery, with another man’s wife, wherever it might be, is at liberty, either to kill the 
culprit on the spot, cr to impose a fine. Murder is punished by an extended ‘“‘eating 
up ” of all the friends and neighbours of the murderer. 


Whero native law or custom as to crime or offences differs from Colonial 
law, or where there is any conflict between the two, I do not think it advisable to 
retain the native, unless it can be proved that the native is better and more Christian 
in its spirit. 

Drunkennoss was unknown to the Amaxosa. The Kafir beer, or ‘‘ utywala,” 
was a kind of bevorage used only by elderly men. 

As the land belonged to the head chief, and everyone who recognised him as 
his ruler had a right to it, vagrancy and trespass were out of the question, except 
in cascs where theft was suspected. 

Carrying weapons, in itself, was not considered as a crime, but people who had 
been convicted of making bad use of them were not allowed to carry them. 

The ‘inkundla,” or open space in front of a Kafir kraal, is recognised as the 
ie cout of justice. This does not seem to have been established by any lav, 
vit by custom. Among the chief’s councillors there are men who are generally 
known to be prudent, wise, and cloquent, and who aro therefore appointed by the 
chief, with consent of tho people, to be the proper spokesmen in every case. 
These men, or any of the councillors, may get a present from the chief whenever he 
finds occasion so to do. 

Tho mode of proceduro in criminal cases is as follows :—First, the ‘‘ undiman- 
rele,” or complainant, Nk to the ‘‘inkundla” of the chief’s kraal, or to that of one 
of the principal councillors. Standing at a distance from the other men, he calls 
out “ ndimangele,”—I complain. As soon as the councillors are ready to hear him, 
ono of them gives the furmal response ‘‘umangele yinina?’’—What are you com: 
plaining of ? Then follows a gcnoral statement of the matter. Ifthe case be accepted 
by tho chicf, an “imsila” or messenger of the court is then sent to the accused, 
originally bearing a tiger’s tail in his hand, as a sign of the chicf’s authority. On 
the appointed day, tho plaintiff goes to the ‘‘inkundla” of the chief’s kraal, and, 
standing at a distance from the councillors, calls out again ‘‘ndimangele.” After 
the usual response, ** umangele yinina ?”’ comes the official examination of the plain- 
tiff, the accused, and tho witnesses; then, last of all, comes the sentence by the chief 
himself. 

While the writer is not opposed to class legislation, or to the just treatment of 
natives aschildren, he would nut recommend the carrying of that principle to the 
extent of impeding their progress in civilisation. There are some natives, for in- 
stance, Who have had the privileges of an English training, and who enjoy the 
benefits of an Enelish education, to whom, if the Vass Act now in force in the 
Colony, were applied, it wonld be in the way of their progress. 

As the spirit of the Vagrant Act is to prevent cattle-stealing, I think the same 
object may be gained better by local regulation than by a general law. Natives 
rosiding at mission stations, for instance, should have certain municipal regu- 
lntions among themsclves for tho maintenance of order. For some natives, 8 
general law may be too strict; while for others again, it may be too general. As 
long as class legislation is fuund to be necessary and expedient for natives, it will 
be difficult to have one system of laws which work equally well in Kimberley, Basuto- 
land, Kafirland, and Cape Town. 

As local regulation is a powerful means in maintaining peace and order, I think 
that chiofs and headmen should be allowed to settle petty offences, subject to an 
appeal to the magistrate. 

Murder, under whatever Kafir custom committed, should bo declared a penal 


offence. Circumeision, ‘intonjane,” and ‘“ ukulobola ” should be put down by moral 
teaching. 


MARRIAGE AND INHERITANCE. 


The practice of polygamy has been considerably and appreciably lessened since 
tho introduction of British Government and Christian missionaries. 

The influence of Christianity, the oxample of school Kafirs, and the influence 
of the English people and Government, has helped to lessen this most degrading Kafir 
custom. 


To my knowledge,’no native Christian Church in this country considers polygamy 
to be compatible with a sincere Christian profession. 

In Congregational Churches we do not make any diffcrence between one becom: 
ing a polygamist after he had been admitted into Church fellowship, and the one who 
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had the practice before. We excommunicate the former as soon as he commits it, 


| while-we make it a condition of admittance in the case of the latter that he should 


24. 


keep only one of his wives. : 
Nearly all school Kafirs choose to have one wife. Among the natives under my 
astoral care here, there is not one polygamist, and yet many of them, such as the 
Batlapin, Barolong, Bakwena, Bamangwato, Bakhatta, Baperi, Batswella, Matonga, 
Matibele, Maswazi, Mazulu, and many others, are used to the practice of polygamy 
in their land. This may be accounted for by referring to the influence of British 

law and the example of other Christian Kafirs belonging to these various tribes. 

It is from ignorance of the Kafir custom, called ‘‘ukulobola,” that some people 
call it a sale transaction. The Amaxosa are not so deficient in personal regard and 
parental affection as that their daughters should allow themselves to be sold for 
cattle, while their parents think nothing of selling them. On the contrary, Kafir 
women look upon want of ‘‘ ukulobola” in their marriages as a disgrace to them. 
Such as are not “‘lotyalwa,’’ do not attain to the dignity of ‘a lawful wife. They are 
called ‘‘ amashweshwe,” concubines. | 

However similar this custom may be to a sale transaction, yet it is far from it, 
at least in an Amaxosa point of view. ‘‘Ukulobola” is a purely heathen custom. It, 
and the “ umdudo,” or public dance, and the marriage procession, are essential in 
constituting a legal Kafir marriage. Those who call it a sale transaction, simply 
because of the dowry, might as well draw the same inference from marriage fees in 
English marriages. 

_ ‘This confusion of ideas arises, perhaps, from the father of the girl, in Kafir 
marriages, exercising a certain amount of authority, as a father, in fixing the “‘ikazi” 


-ordowry. But do not English parents show the same authority about their daugh- 


ters, though in a civilised and Christian way ? 

To show that ‘ ukulobola” is not a sale transaction, and that it is not so 
regarded by the Amaxosa, after the fixed ‘‘ikazi’’ has been paid, the father still 
het the same authority as a father in demanding another “‘ ikazi”’ any time he 
wishes. | | 

In cases of bad treatment by the husband, the wife can return to her parents, as 
it was the case with Kreli’s daughter when Gangelizwe so cruelly ill-treated her. The 
‘“‘ikazi” never Db ese in justifying such ill-treatment, as we all know what bloody 
fights took place between Kreli and Gangclizwe on the occasion referred to. - 

_,, Negotiations are made by the parents of both parties. The consent of the 
young man is essential, while the unwillingness of the young woman is generally 


overruled, or suppressed, by her father’s influence. | 
Though Fhave not witnessed such extreme cases of compulsion against the wish 


' of the woman, I know that the father uses his influence, sometimes by force, against 
-the wishes of his daughter. | 
Ye 


In my opinion, “ukulobola” and ‘polygamy being purely heathen customs, 
accompanied by many evils, which are incompatible with a sincere Christian pro- 


_fession, should not be sanctioned by an enlightened Christian Government, for that 


would he ericouraging evil. At the same time, there can be no doubt that a 
Kafir marriage, considered as a purely civil contract, without regard to religion, 
has all the essential formalities for constituting it a legal marriage contract .of its 
own kind. I, therefore, heartily endorse the suggestion in question 24 under this 
head, with which I may appropriately close these remarks. = ~~ 
Polygamy and “ ukulobola ” being, in my opinion, evils which it is the duty of 
a good Government to abate and remove, I think those objects would be gained if 
our courts of justice established it as a rule that the practice should receive no sort of 
recognition, and it would be a compromise of the principles of that rule if the 
Government directed the magistrates to attend to, and equally settle, disputes con- 
nected with Kafir marriages, by a process of arbitration, free from the rigid rules 


and technicalities of legal process, but subject to certain necessary forms to be 
established in that behalf. ) 


GWAY TYAMZASHE, ~~ 
Congregational Minister. 


By the Rev. Richard Ross, Cunningham Mission Station, Transkei. 


LAWS. 
Rerrtra to 
Quesrroxs. 
1. I have boen familiar with the tribes between the Fish River and the Umtata 
for twenty-four years. : 
2. There is no process. As cases occur, the chief and his councillors decide. This 
decision forms a precedent for future guidance. 
3. (a) None. (b/ No. 
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iP None. 
8. Fine. Solitary imprisonment in a black hole or dark room, (natives feel this 
‘ most); transportation to public works distant from friends. 
; The chief and councillors. These appoint messengers to see the punishment 
carried out, who receive, as remuncration, a portion of the fine. 

10. (1.) The offended takes the offender to trial. 

(2.) Individuals conduct their own cases. 

(3.) Any councillor present examines. 

(4.) No particular manner. 

(5.) The chief and councillors present consult together. 

(6.) The chief, or a councillor instructed by him, passes sentence. 

11. Hearsay evidence is allowed. Every weight is given. 

12. Torture is applied in cases of those only that are accused of witchcraft. 

13. I believe not. 

14. The chief receives a portion ; the offended the greater part ; the informer generally 
@ small gift, 

15. There is no law. 

17. (1.) The Pass Law. Only natives travelling with stock should require a pass. (2.) The 
Branding Act ought to be repealed. (3.) Disarmament should only be applied asa 
punishment for disloyalty. Let our rule be firm, but not irritating. 

18. Decidedly yes. 

19. The magistrates and judges. Yes. The people of good character and ability 
in the district, without distinction of race, for cases similar in English law. 

20. Yes. Have the same rights as other juries, and the same cases should be sub- 
mitted to them as to other juries. In purely native districts there should be juries 
attached to the magistrate’s court. 

21, Yes, if the territories are under a magistrate. : 

22. They should be allowed to try such cases, though only subject to an appeal to 
the magistrate. But I think the chiefs should be pensioned off Headmen should 
be appointed for a definite period, re-appointed on good service. 

23 0; it is disadvantageous. 

24. No. 

25 It is decidedly on the wane. Peaceable, good results have followed. 

7 No For ah 1 hieftainshi 

; o. For where there are magistrates over e paying taxes, chieftainship 
should be abolished ; the chief receiving merely :oansion. . 

28. All immoral customs. These should be put down by law. 

29 Simplify the present criminal law, and make it take more immediate and direct 
effect. Let it be published in Kafir, and the natives be instructed in it by the magistrates 
and native superintendents. Every headman, and government paid native teacher, 
should get a copy. 

81. No. 

32. Breach of contract leads to an appeal to the chief, who may insist that the 
engagement be fulfilled. 

33. es. All personal rights are recognised. 

35. The chief and his councillors. 

36. By the chief. 

87. No. 

40. Yes. Let it be gradually introduced. 

41. No law as to age. Circumcision turns a youth into a man. All minors have 
the right of support, and are required to be subject to their parents or guardians, and 
are exempt from all responsibility except to their parents or jans. 

All women have the right of support, of protection to personal property, and to 
what they’produce. They have to attend to household affairs and labour in the gardens. 
The wife has the right to her husband’s property. Duties are the same es those 
of women in general, with the addition, of course, of attention to her family. The wife 
18 responsible only to her husband. 
MARRIAGE AND INHERITANCE. 
1. No ; except among those influenced by Christianity. 
2. The influence of Christianity only. 
3. I know of only one mission society that allows polygamists to have this standing. 

4. I know of only one mission society that does so. No polygamist should be 
received as & member. 

5. There have always been many such instances, but I believe there were more 
formerly than now. ; 
6. I adopt the latter view. In the normal state of customs, the cattle were given 


7 


after, not before the marriage; often, after the birth of the first child. 
No. Often, 
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8. Yes. Generally these are user ‘ndirectly, though sometimes directly. 
9. Not now-a-days. Certainly n * where grain is raised for sale. No force was 
ever used, as they grew up with the idea. . 

10. Not equal with the husband, though her condition is not servile. 

11. No. Law has nothing to do with the matter. 

12, No. Yes; it often happens that an aged man marries a young wife. 

18. Yes. Ill-treatment of the wife leads to the husband’s being divorced. The wife 
may be divorced for many a cause. 

14, Discord. Yes. The first wife sometimes wishes such accessions, sometimes 
not. 

15. —_ The cattle pass to the father or guardian. But the woman has an invested right 
to them, and, accordingly, can claim papper from her father or guardian, should she, 
under any circumstance, have to leave her husband. 

16. Yes; where there has been a legal divorce, but not otherwise. 

17. ‘‘Ukulobola”” may be suffered in the present state of the people. 

19, I disapprove of polygamy, and would not sanction, or recognise cases arising out 
of it. 

20. No. 

21. Yes. <A polygamist generally does not go out to labour at a great distance, as 
he has to watch his wives. 

22. A dance and “‘ukulobola.” 

23. No. I do not know. 

24. See answers to questions 17 and 19. 

25. The eldest son of each family is the heir. No wills nor executors. The chief or 
headman, when appealed to, sees to the legal distribution. 

26. Yes. However, as a rule, those left fatherless when young are unjustly treated. 

27. I have not the act; and estates in the Transkei are not administered under its 
provisions. 

31. No. She is not the property of her husband’s heir. She may remain as long 
as she pleases in her deceased husband’s village, supported by his property. She can 
marry without the heir’s consent; and when she does marry, her own friends arrange 
the marriage. 

32. Very much attached, and are very sensitive on them. They urge that these 
customs are more natural, free, and uncomplicated. 

33. Yes. Not for the better. 

34. Not before magistrates. They avoid, if possible, marriages before a magistrate. 
They have failed even to register their own native marriages at the magistrate’s office, 
although a law was passed in these parts, two years ago, requiring them to do so. 

35. re They prevent polygamous marriages. There are, however, many exceptions to 

8. 

36. Hardships arise from the fact that some missionaries and magistrates in general, 
do not insist‘ that the woman, a polygamist is to legally marry, shall be his chief 
wife, but permit him to choose out of his two or three wives. 

37. The marriage with the chief wife should be, at least, registered. The other 
merase should not be recognised in any way. | 

38. The marriages to be performed according to English law, or at least, be registered, 
and only such marriages be recognised. One great reason is that this will simplify 
all the proceedings in the native magistrate courts that relate to inheritance, &c., at 
present two-thirds of the cases treated. 

39. Now ; for, as just stated, the cases arising from these subjects amount to at least, 
two-thirds of all the cases that come before a native magistrate. Even the best natives 
think that legistration on marriage has been too long delayed. 

40. The magistrates’ courts are full of them—at least, among the Fingoes. 

41. Yes. It is the chief obstacle. Strife in the village amongst the wives and their 
children. It is immoral and degrading to all parties concerned. It leads to stealing 
of stock, to ‘‘ukulobola’”’ (See also answer to question 21.) Increases children, 
diminishes the number of unmarried women. 

42. To oppose it. 

43. Dishonourable and pitiable. 

45. No. 

47. Not after the regulations recommended in answer to question 38 have been 
adopted and promulgated. 

48, Yes. 

49, Their own, if the Coloniallaw isnot made applicable, by omitting the clause or 
clauses referring to the wife’s portion, which is very objectionable to natives. 

50. Yes, if it can be proved. Oral before witnesses, or any written statement signed 
by witnesses. 

51. By the natural guardians. The natives are very sensitive of any other persong 

: taking part. 

2. 


uv; I would ignore “ ukulobola. 
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LAND TENURE. 

1. The land is called the chief’s ; he holding it for the people, whose individua 
rights are occupation. The councillors form a check to abuse of the chief’s power. 

4, “ Rights” to kraals and gardens spring from occupation. Grazing is common. 
The extent of a garden is not limited. One can cultivate as much as he pleases, 
provided he does not encroach on another's garden. Encroachment. is settled by the 
councillor or sub-chief. 

5. No. Whoever heard of a dispute between Ndhlambi and Nggika about boun- 
daries, or between Ngqika and Hintsa. 

6. Yes. No. Other natives. 

7. Yes. Not in surveyed native locations, such as Victoria East, but in a district 

- surveyed and sold by Government to both Europeans and natives, such as the Crown 
Reserve. 

8. Land has been given to headmen, who fill it up with people. 'They do not 
differ. | 

9. Yes. It puts the people directly under the Crown, diminishes the power of the 
chief (hence chiefs and headmen oppose it) ; gives the people an invested nght in 
the country, and diminishes the probabilities of war—of district of Victoria East. 

10. Yes, if the “‘ central places” were magistrates’ seats. 

11. Native. 

12. None. Pension them off. 

13. A good pension. 

14. Inslienable without the consent of the magistrate. 

15. Well. No. 

16. By all possibility avoid mortenee: 

18. . From eight to twelve acres; but in light soil from ten to fourteen acres. 

19. Not for a very long time to come. 

20. The restrictions should be removed. 

21. There should be a separate office. | 

22. Certainly. Make the law more simple, and so as to be more speedily and less 
costly carried into effect. Natives are very suspicious of intricate laws, and are very 
sensitive about rights and management of inheritance. 

23. They manifest no reluctance whatever, where the matter has been fully and 
clearly explained to them by the Government officials and resident missionaries, and 
when the charges are anything moderate—of Victoria East,—though £4 10s. was 
charged for from four to six acres survey. 

24. Certainly. For survey of, and title to, land of from eight to ten acres, 50s. ; 
for survey of, and title to, land of from ten to fourteen acres, 60s. 

25. No. I have not the Act. But there should always be an extensive commonage, 
otherwise natives are indifferent to survey and titles. 

26. The leases should be perpetual, for this only will tend to eradicate from the native 
mind a very prevailing suspicion that our ulterior object, whatever wemay say to the 
opposite, is to oust them from the land. This was at the bottom of Umbhlonhlo’s 
expression ‘‘ What’s coming.” 

27. No. Yes, certainly. 

LOCAL SELF-GOVERNMENT. 

1. The supreme power is in the chief and councillors. The chief cannot legally 
act alone. The sub-chiefs in their own districts govern also through their 
councillors. The members of the tribe can appeal from the inferior to the higher 
court ; and even against the chief’s actions to his councillors, 

2. See answer to above question. 

3. Yes. Carry out our own Government gradually, openly, consistently, and with- 
out any of the trickery and bullying that sometimes prevails—justly and without 
aa of persons. The reins should be kept firm, but should not chafe. 

4. O. 

5. Yes. The ‘popular will” comes to be known through the councillors who 
are scattered all over the country, and who are careful to keep on good terms with 
the people. 

6. No. 

7. Yes. Generally. 

8. Yes. On all occasions, where they have had a fair chance of showing it, with- 
out committing themselves by so doing to the displeasure of any person in rule or 
influence. It should be fostered and exercised as among Europeans; but it should 
not be hurried. 

9. Let our own be simplified, so that its action may be more direct and immediate. 

_ Municipal regulations should be applied at once to all surveyed native locations. 


Some have done so, but not so many as one would Have expected. Yes, 
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11. . Yes. Quite as much so as in any part of the neighbouring Eastern Province. 

es. 

12. Yes, since many magistrates act the Kafir chief, or assume the place of the 
Kafir chief. 

13. Yes, when villages are surveyed, and we hope that the villages in the present 
state of the people will not exceed from twenty to thirty building erfs, situated in 
two lines, with a broad street running between, and on the watershed of, the ridge, 80 
that . nuisances may be washed away to a distance by every rain. 

14. es. 


15... Yes. I would do so in order to assimilate the natives, as soon as possible, to a 
simple style of our own rule. 
16. School boards should, as soon as possible, be appointed directly by the Kduca- 


tional Department, for the management, under tho Superintendcnt-General of Educa- 
tion, of all affairs connected with the schools. 


17. I would have English law, pure and simple, without any mixture of native 
laws and customs, among those ruled by our magistrates. 
18. The natives are against large villages, hence, in some surveyed districts, where 


large villages were laid, they built their houses in their garden lots, not on their 
building erfs. This arises from their belief in witchcraft, and from their ideas about 
diseases, which will take three or four generations yet to eradicate. 

19—21. Yes. 

22. Yes. Give them more information about such societics, and let somo of their 
eee men, not necessarily headmen, be on the acting committecs. Ycs. 

23. es. Altogether. 


RICHARD LOSs. 


By W. Girdwood, Esq., Resident Magistrate, Esq., "somo, Transkei. 
LAWS. 


Ruriizs to 
Quesrioxs. 


Many of these questions are evidently designed for (hose living among natives 
who are ruled in a measure by their own chiefs according to their own laws. 

In this district we follow Colonial law as closely as possible, modified by the 
Transkeian regulations. 

There are some questions, which are interesting to us here, and I confine myself 
to these. 

19—-22, My candid conviction, from a study of these native courts, in the Transkei 
for many years, is that we must value more highly the work of the headwmen,. 
They should not be allowed to try cases in their own districts, but sit in rotation as 
councillors to the resident magistrate in all cases, both civil and crinianl. In my 
district I have thirty headmen. I havo five sit with mo on Tuesdays and ‘Thursdays, 
and, as a rule, I find that they agreo with me in all decisions arrived at, aticr aowing 
them full apportunity to sift the evidence. ‘The result of this has been, tnat I have 
not had one case of appeal against my decision in any case up to the present. See- 
ing that headmen have lost their emoluments from hearing and trying cases in their 
districts, also shop and forest licenses, I have long advocated that they ought to 
receive pay fur work done as councillors, and I would strongly recommend that five 
headmen should be allowed to sit on two court days, per week, and receivo 5s. cach 
for attendance on such days. This would bo a sum of £2 10s. per week for cach 
resident magistrate’s district, or £130 perannum. This sum to be placed on the 
estimates for native jurics. At present, I have authority to pay at this rate when foes 
from civil cases permit, but this is unsatisfactory, as I can only pay occasionally. 
Again, I am burdened with this proviso, that the five headmen who reccivo a small 
annuity from Government, shall not receive anything as juryman, which prevents 
these men from coming forward to take their turn as councillors—they being tho very 
mon I should like to see more frequently in the office to render assistance, as they are 
hereditary chiefs. These men, I know, would attend, did they receive the same as the 
others, for they say, rightly, “Our annuity has nothiug to do with this jury business.” I 
have great hopes of working up a district thoroughly by putting all the headmen (blood 
or no blood) into harness and getting them to eo-operate with the resident magistrato 
in the work of the office, and through a rotation jury paid directly from Government 
funds (letting fees go to Government in their own proper channel). I havo the greatest 
hope of thus keeping an ecutire district in: working order under Government. The 
locations that give trouble are those whose headmen seareely ever come to the 
office. One month’s drill per annum, as councillors, would do a world of good. 

Asregards the higher courts, I think some change might be made in respect to native 
appeals. I would not advise at present the cireut courts to enter the Transkei for the 
trial of important cesses. These, with the exception of murder cases, could be sent on 
to King William’s Town, wherc they could be, as heretufore, satisfacturily conducted by 
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28. 


~y 


a chief magistrate, provided he had two or more magistrates sitting as assessors, say 
every six months for the more serious appeals—ordinary appeals being heard as 
heretofore by the chief magistrate—who, after examining the record of the resident 
magistrate, might have powor to call all parties beforo him. 


Witehcraft should, asin our Transkcian regulations, bea penal offence, but these 
cases should not be settled without a district surgeon being called into give evidence 
as to the sickness of the person, and its possible cause as connected with the person 
aceused by the friends of the paticut. I have seen cases where I would have no 
hesitation in affirming A asthe causo of B’s sickness, but the natives, not understanding 
nature’s laws sufficiently, cannot determine the manner how, yet instinctively under- 
stand that injury has been done somehow, and allege that bewitching matter has been 
used, &ce. 

All other customs mentioned in this question should be left to the native 


Pitso, as formerly suggested, passing into law, when recommended for approval of 
the Government. 


MARRIAGE ANID INHERITANCE. 


Of course it has. 
To Christian missions. 


T don’t think any church admits polygamists, as such. Sume, however, on the 
husband’s profession of Christianity, marry him to one of his wives, and he promises 
tu be husband to her only, while the other wives, with their families and stock, remain, 
as heretofore, under the shadow of his presence. Thisis the most satisfactory method 
when the other wives are past child-bearing. If not so, then those having two or 
three children are allowed to go home to their father’s house, and, if a portion of the 
dowry be returned, excepting that which may be regarded as payment for the children, 
the marriage tie is dissolved, and the father can again marry her to another. 
Should the husband, however, not get back a portion of the dowry, and so agree to 
annul the marriage, he still, though a Christian, can claim the second dowry paid, 
should the woman, who has thus gone home, marry again. 


Church authorities must deal differently with these cases ; as the first is anxious 
to become a Christian, and prepares to give up all his wives save one; the second, 
although a professed Christian, declares his love of heathenism by marrying a second 
wife. He thus places himself beyond the pale of the church, until, by professing 
contrition, and separating from such wife, he is brought back within the pale of the 
church. My view is one. The Christian law is, aman must be the husband of one 
wife. This is the law of nature for the conservation of such physical energy as will 
form the basis of intellectual and spiritual progress, and the church must stand to her 
Muaster’s law. The polygamist, in becoming a Christian, must give up all except 
one, that one to be his choice as a Christian man, as all were legally his by Kafir law. 
The Christian member, who afterwards becomes a polygamist, shall not have this 
choice on his return to Christianity, but be bound to return to hcr whom he married 
according to Christian law. 

There are cases of monogamists, more however from necessity than from choice. 


‘“ Ukulobola.””—I believe the origin of this custom may be traced thus: In native 
society every head of a kraal is judge, and can try cases affecting the members of his 
own household. He gives his daughter toa man in marriage, he must have some bond in 
his possession, not only to witness the transaction, but that which, should his daughter 
be ill-treated and return to her father’s house, will form a sufficient guarantee for 
the husband’s re-appearance to answer for his conduct. He is sure to turn up either 
for lis cattle or his wife. In this way, every woman has a protector in her father or 
friends, so that she possesses a certain amount of self-respect, and conscious indepen- 
dence of her lord. This counteracts, in a measure, the tyranny of her husband’s rule. 

This aspect of ‘ukulobola” shows it to have been a very right and proper thing for 
IXatir socicty in its natural state. Now, wader the English rule, there is not the same 
need for the father’s judicial right, as English law provides that a woman must be 
properly treated. From the father’s side, ‘ukulobola” is never looked upon as 4 
sale, only as the security fora loan. On tho husband’s side it is more frequently looked 
on as merchandise, bought with his cattle, to be used by him as he thought or 
When in a good mood he prizes his wife as he paid so much for her, when in a bad 
moo:l, he makes her work asa slave, and sometimes beats her within an inch of 
her life, with the consciousness of being able to do what he likes with his own cattle. 

There are instances of girls being forced to marry against their will, but this 1s 
not the rule so far as I have seen. Some get tho husbands of their choice, but the 
majority—-I speak advisedly—marry in accordance with their father’s wishes, with the 
knowledge that such does not necessarily curtail their intimacy with those whom they 
would have preferred, and also, from fatalistic indifferenco, bred of promiscuous love. 


APPENDIX C.—REPLIES BY W. GIRDWOOD, Fa. 159 


REPulFs TO 
QUEBEIONS. 


8. 


10. 


11, 
12. 
13. 


14. 


15. 


16. 


17. 


18. 


I have seen girls being carried shoulder high, and screaming all the while, being 
forced to go and be wife to an old polygamist, but that was in Kreli’s country many 
years ago. 

Mon cut tho polos and wattles, and fix up the framework of the hut. Women 
mix the mud for plaster, cut the grass and thatch the hut. It is a mistake to 
to say that, before oxen were introduced to plough, women did all the work of 
picking and sowing. My experience leads me to testify that, while the woman looks 
on the garden as her special province, her husband and young men may be scen 
working with her until mid-day as a general rule. In real barbarism the men scoffle 
as well as the women. 

Since the plough has been introduced, the men plough and sow, and the women 
and girls scoffle. ‘Che only force is self-interest and a rivalry with other wives in 
having a better stock in harvest wherewith to entertain their common lord. 

Lhe more I have studied Kafir society, the less do I find fault with the position 
of woman in the Kafir houschold. She may appear to us to be like the slave of the 
man, but, in reality, not more so than the working men’s wives are in England. ‘There 
is this point of difference : In English society a wife can take upon herself much in 
her husband’s absence. In Kafirdom this is imposible, a woman dare not overstep 
the boundaries of her province, any more than the man dare trespass upon the 
woman’s rights. In ordinary circumstances she is not a slave, and were it not for 
polygamy, no one would ever dream of calling her so. 

No 


No rules. Often enough. 

If a woman goes home, and refuses to return, there being no children by the 
cured and all the cattle are returned by the father, then the marriage is null 
and void. 

If some children are born of the marriage, and the woman returns to her father, 
he sending back the cattle, less an equivalent for the children born, to that husband, 
then is the marriage also null and void. 

It is easier for a woman to obtain a divorce than fora man. A woman has only 
to a her father and urge him to send back the cattle, which, being done, the tie is 
dissolved. 

A man has to drive her away, and, if the reason does not commend itself to the 
woman’s father, and the woman is willing to return, he cannot get his cattle. If 
witnesses are called, and the husband owns to the truth of having driven her away in 
their presence, she is then freo, but the husband does not get his cattle. 

Sometimes things go on smoothly enough, and often it is by the wish of the 
one wife that there should be another, for companionship and assistance. I have 
seen, however, cases where a woman has almost gone mad through the pangs of 
jealousy caused by the bringing home of a second wife. 

The cattle pass to the father of the woman or his relations, but for a time can only 
be regarded as ‘‘ikazi’’ till the woman has fulfilled her part of the bargain, by remain- 
ing as wife to her husband. In no respect are they held for her bencfit or support, 
although she is entitled to ask from the person who has got these cattle a sort of 
interost on the capital. When her sons grow up, these sons will go and ask, and 
get, a beast from her relatives with which to get a wife, because these friends 
ate his mother’s dowry. Still this is no legal claim, it is only friendship. 

Cases of this kind occur sometimes, the first husband raises a case to obtain 
possession of the second dowry, where the first and original dowry had not been 
returned. 

My opinion is, that the Colonial Government should take no notice of 
‘‘ukulobola ” or polygamy, so as to make laws against them. The only mode of 
meeting the difficulty is this: granting land-titles entailed upon the eldest son by a 
logally registered wife, thus introducing a custom which will, eventually by progress 
of civilisation, be looked on as the only one for property qualification ; Ict all other 
customs remain, as other wives will soon be regarded as illegitimate, and, though 
“ukulobola” remains, it will be soon associated with bastards, and become by degrees 
unpopular, and dic out. The Government must not sanction polygamy in any way, 
but register tho first wife, which registration will be the only marriage recognised ; 
all other women by native marriage being only concubines, and hence the man who 
registers two women may be prosecuted for bigamy. | 

Lot all this, however, be brought in gradually through the granting of a title 
to land to those who build a square house and fence. Land thus can never be held 
by a polygamist, he may eventually have his concubines but these would have no 
logal standing. 

Such an instance as here described could never come into a court of English 
justice. As the girl had not been married, she would need to be carried by force 
to the man’s place that had given the cattle, a beast would need to be killed, and a 
dance take place, and then, should she run away back to her father, she can be sued 
as a wife, but even then it could only be for her return or the return of the cattle. And 


no magistrate ever forces a woman against her will. His decision, usually is, to give 
. ¥ 2° 
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tho woman time for consideration, and, if she still refuses to return, then the father 
must return the cattle. 

You cannot have bigamy without registration of two wives, which would neces- 
sarily be a crime among natives as well as English. 

No one can deny the fact of a man being poor to-day and rich to-morrow by the 
marriage of his daughter ; and, where there is no industry. cattle may be found 
changing hands daily from two causes, dowry and crime. Whocver said that girls 
were the analogue for money must have been mad, cattle is the Kafir money. 

The true cause of men, both old and young, living in idleness, and not going 
ouldo vr Colony to work, is the laziness of living and sensuality breeding in disposi- 
tion to exertion. It cannot be said of our native women that the idleness of the men 
is caused Ly the women being forced to do all the work. Some men, it is true, will 
not work, andthe woman is forced by self-interest,—not by the man. 

Accoys ince of cattle by the father, the girl’s conveyance to the husband’s kraal, 
the huchand’s kiilue a beast in honour of the occasion, and the marriage-dance 


hoivipsg cient plas, AU these things are necessary to a Kafir marriage. 

Tove td paceoteut whatever. In the Transkei all such disputes are settled 
Puras Ver aa Pas 

Vode. widtrves have no legal rights by title-deeds, but live as squatters, so 
Jone dete a beve iho dull benetit of their own law in settling their disputes. Have 
podem lo lope turhos and custom for the guidance of magistrates, but let it not 
Peer cedars Cotoaadl law. It will gradually become obsolete. 

loves: ie wattsinede, for the elder brother suceceds to all, wife, children, 
eden y a. flea. pondable to the children on arriving at their majority, for hia 
Peo a es ehghteon, even though their mothcr may have been again mar- 
Tektro veces ot gdiianee, are well posted up in their rights, and should they 
Wele ea taesey, will ste gor recovery, The case comes before the headman in no 
fiayet ov Torin aa triads or exceutor. True enough, the cldest brother may use the 


property of his brother’s clildren, but he is entitled to the interest thereon for keep- 
ing thoso children, and therefore he invests the capital as he thinks right, knowing 
that though he may use them in the purchase of a wife, he is bound to return, when 
required, the original capital. 

I think so. 


27—30. ‘To see the unworkableness of Act 18, 1864, which is founded on a native man 


31. 


leaving personal property at his death. I remark that a native with several wives 
has in reality no personal property. The property belongs to his several houses, 
end while he is living it is really kept by these households, and he in a sense claims 
all, but own none. So it would be should the Government demand an inventory of his 
estate on his death. The Government, stepping in, would not aid the people in 
gauning their rights in succession, but only perhaps its own tax. Anyone likely to 
be defrauded as regards succession has his remedy by civil process before the 
magistrate. <A law like that, Act 18 of 1864, would be of no earthly use among un- 
civilised natives. Leave them to look after their own succession, and they can do so, 
lest we appear anxious more for the loaves and fishes than their welfare. Give no 
sanction to any native laws and customs, but issue, as IT have before said, a hand- 
book of what is native law, and let Colonial law come in force gradually as they get 
titles to the ground. 

Quite true, and like every other native law should be tolerated and not sanc- 
tioned until a more excellent way is introduced gradually. | 

If we were a nation of squatters, having property in cattle, and unable to read 
and write, I do not think we could devise a better code for self-protection than that 
possessed by the natives, and we would also, until enlightened, believe, as they do, 
that to break up such laws is a process of tribal destruction. 


34—38. There is only one way in which native marriages can be legalised, and that is by 


39, 
40. 


registration, and, of course, we could only register one wife. If the suggestion of giving 
titles only to the man who builds a squaro house, &c., is adopted, then such person 
will make sure of registering, so as to insure his son’s legality to inherit. Ordering 
the red Kafir toregister one wife will be no use whatever, only a sourse of income 
with additional work and expense. 

Wait certainly till your Pitso of headmen and civilised landholders pass it. 

The only practical difficulty I think of is when Christianity comes in and leads a 
woman to lenve her husband, he, being a red man with other wives, does not wish her 
to leave ;—her father, being a red Kafir, does not wish her to return home, and refuses 
to give up the cattle. She is thus exposed to severe persecution on the part of her 
friends who do not wish to part with the dowry they have legitimately received. Of 
course they do not considcr the woman’s scruples as being sufficient cause for their 
sympathy with her so as to consent to the dissolution of the marriage, and so they 
refuse her presence at their home. 

Other questions in re-inheritance in this series have already been answered by 
the proposal submitted to introduce Colonial laws of registration and property succes- 
sion gradually, as titles to land are issued, permitting native law to remain to be 


APPENDIX C.—REPLIES RY THOMAS A. KING, ESQ. 161 


Repuiss To 
Questions. 


the rule for squatters and illegitimate alliances. In this way ‘ ukulobola”’ will 
Saou) be stamped as associated with unregistered wives. The wife whose son will 
ave the land title will be dowry enough. 


LAND TENURE. 


In reference to the land question, I would like to call attention to one or two 
genesal points. (1). It is an absolute necessity that this land question should be 
settled at once, as its settlement will determine the fealty of these natives to the 
British Crown. (2). It is well known, even by tho native, that notwithstanding 
free and open competition in land purchase, they, in a general rivalry of interests 
as individuals must go tothe wall. (3). The native source of strength is combination, 
and seeing that as individuals they cannot stand in the race of civilization unless we 
are prepared to conserve them in the possession of land for some generations to come, 
we may expect a succession of schemes of resistance, until the tide of barbarianism 
forced back by our encroachments, shall attain such force as to threaten our very 
existence in South Africa, The land question must now bo sottled, as the futuro of 
our existence here depends upon it. (4.) ‘There must be a native state in the future 
South African Union under the Britizh Crown. Let this be acknowledged and 
acted on, and the nativo question is solved for South Africa. 1 speak of Fingoland 
as part of that future state. Wo have a title to Fingoland granted by a past 
Government to the Fingoes. This titleisin the Nquamakwe office, and is supposed by 
the Fingoes to be a bona-fide title. Ifence this land is inalienable in their estima- 
tion ; the Government cannot sell an inch of it without consent of I'ingo headmen in 
council. Jfence townships must be left to the wish of Fingo councils. (5). That 
title should be examined and ratified by the present Government, so as to impart confi- 
dence in their future as a peuple; then, instead of a general survey of land and 
portions given out, which would be ualued at so many cattle and exchanged for 
these with some HEuropean, the Government should order the  itcsident Tagis- 
trate in each district to lay off so many acres roughly to every man who complys 
with conditions of improvement in building a square house of brick or stone, 
fencing in land and planting trees, which, at the discretion of the person himself could 
beat any time thereafter, surveved at jis own expense, and a legal title obtained. 
Meanwhile, he could hold a document from the oflice entitling him and his heirs to so 
many acres of soil. This would be a beginning, and strengthen the civilisation party 
in the Fingo state. (6). So far asthese titles when drawn out legally are concerned, 
I should lke to see somo restriction, yet almost perfect Liberty. I should wish that 
for some years to come the land |e entailed, passing undividedly from father to son. 
T should like also to see the ancient Jewish law carried out, of property reverting to 
the owner, even though mortgaged, after the lapse of so many years. Supposing the 
title sot forth that should this land be mortgaged for dubts, at the expiry, say, of twenty- 
five years, the property reverts to the original owner or heirs, mule, then the land would 
not be readily used for money raising, yot"be available to tide over a crises, and have 
no value in the English moncy market. Wailoit would securo the oxistenco of a 
native state, purely and simply under English rulo, which fact assuch would steady 
the native spirit ‘of South Africa. Regarding tho chiefs of blood or no blood, if 
appointed by Government as headmen, I think it would only bo just, and conform to 
the opinions of the people themselves if, in the course of civilisation, theso head- 
men make improvements, such as to entitle them to havo a survey, then out of 
respect to their position in their tribe, they ought to havo a good-sized farm. We 
must recognise this position as gontleman. Give the chiof 1,000 acros as his own 
farm, and let commoners have 10 acres grant for house, and 20 acres arablo land, 
with use of commonage. To sum up my vicws on tho land question: (1). Give no 
title to any native unless he has oarned it by building and fencing. (2). For many 
years to come, a temporary and inexpensive title granted by the Residont Magistrate 
of (No. to be fixed by Government) acres to those complying with these conditions, 
would meet the present want, provided these grants would be irespected in future legal 
survey. (3). Theso grants, when surveyed, hablo to mortgage for twenty-five 
years only. (4). These lands entailed by law of ontail upon the heir, malo. 


By Thomas A. King, Esq., Resident Magistrate, Nqamakwe, Transkei. 


LAWS. 
Repviks To 
QUFSTIONS. 
1. I am most familiar with the Fingoes. 
2. In olden times the chicfs and ‘thoir councillors met and framed the laws. A 


meeting of the people was then convened, who wero informed of what had been 
decided upon; they were then compelled to carry tho said laws out. The common 
people took no part in framing those laws. 
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The councillors were the repositories of the laws. I am not aware that they 
were committed to writing. 

According to native customs there is no distinction between offences and civil 
rights; and the punishment for crime being generally a fine, there remained no civil 
remody. Are not compelled to take their cases for adjustment to a chief, but personal 
injury, a man is bound to report to the chiof, and in that case compounding is not 
allowed. 

CRIMINAL. 


Capital punishment was only resorted to in a public way in cases of witchcraft 
or the seduction of any of the chief’s family ; other offences were, as a rule, punished 
by fines. 

: In cases of murder, rape, and perjury, Colonial law should be observed, and not 
the native law. In such cases as theft, the circumstances of each individual case 
should guide tho decision of the magistrate as to the punishment, whether it should 
bo by a fine or imprisonment. 

According to Kafir law, no penalty for drunkness, vagrancy or trespass ; and 
every native, as a rule, carries some weapon. 

Fines and banishment. Tho natives do not like to part with their stock, and 
have a dread of being sent to a convict station. 

Tho chief and his councillors constitute the court; the remuneration consists of 
part of tho fine. 

The accused is ordered to appear at the chief’s kraal. The accuser and accused 
are brought face to face with their witnesses. The modo of cross-questioning is 
similar to that in Colonial courts. In the manner of defence, the accused replies to 
the charge, and calls upon his witnesses to substantiate his statement. The chief 
gives the verdict. The chief also pronounces the sentence. 

Tearsay evidence is admissable, also the evidence of informers and accomplices 
and children is recoived, as well as the evidence of women and wives. 

At present I believe no torturo is practised, but in former days women were 
tortured by means of flogging, or tying cords tightly round portions of the body, hot 
stones being applied to the fect and other parts, and also by shaking nests of black 
ants over them while tied down. 

The giving of false evidence is no crime. 

Fines aro divided between the councillors and the informer, the latter being 
allowed the choice. 

In some cases, such as theft, the culprit is pardoned upon the recommendation 
of the councillors. 

Some are prescribed, but it depends upon the whim of the councillors. 

The present pass law is most oppressive, more especially that portion which 
necessitates a native reporting himself at the various magistracies on his way. I do 
not consider it necsssary a native should have a pass unless heis driving stock. The 
Branding Act has caused much irritation and annoyance, and has produced no good 
results, and consequently should be repealed. In reference to the Location Act, the 
natives fool it as oqpressive in being compelled to congregate in large villages. It 
acts injuriously in that it tends to impoverish the people, not being a manufacturing 
class, but an agricultural and pastoral one, they necessarily would require to live 
farther apart. 

I consider these laws could be better applied by a general law. 

I would recommend that a body of men chosen by the people to co-operate 
with tho magistrate, and with whom he might advise, would be the best tribunal to 
administer criminal law among our native subjects. 

I do not think that tho form of trial by Jury, as in English courts, is at present 
practicable. ‘To the magistrate should he Ieft the power to pronounce the verdict. 

Answered in No. 19. 

I do not consider it necessary at present that a circuit court should be held in 
tho Transkei, but would recommend that a combined court of three magistrates 
should sit to hear and determine all important civil and criminal cases. 

I would suggest that all cascs should he tried by the resident magistrate of the 
district, with tho exception of tho more important ones. 

I do consider collective responsibility advantageous. Crime is more easily de- 
tocted, and the thief brought to justice. 

I maintain that locations, in spoor cases, should bo responsible, and corrobora- 
tive evidenco necessary, but it should not be a hard and fast law, leaving it to the 
discretion of the magistrate. 

oes to native law it is still recognised in this district, and no objections 
raised. 

When a fine is imposed on a kraal, a policeman is sent to carry out the judg- 
ment of the court. 

There are no chiefs in this district, only headmen, who have no judicial fane 
tions. 
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I would not interfere with the rites of circumcision, but would prohibit by law 
the heathen accompaniments of the “‘ intonjane.”’ 

The “abakweta,” or ‘‘ white boys,” should not be allowed to congregate in any 
of the locations, for, in most cases, they commit the crime of theft from the neigh- 
bouring kraals. 

I would suggest that a criminal code of laws should bo framed specially for the 
natives. Under the existing laws of the Colony for theft, the judge or magistrate is 
bound to imprison. I would recommend that tho officer presiding in any case for 
the trial of theft should have the power to imposo a fino if he thought it advisable. 
In cases of rape, imprisonment, with lashes, should be the punishment. 


Europeans resident among natives should not come under the operation of the 
law as framed for natives. 


CIvIn. 


The natives have no written laws. 


In cases of suretyship, when the principal is unable to carry out the agreement, 
the surety becomes liable. 


In cases of personal and real rights, Iam awareo thatthe eldest son is the real 
heir to his father’s personal property. 

When a crime has been committed against life, person, or property, restitution 
is mado by the payment of cattle. There is no civil and criminal law as distinguished 
in the Colony. 

The natives have a court composed of the chief and his councillors. 

The head councillor orders a seizure to be made. 

The natives havo no law or custom dealing with insolvency. 

I do consider there should be a code of civil laws for the natives. When a 
woman has once been disposed of, according to native law or custom, and in case of 
her husband’s death, she should then become a free subject, and be allowed to marry 
or not as she felt disposed. 

I consider the Master and Servants’ Act of the Colony sufficient. 

When a young man is circumcised, he is considered to be of age. The duties of 
minors the herding of stock, &c., the head of tho kraal being responsible for their 
actions. Women and wives have no legal rights. 


MARRIAGE AND INHERITANCE. 
MARRIAGE. 


In Fingoland polygamy has decreased to a great extent. 

To missionary influence. 

Polygamists are not allowed as members of any Christian church. 

Polygamists seeking admission tothe church are obliged to put away all wives 
but one. A member adopting polygamyis expelled from the church. 

There are many instances of natives who are not church members being 
monogamists, and I attribute it in most cases as being unable to provide the cattle 
for the purchase of a second wife, 

In my opinion the custom of ‘‘ukulobola’”’ is one simply of ‘‘ purchase and 
salo,’”’ and it is most absurd to think that cattle paid as dowry form a settlement 
for the woman and her children. In proof of this, the cattle paid to-day to the father 
of the girl, are, in many instances, given to the brother on the morrow, to purchase 
himself a wife, or used by the father for the same purpose. I have consulted some 
of the leading men of this district upon the subject, and they agree with the opinion 
here expressed. 

In the matter of marriage the woman is seldom consulted, but in Fingoland no 
woman is compelled te marry against her will. 

Cases have occured in which contracts have been concluded in opposition to the 
wishes of the woman, and women have appealed to this court to have them put 
aside. Threats of disownment have been held out to women on their refusing to 
marry the men chosen by their fathors. 

Formerly the women performed all agricultural labour and erected huts and 
kraals, but now the ground is ploughed by the males, the woman’s work being that of 
hoeing the gardens, and assisting-in reaping. 

The wife has no social status, and is still considered the slave of the family. 

There is no limit to the number of wives a man may marry. 

There is no rule to prevent ill-assorted marriages, and old men, if they have the 
cattle, do marry young girls. 

Natives do recognise divorce. A man may put away his wife for barrenness; 


and tho wife has the same right for leaving her husbaud, when part of the dowry 
is returned. 
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In some cases the first wife is agreeable for her husband to take to himself 
other wivos, thereby lessening her labours; in other instances jealousy is shown 
towards the younger wives. 

On completion of the marriage, the cattle pass absolutely to the father or guar- 
dian of the girl. 

Cases have come under my notice, in which a man has paid a certain number of 
cattle for a girl, but before completing the dowry and obtaining possession of her, a 
richer suitor has appeared, when the father has returned the dowry to the first 
applicant, and accepted the offer of the second, which the native law allows. 

No cases have come under my notice in which the woman, once married, has 
been taken from her husband, and disposed of again. 

It would be impossible to prevent polygamy at the present time, and, if 
attempted, would cause serious consequences. 

In cases where the daughter refuses to accept the husband chosen for her by 
her father, the cattlo should be returned. 

Where a native has been married according to the rites of the church, then 
ey should be considered a crime, as these men, professing Christianity, are well 
informed by their missionaries on the subject. 

Amongst the heathen portion of the people in the Colony, daughters are still 
looked upon as a source of wealth. 

I do not consider the same may be said of the natives in the Colony as that of 
those in Natal. 

When # man wishes to marry a girl, he dispatches a messenger to the father, 
and if the father entertains the offer, a beast is then sent by the suitor. After aehort 
lapse of time more cattle are sent, when an animal is slaughtered, and the number 
of cattle decided upon that are to be paid before the man obtaine possession of the 
girl. When the latter are paid, the marriage-feast takes place, and the girl becomes 
the wifo of the man. 

I know of no Colonial law or authority for legalising native marriages, but 
according to Proclamation No. 110, 1879, called the Regulations for the Government 
of the Transkei, when a native marriage is registered within three months from the 
date of such marriage, such marriago is in all respects valid and binding, and to 
have the same effect upon the parties to the same and their issue and property, asa 
marriage contracted under the marriage laws of the Cape Colony. No cases havearisen 
under this new regulation. 


When polygamy is allowed or tolerated, any disputes arising therefrom are 
settled by Kafir law. 


In reference to the law of inheritance, the eldest son becomes heir-at-law, but 
is expected to support the mother and minor children. If the heir is not of age then 
a guardian is appointed, who is supposed to look after the widow and children, and 
is bound, when the heir attains his majority, to restore to him the stock left by his 
father. Each kraal has its separate heir or guardian. 


According to the laws and customs of the natives, the succession is fair and just. 


The Act 18, 1864, is based upon the native law of succession, and, I am of 
opinion, that the natives are not aware of its provisions, or, perhaps, the more 
enlightened might avail themselves of it. 


See 27. 
Estates have been, and still are, administered according to native custom. 


I do not consider that because one act for the good government of the natives, 
has not produced tho results anticipated that no further legislation should be 
attempted for their good. — 

t is perfectly true that a marricd woman, is the property of her husband, and 
at his death becomes the property of his heirs, nor can she marry again without their 
consent. I have already stated that when her husband dies she should be free. 

Tho natives generally are attached to their customs, having been handed down 
from father to son, nor have they varied much in memory. 

See 32. 

Since 1880 un to date there have been twenty-two marriages, registered in this 
office, the lowest dowry paid being eight cattle, and the highest twenty, and one 
marriage by special license, for which £5 sterling was paid.—In reference to Christian 
marriages only church members avail themselves of the services of the missionary. 

Should a native become a Christian, he is bound to put away all but one wife, 
but, nevertheless, is supposed to provide for them. 

No hardships have como to my notice, but I would make it imperative on any 
man putting away his wife that he should provide for her and her children. 

It would be impossible to interfere with any marriages already contracted, but 
would suggest that in future no marriages should be considercd Icgal unlees regis 


_tercd in the office, for which a small fee should be charged and a certificate given. 


Answered in 37. 
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39. If it is decided that polygamy should be legalized, it would be advisable that 


40. 


41. 


42. 
43. 


44. 


45. 
46. 
47. 


48. 


49. 
50. 
51. 
o2. 


the number of cattle to be paid should be agreed upon at the time of marriage ; such 
claim having been satisfied, no further demands to be allowed. 

Occasional disputes arise where the wife, on visiting her father’s kraal, is not 
allowed to return home until the husband has sent one or more cattle as dowry. 

_To a certain extent polygamy is an obstacle to the advancement of civilisation. 
One of the einai ills connected therewith is, that in many instances men are induced 
to steal cattle for the payment of dowry. Tho advantages advanced by the natives in 
favour of polygamy are that having a large number of children, the disposal of which 
(in the case of girls) adds antec: to their wealth, and also it is a custom which 
has been handed down to them by their progenitors. 

Missionaries have discountenanced polygamy, and no man is allowed to become 
a church member who persists in retaining more than one wife. 

An unmarried female has no status whatever, but is considered an object of value 
to the head of the kraal. 

_ The law on native marriages which I would recommend is, that, at the death of 
the husband, the property belonging to each kraal should remain the inheritance of 
such wife and family respectively, and, further, that the eldest son of each kraal 
should be considered the guardian of the minor children unless otherwise decreed or 
specially provided for by the late husband. 


INHERITANCE. 


The rule of succession cannot be departed from, as even should the eldest son 
be absent at the time of his father’s death, the wife and children remaining are 
bound to take care of all stock, &c., left, and hand them to him on his return. 

Act No. 18, 1864, has never been in operation in Fingoland. 

I do not consider where there is a plurality of wives, you can improve upon the 
native law of inheritance. 

When a man has contracted a marriage according to Colonial law, I would not 
allow him to marry a second wife according to native law (whilst the first wife is 
still alive), and would make it a criminal offence. 

It would be impossible to insist upon testamentary disposition. The present 
native law is the most applicable. 

See 49. 

See 47. 

No native would consent to have ‘ukulobola” converted into a marriage 
settlement. 


LAND TENURE. 


1—8. From No. 1 to 8 I do not feel competent to give a decided opinion. 


y. 


10. 


The most advanced natives are very anxious and ambitious to secure land in 
their own name by titles. 

In Fingoland I would recommend (if the Government is not prepared to grant 
titles to all residents) that any Fingo who erected a square house of certain dimen- 
sions, enclosed his ground, and planted a certain number of trees, should be entitled 
to a formal grant of the same, which, at his death, should become the property of his 
heirs. He should not be allowed to alienate by sale or mortgage to any European, 
but should have the right of disposal to any native, approved of by the magistrate of 
the district, when the same should be trausfered to the purchaser, and a register kept. 

My reason for recommending the abvve is, that from conversation with the 
people, they are very anxious to possess ground in their own name, and I am of 
opinion that it would stimulate numbers to erect comfortable houses, and in every 
way tend to improve their moral condition. 

Townships, at central points, would be of advantage, and afford rallying points 
in case of an outbreak. The want of such places was very much elt during the late 
Tembu rebellion. 

In Fingoland, farmers conld not be located, as all the ground belongs to the 
people, but in Gealekaland it could be carried out to advantage. I would not restrict 
it to any class. 

I would not allow hereditary chiefa, under British rule. to exercise any judicial 
functions. 

I would give chiefs a small annual allowance, and consider that natives being 
under British rule should be compelled to conform to such laws as may be enacted for 
their good government. 

I do not consider the restriction suggested in No. 9 would make the grant less 
valuable to the natives. 

In the disposal of their grants, I would recommend that it should only be to 
members of the same tribe or clan. 

Answered in No. 9. 
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17. «XI would insert none but those mentioned in No. 9. 

18. The extent uf garden ground should not be less than twenty acres for each head 
of a kraal. 

19. At present there would be no risk of any discontent. 

20. I would, unless grants were generally made; thon, in cases where great improve- 
ments are carried out, it should become absolute property. 

21. I would havea registry at the seat of each magistracy, and a small fee to cover 
all costs. 

22. Answered in No. 9. 

23. I am not aware that natives have shown a reluctance to accept of individual 
titles. 

24. I recommend that the expenses should be as light as possible. 

25. I have no personal knowledge of the operation of Act No. 4, 1879. 

26. If individual tenure is granted, it should be absolute, and only in case of rebellion 
liable to confiscation. 

27. I do not consider that a court is necessary to decide who have interest in land 
under the tribal system. I am not aware that natives have leases which should be 
converted into absolute property. 

28. All cases relating to supposed ownership of land are best settled by the magis- 
trates in whose district the land may be situated. 

LOCAL SELF-GOVERNMENT. 

1. The chief and his councillors are supreme, the common people having no control 
over them. 

2. I am not aware of any subordinate government. 

4, I am not aware of any municipal government. 

6. I know of no system of taxation among the natives for carrying out public 
works, &c. 

ie In my experience the right of voting in the Colony is not appreciated by the 
native, nor is it exercised intelligently or independently. Asa rule, they vote for the 
candidate who has the most energetic agent canvassing on his behalf, and who is 
prepared to promise any and everything to secure their votes. The missionaries have 
great power over their people, and often use it in favour of a particular candidate. 

8. I do not consider the natives sufficiently advanced in civilisation to be entrusted 
with the direct control in the management of the affairs of their own government. 

9. The answer to this is ineluded in No. 8. 

10. In my opinion, where schools have been established and roads constructed, the 
headwork has been left to Europeans. 

11 I consider that in reference to the Fingoos in the Transkei, they should be 
allowed to return members to the House of Assembly, so that their wants and 
requirements could be more prominently brought before the legislature. 

At present, I am not prepared to recommend any scheme of self-government for 
the Fingoes. 

12. No scheme of self-government would be safe if it lessened the authority of the 
magistrate. 

13. A committee of men from each village, chosen by the people, might work well 
in the Colony, where there are native locations, but the people are too widely scattered 
to make it applicable in Fingoland. 

14, In this office native headmen are employed as jurors in all serious criminal 
cases, and often in civil cases, when bearing on native customs, but their verdict 1s 
not accepted when it differs from that of the magistrate, which seldom or never occurs. 

15. T do not consider the time has arrived for the establishing of divisional cout- 
cils. The people would object to be taxed for the construction and maintenance of 
roads. The better way would be to increase the hut-tax (which at present, is but 
10s. per wife, and the only tax imposed), and apply proceeds to road-making. 

16. The present system of schools is unsatisfactory, and should be taken out of the 
hands of the missionaries and headman. They should be undenominational, thea 
boards might be tried, giving them the same power as held by those in the Colony. 

17. I know of no native laws or customs relative to schools, except that the heads 
of each kraal are compelled to contribute to the location schools, which isa 
law. This law, as far as 1 know, only applies to Fingoland. 

18. The natives object to be located in villages, and the old-fashioned round 
hut could not be successfully interdicted. 

19. If no titles are granted, as suggested by me in question No. 9, in Land Tenure, 


then natives erecting substantial houses should be exempt from hut-tax. If they 
become absolute owners, then a quitrent should be charged instead of hut-tax. 


ad 
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Questions. 
20. I think most of the natives who would be inclined to crect substantial houses 
could themselves provido the means. 
21. Already answered in question No. 9, under Land Tenure. 
22. Agricultural shows have avery good effect amongst tho natives. Tt induces 


23. 


them to produce vther products besides mealies and liufir com. At the last show 
held in this district, a good assortment of vegetables was exhibited, besides whea‘, 
meal, oat-hay, and other produce. It is also the meaus of encouraging them to 
improve their stock, and should be liberally supported by tho Government. 

_ _Indiscriminate sale of liquor should be strictly prohibited. At present no hotel- 
keeper can sell to a native without an order from the magistrate. ‘This rule should 
not be abolished. 

THOS. A. KING, Resident Magistrate, Nqamakwe. 


By the Venerable Archdeacon Waters, St. Mark’s Mission, Transkei. 


LAWS. 
RepP.izs To 
QuEsrions, 
1. The Amaxosa, the Tembu, and the Fingo Tribes. 
2. By the authority of the great chief of a tribe, assisted by the inferior chiefs, 


after consulting witli the headmen of the tribe. The people make their voice heard 
by a general threat to revolt ; e.g., during the past year, I was informed by the Tembu 
Chief, Gangelizwe, in presence of a large number of headmen, that a Tembu chief 
had been deposed by the people many years ago, by the majority of the people 
joining another chief: that the descendants of the deposed chief were now living, to 
one of whom I was introduced. 

The old headmen of the tribe. In all difficult cases, precedence decides the case. 
There are no written laws. 

It is a much greater offence to offend or steal from a chief than a common man. 
To seduce a chief’s daughter is a great crime, punishable by death, while that of a 
common man’s daughter is condoned for by a trifling fine. Compounding offences is 
common. 

Generally a fine of cattle, but also death in certain cases. (a) ‘‘ Ukutakata ” 
or working evil by spiritual influence. (b/ By direct or secret poison. fc) Giving an 
article to a person to produce illness or death. (/d/ Employing a wizard to work 
evil upon some one. /e) Working secretly by charms to injure some one. (f/ 
Bewitching cattle of any description. These are all punishable by death, but if the 
criminal escapes, and all his cattle or property has been scized, he may after some 
time return to his tribe. /g/ Adultery is punished by a fino of threo to ten head of 
cattle, but I have known cases where twelve have been demanded and paid. I have 
heard of emasculation for this crime. (h/ Fornication is generally condoned for 
privately, except in the case of a chief’s daughter, when a heavy penalty is inflicted. 
(t) Rape is severely punished. I have heard of ten head of cattle as a fine. Death 
used to be the penalty in old times. (// Quarreling.—Ile who begins the quarrel is 
held responsible for the result. If at the chief’s place, the fine is generally one or 
more head of cattle; if at an ordinary kraal, a small fine is levicd ; besides tlus, every 
person who took part in the fight is fined. 

Tho law concerning theft is punished by fine among the natives, and among 


such a pastoral people has a more deterrent cffect than imprisonment. The chief 


men keep professed thieves in their kraal, and when these are captured, and sent to 
hard labour for a few years, the instigators of the theft escape, and no doubt receive 
the thieves on their release. Tho present system of hard labour in Kafirland is 
scarcely a punishment, and to carry out a proper convict system, as in the Colony, 
would involve a ruinous exponse. So long as the natives are a pastoral people, I 
think the system of fines a good one. The Colonial pound law is all but impossible 
to work among the natives. It would be ruinous to them as a pastoral people, as the 
stock must run the greater part of the year. It would require a strong armed force 
to carry out Colonial pound law. Their own law of night trespass only is fair to all 
partics ; but when that does not exist, their law of beating the herd, or driving the 
trespassing stock into the owner’s cultivated land, is decidedly bad. 

I do not know of any punishment for drunkenness. For vagrancy, I have head 
of cases where men have been brought before their chicf by their friends, and 
publicly disowned on account of their having no means of living but by theft. Such 
men, Iam told, are considered out-laws. Trespassers, moving landmark, fouling 
cultivated land or private dwelling, opening closed doors of a house, moving anything 
without leave, carrying weapons in a threatening attitude, aud many similar actions, 
are punishable. ‘The fines vary according to circumstances, generally afew coat, 
excepting for moving landmarks, which is a preat trespass, and generally ends in a 
fight with sticks. 

Laz 
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8. 


10. 


11. 


12. 


82. 


Fine of property either directly from the offeuder or from the kraal to which he 
is attached. This causes the whole village to be careful as to whom they admit as 
members, and compels dishonest men to Be careful. There is reason to think that 
incorrigible trespassers frequently meet with violent death at the hands of their 
chiefs. 

The head tribunal is at the chief’s kraal where « number of headmen are 
always in attendance from various portions of the tribe. These, with afew chief men, 
who, living at or near the chief kraal, form a court, for hearing all manner of cases. 
All parties have aright to bring their own advocates, and all parties, plaintiff or 
defendant, are subject to long and weary examination. The administration of the 
law, by which I understand the parties, who act as police, receive about one-half of 
the fine. The other is divided between the chief and his resident court and the 
successful party in the case. The property ought to be divided by the chief at the 
kraal, but is frequently apportioned by his representatives at the place of payment. 

The accused is generally summoned by a messenger from the chief. The accused 
is placed on one side of the assembled court, generally twenty yards from the chief. 
Witnesses and accused are examined by any or all among the chief’s party. The 
greatest exertions are used tu cause the accused or his witnesses to make a contra- 
dictory statement, and care is taken to avoid, until the conclusion of the case, that 
such a statement has been made. The defence is generally a denial to begin with, 
and then a cross-questioning, with special endeavours to show malicious feeling in 
the part of the plaintiff. Frequently a round is taken among the characters of the 
plaintifi’s family or friends. Various matters are brought out, generally false, to 
show that the charge is founded on wrong evidence; ¢.y., the spoor alleged was 80 
old that a spider had woven his web over it. At this point, one or both parties in a 
case are requested to leave the court, when a consultation is held by the chief and his 
councillors. The parties are then called back to court. In finding the verdict, 
astonishing powers of memory are shown by the chief. Any doubtful case is settled 
by ancient precedent. The sentence is generally given in a matter of fact manner. 
The successful party and friends spring up and give thanks to the chief. ue 

Hearsay evidence is allowed, as showing the general bearing of a case, but it 1s 
considered dangerous by both sides in a dispute. Informers and accomplices are 
recognised as good witnesses, as are the accused and women; but wives and children 
are much as hearsay evidence. 

Torture is very commonly used upon the accused. The dreadful torture of 
burning with hot stones, stretching the body, covering with red ants, and so forth, 
are not so common as the minor tortures of tying the finger with smewy 
thread, binding the body in an excruciating manner for a length of time, as well as 
by terrible flogging. Burning and covering the body with red ants is generally to 
extort confession of witchcraft. The other forms of torture are practised to extort 
confession of theft, &c. 

I have not heard false witness named as a crime, but severely censured. 

See 9. 

No law, but frequently acted upon towards persons of good character. 

Generally understood that there is no prescribed time. 

A modified trial by jury, but the decision must be in the magistrate’s yower. 
The jury to consist of the chief or some one to represent him, with selection from 
certain headmen. Their aid is specially useful in disputes of law, trespass, and 
marriage custons. 

Yes. 

Tho headmen tv settle petty affairs, but always to report for approval to 
magistrate. 

I think it advantageous. 

Yes. 

It is on the wane, because discouraged by English magistrates. The result has 
been a vast increase to stealing. 

The same manner as an ordinary fine. 

I think the chief ought to be recognised. 

I think the “intonjane” ought to be put down by force. 

A criminal code is absolutely necessary to avoid the present conflicting decisions 
of the magistrates. 

Strictly to natives,—English law for the English. 


CIVIL. 
No. 
There is law for all these cases. In the loan or deposit of cattle, the borrower 
has the use of milk, the meat and skin of those dying, is not responsible for dead 
stock unless he cannot account for the death. 


2 iia absolute insulyent becomes the poor man of the chief, living at the chief's 
aal. 


Yes. 
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21. 


I think it very desirable to have contracts of service recognised in the annexed 
territories. A native jury would be useful in such cases. 

At Circumcision. Minors, &e., have right to what the father leaves to them 
specially. If nuthing has been specified, they trust tu the eldest son or heir. 


MARRIAGE AND INHERITANCE. 
MARRIAGE. 


Yes. Specially in the reduced number of wives to each man. 


The greater riches of the common people, and the greater facilities of elope- 
ment. 


No. 


Polygamy is diametrically opposed to the self-denying ductrines of Christianity. 

IT have heard of two cases only, and cannut vouch for their accuracy. 

I consider ‘“‘ukulobola”’ an arrangement for compensation to the father of a 
girl for his care of her, and a return tor the loss of her labour tohim; also as a 
deposit in favour of the wife and children in case of need—not always to the wife, 
but certainly to his children. The girl’s feelings in the transaction are generally 
ignored, but there are many cxceptiuons even among the heathen, but specially 
among Christians. In nearly every case, the bride is given a present by her father 
equal tu £10 or £20 or more. This is divided among the bridegroom’s female friends ; 
this is used among Christians also. The whole system of ‘‘ukulobola”’ is secretly 
carricd on even when forbidden by missionaries. Such conditions existing, ‘‘ ukulo- 
bola” cannot be called a sale, but an arrangement subject to many charges and 
abuses, but, as general custom, highly advantageous to purity. 

The consent of the woman is not essential, but generally tried for. 

Yes. I have known several educated girls compelled to marry heathens, and in 
some cases Christians, against their will, and in many cases beaten. I have person- 
ally interfered in such cases. Widows and divorced women can refuse to 
against their will. In the case of very young widows, this power is doubtful. 

No, it is not a fact. In the most heathen localities I have seen men and women 
equally industrious in planting the ground, and urging one another to harder work. 
The plough has all but relieved the women from the work of the hoe. The women 
appear to be compelled, by instinct, to cultivate and to contend for the good name of 
a gardener. I have not heard of a wonian refusing to work her husband’s land. The 
labouring hours of the Kafir are carly in the morning, but European travellers 
generally pass Kafir villages in the heat of the day while they are resting. This 
partly accounts for the reports of Kafir idleness. 

She is mistress of her own hut, and of her husband’s concubines; she can 
object to her husband’s waste of property, and of ill-usage. In many cases, among 
the Kafirs, as amongst Europeans, ‘‘ The grey mare is the better horse.” 

I think not. 

Ido not know of any, but the wife has a strong argument in court if her 
husband is sterile and she cohabits with another man. Old men frequently marry 
young wives. This is one of the great abuses of ‘‘ ukulobola.”’ 

fthe man discharges any of his wives, she is supposed to go to her fathor’s 
kraal, and is at liberty to marry again. The man, so discharging his wife, cannot 
claim the repayment of the ‘‘ ukulobola’’or ‘“ikazi.”” The woman cannot leave her 
husband unless she refunds the “ ukulobola” or ‘‘ikazi.’”” When apolygamist becomes a 
Christian, he arranges with the friends of the wives as to providing for their main- 
tenance. The difficulties and losses to the man are numerous. 

Comparatively orderly, but there is much jealousy. The older wife welcomes 
the younger one, as it relieves her of much work. I have consulted many on the 
subject, and have found no objector. 

The family of the woman reserve the right of the woman and children to 
certain increase of the stock. Excepting in cases of cattle-sickness or war, the 
ami the man who receives the dowry is liable. 


es; but with consent of first husband, or where the full amount of “‘ ukulobola” 
has not been paid. 


Not if it can be avoided. No doubt the custom will gradually become similar 
to European marriage scttlements. 

Certainly not. 

Daughters are certainly more cared for than sons by the Katirs, and I think on 
accuunt of “ukulobola.” Lit were not for ‘ukulobola,” there would be gross prostitution, 
and, as in China, infanticide would be common. ‘The Kafirs have no such animal 
feelings, as reported from Natal. ‘They ure very affectionate. 


No. The Kafirs are a laborious pastoral people, both male and female, 
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22. The practical ratification is the acceptance of ‘‘ ukulobola.”’ 

23. Such cases appear to render necessary some elastic legislation. 

24. By arbitration free from technicalities of legal process. In fact, by native 
law, excepting where cither party are Christians and claim English law, which ought 
always to be allowed. 

25. As a rule, a man divides his property as each family gets into form, so that every 
member knows his own inheritance long before the head of the family dies. The 
chief son receives the greatest share. If no such divisions has been made, the eldest 
son inherits everything. 

26. Yes. 

27. I do not know the Act 18 of 1864. 

31. Where there are no male children, the woman inhcrits, and generally a woman 
has much to do with the administration of the estate and remaining in an honourable 
position at her late husband’s kraal. When widows return to their parents’ kraal 
they frequently become concubines. 

32. The natives are much attached to their customs, and urge that they are the result 
of long experience. 

33. They are much milder than they were thirty years ago. 

34. Not frequently. 

35. Not at all, unless by special arrangement previously. 

36. It would be unjust to pass any law interfering with the present custom without 
giving many, say twenty, years’ notice. Otherwise, the majority of the rising genera- 
tion would be bastardised. 

38. Assimilation to the English at once, where no Kafir marriages has taken place. 

39. Wait. 

41. Yes. It is utterly inconsistent with Christanity, and, perhaps, European civilisa- 
tion, unless Mormonism may be classed among European civilisation. 

42. Very great and beneficial. 

43. Very uncertain, gencrally unchaste. 

INHERITANCE. 

45. A man can disinherit his son by process at the chief’s kraal. 

47. Yes ; unless the heathen widows were portioned off previously. It would be an 
act of great injustice to ignore the rights of any of the wives. 

48. Yes. 

49. Native law. 

62. To the best of my knowledge, the natives, both Christian and heathen, desire 
“ukulobola” to be legalised, and, as I have already stated, I think some elastic form 
might be adopted to gradually lead to our system of marriage settlement without 
destroying the present benefits of “ ukulobula”’ in preserving virginity. 

LAND TENURE. 

1. The chicf is the absolute master of the land. He, with careful consultation 
with the chief men of the tribe, locates in the first instance, and in every dispute 
as to boundaries, the chief is the final referee. In old tribes the chief disputes 
arise from interference with grazing rights, and the breaking up of pasture land for 
agriculture. When the chief moves his great place to an already occupied location, 
the people are removed to another place. I have scen this done among the Tembus. 
As the existence of the chief depends upon the contentment of his people, he 1s 
always careful to attend to their feelings, so that he bends to popular opinion. 

2. Generally by aggressive warfare, the victors giving leave to the vanguished to 


reside within certain boundaries or rivers. The boundary of a river is generally 
understood to mean the watershed of both banks, excepting in the boundaries of 
independent tribes. This gives rise to endless raids and disputes. 


In identifying boundaries, the old men are the chief evidence, ¢.g., when the 
Gealekas drove the Tembus to the west bank of the "Tsomo, saying the land was 
theirs. The Tembus asked the Gcealekas, ‘‘ Whose graves are there on the west 
bank of the somo? Are they not Tembus ? Where are the Gealeka graves? ” The 
responsibilities to take over the spuor from the boundary were a standing testimony 
to right on both sides. 
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Generally respected. Any encroachment leads to fighting. 

The past history of the Kafirs is little more than a relation of tribal aggression 
or absorption. Tor many years, immediately before and after the wars of 1850-1, I 
observed the Kafirs flocking to the Colonial boundary, which I considered a sign of 
their confidence in the English as a secure base for their wars with the tribes east of 


the Kei. Thore have been no tribal wars since the Colonial Government has asserted 


authority over the country. 


6. No. 

9. Only in particular localities, such as mission stations. 

10—11. Yes. 

12. I would allow a chief to have a prominent part in settlement and management 
of the poople. The chiefs are a great power in the land, and by careful management 
would do much to civilise and Christianise their people. The present system of 
ignoring the chiefs has raised up a strong feeling against Christianity and civilisa- 
tion. 

13. To sit as an assessor with the magistrate is the least I would recommend. 

14. I would give absolute title, if any. 

18. From five to ten acres for agriculture. 


27—28, Yes. 


17. 
18. 


TU. 
20. 
21. 
238. 


23. 


LOCAL SELF-GOVERNMENT. 


Patriarchal. Every man makes his voice heard in an important matter, e.g., 
on my applying to the late Amaqwati chief, Fuku, for a site for All Saints’ Mission, 
Thad to wait twelve days to enable him to consult the whole tribe through the 
various headmen. 

Yes; a native village or a kraal has a headman, who sees thai all is kept in 
order, both as regards cloauliness and comfort, and maintaining the peace. The 
beautiful order of a wild Kafir kraal contrasts favourably with the semi-civilised 
villages on the Colonial frontier. 

The head of a kraal settles petty affairs and fines subject to appeal to the head of 
the district and thence to thechief court. Ithink the system can be adapted to our 
government, or, rather, developed into it. 

The head of the kraal must remove nuisances, and great care is exercised to 
prevent accumulation of filth, also fouling rising crops, and drinking water. 

I do not know of any. 

Every native has a voice in the affairs of the tribe, and great changes might be 
wrought by this right. No chief can afford to ignore this right, as once unpopular his 
people desert him, and, although it is said to be death to do so, large numbers move 
from one tribe to another. 

I think the native system can be developed into ours. 

My chief experience has been in working with natives as school committee, 
when I have observed every man give independent expression to his feelings, and 
when committees have been formed to pay the school expenses, or to build a house, 
the work has been well carried out without Kuropean help. 

I should wait until they presently asked for it. 

I think so. It would tend to greatly develope the present native custom into 
ours, and would remove much of the prejudice now existing to our Government. 

I think school boards could be worked, and that they would be an excellent 
introduction to the present work of a divisional council. JI‘or some years the members 
of the board of management would have to possess certain qualification, ¢.g., be able 


to read or be a head of a kraal. ‘Their power might be similar to that of an European 
board. 


Yes. 


The natives have a strong objection to strects and Luropean villages, as they 
have been found nurseries of immorality and sickness, and I think the natives are 
right. They are also much attached to the round hut, and would resist any pressure 
brought upon them for their disuse. The square house, with chimney, necessitates 
much clothing and bedding; whereas, the round hut is warm like an oven, and is 
quite comfortable in the coldest seasons. Of course, civilised natives prefer European 
houses and comforts, and, if some title could be given to building sites, there would be 
hundreds of square houses built in the Transkei. 

Yes. Although poll-tax would be becter than a hut or house-tax. 

I think it would be an excellent plan. 


Yes. 
The natives tako a great interest in agricultural societies, and I think much 


good would result by their being encouraged by Government. 
Altogether prohibited at present. 
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By C. H. Driver, Esq., Resident Magistrate, Lady Frere. 


LAWS. 
RePLIES TO 
QuERsTIONS. 
l. The Colonial Tembus. My knowledge of them I have acquired from several 


17. 


18. 


19. 
20. 


21. 
22. 
23. 
24. 
23. 
aT i 
28, 


29. 


dl. 
32. 


years residence among the people. 
CRIMINAL. 


I understand the native law requires an azeused to establish his innocence. 
The Colonial law assumes a person innocent, until the reverse is proved by competent 
witnesses. There would be more probability of an innocent person being punished 
under Kafir law than under Colonial. 

Those laid down in the Colonial law. I have had no opportunity of judging of 
any others. 

The Peace Preservation Act. It bears very heavily and unjustly on the good 
men, and irritates them, whilst the bad evade it. Act No. 22, 1867. The signing of 
passes should not be confined to Resident Magistrates. Special officers should be 
appointed. The Native Locations Act. The branding clause should be struck out, 
and in locations where natives pay hut-tax and house-duty the half salary of the 
inspector should not have to be raised by the people. The Peace Preservation Act 
should be repealed. Acts 22 of 1867, 6 of 1876, and 8 of 1878 should be amended. 

In addition to the laws of the Colony, rules and regulations might be framed 
suitable to the different districts or locations. 

The criminal law of the Colony. 

Intelligent, duly qualified natives might sit with Europeans, and be as useful. 
They should not advise but he advised by the judge. 

Yes. 

It is not desirable that headmen should try cases. The magistrates should try 
them, subject to appeal to and review by the judges, and monthly statements to 
the Solicitor-General of such cases as do not come before the judges. 

Idonot. Ifthe offender can be eonyicted, let him gsiffer. If not, do not 
punish innocent persons. 

No. 

The system is not recognised in this district. 

No; not as a chief. 

All such as would he considered as penal offences in a European, no more. The 
accompaniments of ‘ intonjane”’ and circumcision, &e., are very immoral. 

I can only suggest the criminal law of the Colony. 


CIVIL. 
I don’t know. 
I am unable, not having had sufficient experience among the natives outside the 
Colony. 


MARRIAGE AND INHERITANCE. 


MARRIAGE. 


I do not see that the British Government has done anything directly to lessen 
the practice. Missionaries have, and it does not exist among Christian natives. 

The dimunition is small, but perceptible, and it is due to the missionaries. 
Magistrates can only discourage it; missionarics very properly punish it under the 
laws of their churches. 

I am informed a polygamist may not he a member of ao church of any denomi- 
nation. 

I am informed they refuse admission to the one and expel the other. I do not 
see how they could act otherwise. 

There are many instances of monogamists, but whether from choice or other 
reasons I cannot say. The percentage of polygamists in this district is about 
17} per cent. 

I did lean to the latter view. I have had reasons to change my mind, and I consider 
ita sale. I observed that in nearly every case of dispute, though the word “ ukulo- 
bolt” is used, that of “tenga ’—to huy—is made use of as frequently. 

A woman not paid for is not a wife, she has not been ‘ bought.” She is very 
independent, and keeps the man reminded of their relative positions. As soon as 
the father gets the cattle he may dispose of them as he pleases without reference to 
anyone, and is only required to make them good in case his daughter does not turn 
out to be what he warranted her (a good woman), or will not stay with her owner or 
mniaster. 

The woman and her children have no claim upon the cattle paid as her ‘ ikazi,” 
unless the man behaved very badly to the woman. She is compelled to live with and 
serve him; if he ill-treat her, the court will protect her just as ours would a_ horse or 
an ox from the cruelties of its master. 
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sanctioned. 


The word ‘“ukulobola”’ is frequentlyused with referenceto the purchase of a horse 
or an ox, or any other animal. The owner will say to the person desirous of purchasing, 
‘‘lobole,” and the purchaser makes his offers until the owner is satisfied. These 
persons then address each other in the same manner asif the one had purchased a 
girl from the other, viz., ‘‘mkozi,” which denotes the relationship created between 
them by the transaction. : : 

If a woman should leave her husband and go to her father, he will receive and 
maintain her; but the husband may claim her at any time, and will get her upon 
paying the father for her maintenance (‘‘isondhlo.”) Thus the father does not keep 
her because of the cattle he received for her, but because there is a chance of making 
more. 

When the Chief, Gangelizwe, was called to account by Kreli for ill-treating his 
wife (Kreli’s daughter) he replied, ‘‘She is mine ; I bought her.”’ Kreli did punish 
Gangelizwe, but not for having said he had bought the girl, but for having ill- 
treated her, just as many persons might be punished for ill-treating their own 
animals in our courts. 

The woman’s consent is not essential. 


I have heard of several cases. I have interfered and no force has been used, 
but without my interference, I doubt not, force would have boen used. 


It is; but since the plough has come into use, the men and boys work more. 
She is not the equal of her husband, but more of a servant. 

They do not. 

No rules are prescribed. An old man frequently takes a very young woman. 
A condition of jealousy throughout. 


The father of the girl may do as he pleases with the cattle,—they are his. The 
guardian of a girl holds the cattle in trust for her eldest brother, or whoever by custom 
or law is the owner of them. The woman’s children have no right to them whatever. 

Sevoral cases have; and as I write, a man complains of the very same thing. 

Certainly not. _ Bete an 

If she were proved to be his great wife, and had been living with him assuch, I 
would recommend her being treated as his wife, in the same manner as if they had 
been married according to our laws, without referenee to the cattle paid. The other 
wives I would ignore altogether. 

Neither should be sanctioncd. 


I don’t know whether they are trained systematically for the purpose. Of the 
destitute rebels who surrendered after the late rebellion, several have, to my know- 
ledge disposed of their daughters, and realised cattle, by which thay are now again in 
a position of independence. : 

The Kafirs, as a rule, are very idle. This I attribute mostly to the fact that their 
wants are so very small and very easily satisfied. 


I don’t know. _ 
In my opinion, Act 18 of 1864 appears indirectly to recognise the marriage 
with the great wifo, inasmuch as in vesting resident magistrates nnd superinteridents 
with the power to decide disputes of inheritance, it necessarily requires them to 


determine first who is the great wife of the deceased. That settled, the matter of 


inheritance is simple, as only the great house can inherit property. The question to 
decide in settling these questions is, who isthe great wife. ‘The custody of children 
does not como within the decisions given under the Act. For myself (within the 
Colony) I decline to decide as to the custody of children. oe 

I think the object would be gained in time if the practice received no sort of 
recognition whatever. 1 consider it would be a great evil to legalise in one person 
because of his colour, that which would subject the very magistrate compelled to 
settle his case, to imprisonment with hard labour. . 

Being in the Colony, 1 am not in the position to state these positively. I 
assume that only the children of the great house or great wife have a claim on the 
estate. The inferior houses have their property apportioned them hy the man before 
his death. 

Yes. ; : : 

Tam surprised to hear that it finds so little favour. All native estates in this 
district aie adminisicred under the usages of the Tembu tribe. Disputes are very 
rare indeed, consequently very little is heard about native estates, or of Act 18, 1864. 

Very few natives are aware of the existence of tho Act 18, of 1864. I have not 
heard of any instance of the Governor proclaiming the usages and customs to be 
observed in any particular lecation. 

I do not accept the viow. 
I do not think it desirable to legalise any native law or custom in the Colony. 
I believe this to be a correct representation, and I think such a law cannot be 
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They are attached to them. They advance nothing in support of them beyond, 
‘‘They are our customs.”’ | 
Ihave had a few cases in which, I gathered, parents wished to sell their 
daughters against their will, but the girls have made their own choice, and married 
in opposition to their father’s wishes. 
galise and register the great wife only. 
Registration, or marriage. 
ba civilised natives are calling for it now. 
t is. 
To put it down, I would recommend that all natives residing in the Colony 
be subject to the Colonial law. 


LAND TENURE. 


I have had opportunities at King William’s Town and Fort Beaufort. At both 

laces there were a great many title deeds which the grantees would not take up. 

iis, I think, is more because the Jand is bad and the grant small than of any 
objection to the system. When the title deeds had been taken up, it worked well. 


I knew of no sales of the land. 


In this district the natives reside on surveyed farms, with a headman appointed 
by Government over each farm, orin some cases, several farms together. Those farms 
are in blocks, with a senior headman over each block. I attach a copy of rules which 
are carried out, generally, though, at present, none of the penalties are inflicted under 
them, but all fines are imposed under the Colonial law, as provided by Act of Parlia- 
ment. These regulations, * if slightly amended, would work very well. 


I should. I would not force it upon them, but grant titles to all who ask for 
them, They would feel more security upon the land they occupy, and in making 
improvements on it. 


I think they would be an advantage, especially if there were always a small force 
there. 

European. 

None. 

Grant him a good large farm, and make him a money allowance, which he 
would consider worth while to retain. 

I would for a time, as those who apply for and obtain land work on and improve 
it. Their advanced condition and advantages would be before those who, having had 
land, had not appreciated its worth. The latter would be induced to follow examples, 
and would have their land ready to work upon; whereas, if allowed to dispose of it 
before a certain number of years, they would not. Every year natives are becoming 
more eager to possess land. 

I would not allow the grantee to sell at all for a number of years. 

I am in favour of restriction in respect of mortgage also. 

Not to sell, sub-let, or mortgage without the sanction of the Government. Per- 
sonal occupation. Limited number of huts and stock, to prevent ‘‘ squatting.” 
Building of a substantial house. 

As much as he will cultivate and pay quitrent on, and a right to commonage 
for a certain number of stock. 

I think not. 

When a man had shown his appreciation of the worth of land, and made some 
improvements, it would be a good rule. 

I am not in favour of the adoption of native laws and customs. 

I see no necessity for making a law on this subject, applicable to natives only. 

T have observed this. I think the prejudice is dying out, and would not be 
manifested so strongly, if the grant were good land and size. 

I do not think itis the expense. I would advise granting of title to those 
who asked for it, and of the land they occupy, putting a higher quitrent on the 
more valuable land, laying it off in a manner least likely to interfere with surveys 
in the future, as other grants may be applied for. 


I have no knowledge of its operations, and have had no opportunity of seeing 
and judging of the working of it. 
C. H. DRIVER. 


* For Copy of Regulations of Tambookie Location see minutes of evidence given by Mr. Driver at Lady Frere. 
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By the Rev. E. J. Warner, Wesleyan Minister, Mount Arthur, 


(formerly British Agent with the Tambookics in the Transkei.) 


Mount .\rthur, Lady Frere, Nov. 2, 1881. 


Joux Nosie, Esq., Secretary to the Commission. 


Sirn,—I am sorry that my time has been so fully occupied with my duties in this 


circuit, that I have only been able to add » little more in the enclosed papers, on the 
subjects I have already spoken on before the Commission, when at Lady Frore. 


I have the honour to be, 
Sir, 
Your obedient Servant, 


E. J. WARNER. 


LAWS. 
CRIMINAL. 
Repwies to 
Questions. 
6. 


28. 


My opinion as regards the expediency of retaining or not retaining the native 
law is this :—I am decidedly of opinion that in the present state of the native tribes 
on our border, it is impossible to manage or govern them, otherwise than in accord- 
ance with native law, (although in some respects it would need modifying), founded 
on the principle of recognised chieftainship and collective responsibility. In order 
to do this, it seems necessary to me to keep these tribes, and the territory they occupy, 
separate and independent of the Colony. When once annexed to the Colony, I cannot 
see how we can still recognise chieftainship or collective responsibility, and conse- 
quently native law, without creating confusion and trouble. the Colony I cannot 
advocate, as a rule, one law for Europeans and another for natives. I think there 
should be no distinction, only in very special cases. 

It is my opinion that the customs of circumcision and “ intonjane”’ ought to be 
put down by law. These customs, as conducted by the natives, are accompanied 
with heathenish practices of the greatest immorality. I um also of opinion that as 
long as the natives adhere to these, and other like customs, they can never, as a people, 
become truly loyal tu our government. Get rid of these customs and chieftainship 
will soon lose all its power for evil. At present the people support the chiefs in order 
to preserve their customs, which are as dear to them as life. When their customs 
are gone, they will have no object to support their chiefs; as even now they admit 
that in the administration of law, &c., they receive more justice at the hands of our 
magistrates than from their own chiefs. The evil in not putting down these customs 
by ia is, that the present generation, born in the Colony, are still taught to adhere 
to their old customs, and to prize them as much as their forefathers did, and so it 
will continue, generation after generation, only those who truly embrace Christianity 
coming out from them. 

It is in accordance with their own ideas, that when a tribe scatters and becomes 
subject to another, to give up their own customs, and conform to the custom of that 
tribe. 

Even with those tribes where the Government has not tho right or power, as in 
the Colony, to put down these customs by law, it would be desirable to discourage 
them in every possible way. 


MARRIAGE AND INHERITANCE. 
MaArriace. 


With regard to “ ukulobula,” in addition to what I stated before the Commis- 
sion, I would say :—During the whole of my life which I have spent in Kafirland 
(being now forty-seven years of age), nearly twenty years of which I was in the 
Government service, and tho last nine years a missionary, I have not once heard a 
native explain ‘ukulobola” as ‘an arrangement by which cattle pass, not as a 
price, but as a settlement, for the woman and her children.” But I have frequently 
(when cases have come before me during the time I was in the service), heard of a 
man, when punishing his wife, declare: ‘‘Ndi ku tengile nge ukomo zam,’’ I have 
purchased you with my cattle. And the only explanation I have heard from parents, 
is. “ Why should I part with my daughter for nothing, sho 1s now going to work 
for others, I must therefore receive remuncration.” 

From my own observation and experience I have seen nothing to lead me to suppose 
that “ukulobola” was a settlement forthe woman and her children. But, on the con- 
trary, I have been lead to the conclusion that it is nothing more or less than a sale. 
The prevalent idea in the mind of a native, is, that a female is property. 18 
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often called *‘unpahla,” which, with them, means property. She 1s inheritable as 
property. She has no voice whatever as regards her disposal in marriage. And after 
she is marricd, she has no redress against her husband, however badly she may be 
treated, so long as the husband is willing to pay the extra cow or two, now and then, 
demanded by the parent or guardiau. The parents and guardians, on account of the 
cattle they receive, are oftentimes more cruelthan the husband. I have known cases 
iu which the girl has been so cruelly treated by her parents and guardians in order 
to force her to stay with a man she did not like that she has committed suicide, and 
for nothing else in the world but that the parent or guardian coveted the cattle 
of a rich old fellow, old enough to be the girl’s father or grandfather. With such 
facts before me, and many others of the like nature, I cannot view ‘‘ ukubolola,” as 
practised by the natives, in any other light than as a great evil. 


I may also say here, what I have said on circumcision, &c. :—So long as the natives 
adhere to these customs, which are all more or less connected with ther 
superstitious ideas, so long will they remain a separate and distinct people, and will 
never becume one with us in habits and feeling; and so long as they thus remaina 
separate people, so long may we expect Kafir wars, 


It is, therefore, my opinion, that it is the duty of our Government to put down by 
law ‘‘ukubolola ” and polygamy in the Colony; and even with the tribes not in the 
Colony, but under our control, to discourage these customs as much as_ possible. If 
our Government had worked as hard to put down these barbarous customs, as it has 
done to put down chieftainship, we should now be in a much better position a 
regards our standing with the native tribes. Once break the power of these super- 
stitious customs, and chieftainship may then be safely used for the good of all. 


26. TI consider the succession to property amongst the natives, according to their own 
laws and customs, to be generally conducted in a way that is fair and just. 


The son or party who inherits is considered as the head or guardian of the 
family, and is bound to maintain and supportthem, &c. Especially is this the case 
with iand. Suppose a man dies who has a farm, the heir merely takes his position 
ns the head of the family or clan; the land being under his guardianship for 
the use and benefit of the whole family or clau. And this, for natives in their 
present condition, is hctter than selling the farm in order that each may get his or 
her share, and thus the family or clan is broken up, and scattered to the winds with- 
out any fixed home. I would, therefore, allow even natives: in the Colony to avail 
themselves of the native law of inheritance. But I must be nnderstood, from what 
I have already said on ‘‘ ukulobola,” not to include the females of the family as pro- 
perty tv be inherited by the heir-at-law. This is a part of the native law of inheritance 
which would need modifying. 


THE EMIGRANT TEMBUS. 


When, before the Commission at Lady Frere, I gave my evidence on the subject of the 
removul of the Emigrant Tembus into the Transkei, it did not strike me at the time to say 
unything in regard to the present state of things in that country, but I hope I may be now 
porinitted to do so. 

It is, of course, well known that the chiefs Gecelo, and Stokwe (two of the Emigrant 
Tembu chiefs), with nearly all their people, joined in the late disturbance against us. I 
would therefore only remark, in their case, that as the principal cause of their going to war 
was the action of the government in breaking faith with them, and disresanding the 
promises nade to them to induce them tou occupy land in the Transkei, I believe their case 
uceds the favourable consideration of the present Government. 

But as regards those of their people, who did not join in the war against us, and 
consequently lost all their property, I consider it the duty of our government to provide for 
them in theirown country. The policy hitherto adopted, after a war, of removing from their 
Jands even those who had remained faithiul to us, has had a very prejudicial effect on the 
Kafir mind throughout Kafirland, for, in thus dealing with them, they see no difference 
made between fricuds and enemies. 

Whilst on this subject, 1] would bring before the Commission, particularly, the case of 
those natives who have had farms granted to them in the Transkei by the cmigrant chiefs, 
inure especially during the time I was Tembu agent. During this time, some of the more 
civilised natives in Emigrant Tembuland waited on me, and expressed their desire to obtam 
yrants of land from the chiefs. Their object was twofold:—1st. Thoy stated that they were 
desirous of making improvements, such as in building, cultivation, &c.; and, unless some- 
thing of this kind wero done, they did not like to go to the expense and labour necessary 
for such undertakings. 2udly. They wished in this way to secure to themselves right or 
title tu these lands, whilst the chief had the power to grant it, and thus provide for any 
future event that might occur. 
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As I looked upon the plan as a good one, and one likely to encourage civilisation and 
industrious habits, I at once encourged it, and used my influence with the chiefs to 
grant the request of these people, and consequently several farms were granted to them, 
us will be seen from the annexed papers. (One letter from the Tembu agent to Colonial 
Secretary, and areply from the Colonial Office ; two letters from E. J. Warner to Tembu 
agent, Southeyville). 

I must here state, that having been repeatedly warned by government that, as a 
British officer, I really possessed no legal power or authority, the British Government 
having relinquished all claim over that country, I took good care that the whole of the 
transaction was simply between the chiefs and the parties applying for a grant of land. 
Having approved of the scheme, I merely used my influence to advise and see it carried out 
in the Sed and most effectual way; and tho letters herein annexed, and already referred to 
by me, are only to be taken in that light. In the letter from the Government, it will be 
seen that his Excellency the Governor only expresses his satisfaction at what the chiefs 
had done, the sanction or authority of Government not being actually necessary. 

It seems, however, from what I have heard that the magistrate at Southeyville, Mr. 
Levey, in whose district some of these farms are, has expressed his determination not to 
recognise some of these grants. This I have heard from some of the parties themselves, 
who are much concerned about it, and consider they are very unjustly treated, as the farms 
were granted to them by the chiefs when still independent. I am unable to refer to all 
these cases, as I cannot find out Mr. Levey’s real ubjection to the grant. I shall, therefore, 
confine myself to two of these farms, those granted to William Sigenu and Johannes 
Mahonga. ‘The reason viven in this cuse, I believe, by Mr Levey, for disallowing these 
grants, is, that they are in reality a grant to Mahonga and Sigenu, and not to their sons. 
I presume, however, that I must know more about the matter than Mr. Levey does; and I 
now positively affirm that these grants were not made in the way represented by Mr. Levey. 
The grant made to William Sigenu was made to him personally, his father has nothing 
whatever to do with it further than that he holds his son’s power of attorney to act for 
him, and look after the farm in a general way during his (William Sigenu’s) absence, he 
having entered the work of the Wesleyan Missionary Society as a native minister. 

Tho grant which stands in the name of Johannes Mahonga, was made in the first 
instanco by the chief Gecelo to that portion of Mahonga’s family, including his father and 
mother (his father has lately died, but his mother is still alive), who left the Tambookie 
Location to occupy the land granted to them in the Transkei. They were the first to cross 
the Indwe, and by doing so assisted very much the measure for the removal of the Tembus, 
for at this time it was rather difficult to get the Tembus tu make a start on 
account of the threats held out by Kreli if they dared to accept the Governor’s 
offer and occupy his country. Consequently, I highly approved of what Gecelo had 
done in giving them a grant of land. Subsequently, however, when the land was 
sub-divided into locations between the emigrant chiefs, the land granted to Mahonga’s 
family fell into Stukwe’s location. JI had a little difficulty in getting him to iy 
the whole of the grant of land made by Gecelo, but he ultimately did so without 
any reserve. Johannes Mahonga, in whose name the grant stands, is in the Wesleyan 
missionary work, as a native minister, and cannot therefore at present live on the farm him- 
self, but it is still occupied by that portion of Mahonga’s family, for whose special benefit 
the grant was made, and of which Johannes Mahonga, although absent, is nevertheless, by 
a family arrangement, recognised as the head. 

These, and other grants of land made during the time I was Tembu agent, were made 
by the chiefs whilst their independence, and power to do so was recognised by Government ; 
and Mr. Brownlee, a few years ago, when he visited Emigrant Tembuland as Secretary for 
Native Affairs, stated at a public meeting that all the grants made at that time would be 
recognised by Government. Consequently any attempt now made to upset these claims is alto- 
gether unjustifiable, unwarrantable, and likelv to do harm. Even if the farms were granted to 
Mahonga and Sigenu personally, what right, I should like to know, have we to deprive them 
of these farms? But, as I have already explained, the land is in no way connected with them 
further than in that interest we all take in things belonging to members of our families. 

I will now refer to the case of Matanzima. This chief, as is well known, did not join 
in the late war against us, although, unfortunately, a number of his people did, in spite of 
his efforts tv prevent them. Since the war, Matanzima has been virtually deprived of 
nearly half of his location. A large portion of his location has been placed under Mr. 
Levey, the magistrate of Southeyville, whilst he, Matanzima, and the rest of his location, are 
under Mr. Stanford, the magistrate at St. Marks. Matanzima is therefore no longer per- 
mitted to exercise any control or supervision over that part of his location, and people under 
Mr. Levey, although many of the people there are his own and did not join in the war 
against us. This part of his location is also being gradually filled up with natives of other 
tribes without any reference to him. 

This is a very sore point with Matanzima. He does not understand why he should be 
deprived of a large portion of his location and people. 

It is these kind of things which cause the natives to think there is no advantage in 
keeping on friendly terms with the Government, for, in the end, all are treated alike. 

I believe Matanzima has lately made, or is thinking of making, some kind of proposal 
to the Government with regard to his lucation. As, however, I had a long conversation 
- with him a short time ago, I can possibly affirm that it is not because he really desires 
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such a change, but simply because he fears that the Government is determined to deprive 
him of all his location and rights as a chief, and so he thinks that by meeting the Govern- 
ment half-way he may be able tu secure something to himself. But I am quite sure that 
under the present state of things he considers that he has been very unjustly dealt with, 
and yntil the matters, of which he very justly complains of, are rectified, that feeling will 
remain, and, in a great measure, damp that friendiy feeling he has always shown to our - 


Government. 
E. J. WARNER, 
Wesleyan Missionary. 


Copy. | 
Bo F Tambovkie Agent’s Office, Southeyville, October 17th, 1872. 
-Thé Honourable the Colonial Secretary, Cape Town. 
Str,—I have the honour tu report, for the information of His Excellency the Governor, 
that the chief Gecelo has granted small farms in his location to a few natives who are con- 
‘siderably advanced in civilsation, and who formerly belonged to the Glen Grey, sub- 
' division, in the same way as those granted by him to one or two parties in the Tambookie 
location before the removal of the Tambookies. The names of these parties are :Jonas Tuwana, 
Jonas Nombewu, Monis Mxaku, Kalipa, Paulus Madliwa, John Sigenu, and William Sigenu. 
The chief Gecelo has requested me to report the matter to the government, and, as it is a step 
‘in the right direction, and the residence of these people who have wagons, ploughs, &e., and 
are building respectable houses, amongst the the other Tambookies, is in many ways very 
beneficial, beg to suggest that the chief Gecelo should be informed of His Excellency the 
_ Governor’s approval of what he has done. 
I have the honour to be, 
Sir, 
Your most obedient Servant, 
bk. J. WARNER, 
Tambookie Agent. 


Copy. ] 


The Tambuokie Agent, Transkei. 

Sir,—I have the honour to acknowledge the receipt of your letter, dated 17th inst., and 
ani directed, in reply, to authorise you tu express to the chief CGccelo, the satisfaction with 
which His Excellency the Governor, has learnt that he has recognised the efforts of several 
of the more industrious and enlightened of his people by the grant of land. 

I have the honour to be, 
Sir, 
Your obedient Servant, 
CHARLES MILLS, 
pro. Colonial Secretary. 


Colonial Office, Cape Town, October 31st, 1872. 


Copy. | 


_ The Tambookie Agent, Southeyville. 

Sim,—One or two of the men to whom farms were granted by the Tambookie chiefs, in 

. the Transkei, with my approval, when Tambookie agent, have been to me for certificates to 
that effect; having, as they say, brought this matter to your notice, and to that of the 
_ Hon’ble the Secretary for Native Affairs. 
| In order to save me the trouble of [side memorandum in each case, I beg to explain 
that during the time I was Tambookie Agent, the chief Gecelo voluntarily, and in conjection 
with myself, granted farms to the following seven men, viz: Jonas Tuwana, Jonas Nombewu, 
Monis Mxaku, Kalipa, Paulus Madliwa, John Sigenu, and William Sigenu. This was 
reported by me in a letiee dated 17th October, 1881, andapproved of by the Government in 
a letter dated 31st October. 1872. These men have papers describing their farms. 

The farms granted to Mahonga’s son, Johannas, was one of the first granted by Gecelo 
with my approval, but at the time the others were reported, there was a difficulty connected 
with it, the farms having, in the division made between the chiefs in the Transkei, fallen into 
Stokwe’s location, and it became necessary tu get him to confirm the grant. This he did, 
but by an oversight on my part it was not reported. Mahonga has also a paper describing 
his boundaries. 

The other two farms granted with my knowledge and approval were those granted by 
the chief Stokwe, to Palmer Kula, Mankaie Renge, but before I had taken the  sandanies 

. of these farms, and reported the matter to government, I left the Transkei. The grant 
however was completed by Stoukwe and approved by me. 

Besides these, I do not remembor any other farms, granted in conjunction with myself, by 
the chiefs. During the time Mr Fynn was Tambookie Agent, I gave one or two recommen- 

_ dations to parties whom I thought deserving of farms; but I think the government should 
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be careful not to confirm any grant without satisfactory evidence that the chief has really 

ed land for a farm to the party in question. On the other hand, it is necessary to see 
that the chiefs do not, as I believe some of them have done, grant land indiscriminately and 
even to mere worthless characters, 

I have the honour to be, 
Sir, 
Your obedient Servant, 
E. J. WARNER. 


Copy. | 
Mount Arthur, September 2nd, 1876. 
The Tambookie Agent, Southeyville. 


Srr.— With reference to my letter of this day’s date, giving you the names of the 
parties to whom farms were granted by the chiefs before T left the Transkei, I beg to 
explain further, that the Chief Matanzima had also promised to make a grant of a farm to 
Daniel Kula, Joseph Inbejn, Booy Qunqu, and Luke Neapai. But the arrangement was 
not, if I remember rightly, quite completed when I left. 


IT have the honour to be, 
Sir, 
Your obedient Servant, 
kK. J. WARNER. 


By Charles J. Levey, Esq., Resident Magistrate, Southeyville. 


Southeyville, October 24th, 1881. 
J. Nonir, Es, Secrotary, Native Laws and Customs Commission, Umtata. 


Srr,—In compliance with your letter received on the 21st instant, I have the honour to 
transmit herewith my replies to the questions contained in papers C. and D. relating to 
Land Tenure and Local Self-Government. 

I have the honour to be, 
Sir, 
Your obedient Servant, 


CHARLES J. LEVEY, 
Resident Magistrate. 


LAND TENURE. 
Raerries TO 
QUESTIONS. 
L With reference to the principles and rules governing the tenure of land amongst 
the natives according to their own laws and customs, I believe there is uniformity 
amongst the several tribes. The land is vested in the chief for the benefit of the 
people, the chief having no right to dispose of any portion of his territory without 
the approval of his councillors. 

‘ believe that natural boundaries are generally fixed between tribes. Evidence 
of identification is perpetuated by the information being handed down to each 
succeeding generation. | 
3. I think these tribal boundaries were usually respected, and encroachment meant 

a declaration of war. 
4. Individuals of the tribe receive garden grounds and building lots from the 
chief, and through the petty chief or headman of the locality in which they reside. In 
a case where an individual has several wives, the head of the home apportions to 
each wife her particular garden, which she is supposed to attend to. Grazing rights 
are common to the tribe. Any infringements of these rights are settled by the head- 
man or petty chief, with the right of appeal to the supreme chief. 

I do not know of any land and houndary disputes hetween different tribes in 
this part of the country. 

I have not had any opportunity of observing in this district how the system of 
giving individual titles to natives works. 

No Europeans have become purchasers of land in this district. 

In the native districts in the Colony, in some cases, individual titles have been 
given to natives. In other cases, they have simply been settled in locations. In the 
Transkei no titles have been issued. 

9. I am of opinion that the system of enabling individual natives to acquire 
property in land, secured by formal title-deeds, should prevail, particularly amongst 
the more civilised class. My reason for this opinion is, that the people have ex- 
pressed a desire for title-deeds. 

10. I believe townships at central places in the native territories, would be of very 
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great advantage in promoting civilisation, and affording rallying points for Euro- 
peans and loyals in the event of any outbreak. 

I think native farmers and a few European farmers might be located in the 
immediate neighbourhood of these townships. 

I would allow hereditary chiefs of tribes no voice in the management of their 
people, that is, in tribes where the power of the chiefs has already been broken; for 
instance, the Tembus, Fingoes, Gaikas, and Gcalekas. 

If chieftainship were abolished, I would give each chief a liberal grant, allow- 
ing him the immediate control, with the same cea ers as a headman, over the people, 
whom he may locate on his farm ; and I would allow the people local self-govern- 
ment. The principal objection the people have to the abolition of chieftainship is that 
they do not like to see their chiefs ill-treated, and were these treated liberally, there 
would be more satisfaction amongst the people. 

If the system of individual title were adopted, I would not restrict the owner's 
right to dispose of his land to other natives, but only with the approval of Govern- 
ment. If the land was made alienable, the natives would still think that the owner. 
ship was vested in the Government. 

I would noi limit the privilege of purchasing to members of any particular 
tribe or clan. 

I would not allow them to mortgage their lands, except under Irrigation Acta, 
or where it was clearly shown that the money raised on mortgage was to be used for 
the improvement of the land. 

I do net think any other restrictions would be necessary. 

I would grant to natives an extent of thirty acres of garden ground and two 
acres for a building lot, the building lot not necessarily to be attached to the garden- 
ground. 

If restrictions, such aa those referred to, were to be expressed in the title-deed 
of a native, I do not think there would be any risk of discontent. 

I should not, at the present time, approve of a rule providing that, in the event 
of the grantee building a substantial house, and making other permanent improve- 
ments, these restrictions should be removed, as it would be possible that the succeed- 
ing generation might squander the property. 

I would suggest the establishment of a separate officer for the registration of 
native titles, with a change in existing rules, stamps, and costs. 

I would give special facilities for the conveyance of land to the heirs of a 
deceased native, for the reason, that hitherto, natives have never been subjected to 
any costs in transfer of property. 

I have known natives manifest a strong reluctance to accept individual titles. 
I think their reasons may have been cither grounded on the badness of the land, the 
survey expenses, or the facility of obtaining land in the Transkei without these costs. 

I think their reluctance would disappear if a substantial reduction of the es- 
penses were made; and I would advise that in every district a surveyor, assisted by 
the magistrate, should lay out the lands. 

I cannot refer to any facts with regard to the operation of Act No. 40 of 1879. 

I should favour permaneut tenure, with the payment of a small quitrent, as 1 
do not think the natives would understand leasing land, and would certainly make ne 
improvements under a lease. 

I would approve of a court to ascertain, once for all, who have interest in land 
under tribal custom. 

It would, in my opinion, he beneficial, to provide, by such a court, for the 
hearing and settlement of all cases relating to land in which the interests of natives. 
tribal or individual, are affected, prov iding that leading natives or headmen formed 
a part of such comt. 


LOCAL SELF-GOVERNMENT, 


The general system of government among natives, where there are independent 
chiefs, is that of a limited monarchy. The chief councillors exercise control to 4 
great extent upon legislation. The chicf cannot undertake any important subject 
without consulting the tribe. 

Native laws and customs reccgnice and allow a sort of village or subordinate 
government, conducted concurre atly with the supreme power of the chief. Headmen 
and petty chiefs have the government of the particular sub-division of the tribe 

residing in their neighbourhood. They have the settlement of all ordinart 
CASES, —garden disputes, &e. Their powers are limited by the people having a right 
of appeal to the supreme chief. 

The persons charged with the administiaticn of such a government have excct- 
tive, as well as judicial, powers. Legislative ] ower are vested in the chief and trile 
generally. My views on the subject are, that the system with the government in the 
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position of the chief is good, and capable of adaptation to tho condition of natives 
under our Government. 

The headmen and this councillors are, nceordl: ue foueive usewe, the only sort 
of municipal government i 2 now of. This system ot “nundedprd are Nernnent 70% ud, 
I think, act very well if it was under our guidanco and coutrol, tu chsure pure justice 
being administered. : | 

“I do not think there is a recognition of the popular will in such a gov ernment. 

There is no system of taxation among tho netives for village or municipal pur- 
poses, or to carry out public works. 

The right of voting in the Colony is beginning to be uiuch appreciated by the 
natives, and is exercised intelligently and indopendent!y i in Most instances. 

Thave observed among: t tho natives in my district a desire tht the people 
should have the right to exercise direct control in tho management of the affairs of 
their own eovernment. Previous to the war in this locality , L had established a 
municipal board. The members were elected by the people, and I acted as chairman. 
Rules were framed by the board, and approved of by the people, who appeared to 
appreciate the right of having something to say in the control of local affairs. My 
suggestions are mado with reference to. this district, and I think the sume system 
cold be carried out in othe districts. They are :— 


1. To divide the district into one or more small locations. 

2. To divide the locations into garden lots of thirty acres for cacl: family, with a 
separate building lot of two acres. 

3. Ikach location to be governed in local matters by headmen appointed by the 
Government, assisted by two or more councillors elected by the people. 

4. That tho headmen should, in consideration of yy the Government in col- 
lecting taxes and preventing thefts, receive a salar £6 per annum, and hold 
office only during good behaviour. 

5. That for the local government of these locations, rules should be framed and 
submitted for the approval of all the locations before becoming law. 

6. That the rules so framed should be as clear and simple as possible, applying to 
such matters as garden disputes, agriculture, water rights, the advancement of 
education, &c. 

7. That such local boards should have the power of inflicting fines not exceeding 
twenty shillings (20s.), such fines to form a fund for tho improvement of the 
location. 

8. Any porson fecling himself aggrieved; should have the right of appeal to the 
magistrate of the district. 

9. That a council, consisting of all the headmen of the district, should meet the 
magistrate twice a year for the purpose of reporting the state of matters in the 
locations and that onco a year a meeting should be held fur the purpose of 
modifying old rules or framing new rules for the government of the community. 

10. That people who are already located in kraals should be disturbed as little as 
possible in their location. . 

11. That a liberal extent of commonage should be allowed to each location. 

12. That titles should be issued to each resident householder. 

13. That no owner of laud be allowed to let or sell to Europeans, and only to natives 
who may be approved of by the Goverment. — 

14. That pounds, should be established at ceutral places. 

15. That each community should havo the power of taxing themselves for local 
wants, such as improvements in agviculture, construction of dams, &c.; although 
this power is not likely to be taken advantage of for some time. , 


I have discussed these suggestions with somo of the leading people of my dis- 
trict, and find they meet with general approval; the fact alone of giving the peuple 
so much self-gover nment, being in itseli, decidedly popular. 

My reply to this is contained in the previous auswor. 

I have known and secn natives employed in rord-making, Inulding houses, and 
constructing watercourses, and consider they have taken an intelligent. part in these 
works, Indeed, many of theso works have been carricd out entirely without tho 
advice or assistance or {uropeans. 

There are few districts in the Transkei sufficiently advanced to have conceded to 
them the parliamentary franchise. I may except this district and Fingoland. If I 
found the people i in favour of the franchise, I wonld concede the privilege before they 
formally asked for it. 

I do not think any such echeme of self-goy ernmeut would lessen the direct 
authority of the magistrate, and therefore it would be safe. 

My reply to this is contained in Answer No. 8. 

I believe the ends of justice would be advanced in these territories if natives 
were associated in its administration either as assessors or jurors. By making them 
assessors or jurors you supply what has been taken away from the councillors in 
abolishing tho power of the chicfs. During the whule of my official carcer, I have 

BB 


182 


NATIVE LAWS AND CUSTOMS COMMISBION. 


Reriiee to 
Quastions. 


23. 


made constant use of these assessors, and found that they gave me a powerful in- 
finence over the peoplo, besides rendering great assistance in the administration of 
justice. 

With referonce to divisional councils, I would recommend nothing more than 
what I have indicated in roply, No. 8. 

I do not consider tho people sufficiently advanced to justify the establishment of 
school boards. 

Some native laws and customs could be mado conformable with tho working of 
the principlos suggested in the preceding questions. 

I think the natives would not approve of a regulation for their villages requir- 
ing them to observe the customary laws of streets, nor could the old-fashioned round 
hut be successfully interdicted at present. 

With the view of encouraging the building of better houses, I think it would 
be wise to limit the rate payable on good square houses in native villages to the 
same amount charged upon huts. 

I would not recommend the Government to adopt a system of making loans of 
monoy to natives for any purpose, except in the manner suggested in my reply, 
No. 16, on land tenure. 

1 would recommend the institution of direct prizes in moncy to natives whos 
houses shall reach a tixed standard in style and capacity. 

Natives have appreciated the objects of agricultural societics. The shows held 
here have been remarkably good, and have stimulated improvement in agriculture. 
Jf the Government were more directly concerned in tho establishment of agr- 
cultural societies and shows, by offering prizes in the shapo of superior seed grain, 
cattle, and money, this alone would lead the natives to take u more active interest 
in them. 

Lhe sale of spirituous liquors in the territories beyond the boundaries of the 
Colony should most decidedly be prohibited, and houses for the sale of liquors to 
Juropeans oven should not be alowed beyond the precincts of the magistracy; 
otherwise, notwithstanding penalties inflicted, they will sell brandy to natives. 


CHARLES J. LEVEY, Resident Magistrate. 


By the Rev. B. L. Key, St. Augustine’s, Pondomiscland. 
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I have been living among the Pondomise tribe for the last sixteen years, in 
constant intercourse with them, both previous to their coming under Government in 
1873, and since. 

The natives observe the customs handed down by their ancestors, which are 
rarely if ever altered or modified ; minor laws or regulations ‘might be made to suit 
fresh conditions,—such as a pound law, for the trespass of cattle in standing corn. 
Such an order would come as ‘the word of the chief,” but he would always act with 


_ his councillors; the common people would have nothing to say in such matters. 


The chiefs are the ultimate declarers of the law. An old man might be 
a;pealed to for a precedent within his memory, or one that he could quote frm 
tradition ; but such precedent would have to be given with names and details to have 
any weight. 1 have never heard of any written laws among natives. 

The natives do make a distinction between offences or crimes, and civil rights 
ond obligations. The distinction being that certain cases can only be decided by the 
chief, which I would call criminal; these are described as being an injury done to 
the chief. Thus, murder, manslaughter, criminal negligence with death, or personal 
jury ensuing, would be a crime against the chicf, and can only be punished by 
iin. As even if the individunls were to attempt to compound such by private 
arrangement. such arrangement would not prevent the chief from stepping in and 
demanding a fine, ‘“ isizi,” as if no arrangement had taken place. ence injurics 
tu the person are treated as crimes against the chivf, and when so treated and paid 
for, no civil action is possible, nor can the sufferer or his friends claim any part of 
the fine. They have u proverb which precludes thus:—‘‘ No man can eat his own 
blvod.” 

CriMinaL. 


What T would call crimes, among the natives are personal injuries. (a), Murder, 


“an its most aggravated fourm, 1s very rare, except perhaps in cases of poison- 


ing, which is cither visited on the wrong person, or passed over altogether, from the 
inability of the natives to detect poisoning, The dcliberate murder of a man would 
be punished hy a very severe fine, inflicted on the murderer and his family and clan. 
Although a man is often killed for witchcraft without the orders of the chief, 
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and tho murderer is merely orderod to pay a small fine, which he pays out of the 
murdered man’s cattlo, which ho generally appropriates at the time of the murder. 
(6) Homicide, or death ensuing in a fight or quarrel, without malice prepense, 18 
punished by a fine of about ten head of horned cattle, which aro called the “ isizi,” 
and are the property of the chief. (¢) Personal injuries—a wound or a blow are 
punished by a proportionate fine—“‘ isizi,” also the property of the chief. 

Thefts I divide into two sorts, robbery, aggravated theft, which is a crime, and 
petty theft, which can be compounded, or settled by private arrangement. ‘Thus, if 4 
man ya his neighbour's kraal, and drives out his cattle, he can be killod if taken 
with the cattle, and nothing would be said ; and if he wasa known thief, he would be in 
danger of boing killed in cold blood by order of the chief, such a man being beyond 
the pale of humanity. All thefts, however, can be compounded, though in a great 
robbery of cattle, or burglary in a white man’s house—for which a heavy fine 1s 
obtained by the owners of the property—the chief would probably demand a share. 

A petty theft, such as a sheep stolen from the veldt and slanghtered, is generally 
compounded and nothing more said. ‘The fine in cases of theft is in proportion to 
the amount stolen, and is always mitigated when the property is forthcoming. Tetty 
theft is treated as a civil matter. 

High Treason, in which I would include all direct injury to the chief, and his 
property as chief, and infringement of his prerogative, as, speaking ill of the chiof 
puotiely ; contravening his orders, by eating green food before the time, or reaping 

efore the time he muy have fixed ; insults offered to his messengers; injury done to 
another man’s war gear, which is considered the chief’s property, in a special 
manner; au attompt to bring a chargo of theft against the chief's immediate fol- 
lowers. All these would be punished by a fine more or less heavy. Seduction of 
the cuicf’s, or his near relation’s, daughter, would bo treated as aspecial offonce, and 
visited very heavily on tho offender and his clan. 

Adultery is paid for as a robbery or theft rather than as a crime. 

Indeed, I an. inclined to think that the idea of a crime is wanting in the Kaiir 
mind. All offences may be resolved into civil offences, to be paid for not so much 
by a fine as by damagi s. 

Damagos to :—(1.) Individuals asin theft and adultery; (2.) The chief, as in the 
matter noted above. We might say they considered it a crime perhaps whero, in 
extreme cases of theft or in witchcraft, the offender was considered beyond the palo 
of rae and, therefore, killed, as a wolf might be, without questions being 
asked. 

Though, as above, I have attempted to classify cases as criminal and civil, 
according to English and civilised usage, I doubt much if such distinction will hold 
good; and am quito sure that there is no such distinction in the mind of the 
natives. Tho only distinction in their minds is, whether the injury is done to the 
chief or to a privato person. 

Thus, many an injury to the person is punished, and severely, which would 
simply pass as an accidont among us; and, on tho other hand, probably any theft 
may be paid for (compounded) without any reference to tho chief. 

That there is no di:tinc:ion in our sense botween civil and criminal cases, I 
arguo from tho fact that there is no difference made when entering a suit; in fact, 
it may pass in the course of the suit from ono to tho other, without any fresh suit 
being enterod, according to the evidence ; honce the difficulty of recovering by civil 
suit, when Judgment has been given that a man is a thief; the native cannot under- 
stand that two cases can be entered on the same mattcr,—one viewing it as a crime, 
tho other as a civil case. Undor the native law, the judgmont against a thief carries 
with it tho recovery of the goods lost or their value, together with a fine; and if 
recourso has been had to tho chief, the court fees, mossengers, &c., have to be paid 
out of this; so that whoro tho plaintiff is a stranger, or a member of another tribe, 
and tho defoudant is a favourite of the chiof, tho plaintiff does not carry away 
with him all his property, even though judgment is given in his favour,—some of 
it goes to pay costs, tho fino inflicted not covering these. IJIence it is that people 
always avoid having recourse to the chief in cases of theft, but prefer getting their 
property, and a moderate fino, by dint of hard talking. 

But much more are they inclined to do so under Colonial law, as at the magis- 
trate’s oflico they rarely get even their own property, and never any of the fine; 50 
tht thoft cases among uatives are gonorally settled without the aid of the magis- 
trate, and, indeed, are carefully concealed from him. 

I do nv! see any evil likely to follow the retaining of this custom of settling 
such cases, even when stock of considerable vulue is taken, especially whero local 
native courts aro recognised. I think the evil consequent on concealing such mattcre 
far outweighs any sceming irregularity. I consider the habit of concealment and 
underhand practico to be the source of a great deal of evil; and, I think that when 
we mako the natives conform to our ways and customs, and laws before our magis- 
trates, we are bound to allow them to follow their own as far os we can, especially if 
it is impossible to alter the Colonial criminal law, which, I believe, makes no provi- 
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s.on for the recovery of the lost property,—a civil action being necessary. This 
consider is much mistndersteod by natives, Tho plaintiff coud always have the 
option of taking the case before the magistrate. Cases of injury to tho person will 
naturally go to the magistrate as representative of the Queen. 

1 know of no penalties for any of the misdemcanours, trespass excepted,—tres- 

as3, that ix, on stunding corn, ‘The penalty varies very much; among neighbours 
It is vonerally overlooked ; indeed, most chiefs will not give judgment im cases of this 
sort, and this has often Leen the canse of quarrels and tights. 

haprisonment or floveing, or both, for theft when the case comes before the 
magistrate, the lower local courts being only allowed to inflict a fine according toa 
scale in proportion to the value of the property stolen. Notorious thieves should be 
dealt with, if not by hanging, certainly by transportation for life, or for a long 
term of years. 

The tribunal is the chief’s court, consisting of himself and councillors, and, in 
any special case, some one or two of known weight or acuteness are summoned. The 
necused is summoned hy messenger, and his accusers also. The accusers state their 
case. They are questioned by the councillors, the latter questioning first one side 
and then another, whecher the accused or witnesses, attempting to break down the 
statements of one or the other; the chief all the time listening, and asking an occa- 
sional question, ‘Lhe verdict is a subject of a consultation between the chief and his 
councillors, and is «iven by the chief, who, sometimes, but not always, states at the 
sane time the amount of cattle to be paid: these have to be sent for to the village of 
the condemned pariy, and oiten consume both time and talking before they are 
riven up. 

Many cases, especially those of offences against the chief, and cases of violence 
where the principal actors are well known, are not talked at all at the chief's place, 
but messengers, ‘imisila,” are sent to the village of the offender, and demand 
cattle in payment for the offence, going day after day until the chief considers 
enough has been peid. 

I should say hearsay evidence is not received; the evidence of all persons, of 
whatever sex or age, bears weight in proportion as the witness can stand cross- 
examination without breaking down. 

Torture is never used, except in one sort of trial, that of persons accused of 
witchcraft ; the whole of which proceeding is utterly inconsistent with justice. 

I am not aware that the giving of false testimony is directly punished ; it might 


_be the occasion for an action ; but would he nearly sure to cause the failure of the side 


on which it was produced, tpso facto. 

Fines are mostly the property of the messengers; blood money is the special 
property of the chief. 

In cases of heavy fines, when a man is what is called ‘“‘eaten up,” a part of 
the fine is often restored, to start him again. 

Tam not aware that there is any such thing as prescription among the natives. 

As 1 have stated above, I think that theft might be tried by petty courts or 
village councils. 

In all (or most) cases headmen would be used as assessors, and be consulted 
before giving a decision, and, I believe, with very great advantage ; such a mode of 
procedure would temper very much the objections at present held by many natives 
to our courts. Ido not think they should in any case return a verdict ; such a 
proceeding would be contrary to their own notions. 

’ I think circuit courts would be of use, if some such could be arranged. Asa 
rule, I have noticed that the people are not by any means satisfied with the fairness 
of our magistrates’ courts. This is partly prejudice of colour; but it is alzo more 
owing to their dislike to the manner of examination, viz., by the magistrate alone. 
This would be much modified by assessors, as above recommended ; also a circuit 
court being held, would be a corrective, as the judge being a stranger, no one- 
sidedness or partiality would be possible. 

I would allow all civil cases to be tried by the chief or headman, with his recog- 
nised council, subject to an appeal to the magistrate. 

Collective responsibility is a good principle. It applied formerly in the follow- 
ing cases, especially :— 

(1.) Of theft, where the thief is known, the fine was made up by his relations. Here, 
if there is any hardship, it can he avoided, as above recommended, by recourse 
to tho magistrate, and the thief made to suffer in person. 

(2.) In cases where the plaintiff belonged to another tribe, and was unable to carry 
his caso to the chief of that tribe, he would seize the property of the first man 
he met belonging to that tribe, and make him responsible for the fault of his 
felow clansman. Thisis out of date now, as justice can nearly everywhere 
be obtained. | 

(3). In cases of seduction of tho chief’s daughter, this was always visited on the 


A clan of the defender. Chiefs now would be treated as ordinary folk pre- 
ably. 
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(4.) Spoor cases. Tere the principle is still most valuable. When a spoor case is 
laid on a district or location as having failed to pass it on, the most vigorous 
efforts will be made to find out where tho property really is; this amounts, of course, 
to clearing them of the guilt, unless shown to bein complicity by other evidence. 
It is, I believe, on the wane, because it is in opposition to European ideas of justice. 
The consequence is, the people do not cave to pass on a spoor; they make excuses, 
thinking they will shield others, and ye: be exempt themselves. I think it is a 
most important means of protection to property. 

In collecting a fine, time would be given, and it would be collected in tho 
native way, the headman and his couacil being responsible. 

As I have said above, I think theft might be tried by the chief or headman, 
with his council. 

I am against putting down native customs by penal measures, where they do 
not outrage public decency. If circumcision were carried out strictly, the boys being 
kept in strict seclusion, as they are supposed to be, there is no harm in it. Perhaps 
the ‘“‘intonjane” dance might be forbidden, but still the grossness would remain in 
private. Moral teaching and religion are the only really efficient means. If 
magistrates set their faces decidedly against these practices, it would be a great 
assistance to the teaching of missionaric-. 

I do not see the necessity for a criminal code for natives: deeds of violence 
might bo treated as in the Colony ; theft has becn already mentioned and disposed of ; 
other crimes, as they became frequcnt from the growth of civilisation, would be treated 
as in the Colony. 

Appeals should always be pleaded afresh, and not be merely a review of the 
evidence, tlis always fails to sati:fy the natives. 

I should say the custom Jatcly introduced, that all punishments beyond a 
certain magnitide await the approbation of the chief magistrate is, a bad one. Let 
the punishment fall quickly and be over. 

T have generally noticed a willingness among natives, when at law with a white 
man, to have the trial according tu the custems of the latter. | 

There are such obligations. In cascs of injury to the person, the person so 
injured can claim nothing as we have scen. In eases of injury to property from 
negligence, &¢., claim can be made by an action brought cither at the village of the 
defendant or before the chicf. 


MARRIAGE AND INHERITANCE. 


I do not think nolygamy has diminished among the heathen. Polygamists are 
obliged to separate from some of their wives, keeping one only, when they wish to 
become members of the Church. I think this is the universal practice in the various 
Christian bodies. 


Many natives are monogamists,—I should say many from choice, for many are 
so who have the means of marrying more wives. | 

The cattle paid as “ukulobola ” are clearly not a settlement, as thé woman or 
her children cannot ever expect to gain any benefit from them. They, t.e., women, 
are property, undoubtedly, in the sense that cattle are paid for them; but they are not 
property, inasmuch as they have rights. It is not a sale because, if a woman is ill- 
treated, sho lias redress by going home to her father, and her husband hasto pay 
more cattle to recover her. 

A woman, especially the first or great wife, has rights. The cattle of her house, 
while her children are minors, cannot be meddled with without her leave or consent ; 
hence, if her husband wishes to marry another wife, the first has her say in the 
matter, and, strictly speaking, he cannot marry the second with the cattle of the first 
house without the leave of the first ; if he does so the second will have no status, and 
her children probably no inheritance. 

I should say women are not gencrally consulted as to their future husbands. 
There is a good deal of conipulsion uscd,—force in some cases. At present, haw- 
ever, I doubt much if any good would arisc from meddling with this, the girls would 
hardly appreciate the motive. There is so much grossness and immorality amongst 
young people, when heathens, and so much liberty, that very unwise matches would 
be made; these connexions are broken by a little wholesome authority on the part of 
the girl’s father. Porhaps a line might Le drawn in cases of great disparity of age 
or manifest unfitness in the mateh, or to prevent actual cruelty, which does occur. 

Women do a great deal of the work. Amongst the Vondos and Pondomise, 
however, as among the Vingoes, agriculture is the duty of all, men and women. 
Now that ploughs are intrcduccd, the men do all the ploughing, the women coming 
in at the weeding time. They are not forced to work, they do so as a matter of 
course ; though, certainly, they do more than is good for their health and strength, 
as mothers. 


I know of no limit to the number of wives; an old, rich man often marries 
young women. 
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A divorce takes placo occasionally for adultery on the part of the wife, for 
extreme jealousy or bad temper, or lazinesseven. The cattle arc sometimes returned, 
but not when there is a family, which remains the property of the husband. A 
Woman can claim separation for continued cruclty ; if she claims it, then the cattle 
would be restored probably, unless she left behind her three or four children. 

There is jealousy; and I believe the women would prefer to be the only wives 
of their husband; but they are not unwilling that he should marry again when 
they are past bearing children. 

I should say the cattle pass absolutely to the father. 

Such a case may and does occur, but it is not I think the real custom of the 
natives which is properly like the Jewish Levirate marriage. They consider that tobe 
the most fitting course. | 
I do not see that wo can ignore these customs. 

I think that in the case put (in 18) the difficulty would be got over by tho girl 
claiming protection ; her personal liberty in extreme cases might be protected aguinst 
her father even; but, in the case put, the contract is not complete until the girl is 
handed over. We need not complicate matters by bringing in our ideas of a contract. 

I fail to see that punishing bigamy would be a hardship. When the man has 
promised in the most solemn manner to marry but ono wife, punish him for perjury. 

I do not undorstand what is meant by training and rearing a girl as an article of 
sale. They aro traincd and reared for marriage, no doubt. 1 should objeet to the 
words, ‘circulating medium,” as applied to girls, a3 they pass from one relation, 
that of daughter, to another, that of wife; and this but once. 

I think the difficulty of getting labour to arise from othor causes; chiefly the 
extreme caso with which natives can win the necessaries cf life, owing to those 
necessaries being so few to begin with, and, such as there are, obtainable readily from 
tho land, 7.¢., from cattle and agriculture. 

I believe a marriage is valid when cattle have been paid, “ukulobola,” and 
accepted. 

The woman must ‘bo formally handed over by a marriage party (“‘ uduli,”’) going 
to the bridegroom’s village ; an ox is killed, and tho cattle paid are the seal of the 
contract, What is called * imistshato,”’—which consists of the bride bringing presents 
to her new relations, from her home, and a dance and the slaughter of an ox 1s 
not necessary ; the children would inherit without such. 

I think such a court of arbitration would be very useful. It may be easily formed 
by the aid of native assessors. I think these practices must be recognised in some 
way. 

By native law the cldest son only inherits in each of two houses. Thus, a man 
marries two principal wives. The first is the great wife (execpt in the case of the 
great chiof). The secon] the right-hand wife. The right-hand wife has cattle given 
for her use and her children’s, by leave and consent of the great wife. ‘These aro 
the heritage of her eldest son. Dut if this second wifo has been paid for “ lobola” by 
cattle taken from the great house, and not from the men’s father’s cattle, which is 
tho rulo if he is still living, the eldest daughter of the right-hand house becomes tho 
property of tho great house, 7e., the cattle paid for her on marriage. Other wives, 
as the third or fourth, have no independent status. ‘They are servants to one or 
other of tho first two, according as they were paid for by cattle from one or the 
other. Thus, the third belongs to the preat house, and, suc-ession failing, her son 
would succeed before the son of the right-hand house, who has his own inheritance. 
Chiefs sct up other houses, and endow them, but such a practice is irregular. 

I think the nafive law of inheritance perfectly suitable to them. I do not 
know anything of the Act alluded to or its working; but I should imagine the 
‘duty ” required would be disliked by the natives, and they would settle matters 
among themselves. They much prefer doing so, as they think, and rightly, that we 
fail to understand their ways, however much we may wish to do so. I still think 
much may be done by the help of native assessors. 

I think it is a fair statement, substituting the word “children” for ‘ pro- 
perty.” I think we have no right to call them whet they do not call them. They are 
not property, as we have secn above, because they have rights. A woman cannot be 
killed by her husband, he would Le liable to be punishcd reverely ; and she has her 
say in family matters. It is true, she cannot hold property strictly ; she holds it for 
her children. ‘They are called clildren, and they ho!d that position. There 1s no 
doubt that they hold a licher position among civilised and Christian natives. And 
as we raise the nation by such a leaven, so will their position improve ; but I do not 
see that we can help taking them as they are, legislating for thcm as they are, and 
quietly encourageing them to improve. 

Practically, although women have to work hard, their portion is not a bad one ; 
thoy are not slaves. It is as good as that of poor women in England among the 
agricultural population. 

They are inuch attached to their customs ; or, rather, I should say, their customs 
are part of themselves ; they cannot imagine any others. They do not vary. 
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Christian marriages are frequent. I am not aware that civil marriages before 
magistrates is common ; it would be well to encourage it amongst heathen. 

A Christian marriage excludes all other wives ; arrangements have to be made 
for the support of such, if previously married according to native law. 

But 1 think this ought to make no difference in the succession. Tho native 
marriage is & marriage, and entails responsibilities on the husband, though different 
from those in Christian marriage. I would not re-marry a man and woman who had 
already been married by native custom ; I would bless the union when they became 
Christians. 

I would punish it as perjury by a specified fine, as 1 have said above. 

Polygamy among the natives is the outcome of wealth, it is the form of luxury 
which a rich Kafir indulges in, and the only one; in no other respects does he differ in 
his household arrangements froma poor man. But we have seen that the arrange- 
ments belong to a tixed plan. The cattle belong to certain houses, wives, and 
children, and cannot lightly be meddled with ; all goes on, oven the smallest detail, 
on a fixed plan and custom to which the owner is a slave ; ho cannot, therefore, 
break through the old ways, even if ho wishes to, and so it is a great 
obstacle to civilisation. I do nut know any arguments advanced in favour of 
polygamy. 

I do not think Christianity has diminished polygamy among the heathon. 

An uninarricd woman is simply a child. 

I dunt think wo ean meddle by logislation with polygamous marriages; wo 
should tacitly eecept them, legalise them as far as possible by means of native courts 
vr axsossors to magistrates; and try and raiso the people by religion and good 
soverument to better things, not expecting the people to give up their customs and 
be able to chango their modes of living and thouglt in a few years, or even in one 
ur two generations. 

Lhe succession cannot, I believe, Le altered of a native ; he can mako presents to 
the younger sons in his lifetime, in the presence and with the consent of tho eldest. 

A chie?’s succession can be altered by aimecting of the tribe; for somo dofinite 
cause. 

Ido not think testamentary disposition would be appreciated or valued by 
natives at present. 

I think it will be found advisable that the present nativo law of inheritance be 
adhered to among the various tribes, and so with regard to marriages. 

I doubt much if we shall be successful in modifying native laws and customs. 
“ Ukulobola,” undoubtedly, has its uses in being a preventative to absolute license 
between tho sexes among heathen who feel the restraint of no religious law, and very 
iittlo moral; and it is also a distinct protection to the woman against ill-treatment at 
the hands of her husband, Tho idea of a marriage ecttlement scems to me to be 
utterly foreivn to Kafiry notions. 


“Ukulobola”? will probably gradually disappear, but not yet. 


Goede 


LAND TENURE. 


The natives du not understand the difference between sovereign right and actual 
ownership; the one, to them, entails the other. ILence the chief is owner of the 
Jand, but, inasmuch, as the people stand in relation to him as children to a father, he 
holds it for the benefit of them, and, in their view, this ownership of land is the pre- 
rogative of a real chief; he may be called a chief, but unless ho can call the land his, 
he is only a minor chief. So the chief of Pondoland West is not the owner of tho 
land, because not the real successor of Faku; still he would have power over it 
to any extent chort of alienation. 

1 ain not aware of any tendency to abuso in tho matter. IIo does not leave it, 
so he cannot rack-rent his people; they have the use of it for nothing; he does not 
ever sell it. Among the Dasuto, I believe he cannot alienate it, and he does not 
mako deer forests. 

Loundaries, in olden times, must have been most vague ; they generally were formed 
by sour grass mountain ridges, of little value. I think, if inquiry be made, it will 
be found that they have rarely been rivers originally in old times. A country, In 
native idea, hereabouts, is divided into rivers great and small, and a river means both 
banks, ¢t.c., the basin. 

Encroachment would be cither the occasion or the consequence of war. 

Though the chicf is the owner, every man has his right in the land, when an 
accepted or born member of the tribe. 

Hach section of the country, @.c., river or rivers, has its acknowledged headman, 
who, with his councillors, decides disputes which come to him, to whom spoors, &c,, 
have to be referred. But there is a smaller sub-division than this, of villages, which 
may consist of homesteads or kraals, but look up to one man as their head by 
relationship or other tie. Ho has a certain section of land which falls to him to dis- 
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tribute among his family. The land is not allotted to him by any rule, but the 
amount is purely accidental, depending on the lay of tho country rendering it con- 
venient for agriculture; and aman generally has an eye to this in selecting a site. 
Kach individual householder, 7.¢., married man, is allotted a plot by this inferior 
headman, and that is his as lone as he remains in that village, but ceases to be his 
immediately ho removes, and falls into the use of the village. Grazing rights are 
common to all and equal. The village headman gives a place to build a house ora 
separate kraal. Disputes as to garden land, or building, go to the village headman, 
and thence, if necessary, to the headman of that location or scction, and thence again, 
if necessary, to the chief. Such disputes are civil suits; I believe there is no penalty. 

A new comer into a district would be given a boundary or boundaries to the 
apricultural land for his village by the chief or headman of that part, or more 
frequently perhaps, would be given a place to plough. The boundaries would be 
settled afterwards after a fair amount of talking; boundaries are much thus settled 
between villages. 


5—9. I donot know anything of giving titles to natives from my own observation. 


My feeling is that a native fails to grasp the idea of individual property in land, sv 
long as he has the use of enough land to plough, and to graze his cattle; even the 
civilised native cares for nothing more, and understands nothing more as to land. 


10—11. Townships would be useful as rallying points, if sufficiently strong. I dread 


12. 


13. 


the mixture of European farmers and natives, from the disputes which arise. If there 
are white farmers, Ict them have a district distinct from the natives; but I think well- 
tried loyal natives would be quite as effective. 

The fact of the chicf becoming a subject of the Queen at once robs him of one 
great attribute, that of ownership of the land that passes to the Government with 
all its obligations. The Government henceforth holds it in trust for the people, and it 
ought to be as inalienable in Government lands as it was in the chief’s. But the 
chicf still remains the chief of his people, and the people cannot understand bis 
being removed ; the relationship is as natural as that of blood. So that though the 
magistrate, or representative of the Government, is the chief power in the country, 
the chief’s word must be respected, and civil cases may, without any injury to any- 
one, be judged by him, and go to the magistrate as appeals.” His finding should not 
be ignored, but commented on and upheld where right, and corrected where wrong. 
In this way they will learn our methods. 

They would thus be headmen, with recognised courts ; they might send out 
messengers, ‘‘imisila’’ to recover property for suitors, but allowed to use no force. 
So long as the chief feels he is the inferior to the representative of the Government, 
things will work. 


1i—22. I think, as I havo hinted, I should defer giving titles; they will come in time, 


3. 


4. 


as land becomes scarce. 


LOCAL SELF-GOVERNMENT. 


The natives have a very complcte system of Government, exactly suiting their 
own requirements, and one capable of much adaptation. The unit is what I would 
call a village, often, indeed generally, of more kraals than one, though, generalls. 
the development of one. The headman of the village is usually a wealthy man of 
some position, a councillor of the chief probably; to him is assigned the garden land. 
and he gives it to the memhers of his family, for the village is really a family, all 
the members being asa rule related. Disputes as to the arable land will be setiled 
in the village council, in which every man has the right to speak: any dispute 
would come ahotore the council of men. If any member has a complaint against one 
of the same village, ho reports it to ihe men, and their decision generally settles 
the matter; if not satisfied, he carries it to the petty chief of the location or distnet, 
or to the chief. 

A number of such villages situated in the same river-basin, or naturally bounded 
district, would form what I would calla location under a headman, who would be 
wu petty chief. I mean by this, a man of rank by birth, and I think this 1s important. 
The natives so far do not readily accept new men—Government-made chiefs—unless 
men of acknowledged power and mfluence. 

These headmen or petty chiefs can settle cases, and send out messengers of 
court ‘“imisila’’? to excceute judements, but tiey cannot use force. Anyone, 2 
fact, who called out an armed foree is liable toa heavy penalty. They might pu 
forth orders equivalent to our municipal regulations. Their council consists ef 
the village headmen, and they would be guided by tho opinions expressed ; in case of 
any approach to unanimity they would not ventnie to oppose them. 

Tho position of homesteads, and as to the distribution of the arable land, belong 
to the villago community to decide. Infriugement of grazing rights, as bemg 4 
matter likely to cause a dispute between two villages, might be decided by a meeting 
of the men of the villages interested, or would go before the petty chief or the chiel. 
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Petty thefts, or spoors on being followed up, necessitate calling together the 
men of the caps ba spoor coming into the location or district would go te the 
headman of the location. 7 - 

In the arrangement of a new district into locations and villages, it ‘would be 
necessary to prevent the breaking up of clans into small groups. A clan can live 
on retary together, where the oa to associate villages of different clans 
would fail. I say this to economise the land. In mission stations, where the people come 
from other motives, the formation of a council would be more difficult, though 
desirable, and indeed necessary. : a - a 

Such headmen, with their council, either of'the smaller village community or of 
the petty chief of tho location, should, in my opinion, be recognised and wtilised. 
They would form a shies cap council for the magistrate, which would catry very 
great weight ; and, whether for genes councils or school boards, or, again, for 
assessors In civil or criminal cases, would be much more workable’ than any attempt 
to give them our institutions in the shape of representation. os 

I doubt much if they would yet appreciate being represented: in the Oolonial 
Parliament. | ee 

' Ido not see how the magistrate’s authority could be lessened. His acté' would 
carry the more weight, as being backed by their own principal men. = == 

I do not know the Ceylon system. Such a local government as I have attempted 
to discribe would be a delegation of authority by the people to afew, though I doubt 
if they would understand or like a popular election by counting heads as yet... In 
all such councils or committees, I consider an appointed and recognised headmnan to 


be chief local magnate, unless deposed for some special reason..°. °°) (i 7 
9—10: Eshould say tha 


t natives showed intelligence in matters which they had etperience, 
but naturally are out of their ai in matters such as founding schools and road- 
making. I think that in all such matters they only require the training of a gen@ra- 
tion or two. . | ee 

T think natives would not understand the use ofa jury. I ami not quite clear 
as to the duties of assessors myself, but I think a council of headmen, chosen by the 
magistrate to assist him in the administration of justice, would be most ‘useful, both 
to examine cases previous to their coming defore the magistrate outside thp court, 
and to be consulted in cases of difficulty. At present, the mayistrate only hasjnative 
clerks and policemen to consult, who, though often clever men, are, at the same time, 
often unprincipled, and, what is more to the point, they, in no way, represent the 
country as householders or landholders. | i 
gad Such a council would act as assessors in cases where native law or custom was 
My reason for advocating s council of this kind is to create a legitimate field 
for the freedom of speech which the native values so highly, and which I think! ho 
scheme of government may safely ignore. A ee 


15—16. Both divisional councils and school boards might, in time, be developed. out of 


18. 


wo = 
e e 


the village or the location council as they become necessary. Taxing ard spendiig 
powers could hardly be given as yet. | 


A va order for cleanliness in household arrangements will soon be nevessary 
as the people become moro closely located. gl 


I do not think it would be wise to attempt to alter the shape or thd relative 
position of their houses, nor should they be made, #.c., forced, to live more: closely 
together than is absolutely necessary. - rae pee 


| Bt. Augustine's. : 


By Alexander R. Welsh, Esq., Tsolo, Griqualand East. «§‘. 


| LAWS. Bag aes ea 
Am more or less familiar with the Gaikas, Fingo, and Pondomise tribes.’ 


It can hardly be said that any laws of consequence are made a4 eo na Bes 
anded down by 
tion from time immemorial. I am not aware of any material alteration in the 


these laws. They have no written law. — el aca eet, hee 
Natives customs do not recognize ag bag tecetgpn between offences, and 
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&. Punishment of crimes and offences is effected by fine, which varios according to 
the nature of the crime or offence. Only persons accused of witchcraft are tortured 

i: aad frequently killed. 

- .j .° _ The maximum fine for murder is ten head of cattle; assault is punished by fine, 
. Which varies according to the caprice of the chief, and the capacity of the accused to 
_ pay, and ranges from one to five head of cattle. Blood fines are inflicted by the 
“.:, ¢lief painaacly, and are appropriated by him. . 
6. By Colonial law, crimes or offences are punishable by imprisonment with or 
without hard labour, and sometimes by corporal punishment, and in rare ash 
 - @ fine; imprisonment or cy ales punishment is totally unknown in native law. 
sv gm of opinion that it would be expedient to retain the native law to a certain extent, 
. | + because in purely native communities, and according to native law, a portion of the 
‘+. fine inflicted on the culprit goes to the owner of stolen property, and this acta asm 
incentive to the natives to bring their cases before the magistrate. If the culprit be, 
:.:- { however, punished according to Colonial law, as a rule, no fine. would be inflicted, 
and the aggrieved party would receive no benefit whatever, and it naturally follows 
'’.. ay that the:people would either compound the matter or take thoir cases to the chiaf 
amine of tothe magistrate’s court, and this should be counteracted as much as 
f-.. possible. =. | 
ae Pe Under these there are none whatever thatI am aware of. 
- 8. When an offender is ty cy up more than once, and found guilty, I would 
> award imprisonment with hard labour and lashes, at the discretion of the oourt, as 
well as a small fine which would go to the aggrieved party. The natives dread the 
oat mare than anything. I have found it the most effectual mode of punishment in 
.  ¢ases of theft. 
- 9 , Offenders by native law are tried by the headman or before the chief and his 
councillors, according to the nature and degree of the crime. The administrators of 
a -/. @elaw. beoome such by virtue of their office either as chiefs or headmen, and the 
46 -: ‘chiefs or headmen retain a portion of the fine inflicted at their discretion. 
‘1%: ‘When a man enters a complaint against another, the accused is sent for by 
eye ial messengers of the court; when he appears the court assembles, and the com- 
: + plainant makes his statement; he is then severely cross-examined by the councillors 
- * present. This done, the accused makes his statement, and he also is subjected to 
> | @pome-examination by the chief and councillors. 
When all the evidence necessary is illicited, the councillors state their opinion or 
o. 7 rAittding to the chief, who then proceeds to pass the sentence. In all cases both the 
complainant and the accused are allowed to bring forward any witnesses they may 
'!. have, and they undergo sovere cross-questioning from the court. 
vdlsci + Hearsay evidence is allowed. The evidence of informers, accomplices, and 
accused, carry about equal weight, and the evidence of children, wives, or women 
'. -- ds pdmisaable.: 00 | er : om. 

SS ee ‘No form of tortureis exercised in regard to witnesses or the accused, sere 
"in cases where the latter is charged with witchcraft, when torture is resorted to, an 
-+:- the accused is frequently killed. Various means of torture are adopted, as for 

instance, the following amongst many others :---Tying a man down, and rubbing 
- .. his body well with grease, applying ants; tying his fingers very tightly with sharp 
. -ithread, eausing eee in, and often causing the loss of the use of the 
limbs; roasting the accused beforo a slow fire. | . 

13. Na,. oe 

14. + the chief takes one portion, the aggrieved party gets some, as well as the 
informer and messenger. 

16. I know of no specific law .as to pardon.. A culprit often escapes a punishment 
through ripe toe means of paying his fine. Cases do sometimes occur whens 
portion of the fine is remitted, generally in cases where influential parties intercede. 

16. Crimes are not prescribed by native law. 

17—18. Section 4 of Act 18 of 64, should be repealed. I think itis one cause of 
natives not availing themselves of the Act; I have not the Acts of Parliament at 

_.. Jnand; mine were all pede it and I venture to write from memory. 

16, , , The existing tribunals in the colony, I consider, meet all requirements with 
¥ ‘ e. rogurd to the administration of the law to natives; and as re its dependencies, 
”. ” think trial by jury may be tried as an experiment, although I have no doubt it 
: : _ would considera y protract trial. I would suggest that the jury consist of headmen, 
0? 9" ‘or other influential men, to be selected by the magistrate, and they should assist in 
3. »..998e8 of dowry and inheritance, as also spoor cases, the latter being very difficult 

" “ ‘eases to deal with. - : : | 

;20, - . Yes, in the above cases they should simply advise. 

BY, .Uthink it desirable that circuit courts should sit, say twice a year, in the 
" "" tetritories beyond the colony, for the trial of the more important criminal and civil 
ot. 090s, though before such could be done with satisfaction to litigants and to the 
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22. 


23. 


deprived of by Act of Parliament. To deprive chiefs of t 


presiding Judge, a uniform code of laws should be promulgated throughout the 
whole territory. a 

_ Yes, I think they should, because chiefs, and to a certain extent headmen, 

where they exist, will always retain a certain amount of poner which they cannot be 

ir power must necessarily 

be a slow progress, and can only be done in course of time by a judicious and 
just administration on the part of the magistrate. . on eet oe 

I consider the collective responsibility imposed by Kafir law on kraals.only a 

good principle, and that it is advantageous in the tracing and recovery of stdlén 

property. 2 

se No; the practice that obtains in this and neighbouring district is, that when the 


_ po is traced from one district to the other, it is handed over to the authorities of 


34. 


e district into which it has been traced, and followed up until the stolen propérty 
is recovered, or the spoor lost, it being essential that the owners accompaary the 
parties tracing the spoor throughout. bake oo 

- According to native law the nearest kraal to where the ris lost:is held 
responsible on the clearest evidence. Spoor cases are very difficult to deal wit. 

- : As regards natives, collective responsibility is recognized as much as ever. - ‘ 

The head of the kraal is made to pay. ; 

No; the chief may sit as a juryman, but no more. mg 

None strike me at present; circumcision and intonjani can only be put down by 
moral teaching, but can never be put down by Act of Parliament. : at 


Crvi. } 
I am not aware of any such, nor have I ever heard of such. All native law is 
handed down from generation to generation by tradition. _ 
In native law there is no distinction between a civil and a criminal case. ~ 
According to native custom, all rights are of a personal nature. They have no 
real rights; the land is vested in the chief whose duty it is to see that all his ne baa 
aad 


have sufficient garden ground and grazing land ; nor can the chief dispose of the 


without the consent of his subjects. 
There are none. 


35—36. See my answer to question 10. 


87. 
38, 


39. 
40. 


4l. 


a a 


None whatever. . 
_I think a civil code is necessary, but it should be a modification of the Colonial 
law. , 


It is not necessary to enforce the Masters and Servants Act in this territary, 
but a modification might prove useful. 

Tho native law is that the male is considered to have attained his majority when 
he is circumcised. 


MARRIAGE AND INHERITANOE,. 


MARRIAGE. 
Certainly not. 


Its practice in the judgment of the Church authorities is not compatible with a 
sincere profession of the Christian faith, and polygamists are not allowed.to become 
members of a Christian church. , : 

The church authorities do not receive a polygamist, and a church member 


adopting the practice is expelled. 


~~ Such instances very rarely occur, nor am I able to account for it, because, the 
number of a man’s wives depends simply upon his ability to pay for them. ~ 
IT look upon the practice of ‘“‘ukulobola” as a sheor transaction of .sale and 
urchase. It is erroneous to state that the woman and her children deriye any 
enefit from the cattle that are paid for her. ‘The cattlo, or dowry, are paid by the 


“husband or friends of the husband to the woman’s father or guardians, and become 


his or their absolute property. Neither the woman or her children hag’ any claim 
direct or indirect to these cattle, and, I therefore, cannot see ‘how it can be argued 
that it is a marriage scttlement upon the woman or her children. - . laa 

The consent of the woman is not at all essential, and usually the negotiations 
are conducted by the father or guardian of the woman and the suitor, without regard 
to the woman to be disposed of, and cases frequently arise, especially among chiofs 
and rich men, where a father consigns his daughter to the shiet or rich man ‘without 
previously consulting him, and for Nim to refuse to accept her jn, marpiago, regal be 
a gross breach of otiquette. Se Rae 
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8. 


It is not at all unusual to use very harsh measures for the punishment of a 


‘i women who refuses her consent to a matrimonial alliance. 


9. 


It is in accordance with native custom, that besides the duty of hut-building and 
domestic work, all the agricultural labour of the establishment is performed by the 


, > wife, excepting where a on ea been introduced, and in these cases they have 


- to see to the weeding of 


eolonial Jaw. In 


6 gardens. The woman has no discretion in the matter 
and ia literally a ‘‘ hewer of wood and drawer of water.”’ 

Tho wife is not at all regarded as the equal of the husband, and her condition 

is highly servile ; she is not even allowed to open the milk bag. 
- _ Kafir law does not fix any limit; a man may have as many wives as he can pay 
or. 

No rules exist to prevent ill-assorted marriages by reason of disparity of 
and it often happens that an aged and raped ivy man marries several youn aia 
_ They do recognize divorce, but not on the same grounds as in the 'onlony unde 
the iaajesity of cases a divorce is mene where the woman leaves 
an 


‘her husband and refuses to return to him, the husband receiving back the dowry 


 hhe-paid for the woman. I know of no case in which a woman has obtained a divorce 


17. 


from the husband, though there may be such cages. 
.. , As a rule the old wife accepts the situation and makes the best of it, although 
occasionally there is jealousy and estrangement among the spouses. | 
On the completion of the marriage contract, the cattle pass absolutely to the 


. Sather or guardian. The woman has no claim to them whatever. 


I have known instances in which a father after having disposed of a woman 
to & man, resumes control over hér and gives her to another man, the first being 
a alive; but in such a case the first husband recovers the dowry paid by him for 

© woman. 

I do not see why it should be sanctioned or legalized by the law of the colony; 
nor do I think it should be prohibited by law, for the simple reason, that you cannot 


‘change the customs of a people, which have existed from time immemorial, by Act af 


19. 


19: 
20. 


21. 


22. 


Parliament. -It is one of those customs that can only be dealt with safely in course 
of time by @ ace and example. 
.. °Z would give courts of justice the power to compel the father to complete the 
contract, always providing that the woman is the consenting party. 

’  _Bigamy should not be a heinous crime under this system, inasmuch as it isa 
system totally different from that acknowledged by the Christian church. 

So far as I am aware, a man’s daughter or daughters represent so many head 
of cattle, whether that daughter be married in accordance with Christian custom or 
native usage, because it is an indisputable fact that even where natives do marry in 
the church, as it is called, cattle are paid to the woman’s father or guardian, and all 
the customary usages are observed, notwithstanding the solemnization of the marriage 
in the church. 

Ido not agree with the report referred to as applied to the natives of this 
colony. Asa matter of fact, young men seek employment with « view of obtaini 
sufficient cattle, or the means of purchasing sufficient cattle, wherewith to purchase 8 
wife or wives; although to a certain extent polygamy may interfere with the labour 
supply, because a native, whose wants are but few, has these wants supplied by the 

bour of his wives, and a few cattle. 

Amongst the formalities which take place after the betrothment, necessary to 
the validity of a marriage according to Kafir law, are the following :-— 

The woman is sent away from her father or guardian, under charge of three or 
more women and a few men, who take two head of cattle with them, and the wedding 
has a hut set apart for their special use at the kraal of the bridegroom. This 

ut 1s not entered into by any but the wedding party. An animal is then killed for 
the wedding party, and after some days, and the performance of some ceremonies 


of minor importance, comes the wedding day—when in some cases a grand ox-race 


. «4 
at 


takes place, and in every case a beast is killed, and dancing prozeeds, and during the 
dance the bride is escorted by her party round the dancers and to the kraal gate, and 
thence to her hut. The party then leave the kraal, when the bridegroom may go and 


+ gee his bride. 


A few days afterwards ono of the cattle brought by the wedding is killed, 
and the hide is prepared as a dress for the bride. The second beast is kept at the 
"kraal of the husband, and is looked upon as a charmed animal; as the wife when 


~‘ghe becomes ill, has portions of the beast tied to her necklace. This beast 


23. 


24. 


(ubulunga) is returned with the woman in cases of divorce. 
Not that I am aware of, though I have heard it held by a Judge of the Supreme 
‘Court that a marm according to Kafir law is valid. I am not aware of any 
disputes arising out of native marriages; occasionally divorces aro effected, and no 
fixed rule exists as to the custody of the children, nor of the apportionment of the 
dowry which always follow the custody of the children. If the husband retains the 
children he forfeits the dowry or most of it. 

_ See my view regarding polygamy and ukulobola, in my answer to questions 
Nos. 17, 18, and 19. 


ps 
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35. 


$2. 


* 8 


$7. 
89. 


40. 
41. 


42. 
43. 


45. 


47. 


No ise in native law obtains of making a will. A deceased man’s pro- 
perty is ibuted simply in accordance with the custom of the tribe to which -he 
1 The - herrale rule is that the chief son inherits the p belonging to the 
chief house, and the son next in rank to him, that of the right-hand house, The 
native law of inheritance is, as nearly as possible, the law of “ primogeniture,” 
the main difference being that the chief son 1s not always the eldest son, and when 
any dispute arises between the chief son and the son of the right-hand house, which 
is very frequently the case, the chief or headmen are appealed to, who decide the 
matter. Tho interests of minors are generally cared for by the brother or nearest 
relation of the deceased, and he is held responsible for the due fulfilment of his 
trust. 


As a rule, and on the whole, they are conducted very fairly. 

Because the Act is not generally known, and when known, natives prefer their 
own mode of dealing with such matters irrespective of any written law. 

Section IV may also have something to do with their not availing themselves of 
the Act, andI would suggest that that section be expunged. 

See my answer to question No. 25. 

Ido not think that because this particular Act has not been made use of by 
natives to any extent, that therefore it is inadvisable to give legislative sanction to 
any other native laws and customs. : 

This is a correct representation, in my opinion, of the position of a female under 
Kafir law. Astothe propriety of sanctioning sucha lawin a British colony, I 
would again observe that you cannot civilize a people or get them to abandon customs 
which have been practised from time immemorial, at a day’s notice, by Act of Parlia- 
ment. “ 

The process of civilizing and Christianising the natives of this country must 
seeesaarily be a slow one, and however revolting to our feelings many of the customs 
of these people may be, I think it would be highly injudicious and unstatesmanlike 
to force upon them laws which strike atthe root of their domestic society. The 
people must be gradually educated up to the level of civilized laws and customs, and 

eir own laws and customs gradually modified and assimilated to colonial or 
British law, as time rolls on. 

The natives are much attached to their customs, and advance in support of them 
that they have been handed down to them from time immemorial. 

The customs have not varied much within memory. 

Marriages of natives before magistrates are but rare. I have not celebrated a 
single marriage in this district since its annexation two years ago. 

I should suggest that all marriages be registered at the resident magistrate’s 


office. 

I am decidedly of opinion that legislation in that direction should be deferred. 
We are apt to go too fast in our legislation as regards the government of natives. 

I know of none. You must understand them. 

I quite think that polygamy is an obstacle to the advance of civilization amongst 
the natives, but the difficulty in regard to its probibition is that the ‘‘remedy may 
be worse than the disease,’”’ because in prohibiting polygamy you strike at the root 
of the whole native system. Amongst the practical e which attend polygamy 
are the following :— 

A native having a number of wives to labour for him does not require to exert 
himself ; having a number of wives he usually has a proportionally large number of 
children, and his numerous daughters under the system of “ ukulobola ”” become 
the means of filling his cattle kraals without much exertion on his . It is also 
inducive to unfaithfulness on the part of his wives, and the crime of adultery is con- 
doned by the payment of cattle, and instances often occur where a polygamist looks 
upon the unfaithfulness of his spouse asa venial offence which his loss of cattle 
easily satisfies. : 

I do not think that church rule or the presence of missionaries has affected the 
practice materially. 

An unmarried native female has really no status in her father’s house. She has 
no voice in anything appertaining to her home, and has implicitly to obey the will 
of her father, however capricious it be. 

Am not aware of any such law. 


. INHERITANOE. 
0. 

Am unable to say ; none have come under my own observation. 

In this case I should recommend that the estate of a native, who shall die, leay- 
ing 8 widow married according to Colonial law, should be administered according to 
that law; and any widows he had married according to native law should receive 
all the benefits arising from that law and custom. Atthe same time I should object 
to a native being married according to Colonial law if he be already married accord- 
ing to nativo law, unless he first obtain a divorce under that law. 
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48. 


I would not make it a criminal offence when a native, after being married accord- 


ing to the present Colonial law, contracts a subsequent marriage according to native 


custom, during the lifetime of his first wife. e laws or customs being totally 


‘ different, I do not seo how an action for bigamy could lie. 


'  _ Their own rules. 
No. If there be a will at all, let it be a written one, otherwise there would be 


‘ endless disputes and litigation. 


T think their own mode isa fair one, and would not suggest any alteration at 
nt. Se : 

I am not prepared to suggest the conversion of the system of ‘“‘ukulobela”’ into 
a marriage settlement ; to attempt to do so at the present time would totally unsettle 


- the native mind, and is in my opinion too dangerous a matter to deal with, at any 


rate in the Transkei, at the present day. 


LAND TENURE. 


_ According to native usage the land is vested in the chief for the benefit of his 
subjects. Ho locates them, and has to see that they get sufficient garden land and 
ing ground, nor oan he dispose of the land without the sanction of his councillors, 


, gTaang 
who a eit the people. 


eir boundaries vary from time to time, and are constantly changed though 


"” intertribal wars. 


These boundaries were not usually respected, and war was usually resorted to 
when encroachments took fac : 
_____Btrictly speaking, individual tenure of land is not known among the natives 


" All that a native can claim as his right is sufficient garden and grazing ground, the 


former being widely defined and the latter held in common. Should a dispute arise 


eee a, garden, the matter is settled either by the headman or chief without the 


ction of a fine unless a fight has taken place, then a blood fine is summarily 
exacted and appropriated by the chief. 

Before the natives became associated with the Government, land and boundary 
disputes were much more common than they are at the present time. The whole of 
the Transkei, namely, from the Kei to the Umzimkulu, is under the administration of 
the Government, with the exception of Pondoland, and in all these territories subject 
to the Government, boundary disputes are almost unknown, at any rate they may be 
and are spoken of by the various chiefs, but the usual native mode of redressing 8 
grievance of this kind is not resorted to. 


‘ 6,.7,8. I have not had sufficient personal experience to give an opinion. 


9. 


_ Xes, I think that individual natives shall be oncouraged to obtain land secured 
by title deeds, because it would be an incentive to the natives to improve their land, 
and tend to diminish their roaming proclivities, and it would necessarily follow that 
men who had thus formed a permanent home would be less inclined to go to war than 
the ordinary nomadic native who has really no fixed interest in the soil. Further, it 


would also tend to make him feel that he was acquiring a degree of independence 


under Government which he could never hope to obtain under his chief. 
Yes, certainly. If we are to hold the native territories it is ig essential 
uropeans 


. ,' that centres should be formed throughout these territories upon whi 
_ may rally in any time of disturbance. 


: To give a case in point. Had Umtata not existed during the late outbreak or 
rebellion, and thus formed a centre upon which the Europeans around could rally, 
they must inevitably all have perished, and the whole surrounding country would, in 


. @ few hours, have been in possession of the natives. 


138. 


14, 


Europoan farmers should be located in the immediate neighbourhood of these 
centres or townships, and an exception might occasionally be nate as regards natives 
of high character. 

Where the chief is under the Government, the magistrate should have supreme 
power, and the chief should simply be a hoadman for the purpose of carrying out 
whatever instructions he may receive from the magistrate, aaa if a system of jurors 
or assessors be adopted, he should form one of the number so long as he does not 
exercise an undue influence by virtue of his being an hereditary chief. 

Chieftainship amongst the natives has existed from time immemorial, and cannot 
effectively be abolished by Act of Parliament. So long as there is a living chief, 
whether Government acknowledge him or not, the people will respect and obey him 
as such. His power can only be taken from him in course of time by a wise and 
just administration, showing the peoplo the superior advantages they derive from the 

ritish Government as against their own chiof. 

I consider the system in vogue at present of subsidising the chief is a wise one, 
and these subsidies should be increased from time to time, when the chief shows a 
willingness to act in concert with, and not against, the magistrate. 

would for the present restrict the owner’s right to land by making it inalienable, 
nor dol imagine that with a highly conservative people such as the natives are, any 
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16. 


17. 


18. 


19. 
'.Yvestrictions: Of course, after the natives have reached a sufficiently high degree of 
‘civilization, many restrictions could be abolished. | 


tive y aes 


such restriction would adversely affect the native’s estimate of the worth of the land, 
As time rolls such restrictions may be modified. —— 

Certainly. | a 

I should insert personal occupation, fencing of his gardens, and planting of 
trees, fruit or ornamental, as conditions. - o 
It would altogether depend upon the locality how much ground I would grant to 
a native, and whether it is on the village system with commonage attached or grant- 
ing of small farms. I am inclined to give the preference to the village system of 
good sized erven, with commonage attached. : ve 

I do not think there would be any risk of discontent in consequence of these 


As I have already said, these restrictions could be abolished under certain. eir- 


curhstances in course of time; and in very exceptional cases, subject to. the approval 


_ of the magistrate, absolute property may be enjoyed. 


Native title deeds should be registered in the office of the resident magistrate, 
and a monthly return should be sent to the chief magistrate of all, such, registratipns. 
. The system of registration should be conducted on the most economical, and 


. simple plan possible, and should be uniform. 


Certainly, by having the local magistrate’s office for the registration of; deeds, 
and, as already said, with as little cost as possible; because the holding of a title to 
land being a new thing to a native, it should be surrounded by as.few technigalities, 
and done as cheaply as possible. ie ae ae 

I have had no personal experience in the matter, and cannot give. an, authorita- 

a) att 
| rom my general knowledge of the native character, I am of ‘qpinipn, as stated 
‘above, that reluctance to take up title deeds is greatly attributable to the Jexpense 
attending it. According to the colonial form, for instance; 1 should mot eal} upon 
the individual to pe survey expenses. These expenses might be paid out of the 
general revenue 0 the district, and I would only charge a small fee for registration. 
' Have had no experience as to the operation of Act 40 of 1879. 

If individual tenure by means of long lease be adopted, I am decidedly of 
opinion that the lessee should receive sufficient compensation, at the termination of 
his lease, for improvement to the land, and certainly think that natives, who have 


been lease-holders for long terms, should have a preference in obtaining grants. © 


_ LOCAL SELF-GOVERNMENT. _ ook ae 
The general system of Government amongst natives is tribal, and the members 
of the tribe exercise control over such Government through the councillors aad lead- 
ing men of the tribe. a . Sean at 
According to native law each headman exercises authority over the village of 


= : which he is the chief, and from his decision, an appoal lics to the ehief, in all minor 


3 arrangements or cattle 


eases, such as garden disputes, petty, thefts, &o. . 7 ee 

' A headman or head of village has no legislative power as such, but ag a coun- 
cillor he takes part in the deliberation of the chief and the councillors. He can 
enforce his decision, unless appealed against, and is bound to carry out any instruction 


‘- h6 receives from the chief. I think this systom capable of adaptation tq the natives 


under our Government, though perhaps ina modified form. 
So far as my hen cue goes, there is no native usage regulating sanitary 
Is, but there are as regards agricultural land and grazing 
rights. a a a 


Yes ; the popular will is recognized in such a form of Government through the 
, ae 4 i 


councillors and headmen. 


,. -*T'am not aware of any. | . s cua 
. ' Lhe right of voting is not appreciated by the natives as a body, nor do I think 


’- it can be said that it is exercised intelligently and independently by them ; for. it can 


hardly be said to be exercised intelligently and independently by a large majority :of 
the Europeans themselves, for I think it is generally admitted that the candidate for 


' parhamentary honours who is most liberal with his purse, and has the most active and 


efficient agents, is genorally the successful candidate. 


As a rule the head work in these cases has usually been left with Europeans. | 
I would not give them the franchise, at any rate at the present time, nor woywd 


- fin any case concede the privilege before they formally asked for it, when it would be 
‘*for them to show that they were fairly and justly entitled to it. . - 


I think it would be a very dangerous experiment to make. 
Not at the present time, except perhaps at mission stations, and, in any case, 


the regulation should be subject to the approval of the magistrate. 


I think they would. | 7 
I would not. I do not think the natives in the Transkei are sufficiently advanced 
in civilization to undertake the duties of divisional councillors as established in the 


16. 


18. 


Joun Noszz, Esq., Secretary to the Commission. 
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colony. Tho system at present in vogue in the Transkei with re to the spending 
money on public works answers all practical purposes, and will likely do so for many 
to come. 

With regard to the establishing of school boards, schools in the Transkei are at 
present im the hands of the various missionaries, who appear to conduct these schools 
to the satisfaction of the Government, and I would only recommend school-boards at 
centres of Euro populations. : 

There would be little or no difficulty in getting natives to build their houses 
with order and regularity, but there would be very great difficulty in attem to 
interdict the ordinary round hut. The majority of the people could not to 
build a square house, even if they were willin ing. ; 

Yes, certainly, I would give every encouragement possible to the building of 
square houses. 

Yee, I would, and the Government should have a lien upon the houses or land 

so advanced. 

the : hed mi portunity of b nall ted with th 

ve no ity of becomin rsonally acquainted wi e 
tions of sivioaltaral’ pretsdee canons cate but from my personal knowledgs of 
the benefits agricultural societies have conferred in the colony, I think every means 
should be taken to encourage them. Agricultural societies in the colony form, as it 
were, educational institutions; and I see no reason why they should not do the same 
amongst the natives ; but before they could be induced to take an active part in then, 
aad Government should be prepared to almost solely organize and support them et 


Yes, they should be prohibited, and only such persons licensed to sell for the use 
of travellers as may be of good character, and where accommodation is absolutely 


BR. WELSH, 
Resident Magistrate, Teolo. 
By D. Strachan, Esq., late Magistrate in the Umzimkulu District. 


Kokstad, 28th November, 1881. 


Sm,—I have the honour to enclose herewith replies to the series of questions, ad- 
dressed by you to me, for the information of the Native Law and Customs Commisaon. 

According to the instructions of the Hon. Chas. Brownlee, I recently undertook 8 
visit to King William’s Town, but, unfortunately, had not con plage of meeting 
the Oommissioners, to whom I could more fully have exp my views on these 
matters, especially with reference to the condition and prospects of the natives of 
East Griqualand, which has not been visited by the Commission, a fact which I much 
regret, as, from the situation of the district, and the and mixed native po 
tion of Griquas, Bcsutos, and different tribes of Kafirs, the territory might have 
the field of most interesting and important inquiry. 

The progressive habits of some of these people, and their loyal attitude and 
behaviour ae recent rebellion, has, I consider, especially entitled them to 
consideration at the hands of Government. 

I have, &., 


D. STRACHAN. 


LAWS. | 


T am familiar with all tribes from Natal tothe Umtata. Ihave obtained my knovw- 
ledge of these natives from a residence of nearly thirty years among them, and daily 
intercourse with them. During this period I have carpi | been called upon for 
settlement of questions of native law, from petty cases to tribal disputes. 

Native laws are principally traditional, and any addition to or alteration of laws, 
is made by chief and councillors at Great Place, who have been called from the 
different clans. This is the nearest approach to representation among natives. 

The repositories of the law are the chief and old councillors who are referred to 
in disputed points of law. There is no written code of law. 

ere is no distinction between civil and criminal offences. Crimes are tried by 
chief and councillors, and the dispcsal of fines is subject to their decision. Witch- 
craft and unnatural crimes alone are regarded as offences against the community and 
the chief, and are punished with greater severity, viz.: by death, or ‘eating up.’ 
In come cases (but not invariably), such punishments destroy the civil remedy, accord- 
ing to circumstances and decision of chief. Minor cases are sometimes compoun 
by the parties themselves, especially if in the neighbourhood of an influential head- 
man or petty chief, who acts as arbitrator. 

Witchoraft, incest, adultery with chief’s wife, and unnatural crimes are the 0st 
serious offences, and are punishable by death or ‘‘ eating up.” Distinction is made 
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12. 


138. 
14. 


between murder, homicide, and manslaughter, all of which are punishable by fine. 
Arson is regarded as a serious crirhe, and treated as witchcraft. Thoft is punish- 
able by fine and restitution, unless in aggravated cases, when it is punished by death. 
All other crimes are punishable by fine, which varies according to circumstances and 
wealth of offender. 

The native law necessarily differs from colonial law, being unwritten, and its 
execution depending upon caprice of chief and councillors. I am of opinion that 
native law, when not repugnant to civilization, should be retained, being more accept- 
able to natives, and, when judiciously administered, being perfectly effective. 
the hands of magistrates and well-selected headmen, the advantages of an impartial 
and consistent administration of the law, would be appt aaiod by natives, who, in 
time, er be brought under written code of colonial law. 

In Kafir law tuere is no penalty for drunkenness, unless a crime should be com- 
mitted while the offender is intoxicated. Among the natives there is no publio 
opinion against drunkenness at beer feasts, &c. ere is no such offence as vagrancy, 
nor trespass, unless with presumed unlawful intent. There is no punishment for 
carrying arms, unless in disobedience to order of chief against carrying weapons at 


any ahead meeting. 

would recommend capital punishment for crimes which, in our code, incur such 
@ penalty. Hanging has great deterrent effect on native mind, on account of the 
manner of execution. Imprisonment is considered no di e, and has not 
the same effect as on Europeans, unless offenders are transported to a considerable 
distance from their homes, in which case it is dreaded, and has a deterrent influence. 
Flogging (which I would only use with incorrigible offenders, and in aggravated 
ney: has more deterrent effect than any other punishment which we can inrpose. 
Fines, when imposed, should, if possible, be paid in stock, the effect being much 
more observable than where money is accepted in payment. A native’s re for 
his stock renders the payment of cattle as a fine an extremely effective punishment. 
A severe ae reprimand, when the sympathy of the bystander is with the magis- 

trate, is often of greater effect than punishment. 
Every chief and petty chief, with his councillors, are the tribunal of their tribe. 
In la cases the chief generally sends for the petty chiefs and principal 
councillors. The chief has the power to appoint a certain number of men (even 


_ strangers) to try a case and bring it before him for judgment. As a rule, judgment 


is only given by the chief, but the councillors finding a case frivolous or vexatious, 
can dismiss it without reference to the chief. Any stranger or traveller coming to 
chief's place during discussion of a case, can, after becoming acquainted with the 
matter in dispute, speak on the subject, provided that this be done in a respectful 
manner. A messenger in a case gets payment from the fine inflicted. Councillors 
and others engaged in hearing cases ales are paid for their services out of any fine 
that may be imposed. Nothing, however, is fixed in these matters, everything being 
dependent upon caprice or liberality of the chief. 

After information or complaint is lodged with the chief, mossengers are sent to 
summon the accused and witnesses. In some case the chief being satisfied without 
trial of the guilt of accused, will simply sond a messenger to inform him of decision, 
and to receive the fine. On arriving at chief’s kraal, accused must wait (possibly for 
days) until chief is prepared to hear the caso. The plaintiff then makes his complaint 
in public before chief and councillors, and the accused has right of reply in the 
same manner. Witnesses are not separated or put out of court, and are examined as 
points may arise either in statement of complaint or defence. A witness may be re- 
called and re-examined at any time. 

The accused generally sits opposite the plaintiff or accuser, oach being surrounded 
by his own relations, friends, or sympathisors. A man of influenco or with many 
friends will often be defended by councillors, and the case is argued by any who 
choose to speak. After hoaring ovidenco and arguments on both sides, tho councillors 
will call upon the chief for decision, which will possibly be delivered at once, but in 
difficult questions the chief and councillors will retire for deliboration, the chief 
receiving advice from the councillors. The chief states the decision and 
sentence, which is either left to offender to fulfil, or carried out by messengers sent 
from the chief. 

Hearsay evidence is often admitted; evidenco of informers, aeromplices, accused, 

, Wives, or women is heard, and the weight given thereto depends on the 
character of the witnesses, and the corroboration of the evidence by other witnesses. 

In cases of witchcraft, torture is used to extort confession from accused or 
evidence from witnesses. Tho favourite forms of torture are, compression of the 


. thumbs, burning, or whipping with sticks. 


A witness discovered to be giving false testimony is frequently punished by 
chief, by fine or beating, but no disgrace is attached to it by the natives. ; 

AN fines go to chief, who appropriates a certain portion and gives away the re- 
mainder to plaintiffs, councillors, messengers and informers, according to his liberality. 
Informers are sometimes remunerated and sometimes punished as mischievous persons. 
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25. 


26. 


27. 
28. 


29. 


30... 


31. 


32. 


It is in the power of the chief to remit any penalty or pardon any offence. His 
doing so is regulated by policy and the desire to increase his influence with the tribe. 
Crimes and debts are never prescribed by lapse of time, but are always punish- 
able; they are, however, generally pardoned in cases where offender has been absent 
for any great length of time. 
lonial laws do not, as a rule, suit native questions, which can be more 
satisfactorily decided by reference to their own customs. A simple code of law 
framed upon these customs would be desirable. In cases between Europeans and 
natives, colonial law must, of course, be used. I approve of the use of capital punish- 
ment for murder, &c., though this is not according to native custom. 

As far as possible, general law should be inistered, though modifications of 
the same would be necessary in different tribes, localities, and under peculiar circum- 
stances. 

I consider the most satisfactory manner of trying a case, to be for the headmen 

or a native jury) to examine and cross-question the plaintiff, defendant, and witnesses. 

this manner the magistrate can rely on the witnesses being thoroughly cross- 

examined, and the truth elicited. The case should then be brought before him for 
decision and sentence. 

‘Juries of trustworthy and intelligent men, for the trial of cases, would be most 
useful; they should, however, advise only, and not find the verdict, and the i- 
bility should be entrusted to carefully selected natives alone. All cases should be 
submitted to them for preliminary examination ; this would economise the time of the 
magistrate and further the ends of justice. 

Circuit courts, presided over by judges, should, certainly, sit in territories beyond 
the colony. This would strengthen the Gacds of the magistrates and be satisfactory 


to sai eed ae | 

iefis and headmen of known good character should have the power of settling 
petty cases, submitting the same for approval and record of the magistrate, to whom 
the people would have the right of appeal. When approved the case should be 
recorded in the same manner as a decision of the re Soa 

Collective ye araahart is a good principle and advantageous under the present 
circumstances of a large native population and an insufficient machinery for carrying 
out the law. When the natives have reached a higher degree of civilization, the 
ied may be discarded. 

poor traced into locations should make the inhabitants responsible if they 
cannot on the spoor, or give a satisfactory explanation. Any arbitrary enforce- 
ment of this law is liable to abuse, as the spoors are sometimes used for the purpose 
of concealing the actual thieves of the stock. The law should, however, be maintain- 
ed for the present. 

The system of collective responsibility is on the wane in some localities. "Where 
it is on the wane the result has been unsatisfactory ; thefts, drunkenness, &c., having 
increased in such places. 

| The head of a kraal is responsible for the payment of any fine imposed under 
the collective responsibility aye. This should be done with discretion, as it is 
possible that the innocent might suffer. 

In criminal cases no tribunal should be recognized, with the exception of the 
jury appointed by the magistrate to enquire into the case. 

‘“ Smelling-out,” accusal of witchcraft, and torture or ill-treatment of women to 
compel them to marry, should be made penal offences. Circumcision and intonjane 
are not in themselves criminal or immoral, but the accompaniments (where such obtrude 
on public decency), should be forbidden by law, and the heathenish practices left te 
the operation of moral teaching. 

A criminal code for natives in the large dependencies of the colony is desirable. 
‘The formation of native Juries would be satisfactory to the people and to the accused ; 
by this means also the decisions of the court would be circulated in the district, and 
have a wholesome influence among the people; this would, to a certain extent, have 
the same effect as the ee of criminal cases in the public press. By allowing them 
to take the evidence, and to give advice or opinion, no real power would be placed 
in the hands of the jury, who would, however, be much satisfied with this apparent 
control of their own cases. 

Cases between Europeans and natives should be decided by colonial law. Cases 
between native and native should be referred to a code of criminal law framed for 
such cases. 

Orvit. 


1 know of no written laws among the natives. The Griquas had written extracts 
from the Roman Dutch law, framed by their Volksraad. ; 
The native law, as to debt, does not release a debtor after any lapse of time. 
No interest or increase is, however, demanded from a debtor unless an agreement to 
that effect has been made. Those natives who have come much into contact with 
Europeans are rapidly adopting our customs as to sales, loans, hire, contracts, &., &. 
They have also adopted the practice of becoming bail or surety for each other. Under 
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their own laws it is customary for them to give a young girl (even an infant) as 
security for any debt contracted. Should a poor native borrow cattle from his 
chief or from a friend to pay the dowry for his wife, he will sometimes undertake to 
return the loan from the proceeds of the sale of his first daughter. A contract of this 
kind is always considered binding, though only verbally made. These claims are 
substanti by producing evidence as to the colours and description of the cattle 
ven. 
a Under native law a common man has no real rights. Land is all supposed to be 
the property of the chief, who holds it in trust for the tribe. With independent tribes 
under tic rule, even the personal property is looked on as belonging to the chief. 
As a rule a man can, through his chief, recover losses sustained by him thro 

crimes against life, property, person, reputation, or from negligence. This is generally 
TeCOY by fines, the disposal of which remains with the chief. 


The chief and councillors settle all disputes and cases without regard to their 
. Civil or criminal nature. 
Judgments are enforced by the despatch of emissaries from the chief to recover 


40. 
41. 


6. 


the fine. 

Insolvency is not known among natives. Even after a native has been eaten up 
by his chief or by an enemy, he is always held responsible for any debts which he 
may have previously contracted. This liability descends from father to son. As the 
natives themselves express it, ‘‘a case never rots.” 

I consider that a simple code of native law should include regulations for the 
disposal of civil cases. 

A selection of native laws and customs should be codified as when duly adminis- 
tered by just magistrates, these would be perfectly equitable and sufficient for the 
settlement of any cases that would arise among the natives themselves. 

I consider that a modified form of the colonial master and servant law is 
necessary in the annexed territory. 

There is no age of majority among natives. The rights of minors, women, and 
wives, are recognized by all tribes, and are distinctly laid down in native law, varying 
slightly in different tribes. 

et 


MARRIAGE AND INHERITANCE. 


MARRIAGE. 


I do not consider that the practice of polygamy has lessened since the settle- 
ment of the British Government and the missionaries in the country. I consider 
that it has increased. 

I attribute the increase to the greater freedom from the despotism of the chiefs, 
now enjoyed by the natives under the protection of Government; also to the fewer 
inter-tribal wars and to the greater facilities for obtaining cattle by labour, and the 
greater quantity of food procurable. 

This should be answered by church authorities. 7 

This question should also be answered by church authorities; there is no sense 
of error felt by natives regarding polygamy. 

No natives to my knowledge, not being church members, are monogamists from 
choice. Monogamy is Senceally the result of poverty, or as has sometimes come 


- under my observation to the influence of the first wife. 


I do not consider the custom of ukulobola to be a transaction of sale or pur- 
chase, but to have originated in the wish of parents to secure proper treatment for 
their daughters. In some cases (in which the marriage has been a happy one), more 
is returned to the husband in the shape of presents than the sd Sage dowry. The 
custom is beneficial, as tending to prevent immorality among the people; -young 
women being careful of their reputations, to ensure the full dowry being paid for 
them. Were the custom at once abolished there would be no check on the pro- 
miscuous intercourse of the sexes. : 

As arule the consent of the woman is essential; though doubtless in many 
cases the match is made by the parents without regard to the feelings of the woman, 
who is forced to marry. 

Many cases have come within my knowledge in which girls have been forced to 
marry against their own wishes. Though now under Government protection, threats 
are commonly used to force girls to marry a wealthy suitor. 

A Kafir woman is expected to plant, weed, and reap the gardens, to cook, and 


' to thatch the hut. The introduction of the uso of ploughs and oxen has greatly 


10. 


improved the position of the women in this respect, relieving them of the moro 
severe labour. A woman is forced by public opinion of other women to bo indus- 
trious. 

As with Europeans, tho position of the woman varies greatly. An intelligent 
woman (especially if a first wife) frequently acquires great influence in o ipo: a and 
is looked up to with respect and obeyed by other women. No property can be dis- 
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: aa of by the husband without consent, and the condition of the women is not 


11. 
13. 


13. 


y any means necessarily servile. 
There is no limit to the number of wives which a man may marry. 
There is in marriage no condition of disparity of age; the only consideration 


being to avoid marriages between relations (this is not observed among the Basutos). 


It frequently oes that an old man marries one or more young wives. 
man can drive his wife away for adultery, laziness, or barrenness, and she 


can obtain divorce on the ground of the impotency of her husband or his cruelty. 


' 14, 


15. 


In these oases a certain amount of the dowry is returned. 

The happiness in different native households varies very considerably; there is 
frequently great jealousy between the wives, perhaps occasioned by particular favors 
shewn to one, by the husband. Any woman successful in rearing her children is an 
object of jealousy to less fortunate mothers, who attribute the loss of their children 
td the use of witchcraft. | 

Upon completion of the marriage ceremony, the cattle pass absolutely to the 


_ parents of the bride. The husband has no longer any right tothem. It is custo- 


mary for the wife’s father to lend one or more of the cattle to the daughter for the 
-use of the milk, and also to give her a share of the increase. 

This is a case of very common ocourrence among independent tribes, particu- 
larly chief's daughters, but is not allowed under Government. 

It is impracticable to abolish such an old and cherished custom as ukolobola. 
I consider that the first wife of every man should be registered on marriage at the 
magistrate’s office, together with the number and description of the cattle paid as 
This would give the first wife a better status, and would in time cause the 


b 


. other wives to be looked on as concubines; thus having a tendency to gradually 


20. 


ai. 


a 


' 25. 


26. 
27. 


28, 


wean the natives from polygamy. 

In this case I would certainly not recommend that any court of justice should 
a y woman to marry, but consider that the court should compel the restoration 

e dowry. 

I would punish asa bigamist any man who should take a second wife after 
aig married with Christian rites; any other cases should be dealt with by native 
We 
There is no doubt that the despotic power formerly exercised by the chiefs had 
the offect of checking the mere bartering of women for cattle, and that now parents 
are in many cases too apt to look upon their daughters as a means of increasing their 
own wealth. 

I attribute the difficulty in obtaining native labour at the time alluded to in the 
report, not to the idleness of the men consequent upon polygamy, but to the few 
wants of the natives themselves. Those who had by contact with Europeans learnt 
the necessity for clothing, &c,, worked willingly to obtain the means to purchase 
these articles. 

The strict manner of completing the marriage ceremony is by a dance, killing 
of cattle, and the final arrangement of the dowry either by payment of cattle or 
acknowledgment of the debt. Many marriages take place which are considered 
valid without any of these performances, the agreement between the marrying par- 
ties = the parents rendering rg Hamad ie en 

consider that polygamous marriages have been recognized by coloni 
law, in the tax on ach Bes hut, and by the acknowledgemnt of several women 
as wives. The children of the second and other wives are dealt with in court in the 
game manner as those of the first and only wife. 

I consider the ukulobola and polygamy prevent prostitution as practised by 
natives wherever they congregate in towns. Magistrates should have the power to 
equitably settle disputes connected with Kafir marriages, assisted by native council- 
lors. The rigid rules and technicalities of our legal process dissatisfy the natives. 

The ing of wills is unknown among natives. A native during his lifetime 
frequently makes arrangement about the distribution of property. is only holds 
good where the parties all consent. The chief and whole clan are really the execu- 
tors, and jealously watch the interosts of young children. None of the property is 
disposed of without consulting the headman, except in the case of grown up older 
sons, who occasionally dispose of the property of younger children ; this is a fruitfal 
source of litigation among natives. When checked in this by the clan they remove 
into another district to escape from the control of their elders. 

Most decidedly. Tho succession to property among natives is as arule very 
justly and fairly regulated. 

The natives object not so much to tho provisions of tho Act as to the rigid rules 
and technicalities of the mode of administration, as well as to the difficulty of obtain- 
ing a patient hearing from a possibly overworked magistrate. A proliminary exami- 
nation by a council of native headmen and a simpler mode of procedure would satisfy 
the natives. 

To ensure the natives availing themselvos of the privileges of tho Act, it will be 
necessary to simplify the method of administering its provisions. 
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29. Natives have arranged these matters according to the well understood and 


30. 


31. 


32. 


33. 


hereditary customs prevalent among themselves; this is attributable to the difficulty of 
access to our courts. WhenI occupied the magistracy in the Umzimkulu district 
and employed native councillors to assist in cases of succession to property, almost 
every case of the description was brought to me for settlement. 

I consider that any further legislation on native laws and customs will meet 
with the same success, unless cases are treated with more patience, and conducted in 
a manner intelligible to the natives themselves ; this could most effectively be done 
ke the medium of a jury or council of their own people. , 

t is quite correct that according to native law a tamale can inherit no property ; 
indirectly, however, a widow inherits property in trust for her children which virtually 
ives her control of it. She is not su nome to marry again without consent of the 
heirs, though it is sometimes done. e native law on this point is, that the deceas- 
ed husband’s nearest relative should take the widow for the purpose of raising seed. 
This is one of the matters which could easily be regulated by a simple code sf laws, 
giving power to the magistrate (with the advice of the native heedmen), to make 
such arrangements in each case as would not be repugnant to Christianity or civili- 
vation. 

Natives are very much attached to their customs, and very conservative. It may 
be advanced in ad ak of these customs, that until the higher education of the 
natives is accomplished, it is possible to avail ourselves of them for the easier govern- 
ment of the people. 

Since the power ot the chiefs has been curtailed, the natives are less bound by 


_ those customs giving despotic power to the chiefs, or great influence to witch-doctors. 


84. 


35. 
36. 
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No marriages (of natives) take place before magistrates in East Griqualand. 
Marriages are either celebrated with native ceremonies or before missionaries. The 
natives have an objection to appearing before a magistrate for this purpose. 

Couples married with Christian rites are looked upon and treated as Europeans 
in ce to bigamous and adulterous charges. 

consider that when a polygamist embraces Christianity it is a hardship for his 
numerous wives and children to be repudiated and thrown on the world. is pre- 
vents some natives from embracing Christianity. : 

If this matter were legislated upon, all wives might be registered who were 
married previously to the promulgation of the law; after which I would recommend 
the registration of the first wife only. 

recommend the registration of the first wife; this might indirectly by influenc- 
ing public opinion, gradually render polygamy unpopular. Any legislation on the 
matter of such a cherished custom should be of gradual effect. 

I would recommend that ukulobola, polygamy, and inheritance should merely 
be regulated by legislation, and that no attempt at abolition of these practices should 
be made until the natives by higher education are riper for it. | 

I know of no difficulties which have not been met with by reference to native 
customs and precedents. 

I consider polygamy to be a decided obstacle to the advance of civilization 
among the natives. Among the evils are, jealousy among wives, which causes and 
perpetuates witchcraft and smelling out; the death of a child is almost invariably 
attributed to the jealousy of some rival of the mother. The practice of giving catile 
for young wives and thus impoverishing the children. The wives are naturally pur- 
chased by the richest men, which gives loss wealthy suitors no chance of marriage. 

The arguments used by the natives in favour of polygamy are that more chiliren 
are born, and more food produced by the labour of the women. They also argue that 
the laborious life led by Kafir women ages them rapidly. Their arguments can be 
met by pointing out to natives the fact that a sufficiently large family can be ei Sate 
by @ monogamist who also accumulates more property with which to enrich his 
children, and who also enjoys more domestic happiness. 

The presence of missionaries has tended to check the practice of polygamy, and 
has caused the discussion of the question among the natives. The decrease in the 
number of polygamists is of course hardly perceptible, as the number of natives 
erty by the influence of missionary abet is but a small percentage of the popu- 

on. | 

It is considered the duty of a woman to marry as soon as possible after arriving 
at the age of puberty. Anold custom exists among the natives from Natal to the 
Umtata by which a man having had connection without penetration (hlabonga) with 
a female is expected to pay a fee to her relations. This is bocoming much abused, 
owing to the increased value of the foe expected, and is used as a source of income 
which tends to the demoralization of the people. 

This practice is not recognized in courts, though many assault casos in connec- 
tion with it are brought forward. ; 

I know of no existing law which I could recommend. Any law on this subject 
should be based on the native law. The Natal law has caused great dissatisfaction 
among the people. 
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INHERITANCE. 
45. Any expression of wish as to the disposal of inheritance must be in accordance 
with Kafir laws and customs. No departure therefrom is legally recognized. 
46. This Act has never been in operation in this district. 
47. I consider that wives and their children who may be repudiated by a man 


. 48. 


49. 
50. 


51. 
52. 


10. 


11. 
12. 


18. 


upon his contracting a Christian or civil marriage, should on his decease be entitled 
to their inheritance according to native law. 

A native married according to colonial law, should be treated in the same way 
as a European bigamist, should he afterwards contract a second marriage during the 
lifetime of his legally married wife. 

ay native law on this point is very fair and clear, and could not well be inter- 
fered with. 

This at present can only be carried out according to native law. By legalizing 
testamentary soa mea of property the way would opened to abuse of the privilege, 
as a man might leave his property to a child by a favourite wife to the: injury of hi 
other children. 

I would suggest adherence to the native mode of administration. 

No direct interference with the ukulobola could at present be made without 
causing great dissatisfaction. 


LAND TENURE. 


By independent tribes all land is supposed to be the property of the chief. Ev 
native is, however, entitled to a certain amount of grazing and arable land, whi 
right can only be forfeited by some grave offence against the State. Any abuse of 
the power of the chief in this matter is checked by the fear of loss of influence with 
the tribe, through the force of public opinion. 

Before the settlement of Europeans in the country, the natives had very vague 
ideas of boundaries. Friendly and adjacent tribes generally made some tacit ar 
ment as to the extent of grazing land used by each, but no fixed boundary wes ads: 

Any encroachments resulted in appeal to arms, in which the weaker tribe had to 

ive way. 
a Building locations were chosen subject to the approval of chief. Garden ground 
was defined, where no natural boundaries existed, by borders of grass or stones made 
by the women to whom the gardens belonged. All disputes were referred for settle- 
ment to the head of the village. Disputes between villages were referred to chief 
for adjustment. 

Disputes of this description were less common before connection with Govern- 
ment. As all disputes of the kind were then decided by force of arms the weaker 
tribes were extremely diffident in raising such questions. 

In this district natives have become large purchasers from Griquas and Europeans. 
They seem to much appreciate the obtaining of individual titles, and very few natives 
sell after obtaining titles to land. 

Europeans have become in some cases purchasers and residents in native 
locations, and occasionally great inconvenience to all parties has been the result. 

On the assumption of authority in this country by the Government, the 
independent chiefs have had their territory secured to them as locations. They 

ractically remain in regard to customs, &c., in the same condition as when indepen- 

ent. In Griqualand Proper the case is different, as very many farms were granted 
by the Griqua Government, leaving little location ground for the natives. This has 
naturally brought them more into contact with Griquas and Europeans, and the 
discovery that land can become private property has enlarged their ideas on the 
matter, and taught them the value of land. 

I am of opinion that the custom should prevail. Any distinction in this matter, 
between Europeans and natives would be noticed by the latter, and cause discontent 
and suspicion. The mode of transfer in the Transkei should be simpler and cheaper, 
at least until the natives understand it. Transfers were made under the Griqua 
Government for the charge of £1; this answered well. 

Townships judiciously selected and properly laid out would be of great advantage 
both in advancing civilization and offering rallying points for Europeans and loyals in 
event of outbreak. A stand of arms should be kept at every magistracy and court- 
house, which should be built with a view of forming a laager or defensible position. 
This would prevent such occurrences as those of last year. 

In neighbourhood of townships European farmers and natives of known Joyalty 
should alone be located. 

Hereditary chiefs should be allowed to try all petty cases, subject to appeal to 
magistrate. They should also be used as much as possible in court-house. 

Chieftainship can only be abolished gradually. Any other plan will inevitably 


dissatisfy the people. 


ao TO 
ESTIONS. 

14. In some cases land has been bought collectively by a tribe orclan. This I 
would regard as inalienable. If simply individual property purchased in regular 
manner, the purchaser should have right of disposal as under colonial law. 

15. Where title has been granted to tribes or clans by Government, the land should 
be inalienable except to members of same tribe. 

16. Any native having acquired his individual title, in regular manner and not from 
chiefs or Government, should be allowed to sell or mortgage. 

17. I favour only restrictions as to sale or mortgage in cases mentioned above. 

18. This would vary according to locality and amount of commonage at di 

19. _Any discontentment expressed would be proof of sufficient advance in civili- 
gation to require new legislation. 

20. I consider that a man sufficiently advanced to satisfy his magistrate of his im- 
baat should be enabled to have all restrictions removed as an inducement to 
others. 

21. In recently annexed territories I would simplify the mode of transfer and regis- 

- tration of title-deeds, by having titles, &c., registered at magistracy, and cheapening 
the process by removal of rules as to stamps, &c. 

22. The simplified process alluded to should include special facilities for transfer to 
heirs of deceased natives, which would give them greater interest in the land. 

238. I have observed no such reluctance; the opposite has been miy experience; they 
are eager after titles, and prize them much. No natives in this district have taken 
the colonial title'deeds, but still retain the Griqua deeds, as they were given to 
understand on annexation that no alteration would be made in these matters, and 
they regard the increased fees as a breach of faith. 

24. I advise the temporary adoption of a simpler and cheaper mode of transfer in 
the Transkei. 

25. I have no knowledge of operation of Act No. 40 of 1879; the people are con- 
tinually applying for individual titles and tenure. 

26. —S approve of individual titles and tenure: the natives would not in their present 
state understand leases, and I do not approve of them. 

37 Such a court would be necessary if individual titles were granted. I know of 
no leases under tribal customs. 

28. The court should have the power of settlement, but such matters should not be 
hurried, but arranged with great patience and care and after considerable deliberation. 

LOCAL SELF-GOVERNMENT. 

1. Tho form of government depends almost entirely on the character of the chief. 

2. The head of each kraal has a certain amount of power to settle petty disputes. 
Appeal from him is to petty chief or headman; and thence to Supreme Chief. 

3. They have no legislative powers, but have judicial and executive power, the 
exercise of which must be reported to the chief. I consider the system might be 
adopted with advantage and improved. 

4. These matters are tacitly arranged between neighbours; any disputes which may 
occur being referred to headman of village. 

5. Everything is arranged by “popular will;” there is no such institution as 
municip vernment. 

6. The only system at all approaching taxation for the conduct of public works, is 
that by which a chief or petty chief can call on his people to assist him in planting, 
building, etc., or to assist him in any tribal affair. 

7. Tho right of voting has not yet been extended to natives in this district. When 
explained to them they would exercise it with as much discrimination as Europeans 
of the same class. 

8. I have observed that the natives have complained that often a perfect stranger to 
them, ignorant of their language and customs, is appointed over them as magistrate, 
and that they have no voice in their own government. This might be obviated by 
the system which I have elsewhere advocated, of permitting chiefs and headmen to 
assist the magistrate in his duties. This, without giving them undue authority, would 
cause them to take an active and intelligent part in the government. More patience 
should be exercised by the magistrates, and more sympathy shown by them with the 
people placed under them. 

9. Nothing based upon divisional or municipal councils is either necessary or 
desirable. The native customs would be sufficient base for any system. Any 
attempt to force our own institutions upon the people will be a failure and alienate 
their sympathies. 

10. Natives take an active and intelligent part in these matters, where they are 
simply assisted by a European in showing them what is necessary. 

11. The natives would consider it a great privilege to have a voice in their own | 
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government. I consider it the duty of the Government, by education, to raise the 
people to a condition in which they would desire and appreciate the franchise. 


304 NATIVE LAWS AND OUSTOMS COMMISSION. 


REPLIES TO 
Questions. 
12. Such a step should strengthen and not weaken the hands of the magistrates. 
13. The present native system is the best and most suitable for the people. I see 


no necessity for introducing the as eae system into South Africa. 
14. I have elsewhere advocated the assistance of native juries or councils for settle- 
ment of all questions. 


15. The natives are not at present fitted for the divisional council 

16. Natives could be easily induced to take active part and interest in school boards. 

17. Native laws and customs would be sufficiently conformable if the people them- 
selves were called upon to take an interest in the question. 

18. _ There is more order and regularity in native villages, than where they build ia 


locations in colonial towns. The old-fashioned round hut is preferable to the hovels 
constructed by them of tin and sugar bags, &c., when brought into towns. 


19. I would not lay particular stress on the construction of square houses. Better 
built huts, which might be either round or square, should be encouraged. 

20. In my opinion natives are not yet sufficiently advanced for such a system. 

21. Certainly without stipulation as to either square or round houses. Better 


lighting, ventilation, and furniture, should be particularly insisted on. 

22 I think the natives would appreciate agricultural shows. The Government 
should support these and offer prizes. Special prizes should be given for various 
articles of produce; this would encourage the cultivation of other crops than mealies, 

__ Kfiar-corn and pumpkins, and thus reduce the danger of famine or scarcity of food. 

23. The use of spirits by the natives has an extremely bad effect. If the sale be 
permitted at all, it must be very strictly regulated. 

‘ In conclusion, I beg to state that I consider the natives have been so disturbed by the 
enforcement of the Branding and Disarmament Acts that they are highly suspicious of any 
new measures that are adopted for their government; the greatest care should be observed 
in the poe een of any laws for the native popaenens and terms and objects of all Acts 
of Parliament should be fully and patiently explained to them. 

With respect to land tenure, I would add to my remarks on tho subject, 
that individual titles granted to natives in location should not be sold without the consent 
of the magistrate, acting with the advice of the chiefs and council of the tribe; this, in order 
to ibe the possibility of worthless natives, who might have acquired land by hereditary 
right, selling to Europeans or improper persons, to the disadvantage of the community. 
Natives who have purchased from individuals would have, of course, to be treated in the same 
manner as Europeans with regard to their land tenure. 

As it would be impossible at present to abolish the practice of ‘ ukulobola,” 
I suggest that at present the dowry paid by common people should be 
fixed at fifteen head of cattle, the daughters of chiefs being paid more highly for in 

portion to their rank. The number fixed in Natal as the maximum sum for a 

owry, viz: ten head, is, in my opinion, too small. This matter has always hitherto 
been controlled and arranged by the chiefs, and their place in limiting the dowries might 
be re by the magistrates, acting of course with the public opinion of the chiefs and 
poeopie.. 
A system of tribal self-government, under the control of the magistrates, is, I consider, 
worthy of the attention of the Government. At present the changes of policy consequent 
upon the alternation of Parties in the Government has the appearance to the natives of vacil- 
lation and inconsistency. A permanent and definite native policy in the territories beyond 
the Oolony would be better understood by the natives, and would be nae pee table to them. 


Kokstad, 28th November, 1881. 


By Hon. R. Southey, C.M.G., formerly Colonial Secretary, Cape Colony. 
and Lieutenant Governor, Griqualand West. 


Southfield, Wynberg, January, 1882. 


Joun Nose, Esq., Secretary to the Native Law and Customs Commission. 

»—In acknowledging the receipt of your communication, forwarding to me a series 
of questions on native laws and customs, respecting which information is required by the 
Native Laws and Customs Commission, and requesting me to reply to them as far as it may 
be in my power to do so, and also to state as fully as possible my views upon each or any of 
the important matters to which they relate, I must premise by saying that it is not a very 
easy task to define what is to be understood at present and in future by the term 
“ native.’ 

-2. I must also say that any practical knowledge I possess respecting the laws 
and customs of the people designated ‘‘Kafirs,”’ to whom I apprehend the ques- 
tions are intended faut to apply, and who, for the purposes of this letter, may 
be taken to be the various tribes, or sections of tribes, inhabiting territories between 
the Great Fish River and the southern boundary of Natal, the sea and the Drackensberg, 
was obtained many years ago by travelling among them, and that subsequently I 
have acquired information by correspondence with various Government officials and 
others resident among them. 
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3. 


10. 


11. 


12. 


Such being the case, I pro to reply rather in general terms than to the 
uestions seriatim, and I am led todo so partly by the belief that many changes 
ve taken place.in modes of proceeding, in law suits particularly, and in the 
customs and habits of the soaps generally since the time when my practical 
knowledge was obtained, and that, therefore, the Government officials, who have 
resided for lengthened periods in the country, are most competent to afford reliable 
information in a detailed form. . 

As regards opinions and views, or theories on the subject referred to, I 
suppose every white man in South Africa possesses some, but I fear that if 
many are given in answer to tho questions, they will be too diverse to be of much 
value, and tend rather to complicate difficulties supposed to exist than to remove 


If the object of the inquiry be to endeavour to find a way to the adoption of 
exceptional legislation, applicable to certain classes resident within the Colony p j 
$.¢., westward of the Great Kei River, I must not, be supposed to favour 2 a 
movement, for my views are very decidedly antagonistic toit. I am of opinion that 
when natives come to reside under.a civilized government they should be amenable 
to the laws and customs of that government ; and Ibelievethat, as a rule, such natives 
are rather in favour of its being so. Our laws respecting marriage and inheritance 
of property may not be quite such as they like best, but as that would arise 
from their system of polygamy, a system that we should not try to perpetuate, 
any disabilities they may labour under in consequence, should not be removed. 
by legal enactment, but be left to work out by natural process, as they 
ought to do, the ultimate extinction of the practice of polygamy within our limita. 
Beyond the limits of the Colony proper, as well as in Basutoland, the inhabitante 
being almost exclusively natives, and our rule over them ae somewhat limited, 
we should be satisfied to work for a time upon the basis of their own system, 
excluding only from our recognition as allowable, grossly immoral customs, the 
belief in witchcraft, and such like practices; and even with these it would be 
judicious to deal cautiously, and not attempt to extinguish them by force. 

Such being my views, I consider that the code of rules and regulations pro- 
vided for the management of the Basutos, by Sir Philip Wodehouse, might, with 
advantage, be adopted as a foundation for constructing rules or laws for the govern- 
ment of the several tribes on the seaward side of the Drakensberg range. 


As regards the questions under the head of ‘‘ Laws,” I may observe that the 
Griquas are the only natives that I am acquainted with who have made any attempt 
to commit laws, for their government, to writing. They origneny emigrated from 
this colony and carried with them some knowledge of the colonial laws, and 
from time to time, with the aid of,missionaries and the educated among themselves, 
committed to writing such laws, formed upon those of this Colony, as seamed to them 
to be suited to their circumstances ; I therefore exclude the Griquas of Griqualand 
West and of Griqualand East from the natives for whom any other than the 
ordinary laws of the colony may be admissable, and the remarks I shall make 
are not to be considered as applicable to them. | 

_Anative chief is usually attended by a number of men, some of them elders of 
the tribe, some, perhaps, court favourites, who, forming a sort of Executive and Legis- 
lative Council combined, make out and administer the laws. The elders may be 
regarded as representative men, and through them the people have some voice in 
what is done. 

There is no marked distinction, I think, between offences and civil rights and 
obligations; all crimes and offences, except presumed witchcraft, as well as matters of 


a purely civil character, may be compensated for by a cattle (perhaps now money) 


payment. 
The taking of life, whether intentionally or accidentally, is regarded as an 


offence to be compensated for by a cattle payment, both to the relatives of the de- 
ceased and to the chief of the tribe, if the decensed be a male. I am not aware 
whether the chief receives compensation for the loss of a female belonging to his 
tribe. | 
Drunkenness was a very uncommon occurrence among the Kafirs at the time 
when I was in the habit of visiting their country; and a drunken person was 
regarded with contempt and treated with ridicule. Vagrancy did not exist. Land 
being common property, there could be no cases of trespass, except on cultivated 
ound. Tho carrying of weapons was regarded asan inherent right of manhood. 
‘here was no law auplicable to any of these matters that Iam aware of. 
The most offcctive punishment for a native, such as those under consideration, 
would be lengthened imprisonment, because while absent from home by compulsion 
his property is in danger of being lost, and his wives and family, if he havo any, get 


dispersed in such a manuor as to render it most difficult, if not impossible, to gather 


them together again. The knowledge of these consequences of lengthened imprison- 
ment is calculated to have a deterrent effect. | 
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13, 


14. 


16: 


16: - 


17. 


18: 


—_ 


19. 


20. 


D> 


" practically, it cannot be enforc 


The chief and coancil mentioned in paragraph 8, is the principal tribunal for 
deciding important cases; minor cases are frequently settled by petty chiefs or heads 
of The remuneration of the chief and councillors consists of so much of the 
fines as they choose to appropriate. 

The mode of procedure depends much upon the nature of the case; it is not 
unusual im important or serious cases, for the chief to order the seizure of all the 
accused or defendant’s cattle, and may be all the cattle of the kraal or village to 
which le belonga, at the commencement, such cattle to be held'in custody pending 
the result. ' This is done to prevent an accused person from making his escape wi 
his property and joming another chief, as, if he succeeds in doing so, neither he nor 
his property may be followed, and he is free from the charge, whatever it may: be. 
In ordinary cases, in respect of which attempts to escape are not probable, parties are 
cited by message to appear before the chief and council, aud are allowed as much 
freédoiti as they choose to receive, both in speech and in examining or cross-examin- 
ing witdesses. It is very raro, I fancy, that either women or childrén are called upon 

to pive evidetiee. What credence would be given to the evidence of any witnesses is 
quite uticertain ; the court, however, would not expect “the truth, the whole trath, 
and nothing but the truth” to bo spoken by any of the parties or witnesses. To 
give false evidence would not be considered a crime. 

Torture is sometimes exercised, and is usually applied with a view to extort 
admissions or evidence, such as the court desires to obtain, no matter whether true or 


A large share of all fines is appropriated to the chief and his councillors, and 
divided among themselves ; some may be given to others, but there is nothing cer- 
tain about it. Crimes are not prescribed by lapse of time. 

I think it is desirable to ie the so-called ‘“‘ Peace Preservation Act,’ because, 

, and is far too costly and dangerous as an experi- 
mental law.: 

As regards questions 18 to 40, both inclusive, I have nothing to add to the 
general remarks alrdcady made in the sees pages. 

A bey attains majority on undergoing the mite of circumcision; a woman on 


matriage. Minors have no special rights or immunities. 


MARRIAGE AND INHERITANCE. 


The questions 1 to 5 inclusive, can best be answered by clergymen of con- 
gregations in the native territories. 

_In reply to question 6, 1 may say that I regard ukulobola as ao marriago settle- 

ment, and not as the purchase price of a wife. There are, no doubt, cases in which 


- &@ woman is compelled by her father or other male relative, who at the time is her 


22. 


23. 


natural guardian, to become the wife of a man, without any regard to her own feel- 
ings; but I believe these casos to be oxceptions to the general rule, and that, as a 


rule, negotiations preliminary to marriage are carried on between the male guardians 


of marriageable girls and would-be bridegrooms, with the full knowledge and con- 
sent of the female concerned. The cattle are parted with by the bridegroom and 
received by the guardians of the bride as &@ guarantee of good faith on both sides, 
and.do, not, at any time, become tho property of the guardian in the true sense of the 
word. They may not be sold or otherwise appropriated for the guardian’s benefit. 
Thore is no fixed number of cattle bargained for; much depends upon the position 
of the bridegroom, and he is expected to deposit somewhat in proportion to his 

asessions. The eattle deposited in the first instance is not a final conclusion; if 
the husband’s wealth increases and if the wife conducts herself well and bears 
children, the original deposit of cattle is expected to be added to on special occasions, 
such as the birth of a child, &c., while on the other hand, if the wife misconducts her- 
self, her father or other nearest male relative may be required to compensato the 
husband for such misbehaviour by payment of cattle; and if the wife does not bear 
children, and after a lapse of time hare should appear to bo no prospect of her doing 
so, she may be divorced and sent back to hor father, or other nearast malo relative, 
who must return the cattle, or such of them as aro alivo, together with tho increase 


thereof. 

Tf the wife has a family and survives the husband, she, with her children, may 
claim to be supported by the male relative in whose possossion the deposit:d cattlo 
are ; or if she has sons who have attained their majority, they may claim te cattlo 
to support their mother and her minor children. 

ese are my impressions on the subject of ukulobola, founded upon information 
derived from various sources, as well as by personal acquaintance with tho frontier 
Kafirs in days gone by, and will serve as answers to questions 7 and 8 as well 
as 6. 
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24. 


26. 


26. 


27. 


28. 


29. 


80. 


-@oncerned. As regards cultivation, there is no compulsion ; 


To question 9, I reply that there is a well understood and defined division of 
labour in a Kafir family. It is the duty of the males to attend to the live stock, 
to build and keep in repair the cattle kraals, to herd the cattle, milk the cows, and 
see to the milk being properly cared for, to fence the gardens, to cook their own 
food, to prepare the skins of animals for their own and for the women and children’s 
clothing, &c.; and it is the duty of women to construct the huts and to cultivate the 
gardens, as well:as to attend to domestic matters in which they and their children are 

the women are proud of 
their gardens, and cultivate as extensively asthey can. This partof their duties had, 
however, of late considerably diminished--by the introduction of ploughs, and would 
in time have died out, if peace had been maintained. 

Kafir laws do not fix 2 limit to the number of wives.a-:man may marry. The 
wife’s status is not a servile one; the man, as with us, is supposed to be the head of 
‘his establishment, but, not unfrequently, the idea is a aiilas error. There js no 
law or rule to prevent. ill-assorted marriages; but itseldom if-ever ha pens that a 
young man marries an old woman, which, perhaps, may be accounted for by the 
custom that women .do not ogee) a dae & ay 

I have already said that a wife may be divorced if she does not bear children ; 
I know of no other cause for which a native man may put away his wife. .A woman 
may divoree her husband for gross ill-usage if she ean manage to make her escape 
from him and get back to her male relatives; ‘at least the husband cannot-reelaim his 
wife without.a further deposit of cattle to increase'the guarantee. ' H' the. ili-treat- 
ment has been sych:as to justify it, the male relatives may refuse to.allow the wife to 


return, and the cattle given as ukulobola are forfeited. In such cases ‘the woman 


may be married to another, and ukulobola be required ‘for the sevond‘hushand. 


Individual title to land is not recognised in native territories;.the land is the 
property of the tribe in common, and no one (noteven tho chicf.and council) has a 
right to alienate it or any of it. The-late Basuto chief, Moshesh, once said that when 
the Boers emigrated across the Orange River, and some of them settled by permission 
within Basuto territory, the Basutos ae it merely as a loan of the right .to. cul- 
tivate and to graze stock, and he repudiated altogether the Boer claim to having 
the land. He likened the transaction to the loan of a cow to milk; the 

rrower might keep the cow so long as it suited him to do so, but she never became 
his property, and could not be disposed of, but must revert to the lender when no 
longer required by the individual borrower. I do not think it was customary for 
native tribes to have clearly dofined -boundaries until we interfered and defined them. 
We regarded the Kei River to be the boundary between the Gaika and Ndhlambe 
Kafirs and the Gcalekas; and possibly, in a “earies way, it may have been s0 
regarded by those tribes; but it is well known that there were CGcaleka villages west- 
ward of the Kei, and Ndhlambe and. Gaika villages to the eastward of. it, without either 
being regarded as trespassers. Individual rights to garden lands, cultivated by them, 
were gonerally admitted and respected, but they were expected to fence them and to 
keep the fence in good repair. | 

I am of opinion that it is desirable to encourage the natives to look at land as 
property, and to acquire individual titles to its possession; and I would allow trans- 
actions for the purchase and sale of land between natives, or natives and Europeans, 
to be as free and unfettered as between Europeans only. I consider that by such 
a process we should best get rid of the tribal system and chieftainships gradually 
but surely. I disapprove of forcing natives to reside in villages and to have their 
cattle branded, sad believe that such duings cause great dissatisfaction and discon- 
tent, as well as distrust, and that no compensating benefit is derived from it. To 


change the habits and customs of a people without an overwhelming military or 


lice force at our back, must be a work of time, entered upon cautiously, and con- 
ucted with skill and great patience. | | 
Y have known of transactions for sale and purchase of land between natives and 
Europeans, and also between natives themselves, and think the records of the civil 
commissioners’ offices at King William’s Town, East London, Peddie, Queen’s Town, 
and others, might furnish particulars of many such transactions. 


LOCAL SELF-GOVERNMENT. 


‘Prior to the unfortunate wars in which:we have been involved during -the last 
three or four years, the native people resident eastward of the: Kei, and also in Basuto- 


land, enjoyed a large measure of local self-government better suited to their condition and 


circumstances than would be any system founded upon the suggestions contained in 
En 2 


208 NATIVE LAWS AND CUSTOMS COMMISSION. 


REPvies TO 
QUESTIONS. 


the questions under this head. What the system was, can no doubt be readily ex- 
lained by our officers who lived among them ; and, in my opinion, it would be more 
judicious to endeavour to revert to that system, and to improve upon it gradually, 
than to attempt anything new not understood by the people. 
I have the honour to be, 


Sir, 
Your most obedient Servant, 
R. SO 


By the Rev. d. P. Bertram, Queen’s Town. 


Queen’s Town, 3rd January, 1882. 
Joun Nosrz, Esq., | 
Secretary to the Native Laws and Customs Commission. 
Srr,—I have the honour herewith to enclose the questions sent to me, with some answers 


thereto. 
The subject is vast and requires experience and wisdom to comprehend. No scheme 


for native ement will have continuity unless the principles for absorption and assimi- 
lation are ily held in view. No general code can be adopted for the whole of the native 


ulations, as the phases of native society vary according to circumstances and surrounding 
conditions. Modifications will be constantly necessary, in proportion to their pro in 
civilized habits, and if the development of local self-government can be organized, the gra- 
dual growth of knowledge will be secured. 
e conditions of native society may be classified as follows :— 
1. The individual or fragmentary form, which is on the increase, and must be absorbed 
in the labour market. 
2. Communities found on mission stations or in native locations, where the municipal 
form for village management should be encouraged. 
3. The tribal sondition as found in a decaying state within and beyond our territories 
or dependencies. Here district or divisional councils may be attempted. 
4. The national existence, where found, should not be interfered with, unless by judi- 
cious management to get modifications passed through the national council. It is a mistake 
to take the will of the chief for that of the nation. 


I have, &c. 
| J. P. BERTRAM. 
LAWS. 
1. . I havesome experience from residence, management, and missionary work amongst 
most of the native tribes and communities within and beyond the colonial territories. 
2. Laws are based on tradition, custom, usage, and precedent; they are modified in 
national council. 
3. The councillors. What isin writing is of modern innovation. Reference through 
the priesthood is obtained, from departed chiefs, which generally decides doubtful 
estions. 
4. = There are distinctions in offences between persons or against the State. Punish- 
ment for crime is received also as atoning or cleansing from the guilt thereof. 

18. Local self-government will develop from village management or municipal regu- 
lations; these would be modified as found necessary, according to the circumstances of 
each community. 

19. In the colony the natives are gradually conforming to our laws; they must be 


educated to assimilation ; all officials should study plainness of speech in the exposi- 
tion of our laws, which they administer. Also, so often as necessary, meet commu- 
nities to explain any new act, or meet inquiry of existing acts or laws. 


20. A native court seems necessary where large communities are found; the constitu- 
‘ tion thereof should approach the principle of trial by jury. 

21. Not at present. Combined courts of the chief magistrates can meet the present 
state of things with the representation necessary for a native court. 

23. There are many advantages by this principle, whereby the good conduct of the 
individual is secured and careloss or reckless proceedings checked and restrained. 

24. Evidence is necessary for decision. 

25. Where on the wane reckless acts follow, the check being removed. 

26. 5 In all such cases strict adherence to the national or tribal custom is indispens- 
able. 

27. In the tribal condition of a people the chief should take a part. 

28, National customs canno: be abolished by Acts of Parliament, but innovations or 


modifications can be attempted in national or tribal councils, and as people make prv- - 
ss they will accept as educated and imitate what they admire. Unnecessary inter- 
erence with national customs will irritate. What can be proved ag public nuisances 
can be prevented and injuries perpetrated punished, 
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29. 


30. 


38. 


39. 


When colonial law is administered there should be one law for all, but where 
the tribal condition is found in our Dependencies a tribal court can be constituted 
And where the national existence is in operation the less we interfere the better, except- 
ing in its councils for modifications from time to time, having the end of assimilation 
in view. 

Europeans should always be amenable to civilized laws. Native laws carried 
out as found, excepting when repugnant to civilisation. Then modifications or repeal 
should be sought constitutionally, ugh the native councils, to give force or effect 
according to tribal or national custom. 

A code of laws, if desirable, should pass constitutionally in a tribal or national 
council, to give authority and assent thereto. The mere innovation of laws require 
physical force to uphold. 

Organisations of councils are necessary ; the people must be educated in local 
self-government, otherwise the idea of foreign rule will grow and. cause opposition 
and obstruction. When the people accept of a law they are generally found law- 


abiding. 


MARRIAGE AND INHERITANCE. 


Yes. 
Christianity and contact with Europeans. 
: Yes. Sometimes from choice, then from poverty, or want of relatives to bring it 
about. | 
Alliances are formed by these marriages; there are mutual obligations on the 
relatives on both sides, acting as checks; these disappear with the breaking up of 
the tribal condition, and would degenerate into a mercenary transaction. 
ae guardians on both sides have most to say in these negotiations. 
es. 
It is part of her education or training. | 
Not the equal, but her dignity is maintained according to rank or birth. 
No. 


A divorce, as we understand it, is difficult. Desertion is frequent and gives rise 
to litigation. 

The mutual obligations are protective to all parties concerned. | 

Yes. After a final settlement or arrangement, whereby the contracting parties 
were released. 

No. It may be tolerated, where the tribal condition exists. Itis legal where 
a nationality is found. 

In the colony such family arrangements will gradually change form, they do 
not require legal interference. Where native courte are in operation, such cases would 
have to be treated according to their laws or customs. 

It is an innovation, should not be recognised in this colony; the danger is in 
the substitution of money for cattle. 

Guardians are found in every case. If the natives in the colony are instructed 
on the freedom existing in making wills many difficulties to the succession of property 
would disappear. 

They are satisfied therewith, but the liberty of spose by will would grow 
rapidly, especially if such could be registered before the official in charge of the dis- 
trict without other formalities excepting wituesses of their own people. 

Estates become generally matters of family arrangement; only when disputes 
arise appeals are made to the courts of law. 

A native has generally a clear perception how to dispose of his property, if he 
can be educated to register that will, few estates would be intestate ; where an estate 
is intestate natural guardians can be found. 


Native customs weaken in proportion as the people are absorbed in the general 
population. 

Allowing a man to will his property as he pleases and provide for such obliga- 
tions. 

No change where Colonial Law is in force. 

Any modification must pass constitutionally into law, through the tribal or 
national council. 

Inheritance. 
Yes. 
This Act has only been applied to moveable property. There are several cases 


in the District of Queen’s Town where immoveable property was placed in the hands 
of the Master of the Supreme Court, and the legal occupants prevented from possess- 
ing the same. This is a grievance. 

There is generally an understood distribution of property to the several houses. 
; Their own rule of succession would be necessary. 

Yes. An expression of will registered before witnesses. 

Not through the Master of the Supreme Court. 


So PS 


2 
3. 
5 
8 


11. 


12. 
14. 
16. 
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I would not interfere with such private arrangements; they must do the bed 
they can under the cireumstances, so long as existing laws are not broken in the 
country where they live. | 


LAND TENURE. 


— beer pate peace able to hold it eirigrey of idea of ay The 
erents of a chief are in in maintaining such right. Acquisition expaz- 
sion are understood, but no alienation of land. nee 

Vacant territory generally was necessary between them. 

Only se long as friendly relations are maintained. 

‘The individual claims the land he cultivates, the kraal he makes, or the how 
he builds, but the locality is always pointed out or assented to by proper ‘authority. 

Yes; the many tribal wars. 

The value of the system is of slow growth, too much in advance of the masecs of 
the Peal as Some can appreciate it, but the masses would be better with a fixity of 
land tenure. Tenants to the State. 

It would be attended with inconvenience. 

eo encourage men with large property to a formal possession of a farm. 


es. 

No European farmers, but in the township, the erven to be large enough fa 

Euro agriculture and to be encouraged. 
would not ignore fhem, but make them working men in the administration ¢ 
law and justice. 

‘Work them under other titles-or they become obstructionists. 

‘Where title so granted I would make no restrictions. 

From ten to a hundred acres, unless it was a grazing farm, then a thousani 
morgen of land. ES 

All registers should be in the district or division, to facilitate access thereto. 

I am in favour of fixity, allowing liberty to remove if he can transfer to anyou 
paying him for improvements, otherwise to remain the home of his family. Some ca: 
would always be found as tenants of the State. Lands abandoned revert to the State 

Occupation of land should be considered as a claim, and if a man has peid bi 
taxes re ly he should not be disturbed, unless provided for satisfactorily. 


LOCAL SELF-GOVERNMENT. 
Patriarchal, tribal, and national. The system is complete, from the family ani 
kraal as the germ of native society. 
The whole system being connected, reporting from the lesser to the greater, is 
carried out and receives sanction or otherwise. 
The system can be worked to good account. 
‘The popular will emanating from a national assembly is recognized. The wil 


of the chief lf not always the will of the people; herein we have © many mistake 


Local fai Whoo should be in view from the village to the district. Villag: 
management and district councils should be developed. 
their local regulations were subject to approval, this would be sufficient; 1 

voice in framing such is the best beginning in representation. 

It can be made to strengthen the authority of the Government representative. 

1 would make them co-workers in keeping order, &c. 

The sooner they are interested therein the better. — 

The regulations they assent: to are generally carried out. 

The house-tax should be uniform and only one payment. 

Not at present. 

It should be prohibited. 


By Ntabeni Magabela, Headman, Peelton Mission Station, King William's — 


Town District. * 


Peelton Station, 
17th October, 1881. 


Sm,—I will endeavour to explain the laws and customs of the Amaxosa, according 
to your request :— 


1. 
2. 


LAWS. 

The tribe that I am acquainted with is the Gaika. It is there that my knov- 
ledge commenced of the customs and laws of the Amaxosa. 

‘A chief used to summon his tribe, and when the tribe was assembled, the ch 
promulgated the law he wished to put in force. Then the chief councillors cam 
ferent and replied on behalf of the tribe; if the law was good they accepted it, if 3 
was not good they refused it; whereupon a better law was formed in place of the ov 
refused. 


Translated from the original in Kafir, by Rev. J. A. Cuatmuns, Graham's Town. 
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oe was no writing of laws. They were preserved in the heads of the old 
people. 

Concerning crimes among the Amaxosa, there is a difference between those 
which are great and those which are small. A great crime was taken to the great 
place; a small one was decided by the petty chief or councillors. 

Concerning laws among the Amaxosa, in punishing there was a difference 
between those which are great and those which are small. A great crime had a great 
punishment, a small crime had a small punishment. A person for a great offence had 
to pay a fine of cattle, for a small one he had to pay pots, or goats, or assegaia, &. 

Yes. There are many points in whieh they differ from those of the Colony :— 

First. Inthe Colony a person goes with money to the lawyers in order that his case 
may be entered upon. He who has no money is in perplexity about how hia case. will 
be heard. 

Second. Asecond point of difference between our laws and those of the Colony is that 
in the Colony a thief is imprisoned. According to the law of the Amaxosa.a thief paid 
a fine of cattle, and he from whom the article was stolen received back his property. 

Third. The third point of difference isthis: Lf the case of agirl that has heen seduced 
(ruined) is taken to the office (Magistrate), the law of the Colony says the seducer must 
provide for the support of the child, and there is an end of it. From which it appears 
that those who have done this thing are glad, because there is no punishment in this, 
and then they go on ruining the children of other people without any thought at all 
because there is no punishment attachable to such conduct. On every side there 
loud: lamentations. That is an army which ought to be pursued among the Amaxosa. 
It was said the man who did this must have his cattle kraal opened, and his cattle 
driven out. That fact shows the greatness of the crime of ruining a girl. Such a 
person was severely eaten up. 

We never heard a case of drunkenness, because among us there never had teen 
powerful drjnks which intoxicated. | 

Inbeciles there were, but they were not chargeable with crime. They couldn't be 
ill-used; if anyone did so he was punished. 

Trespass did not oxist among us. There was no place which was not walked 
upon. The only spot that was not trodden was a chief’s grave; if anyone was seen 
walking there he was fined. Also if anyone was being put to death he had only to 
run there to be safe. 

Concerning arms, a man could not go anywhere without his armour to protect 
himself from his enemies. Therefore the judgments and the laws on that point were 
such as to permit him to do so. | | 

A punishment which was with power, and which was felt by the Amaxosa, was 
to be fined in cattle; because.there was nothing greater than cattle in the estimation 
of an Amaxosa. ) 

Our office was the open space between the huts and the cattle-fold. That wa 
the placo where all cases were heard at a chief's kraal. When judgment was-given, a 
sheriff’s officer was appointed to go and carry out the sentence of fining. 

Complaints were Nedoed against those who had committed an offence. Those 
who heard these complaints were the councillors; witnesses were summoned, and 
after this the case was taken to the chief with the evidence on both sides, whereupon 
the chief would give judgment along with the councillors. 

Yes, that is a thing which does exist for persons to have hearsay evidence before 
it is decided upon. | 

With reference to punishment upon the body, that was a thing inflicted upon a 

rson who was said to bewitch, and who had been smelt out by the doctor (priest). 
Buch an one was made to fecl great pains on his body. A large fire was kindled, 
stones were made red hot, an‘ these were applied on his naked body, and they glided 
down the body; also bush ants were shaken over hig body and they fed upon it, and 
all the while they were wont to say, “‘ produce your bewitching matter.’’ Such was 
the custom of darkness from which we say we were released by the law of the Colony— 

rejoice. : 

ad There was no punishment for one who had borne false witness; he was just 
looked upon as a liar who could not be trusted by anyone. 

A court messenger named wmsila (a tail) was sent to exact the fine from the per- 
gon against whom judgment was given. This messonger was paid by the person who 
had to pay. cos . 

Yes, there was such a thing as pardon or remission of penalty even after judg- 
ment was given. Such an one would have his offence pointed out to him, and inter- 
cossion made for him by the councillors ; sometimes he was interceded for by the chief. 

Yes, thoro was such a thing as a case being put off, for some time it would be 
looked at by the councillors, and after they had looked into it for some time those 
concerned would be summoned. : 

Yes, we aro willing that petty cases should be decided by the headmen, because 
that is a good thing for us and the magistrates. 

With reference to tracing a spoor: Our custom was not good, because if a spoor 
was traced until it entered into a certain village, that village had to pay a fine, even 
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although the people there had not stolen. The colonial custom is good, because 
nothing can be done unless there is satisfactory evidence. 

ith reference to circumcision: Yes, that existed from of old; it is a national 
custom ; it initiated intomanhood. After circumcision, the person circumcised was 
addressed as follows :—‘‘ To-day you have gone out of childhood, you are a big per- 
son.’’ These words were x sage on the day that the circumcised were brought home, 
after having been kept in the wilds. He who did not conform to this rite was said to 
be unclean, and he was not allowed to eat with the men, but was driven to the women. 
It was said such an one is a boy because he had not circumcised. Conformity to these 
customs opened up the way to participate in all the privileges of the Amaxosa. So 
also with the tntonjane; it was an announcement that a girl had this day reached her 
womanhood. It was said also that unless she conformed to this custom, when she be- 
come marriageable she would be plagued by ailments, and the cause would be said to 
be that the fountain had not been opened. To us who are enlightened by the Word 
of God, we have seen that these things are not good, because they are customs which 


- are mixed up with a great many things which are evil ; because no ill-fortune befalls 


us by our not conforming to them. 


MARRIAGE AND INHERITANCE. 


, Mea reference to the first question in this page the answer is, it (polygamy) has 
ecreased. 

We are able to say that the custom of having a plurality of wives has been de- 
creased by the Gospel. 

I may say that the faith which is by Christ, which has been brought by the Gos- 
pel, has shown, especially in our hearts, the evil of polygamy. ere are many 
reasons which may be pointed-out. The first reason is, a believer who has been en- 
lightened by the Word of God, has seen that it is a heavy thing to him to have many 
wives to whom he will go out and in, and he sees as long as he does this he will not 
be able to serve God as he ought. 

With reference to admission into church membership there is not such a thing as 


- a polygamist being admitted, because no one who is a polygamist ever seeks to be ad- 


mitted with his plurality of wives; because on the day that the Spirit of God enters 
within him, he sees himself that polygamy is a sin. 

Also church members will not admit into their number one who was admitted 
into membership and then lapsed into polygamy. The law of church membership is 
that such an one should be expelled from church privileges. 

Yes, there are many among the Amaxosa who do not desire to be polyganiists. 

We deny the statement of those who affirm that ‘‘ukulobola” isa sale. There is 
no such thing among the Amaxosa. That is a new thing which says “‘ ukulobola” isa 
sale. What we understand ‘“ ukulobola” to be is, that it is a confirmation, a seal of 
marriage among us, because, according to the custom of the Amaxosa, if a wife has 
had no dowry given for her, that house is not established, it may easily separate. 
But if there is ‘“‘ lobola” in addition to the marriage ceremony, such a house will not 
easily separate. Another thing which shows that ‘‘ukulobola”’ is not a sale, is no person 
among the Amaxosa is of a fixed value by which she may be sold, because we have 
never known that a person possessed of a soul could be sold. We have never sold or 
bought anyone; therefore there is no fixed price for purchasing or selling. Also 
another reason which shows that ‘‘ukulobola”’ is not a sale is, after the parties on both 
sides have met at the marriage, those bclonging to the girl commend her in these 
terms: ‘‘ This is our dish which we have come to hang up in the house.” When her 
father-in-law sees that this wife is ill-used by her husband, he goes out with his kerrie, 
with a view of chastising his son, and he says: ‘‘ Do you not kvow that this is a dish 
belonging to other people ?”’ If a wife is ill-used at her own village, she goes home 


to her parents, and remains there, until such time as more cattle are given for her, 


and then she returns. For these reasons we say that ‘“ukulobola” is not a purchase. 
With reference to forcing a, girl to be married: Yes, she can be forced, if the parents 
love the people to whom they wish her to be married, and if the child refuses she is 
beaten and compelled to go, especially if they are satisfied with the young man. Be- 
cause among us a child does not rule while under the control of the parents, whether 
it be a boy or girl. The time when a young man passes out of the control of his 
parents is when he marries, and so also of a girl. 

A marriage is celebrated according to the wish of the parents. 

If the parents are satisfied they will thrash a girl if she refuses, and make her 
go. But there are those who do not do this. 

It is true that a woman must do all the work; but she is not forced. She just 
does what she had already been trained to do in her parents’ home. She cannot be 
forced to work against her will, and if she refuses to work no charge is preferred 
against her, it is only said she is lazy, and she is laughed at. 

A husband and wife are not on an equality. The husband is tho head of the 
wife, but the wife is not a servant of the husband. 
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There is no fixed number of wives which a man may marry. A man just marries 
any number just as he pleases. 

A man can marry from both parties, that is to say, he may marry from among 
the young or from among the old. There is such a thing as an old man marrying 
young wives. 

Divorce (separation) between husband and wife exists; both sides meet, that 
belonging to the husband and that belonging to the wife. After the reasons for 
separation are heard, they are separated. If she has given birth, the cattle are not 
taken back. If she has not given birth, the cattle are picked out. 

Yes, there are causes of estrangement between them which create jealousy. The 
woman who was first married looks upon the rest as children who are under her. 

With reference to the cattle given as thazsi: They go at once to the parent of the 
girl. If she has been brought up by another person, and the father is still living, 
they also go to him, and he gives the person who brought her up what is his due. 
Also the near relatives of the girl receive a portion that is their due, and that is done 
by the parent of the girl. And if the father is dead the heir carries all this out. 

No, there is no such thing. A girl once married cannot be controlled by her 
father. He cannot take her and marry her to another husband without having been 
clearly separated from the one to whom she was married. If a father did such a 
thing he would bring a serious charge against himself. 

With reference to ‘“ukulobola,” we are willing that it should be sanctioned by the 
law of the Colony. But with reference to polygamy: No, we who have been taught 
the Gospel would not like if t:e Governor forced it among his laws. 

With reference ‘o a woman who has been married, and there is proof that a 
dowry has been given, we would not be satisfied if Government forced this point, 
because the reasons for separation are two: One leaves her husband because of the 
hardships of ill-treatment by her husband, and she thus rescues herself from danger 
by running to her parents; another leaves her husband when love ceases, and for no 
other reason. A father would not retain his daughter unless there were valid reasons 
for his so doing. 

There is such a thing as giving a dying charge with reference to the inheritance. 
Among us the inheritance is not divided, it goes to the heir. There are ways by 
which the interests of the younger sons are protected. They remain with the cows 
which were milked for their mother’s calabashes, and with the cattle which the father 
was wont to put into those houses of the younger sons, for when he got a cow he 
would set it apart for those houses belonging to the lesser sons. When the father 
dies then they remained with these cattle. They have nothing to do, however, with 
the marriage cattle belonging to the inheritance. These belong to the great house, that 
is to say, they belong to the great son. 

Yes, it was good at that time, because the heir was now in his father’s place, 
and the heir used to gather together all his father’s family, and bring them up and 
provide for them, because he is now their father, and if he was a good man he would 
get wives for them (by giving the dowry). 

With reference to an unmarried woman, Yes; among us such a one has no in- 
heritance, she is simply supported by her father’s property, and at her marriage she 
goes away with one head of cattle; she has also given to her household utensils, and 
she always comes back to ask a dress at all times that she is in need, and she gets 
cattle very often, if she comes as a married woman who has no inheritance. But if 
she is a woman who has given birth to sons and her husband has died, and she re- 
mained at her late husband’s village with her sons, and did not go away, those cattle 
of her husband remain with her and the milk-sack remains in her hut, and they 
always consult with the chief son in all things that they do. But if she goes away 
from her late husband’s village, she takes nothing with her. 

Yes, they love their customs very much. 

Yes, there is such a thing as disputes about the tkazi. When a wife died with- 
out issue, the husband used to go and pick out his cattle, and this led to lawsuits. 
Our chief, Sandilli, abolished that custom of taking back the cattle when a wife dies. 
He said, both sides are dead. Secondly, a husband turns away his wife without satis- 
factory cause, whereupon the father refuses to give up the cattle, and this also leads 
to lawsuits. 


LAND TENURE. 
Lanp TENCRE (BY THE CHIEF) AnD Ts Laws. 


With reference to distribution of land, there was no division of land. A 
chief used just to go and take up his alsode in a part of the country which he admired, 
along with the petty chiefs who were under him, and then the chief would rule that 
part of the country according to his laws. No ono could go from one part and take 
up his abode in a chief’s territory without obtaining leave. | According to the law of 
the chief, if a person had committed a crime and then fled to another chief, and he 
was caught while still on the way he was fined. If he was found after he had reached 
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the district of that chief he was flying to, he escaped from his pursuers from whom 
he was running away, and then they had to refer the matter to this chief, who now 
alone had the right of exacting a fine. 

According to the law of the chief there was always a part which was not in- 
habited, and which was set apart for pasturage and kraals during drought. 
A chief did not place beacons as boundaries of his territory. 


A person cultivated in the part set apart for that purpose, and on the spot he 
selected. 

There were land disputes, but not so numerous as they are now. They arose in 
this way: those persons who came first and had located themselves greedily appro- 
priated the land, so that fresh comers could not secure any. 

As to whether titles are good or bad? A title would be a good thing if it had turned 
out to be what we were told it should be, because it was said that it was to bea 
security to the land, and a proof that to-day this land has an owner, and that it is the 
inheritance for the children of the owner of it. But where we do not understand it 
is, that we must pay quitrent, and yet at the same time we pay hut-tax. This then 
we cannot understand, and we ask is this one thing, or has it many things included 
in it? Also a person cannot let his land, cannot sell it or dispose of it in any way 
without the consent of Government. These things make us fail to understand this 
66 title.” 

Concerning the quantity of land which ought to be allotted to black people. All 
black people are not alike in working the soil; also they are not alike in the number 
of children, and they are not alike as to indolence and as to industry. These ten 
acres are nothing to a man who hasa family. They are exceeded even by four, or 
six acres which were first spoken of, because each member of his family got an 
allotment, and that brought him in 12, or 20, or 30, or 40, or 50 acres according to the 
number of his household In such a case he is able to cultivate beans in one section, 
Kafir corn in another, mealies in another, forage in another, and so on. In order 
that you may understand that all black people do not resemble each other in strength, 
&c., look at those who are land buyers and who have rented ground from farmers, 
and do you not know that they exhaust the whole in cultivating it? and is it not they 
who have money in the banks? 


LOCAL SELF-GOVERNMENT. 


Concerning the authority of councillors, they rule according to the authority of 
the great place, because these councillors have been appointed by the chiefs. 

They have authority to select those things which are within their power, and 
they on those which are not within their jurisdiction. 

es; there was such a thing as councillors looking into all matters (concerning 
the pecple). Therefore we say this custom should be introduced because it is adapted 
to black people, because they are under Government. 

With reference to that government which is like that of the Town Council, there 
was nothing of that kind. Yes; there are kraals, and pasture ground, and vacant 
land, and garden land. 

With regard to the hut-tax, there was no such thing among the Amaxosa. 
There was no such kind of work, and there was no money. 

We do not vote, according to our custom. We do not vote intelligently because 
we know nothing about those people for whom we vote. 

With reference to what you say is being done at Ceylon, by which certain men 
are chosen and authorized to frame laws for a certain district, that is a thing which 
would suit us black people of this country admirably, because it would help us in 
many ways, such as the following: In these small villages of ours you will find us 
living where there is not even a shrub, because each one according to his inclination 
chops down a tree. Also wagon-drivers outspan where they please, and where they 
have no right to do so, and even outspan sick oxen, and so on. 

With reference to the regulation of villages, it would be a thing to frame 
ity about the making of streets, and the buildicg of suitable houses in a straight 

ine. 

With reference to building cottages, that is what is desired by some. And yet 
although such a law was passed, there are many who could not accomplish this, such 
as those who are without money, and who have neither wagons nor oxen. 

It would indeed be a good thing to give prizes to the owners of better houses 
than others, so that those who have not yet built may be induced to do so, and that 
they may be encouraged to build them. 


NTABENI MAGABELA, 
Headman. 
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Yam familiar with Fingoes, Tembus, Gaikas, &c.,in districts of Queon’s Town, Tembu- 

land, Tsiteikama, East Griqualand, &. 
_ Native and Coloniat Law.—As it will have a demoralising effect upon an army, when the 
spor goes to the officers and soldiers, so the fact of the fines, or part of them, going to the 
: ef and councillors, may have sometimes a demoralising effect. It is not always the 
violated majesty of the law which inflicts fines, but lower interests may take occasionally an 
active part in judging cases. That cases like witchcraft cannot be judged by a heathen 
court is generally acknowledged, but even in other cases men who have no idea that purity, 
chastity, and other virtues are virtues in themselves, will be but poor judges. 

Colonial law, however, has its weakness too. In two cases a thief sent by me to 
Y{fumansdorp and Queen’s Town, many years ago, was found “ not guilty,” merely through a 
formal deficiency in the evidence, the evidence itself being as clear and full as possible. 
pean aie born liar need not be warned in court to be careful what he says, lest it be used 
against ‘ 

Then at least in the state of transition from Kafir law to Colonial, we might study the 
law of Moses, which provides that a stolen sheep be restored fourfold.—Exod. 22.1. Giving 
& man some months’ or years’ hard labour is very good, but this is not always felt to bea 
compensation to the sufferer. 

Upon the whole, however, it is the natural way of history, that as tho laws of barbarians 
in Europe were superseded by Roman law and Christianity, the laws of civilized nations, 
which in many ways are superior, supersede the laws of uncivilized nations in the course of 
time. 

Circumcision and Intonjane.—That circumcision in itself is neither smnful nor immoral, is 
evident from the fact of it having been introduced by commandment among the descendants 
ve acim from whom very likely it came down to the Kafirs through Ishmael and the 

abians. 

The circumcision of the Kafirs at present has, however, as much to do with the circum- 
cision of the Jews as the doings of the rainmakers have to do with the bringing forth rain 
by prayer of Elia, or as certain washings of heathen nations with the Gaptien of the 
Christian Church. sO 


Whatever circumcision may have been in centuries past, at present it is a stronghold of 
heathenism and barbarism. 


Circumcision is either a religious act or one done fer sanitary purposes, say advisable in 
hot climates. 

If with the Kafirs it is areligious act, then it is at prorent as a rule a profession of being 
with soul and body a barbarian, as all the forefathers were, and a heathen too. 

If it is done for sanitary purposes, then circumcision of infants might be advised and 
willingly adopted; but this would not satisfy the Kafir mind. If it were not one of the 
strongholds of barbarism and heathenism, moral teaching would have had more effect, and 
they would easier see that the bravest warriors and strongest nations (among them of their 


own flesh and blood the Zulus and Bacas) have not the rite of circumcision, and that it may 
be safely abandoned. 


Intonjane.—Hardly anything can be said to give a better appearance to one of the 
vilest and debasing customs, connected with festivities and dances, leading to an immense 
amount of immorality. Nothing can show more strongly the sad and disastrous effect these 
two rites or customs, at an important period of human life, have, than when we compare 
how, at that same period, the Christian Church (especially on the Continent) through con- 
firmation receives young souls as members. If it has been said, that man is half angel and 
half animal, and if the Christian doctrine reminds us to let the heavenly nature rule over 
the passions, and to have the animal nature within ourselves killed and kept down, these 
heathen rites, especially where people have already been brought into contact with the pure 
and holy doctrines of Christianity, are simply a going back from light to darkness, and they 
ought to be put down by all available means. 


MARRIAGE AND INHERITANCE. 


Practice of Polygamy lessened, and Causes.—The example of Europeans living in monogamy, 
greater port the Kafirs upon the whole being less rich in cattle than they were before the 
lung-sickness nearly every year decimated their stock, and if a minister of rel'gion may 
say so, last, not least, religious teaching, has had some influence in lessening the practice of 
polygamy to a certain degree. 

Admission of Polygamists as Church Members.—Our rules (founded upon experience of 150 
years’ mission work in various parts of the world) at present are still :— 

“ Synod Results, § 93, Admission to Baptism. 

‘‘¢, Baptism of YPolygamists and Polyandrists. [In Tibet, where the 
people profess to be too poor to support a wife and family, and where. 
therefore, several have one wife together. | ; 
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‘Polygamy and polyandry are opposed to the idea of Christian marriage. It is, there- 
fore, the duty of our missionaries to bear a decided testimony against these heathen 
customs. While it can on no account be permitted that baptised persons form such connec- 
tions, the Synod was conscious that there might be cases in which it would lead to yet 
greater sin, if a heathen before his baptism were obliged to dismiss all his wives but one, 
and therefore resolved that in exceptional cases, and only in such which are to be considered 
and determined upon by the Mission Conference of the district in which such cases may 
occur, polygamists may be admitted to holy baptism, but polyandrists in no case.” 

) I must add, however, that although theoretically this is the rule, the practice is against 
baptising polygamists. 

~ In one way nothing may be said in favour of tolerating polygamy, not even in the 
state of transition from heathenism to Christianity, or on account of the hardness of their 
hearts (Matt. 19, 8), as in the case of divorce. 

Polygamy is not only against the rules of the Christian Church, but against the inten- 
tions of the Creator. 

Even Freethinkers will admit, that upon the whole the statistical returns of the whole 
‘world show that the number of males and females born is nearly equal, showing thus that 
nature did not make polygamy necessary. 

Polygamy is not even expedient, as far as fruitfulness is concerned. Jacob with four 
wives had not more children than many a monogamist; and upon the whole, even among 

‘the Kafirs, the number of children is sometimes small, considering the number of wives. 
On the other side 1t must be acknowledged that during the period of transition of a 
- nation from heathenism and barbarism to Christianity, there are many difficulties which can 
hardly be mentioned fully. One difficulty is the position of a quasi-widow or abandoned 
wife among Kafirs. Such a woman will hardly be remarried, remain in temptation herself 
and be a temptation to others, and to her former husband too. 

Openly acknowledging the difficulty and coming to the result, ‘‘women living in a state 
of compulsory polygamy may be baptized” (see Results of a Synod held at St. Marks, 1878; 
chairman, Bishop Dr. Callaway) need not be judged too severely. 

Upon the whole, polygamy, although tolerated in the Old Testament (a harlot was to be 
. burnt, an adulterer to be stoned, an Elkana was tolerated to visit the temple with Hannah 
and Penina) is universally condemned by all denominations of the Christian Church; but it 
would be desirable that all the denominations should work still more harmoniously. 

Although it might be too early to declare bigamy among Keafirs generally to be 
a criminal case, legislation may do all that is possible to put down a practice which is 
certainly not a blessing to any country in the world, Turkey not excepted. 


Ukulobola.—In our Church as well as in most others, ‘‘ukulobola” was always put into 
one line with circumcision, intonjane, superstition, witchcraft, which must be put away with 
all the other works of heathenism. 

But on a Conference in 1862, we came to the conclusion that receiving or giving a 
present (us a mild form of ‘‘ukulobola” will be called by an cuphonism) is not quite as the sin 
of witchcraft, nor as polluting every girl and annihilating every spark of virtuous feeling by 
intonjane, &e. 

We adopted therefore the following rule:—* Giving a daughter to the highest bidder 
(compelling, for instance, a girl who is under Christian influence to marry a rich heathen) 
is punished by excommunication; but tomake presents under less aggravating circumstances 
-is a matter of Church discipline; it might involve us in serious difficulties, one of these 
diffculties being hypocrisy.” 

Although we can hardly say that slavery exists among the Kafirs in the ordinary sense 
of the word, ukulobola, novertheless, is based un the idea that females are the property of 
the father, the elder brother, or the husband, and not equal to them in any way. The 
whole social state of Kafir society is therefore built on a wrong foundation. 

Daughters an Article of Sale, §c.—Comparatively harmless is what may be seen 
- occasionally in various modifications, according to the advancement of civilization. Other 
members of the family may be neglected, and the decoy bird allowed to buy any amount of 
_ heads, sunshades, gloves, as the case may be, until the male bird, or his cattle, is caught, 
when the tine feathers disappear, like the wings of a moth coming near a burning candle, 
showing the unpleasant metamorphose of a sceming butterfly to the common caterpillar, 
called Mafir woman. 

Zéleness,—Cortamly a Kafir, who can manage to “sell” a female, will never think of the 
word, **in the sweat of thy face shalt thou eat bread,” (Genes. 3. 19) being spoken not to 
Luropeans alone. 

the whole system of living, from the chief downwards, as far as possible, eating and 
drinking, without deing any earnest work, sometimes eating the cattle paid as fines, or 
pitting as guests at the always open table provided through never-ending festivities of 
_ intunjane, marriages, circumcision, &c., will surely ruin the Kafir nation. They will lose 
their independence and part of their country, not through the sword alone, but by being 
brought into contact with nations who do not spend their whole time in idleness. 

Asad illustvntion cf the wife being property came to my notice many years ago. A 
Kafr complained that another man had comiitted adultery with his wife. The sinner 
rephed thet he did not undorstaud whut he meant. In fact the husband had formerly told 
the other one to take care of his wife in his absence, seeing only that nobody else should 
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have to do with her, but now he had not consented. The wife had no voice at all. The 


husband consenting or not consenting was the only question to be considered, the wife being 
his bought property. 


LAND TENURE. 


Reluctance to accept Individual Titles—At the meeting held in November, 1881, at the 
Umtata, by the Secretary for Native Affairs, with Gangelizwe, this chief expressed a strong 
desire not to have his land cut up by surveyors, but to leave the whole intact in the hands of 
the chief of the tribe. 

This may be dictated by the natural instinct and fear, that when titles are given out by 
Government, the chieftainship and independence are gone, possibly also a considerable 
portion of the land. | 

Title Deeds to Individual Natives.—As far as our mission stations are concerned, we think 
that legislation need not be as it were aggressive, without any strong reasons. 

Most of our stations are erected on a piece of land granted to the Society, and I do not 
see how the system of giving individual titles could be introduced without the consent of the 
holders of the title. 7" 

The reasons of our not being in favour of having individual titles issued are the follow- 
ing :—On a limited piece of land, surrounded as it is in many cases by farms, elements (say 
a canteen keeper, &c.) might buy an erf, which could doa good deal of harm, without 
bringing a blessing to anybody, not even to themselves. 

The system of compulsory education, &c., would also suffer; and cutting up a piece of 
land into many parcels may leave at last not enough to live upon, but still too much to die, 
as the proverb says, and instead of being an improvement, promote poverty and misery. 

Regulation for Native Villages, and Building of Houses.---On all our Moravian stations regula -* 
tions acknowledged by Government are in force. 
These regulations embrace rules about building their houses with order and regularity. 
In some cases, however, a good round hut may be better for the health than a miserable 
drafty so-called square house. me 


Townships.---Townships will be very beneficial, if only the curse of these towns, the sale 
of intoxicating drinks to natives, could be prohibited, or at least kept under very strict 
regulations. 


LOCAL SELF-GOVERNMENT. 


We have on our Moravian stations a kind of municipal regulations revised by Govern- 
mont, adapted to the requirements of a native settlement. The popular will is recognized by 
the overseers being chosen by the male adults of the station; the missionary, however, 
having a vote too, in case of the people being evidently misled. 

Sale of Intoxicating Drinks.---All those who have observed what a fearful curse the sale 
of intoxicating drinks is and was, especially in the border districts, will be unanimous that 
whatever can be done to prevent a few people interested in that branch from making money 
through killing both soul and body of the Kafir tribes, chiefs included, will be welcomed with 
joy by all those who are convinced that even revenues to the public treasury through such a 
trade are not a blessing, but a curse. 

THEODOR WEIZ, 
Superintendent of the Moravian Mission 
in the Eastern Province. 
Baziya, 5th February, 1882. 


By Colonel J. H. Bowker, late Commandant, F.A.M. Police. 


Durban, Natal. 
Repwire To LAWS. . 
QuEsTioxs. 
l. The Gealekas, Fingoes, and Basutos. 
2. As occasions offer, the decisions in an important case by the chief 1s taken as a 
precedent for others by the subordinate chiefs. 
3. The chicf and his councillor, chief and headmen of the tribe and kraals. Whenever 


an important case is tried, representatives from different portions of the tribe attend. 
Councillors are also employed according to their qualification or aptitude for different 
departments. _ In 1860 a message was sent to me by the Tembu chief Joey relative 
toa boundary, and when I visited the country again in 1876, the same messenger 
was sent and reminded me that he was the man sent to me on the Bashee. He then 
at my request repeated almost word for word what he had answered to Joey six- 
teen years before. 


Pits) 


vt. 


5. 


27. 


30. 


34, 


40. 


NATIVE LAWS AND CUSTOMS COMMISSION. 


ORIMINAL. 


Much depends upon the property in possession, and the fine is made in accordance 
with the means of defraying costs and fines. If the criminal possesses no property, 
he is treated as a vagabond, and gets a thrashing. 

During my stay in Basutoland, I took every opportunity of making myself 
acquainted with the laws of the country. They were, I think, quite equal to and in 
many instances better than what we introduced. A very intelligent Basuto told me 
that their own laws were much better adapted to the country and people, but there 
was one thing—the chiefs held themselves as being above the law and consequently 
when one was concerned it became a deal better. The same applied to favouritism. 

Cases arising out of beer drinking are mostly treated with leniency. 

Security given by responsible men | always found to be the best. Without prisons 
or the means of securing a prisoner, the punishments amongst the natives are confined 
ta three modes—death, summary punishment by beating, and fines, the latter most in 
use, as the chief receives his share. 

Hard swearing is as prevalent in a native tribunal as in our own. 

I never met with areal case of torture. I believe it is mostly used in cases of 
witchcraft. 

The chiefs who act as magistrates, and his advisers as the lawyers, get the 
greatest share. 

I am inclined to take a favourable view of the employment of councillors or head- 
men, not only as advisers in cases, but also in other departments. It would rest always 
with the magistrates to summon men, and it could be carried out alphabetically, as 
with our jury list. I think it acted well in Fingoland. 

I think it unfair, as it breeds suspicion and a disinclination to mix with other 
kraals, and prevents hospitality totravellers. It may also lead to great injustice, as cattle 
or stock driven in the night through a kraal by thieves would lead to the punishment 
of an innocent community. However, there was great importance attached to this in 
the old times, and was looked upon with great favour by the border farmers. 

I have always found that the best mode of undermining the power of the chief 
wasto. make use of himin every way, and consult him on important points of native law. 
Unless this is done, he has a grievance, and will invariably take the side of the 
losing party, and, like Absalom, say, ‘‘ Oh, that I were a judge in the land !”” 

one. Moral teaching and examples only to be depended upon. 

Kuropeans taking up their abode within the limits of a native location should be 
considered in the same light as camp-followers in an army ; they should submit to 
the rules and laws in force. 

Until a boy is circumcised, his parents or guardians are answerable for his good 
behaviour. 

Codes of laws, as well as important cases decided by magistrates, should be printed 
and published in the language of the country. I am not in favour of teaching in any- 
thing but English, but while native languages are taught in the schools, the above 
should be carried out. The paper published at Tavedals and the ‘ Little Light” of 
adr ear should be made use of as the Government organ for promulgating laws. 

ee 30. 


MARRIAGE AND INHERITANCE. 


1&2. Not so much from any improvement amongst the tribes, but the high price 


i 
10. 


14. 
19. 


20. 


21. 


now paid for cattle places it beyond the reach of many men to make a purchase. 
n most cases, the wife is not only willing, but, provided the first is a friend, or 
one of her own selection, she will negotiate the purchase. 

Like our own they have it pretty well their own way in most affairs. I think the 
ill-treatment of wives has been very much over-rated. They get an occasional thrash- 
ing, but not more than they deserve. 

The old wife is in most cases respected by the junior. (See 7 and 10.) 

We are not in a position as matters now stand in our relation with the native 
tribes to force on laws which are objectionable and contrary to the customs of the 
tribes. Splendid opportunities were lost on the frontier when the whole of the Kafir 
tribes had prostrated their power and strength by the destruction of their cattle and 
corn, and again at the annexation of Basutoland in 1868. Sir George Grey’s retire- 
ment prevented the first from being turned to account, and Sir Philip Wodehouse’s 
departure the second chance. An attempt to carry out the Marriage Law now in 
force in Basutoland would lead to the expulsion of all our authority over the tribe 
in a few weeks. . 

The native tribesareno exception. Their daughters, as well as ours, are trained or 
educated to suit the market. I don’t think we need go beyond our own customs 
in the selling or training of daughters for the market. 

If missionary stations were made use of as training schools for labourers of both 
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ete 
sexes and supplied to respectable farmers or Europeans, a great benefit to both would 
be the result. The missionaries do not encourage their people to take service as 
much as they might do. 
81, She is under the protection of the family, and until some better law is found I 
should suggest its being left alone. 
32. Yes. 

33. The cattle killing mania of 1865 has done much to alter customs, also the settle- 
ment of natives amongst the farmers and colonists. It isan exception where the native 
customs are strictly carried out for a woman to have a large family. It is different 
when they are in the Colony and when they break through the customs of their own 
country. The old idea that the blackman goes to the bad when brought in contact with 
the white does not apply tothe Kafirs and Basutos. The Fingoes, a broken tribe, 
were brought into the Colony in 1837, and turned loose upon the frontier towns 
without any protecting laws, and in 1866 it was found necessary to grant them the 
country now known as Fingoland. In that short space they had more than trebled in 
number. 

This does not apply to the Bushmen and Hottentots. The Bushman went out 
with the game ; the Hottentot succumbed to drink. 


By Sir Henry Connor, Chief Justice, Natal. 


Pietermaritzburg, Natal, 
3rd October, 1881. 


To the Secretary of the Native Laws and Customs Commission, Graham’s Town. 


Sir,—I have to acknowledge the receipt of a circular letter of questions issued by the 
Native Laws and Customs Commission sitting at Graham’s Town, but as I have not been in 
almost any degree in connection with the Natal or other South African natives in their 
aggregate or tribal capacity, I can give little information of use to the Commission. 

I was, no doubt, a party to the framing of the Natal Native Law Code, but I had to 
obtain my information from others, and I did little more than arrange in articles the sub- 
stance of the information thus derived. 

The trial for such crimes charged against Natal natives as are crimes under the 
ordinary Colonial law, are as a rule tried under that law before the ordinary courts; but 
some other offences, such as adultery and witchcraft, are, I believe, tried in the Magistrates’ 
Native Law Courts, and political offences can, under the Native Administration Law (No. 26, 
1875), be tried before the Native High Court. The native chiefs had before that law a 
certain authority for the purpose of maintaining order in their tribes, and by the law in 
question natives may be appointed to quast magisterial duties in native matters, but no rules 
have been issued to regulate procedure in such cases. 

Articles 56-65 of the Natal Native Law Code deal with some of the Commissions’ 
questions as to evidence and as to civil liability for crimes. As to courts presided over by 
white men for administering law among natives according to native law or custom, it is, I 
need hardly say, desirable that the officials connected with the courts should be sufficiently 
acquainted with the natives’ language so that the suitors or their friends can conduct their 
cases without the intervention of interpretation or of legal practitioners. In other respects 
I should say that the Natal Native High Court, proceeding as it does through the Colony 
on frequent circuits and hearing appeals from inferior courts, is a useful addition to native 
law administration. ‘Whether the appeal given from the Native High Court is as desirable 
may, perhaps, be questioned, but the number of appeals from it has been small. 

The preface to the Natal Native Law Code expresses an opinion on the principle of 
tribal responsibility, to which I need not add except as to the question of responsibility being 
thrown on a kraal by the spoor of an offender being traced to it. If the kraal formed part 
of a tribe, there would I presume be tribal responsibility, and the question would be, could 
the rest of the tribe throw their responsibility on that kraal. This would not, I think, be 
desirable unless participation, directly or indirectly, in the offence could be charged against 
the owners of the kraal. If the kraal did not form part of a tribe, the spoor being traced to 
the kraal might afford sufficient prima facie evidence for civil liability as to throw the onus of 
defence on the kraal. 

One of the principal objects for a code of native law seems to be for the information of 
white men; but it cannot, I think, be questioned that if correctly framed and made easy of 
reference, and then intelligibly translated into the natives’ language, its beneficial effects for 
and among the natives might be considerable. 
and among the natives might be considerable. 

As far as giving up of polygamy on principle is concerned, there has, I presume, been 
none except as the result of the spread of Christianity among the natives. There is, more- 
over, @ compulsory (more or less) diminution, by the number of women not being increased 
by wars and rapine in proportion to the number of men; and this natural process may, I 
apprehend, be wisely aided by law, as is done in Natal, by limiting the number of cattle 
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permissible as “ ukulobola,” and taking precautions that the girl’s consent is given to her 
marriage. ‘“‘ Ukulobola,”’ or something like it, was a patriarchal custom (Genesis 34, 12), and 
is in itself, I should say, not at all immoral; and all the law should do in the matter of 
putting it down is by providing, as I have above stated is done in Natal in principle, though, 
perhaps, not sufficiently in degree (Native Law Code, Arts. 2-10). 

As to legal recognition, the least objectionable mode is, I should say, of the kind 
adopted in 1849 in Natal, providing that in transactions among natives, except in certain 
specified cases, native laws and customs should prevail. So far, then, as any native 
practices are not thus excepted, they could be legalised, though not named, and transactions 
connected with them could be dealt with in courts proceeding according to native law. It is 
proposed in Natal to subject natives married otherwise than according to native rites, liable 
to prosecution for bigamy under the ordinary Colonial law. 

The Natal native law as to succession or devising is referred to in the Code (Arts. 30-45). 
It is, I think, said by those acquainted with native customs that these do not recognise 
individual property in land. So that where individual property in land is acquired by a 
native there seems little objection to his holding it under ordinary Colonial law, except, per- 
haps, as to daughters inheriting with sons in an intestacy. In Natal, no land situated in 
native locations can be diverted from that object. It is, I think, generally felt to be desir- 
able in Natal that natives, either separately or in parties, should buy land either from the 
Government or from private owners. This has been done, I believe, in a goud many 
instances, and in a reported case (Kumalo rs. Moodie, Natal Law Report, 1879, p. 17) the 
plaintiff was, with others, owner of several hundreds of acres. Under the Natal Native 
Administrative Law, matters connected with Native ownership and succession in land are to 
be governed by ordinary Colonial law (Code, Art. 46). In Kumalo’s case, mentioned above, 
the plaintiff, though with others an individual proprietor, was placed by the Government in 
the position of a native chief, which I cannot but think was a mistaken and retrograde 
measure. I should say that in a country where there are native locations, land ought not to 
be given outside the locations to individual proprietors—the land should be purchased by 
such proprietors, and, probably, in the open market, though it might be but wise of the 
Government to have a special officer to help natives by advice and notification in such their 
purchases. When these natives thus purchase land, it would seem difficult to justify the im- 
position of any restrictions on them which would not be imposed on a white purchaser. As 
such native purchasers buy their land among lands owned by white men, there is no more 
occasion for the creation of artificial townships for native than for white owners. What I 
have said as to purchases applies also to leases. 

I do not know that there is anything more that I can well add. I should have replied 
sooner, but for being kept busy during the September torm of our Supreme Court. 


I have, &c., 
H. CONNOR. 


By A. T. Windham, Esq., Acting Judge of Native High Court, Natal. 


Repvies TO 
Quesrions, 


1. In answering these questions, I take the present position of the tribes resident in 
Natal, with whom I have been acquainted in various ways for a number of years, 
first as magistrate and administrator of native law, now as acting judge of the Native 
High Court. 

2. Laws were mado among the natives themselves by theauthority and direction of 

their chief advised by his councillors. In Natal the Queen is the supreme chief now. 

A native board has the recommendation of any alteration in the laws, which have to 

be sanctioned by the legislature. 

These laws were codified in 1876-8 (Tide code of native law). 
Vide Natal code. 
All crimes and offences with certain exceptions are tried in the ordinary courts 

(Fide law 26, 1875, Section 6.) 

6. Among themselves the proof of innocence rests in a much greater degree with the 
accused than is the case with us, and it is undesirable to woaken the administration of 
justice by a too blind adherence to our rules of evidence. In some kinds of crime it is 
certainly advisable to retain their principle. 

ie There are penalties under the ordinary Colonial law, as well as special regulations, 
as to intoxicating drinks. Carrying assegais and guns were prohibited by Special 
Law, No. 5, 1859. 


on se 9 


8. Fine and imprisonment are the best punishments, flogging only in special cases 
and classes of crime. 
9. Set forth in rules of courts created by Native Administration Law 26, 1875. 
10. Vide rules of court and special Cattle Stealing Court under Law 10, 1876. 
11. Vide Code. 
12. None. 


13. Is usually punished by fine as contempt. 
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REPLIES TO 
QvuesTIoxs. q 
14. These go to the supreme chief, and in some few cases the informer is remunerated. 
165. Can be pardoned hy supreme chief. _ 
‘t6!"' | Not by tho native code. gett eS Tbe 


jot, 


17. Some amendment might be made in thie law prohibiting the sake df Heaton, ‘No. 
18; 1863, _ Perhaps; a certain class of liquor, such as beer, might be sold by special 
licenses under Government supervision. 


18. Within certain boroughs, yes. | Ee SEE wera 

19. I think the Native Administration ie 26, 1875, sesuiliee sufficiently. Native 
assessors can sit with the judge in the Native High Court. 

20. They should I think only advise. 


21. It has been thought desirable to have such a court here within the Colony. 
22. Vide rules of courts. 


23. Vide Law 26, 1875. 

24. Fide Law 10, 1876. 

25. It is seldom enforced, excepting as te the responsibility of heads of kraala. 

26. From the headman by execution after non-payment. . 

27. Vide Code. _ 

28: - Ditto. Circumcision is not practised by the natives here. , : 

29. Fide Law 26, 1875. ee 
"30. °° Vide Tiaws 26, 1875, and 10, 1876. i 

31. They have now been written and codified here. | a 

32-36. Native Code. ae 

37. No Special Law. be 7. 

38-39. Consult Law 26, 1875. a 

40. I am not acquainted with it. | if 

41..- Vide Native Code. ae a 


MARRIAGE AND INHERITANCE. ‘i 
1-2. Not appreciably. | et 
3-4 Doctrines differ. - ai 
5. I do not think so. 
6. I look upon it as a marriage settlement between the parties. ini 18 often a 
dower goes with the bride. 7 
7 Vide yegulations under Law 1, 1869, Native Marriage Law... _ 
8 They used violence at one time, but cannot well do'so now. | 
9 There is a great deal done in agricultural now with the plough, which relieves 


wan | 


ad 


the woman. 
10. She has her position clearly and well defined, and is not, I consider, much inferior 
in position. a x! 4 Rae At 
Ah -12. , Not that I am aware of. | ai ah — dey a hi 
Vide Code. | . 
a I have never observed that there is any indication of ill- -feeling. ; oe 
15-16. Vide Code. cy ae 
17. It is thought advisable here. - ~ = teak dca fs : ae 
18. Vide Code. | | 
19. It might be advisable to.consider it so when the parties were ‘masried according 
oily “al istian rites, but this is a, difficult point. | ge chee 
; 20- 91! he wording of the report is incorrect 1 think, | 2 es 
| Vide Code. | i ee 
af oer Only Cote regulations under the Marriage Law, 1,1869. |, os 
4-26. | | ie 
27-80, | . fAo 0 0. of Imnow the act or its working, : | “4 ~~ rf 
31. t pane een thought sO here, eg eR ee tae se 
32. Yes. era " 
33. In some not very important. respects, aie as on the marriage at a widow, the 


42, , Scarcely percoptible. 


“ukulobola ” goes to the husband’s heirs now. sie fades 
34-38. Vide Marriage Law. a ee 2 


39. Native Code. 

40. A great many difficult questions arise from their Laws of ahr sy are 
settled by the Native Administration Courts, subject to appeal. - 

41. I think it is an obstacle to their being Gyiised according t to. our mode... . It is 


"no obstacle to morality as distinct from Christian morality., 


ce e: hay rh 
é 


3. So few romain unmarried, that the status is hardly consi day é rt ie a 
FAAS. ‘Vide Code. wee, Aceh - | . : i ne DOE 
46. Not acquainted. with the Act... | Se 
47. Native Code. a by oo ath 
48, Vide Answer No. 19. an Tae oe Pere Wd: 
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Reewiza to 
QvuEsTiIoNa, 


49-52. Vide Code. 


Land Tenure and Local Self-Government are more political questions than I can well 
undertake to furnish any opinion upon. 


A. T. WINDHAM. 
Pietermaritzburg, September 27th, 1881. 


By W. Macfarlane, Esq., Natal. 


LAWS. 
Rapuizs To 
Questiona. 

1. Zulus. 

2. By the chiefs and headmen. In Natal by order of the Lieutenant-Governor as 
Supreme Chief and by ordinary Statute Laws. 

3. Native Law in Natal (vide Davis’s Almanac, 1879, p. 141) so far as yet com- 
mitted to writing by the Government, circulars to magistrates in Government G axette 
and report of Kafir Commission to Government of date 1852-3. 

4. Yes. Civil remedy in addition to criminal punishment. 

5. Crimes and offences. Some punishable by chief, with right of appeal to 
resident magistrate. 

6. I would retain native law, and modify same from time to time by legislative 
enactment. 

7. Yes. 

8. Fine or flogging, according to circumstances. Imprisonment not of much effect in 

this country. 

9. Petty cases, chiefs or resident magistrates; more important cases, resident 
magistrates ; capital crimes, judges of supreme court. 

10. Same as in the case of white men. 

11. Yes. 

12. Torture is prohibited in Natal. 

13. es. 

14. Paid into the Public Treasury by resident magistrates. In a few cases in- 
formers are remunerated. 

15. By native law, the will of the chief, and use and wont. 

16. No. 

17. 

18. No; except in towns. 

19. The ordinary tribunals of the country, having jurisdiction over both white and 
coloured population. 

20. I doubt it. 

21. No. 

22. This is the present practice in Natal. 

23. Yes; advantageous in the punishment and checking of crime. 

24. 7 the practice is understood by the natives. 

25. o not know. Iam not aware of any law abolishing collecti ibili 

26. On the headman. By seizure of aileor other peanerts: ti aa 

27. No. 

28. Moral suasion. When force or compulsion is used, try for offence of criminal 
assault, and ee siya 

29. Prompt administration the civilised authorities. Rem i 
from nave adjudication. Criminal code desirable. Yo ir reroMs, eee 

30. Code should include Europeans. 

31. Vide authorities in answers above (Nos. 2 and 3). 

32. Vide answers Nos. 2 and 3. 

33. No. 

34. Yes. 

35. Vide above. 

36. Vide above. ‘ 

37. Not among themselves, where independent. In Nata 
age ey the ordinary insolvent law ye the Colony. pnoins stages: ciao Deen 

38. o. Native customs are already recognised by the tribunals in Natal. ; 
magistrates in Natal are also appointed aduiiiistratone of native ae, eg sar 
magistrate has a sworn interpreter. 

39. ata further than to legislate as the necessity arises. 

40. @B. 

41. Puberty is the age of majority. 


APPENDIX C.- -REPLIES BY W. MACFARLANE, ESQ. 228 


Repruias to 
QUESTIONS. 


pom 
e 


29. 


Dor sh oo bo 


MARRIAGE AND INHERITANCE. 


In Natal, polygamy has increased, owing to the increasing wealth of the natives 
and the absence of despotic power among chiefs. 
Vide answer 1. 
No. 
Polygamists must select one wife, and adhere to her alone. The others return 
to mele friends. 
es. 


‘& 7. “ Ukulobola” means, in reality, sale and purchase. The highest bidder secures 


the woman, without regard to her feelings; but in Natal, since the passing of 
Rules under Law No. 1, 1869, the woman’s consent .must be given, and, except in the 
cass of chiefs, the numbor of cattle to be paid for her must not exceed ten head 
(vide Davis’ Almanac, 1879, p. 141-151, on marriage regulations). 

Yos. Formerly, where torture was employed to force the woman to marry a man 
she disliked, the parties engaged were punished for assault, and the marriages 
annulled. 

Yes. She is forced td work. 

The condition of the wife is, to a considerable extent, servile. 

No. 

No. Aged men often marry young women. 

Yes. ach case is settled by the resident magistrate, on its merits, as adminis- 
trator of native law. 

Somewhat mixed, as the Yankoes would phrase it. The first married wife has 
certain recognised rights of priority. Jealousy often prevails—the older wives are 
dissatisfied by seeing the younger preferred. 

The cattle go to the father or guardian, and are placed at the house of the girl’s 
mother. The girl’s brother is her heir, and the cattle for which she was sold are 
used to buy a wife for him. 

N 


O. 

It should be discouraged. 

Yes, until polygamy among natives is made a crime by law; but I do not well 
see how such a law could be enforced. 

No. First alter the law, and thus prevent the difficulty referred to. 

True, as regards Natal, and, I suppose, among all natives in South Africa. 

True, as regards Natal. 

Exchange of the cattle, or part of them, certain dances, feastings, &c. 

Yes, in Natal. Native law, as between themselves, was proclaimed by the 
Crown when Natal was declared a Colony. 

I would allow no Court to establish a rule which would alter law. If polygamy 
is to be abated or removed, let this be done by legislation alone, after due inquiry as 
to whether the law could be enforced. 

The law of native inhoritance is known in Natal, and acted on. Constantly, 
cases are tried before the Courts of the resident magistrates, as administrators of 
native law. 

Generally. 

Act 18, 1864, does not run in Natal. 

I cannot answer this question. 

No. 

I do not know. 

True, except that now, in Natal, widows can marry who they please. 

Yos. 

Gradually, variations increase, chiefly from copying the usages of the white man, 
and from the fact that tho powers of the chiefs, headmen, and parents are lessened 
by the presence and jurisdiction of resident magistrates. 

Yew before magistrates. 

No effect. 

Claims of woman’s owners for cattle. 

Samo legislation required. 

None. 

Wait. 

Litigation. 

Yes. 

Lessens polygamy. 

All native women in Natal marry. 

None in their present condition, could not be enforced. 

No. Rules of inheritance are fixed. 

Do not know. 

This might, perhaps, be done on all marriages contracted subsequent to a fixed 
period, of which due notice was publicly given and fully explained. 


aa 2 
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REPiizs TO 
Quzstions, 
48. It might be made a misdemeanour. 
49, ‘Testamentary dispositions do not exist ; custom and usage rule. 
“50-52, No. ar 
LAND TENURE. | a ’ 
“"'V."' "Natives squat on the lands belonging to or set apart for a tiibe. | 
2. Boundaries, when disputed, settled by resident magistrate. bare 
3. Ais 
" 40 “ Vide | answers above, Nos. 1 and 2. — | 
ape ‘T am not aware. = 
G, ah Individual titles to natives work well. 
7) Ty Natal, Europeans can purchase, so far as I know. 
4, 8. Do not ae 
Oe "Yes. It would reduce the powers of chiefs, and tend to improved | cultivation. 
~ 10. Yes. 
11. By permission ouly of Government. 
12. I would lessen, instead of increasing or fixing powers of chiefs. | 
13. I would not abolish chieftainships. T would let their powers die out. Mavgis- 


trates should exercise the powers of the chiefs. This gradually takes place where 
“\au,,j2ble Magistrates are appointed. 7 , 
‘T4.°" For a term of years. 


_ 45. , Let him sell to. whom he pleases. 
16."  . would not allow mortgages at present. | ee 
"17." ‘None. 
| Tan ore No less than twenty acres of arable land—grazing lands m common. 
vo 
“ag Restrictions to ‘be abolished slowly and by degrecs, 
21. ae titles as white men. 
at 
28h, a ae not observed this. 
i Tde answer above. |” 
None. 
- _,,,1 see no objections to long leases. 
27. This might be done in the courts of the resident magistrates. 
28. No. Ido not approve of any court coming between natives and magistrates 
ty, BAe only the right of appeal, as at present. 
eae | LOCAL SELF- GOVERNMENT. 
1. Patrias chal, under chief and his councillors. 
vara) Agoording tu Zuludaw, chicf councillors, headmen of several kraals, headman 
! 1 iof-each ‘kraal, cach responsible tu man, above him... No villages. | 
3. No such government oxists. 
4, Among the tribes tu the north of the Transvaal, natives live in villages. Chief 
and his councillors make regulations. . 
5. Not direct. | | | 
6. Not that I know of. The chief orders what he wants done. 
7. I do not know. 
8. The chiefs have this desire, I think. 
9. Not among the natives in Natal, gencrally. 
20. + Exéopt-at missionary stations, J have known of no such cases. 
hsdi.' «1 Ido not know. . In Natal, natives who conform to the law are entitled to vote. 
12. I do not think it would. . , 
13. I am not aware. 
14. In Natal, where the chief sits as Judge in petty cases, his councillors sit with him, 
and express their opinions. 
15. No. 
16. Government schools should be asiablichea: and the attendanco of boys and girls 
made compulsory. 
17. The order of the Lieutenant-Governor, as supreme chief, would bring education 
under Native Law. Natives recognise his right to order. 
18. Not as yet in Natal, their custom is not to live in villages. | 
19. Yes. | 
20. I doubt the propriety of lending on mortgage. | 
21. Yes. 
22; Not here. 
Loy 28.et tc Nes, if it can. be enforced. 


WALTER MACFARLANE. 
_ Pietermaritzburg, 29th September, 1881. E 
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By the Hon. J. W. Akerman, Speaker of the Legislative Council, Natal. 


To John Noble, Esq., Secretary to the Commission on Native Laws, &c., 
| Graham’s Town. 


' 8m,—I have been honoured by the receipt from you, on behalf of the Government 
Commission sitting at Graham’s Town, of your folios containing questions relating to 
Native Laws and Customs, and to which replies are solicited. 

It would afford me much pleasure to be able to assist your Commission when dealing 
with questions of such importance to South Africa; but ona perusal of the questions 
themselves—on recollecting that, as it appears to me, they are specially framed with particular 
reference to the Native tribes either resident within or contiguous to the Colony of the Cape of 
Good Hope, and that such tribes differ so widely in many respects from those in Natal 
With which I am chiefly acquainted—lI feel that were the attempt made to answer your 
questions categorially I should probably fail in supplying substantial aid to your delibera- 
tions. 

Nevertheless, with your kind permission I will venture to offer a few cursory observa- 
tions on the broad subject of Native laws, customs, and usages. In doing so my remarks 
will refer primarily to Natal, where we had about 350,000 to 400,000 Natives, consisting 
of various tribes, having usages not always uniform, and being of mixed origin, but in 
which that compound Native, the Zulu, largely figures. The jurisprudence exercised 
amongst those tribes to-day—whether through tho agency of magistrate or chieftain—is 
not:the same as would rule if in their original condition as native tribes, unvisited or unin- 
flnéneed by the presence or authority of the whites. For this reason, as well as others, 
strict inquiry into native customs and laws, as such, becomes invested with not a little diffi- 
culty. ‘lo make this point plain, let me allude to the Queen’s Proclamation of 1849 in 
Natal; in which it is set forth that the ‘‘ customs and usages of the natives are not interfered 
with “except when repugnant to humanity as acknowledged by the civilised world.” The 
effect of this ordnance and proclamation has, in my opinion, been as follows :—It suppressed, 
for example, putting to death for witchcraft, which we regard as murder, but natives 
do not; and it in many ways released the common people from customary submission to 
their natural chiefs; in other words, it promoted and promulgated a relief and release of 
the native from those checks to his customs and usages necessary to be maintained under 
that system known as native law, and by so doing has very much indeed changed the 
wholeaspect of thesubject. Look, for instance in this light on polygamy and ‘‘ukulobola,” which 
together form so great an obstacle to the assimilation of the native to the status of the 
white. The Rev. J. L. Dohne states that in Zululand the common people were seldom or 
never polygamists, being too poor to obtain more than one wife; yet the same Zulus, after 
migrating into Natal under British rule, multiply their wives to the full extent of their 
purchasing power, and even beyondit. Again, ‘‘ukulobola’’ may have been originally amere 
marriage present or pledge passing between families in token of relationship or amity. 
But.I cannot conceive of anyone limiting it to such a definition in the Natal of 1881. 
Indeed from one of the oldest Mission Stations in Natal (Rev. J. Posselt’s) has emanated 

‘and been published theassertionthat, ‘ukulobola” isthe preservative of female virtue amongst 
the natives, because a native girl values her importance in proportion tothe amount of ‘“ ukulo- 
bola ” paid for her ; a victim of seduction ha ving to be disposed of for aless ‘‘ukulobola.’’ Nocom- 
ment of mine ig necessary on such remarkable discrepancies, resulting, from my point of 
view, from the causes suggested, or on tho aberration of that depraved female mind which 
would rather accept marital alliance with a sexagenarian giving forty head of cattle as 
‘“‘ukulobola,” in preference to one with a youth because unable to procure more than ten head. 
Seeing the evils of the Ordnance of 1849 in this respect, the Government of Natal retraced 
its step in 1869, and by Law No. 1 of that year reduced ‘‘ ukulobola” to ten head for common 
people and twenty-five head for chiefs. How this tallies with Mr. Posselt’s theory, or 

“with the last one said to have been presented from Natal to the English Parliament, to the 
effect that ‘‘ukulobola”’ is adowry paid to the father of the native girl in trust for her mainten- 
ance should she be driven back to the parental domicile by the cruelty of her husband, I 
amatalossto discover. For ifalarge ‘ukulobola”’ is either a perservation of virtueora reserve 

for parental maintenance, its reduction 18 manifestly unjust both to society and to the wife. 

I have thus alluded to one or two topics on the threshold, as it were, of the subject, to 
show how intricate it has become from the fact that native law, pure and simple, is now 
seen so interlaced with a novelty of circumstance, innovation and contact with commercial 
life in various forms, as to be difficult to eliminate it es nomime from the conglomerate for 
purposes of review and reform. Of course I speak of Natal. 

As bearing on polygamy, I will revert to one check on native customs abolished in 
1849, viz., death for witchcraft, or sometimes called ‘‘ eating up.” Under native indepen- 
dent government a man rich in wives and cattle becomes a prey to charges of witchcraft, 
in order to possess and divide his property, he being killed. The British stepped in to his 
rescue. The natural result followed—polygamy increased. I am informed that many 
native families now in Natal fled hither to escape from the check on polygamy prevailin 
in their own country, but which here they could practice with perfect safety to life an 
property, including wives, which they regard as property. De firmly but considerately 
with these two questions, polygamy and ‘‘ukulobola,”’ as they now exist, and an easy solution of 
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the problem as to how to treat the phases of inheritance &c., will normally follow. Indeed 
if the two named become disposed of, the whole fabric of so-called native law dissolves into 
shreds, for on these two rests more or less the native structure, so far as social life is con- 
cerned. The late president Boshoff said in one of his able speeches ‘‘ discountenance or 
abolish ‘‘ukulobola”’ and you have settled the native question.” 

As to tenure of Jand by natives, I am an advocate for individual titles where practi- 
cable, but I am opposed to giving such titles to any native in his own right so long as he 
elects to live under tribal government. And in no case would I permit within the Colony 
the land of a native dying intestate to devolve toany but the chief or first wife. The privilege 
of individual land tenure is altogether unknown to natives when separated from whites, 
and if conferred on them by whites should be employed as a discouragement of polygamy. 
Let the native bequeath to whom he will; but if intestate, let the Colonial law govern the 
devolution. . 

In closing these imperfect, and, from lack of time, necessarily superficial remarks, I 
have to inform the Commission that no comprehensive work on the native law of Natal has 
been published. The thrice repeated request of the Legislature many years since, that it 
should be reduced to writing, was ignored by the Government. In 1875 the ‘‘ Native Law 
Assimilation Act’’ was passed, which enjoined its publication within two years. A Com- 
mission for this purposes having been appointed, there has appeared a small pamphlet 
purporting to give the principles of native law ; but the Commission had not the advantage 
of the presence of the experienced functionary under whom the natives had been for so long 
a period governed. and who was then administering the Transvaal, and the digest is re- 
garded therefore as but a skelcton and incomplete. Excepting this, there exist but scanty 
materials on which to found authoritative replies to questions on native law, each individual 
in this Colony being left more or less to inquire into and form his own judgment for him- 
self on native customs and usages. It is notable that Sir Garnet Wolseley, when “ settling” 
Zululand, spoke of the good old laws of Chaka, by which I understood him to mean that 
native law per se was more suitableforthe nativeman than an admixture of two sets of codes or 
laws. 

I have, &c., 


JNO. W. AKERMAN, Speaker. 
September, 1881. 


By the Rev. R. Robertson, Zululand. 


Kwa ’Magwaza, Zululand, 
September 24th, 1881. 


To John Noblo, Esq., Secretary of the Native Commission, Graham’s Town. 


Dear Sir,—In replying to your letter of the 25th ultimo, asking me to give the Native 
Commission some account of the village system of government which I have introduced 
among the people at this place, I think the best thing will be to begin by saying how I 
got the idea of doing so. 

Twenty-cight years ago, I made it my business to inform myself regarding the customs 
and laws of the Zulu people; and I was greatly struck with the similarity which exists 
between the laws, both regarding the tenure of land and the administration of justice, and 
what is known as the village system of the East. 

Without entering into details, let me describe both. 


I. In Zululand, and, as far as I know, in all the native states of South Africa— 


(a.) The whole land belongs to the king, as representing the nation, and is unsaleable. 
The king or chicf assigns certain districts to sub-chiefs, ‘‘abanumzana,’’ who again 
apportion it out to the common people; but neither the one nor the other has the 
power of selling. In fact, it is held by the sub-chiefs in copy-hold, not free-hold ; 
and not for their sole benefit, but for the benefit of all under them. 

But although the land is held at the will of tho chief or king, still the occupiers of it 
have their recognised rights, and so long as they do their se as subjects are undis- 
turbed in their occupancy of the same. As people increase, the sub-chiefs, 
‘‘abanumzana,”’ may be asked to find room for others; but in that case their nght 
to the land is still respected, and the new comer comes as a subject of the district 
chief, and takes his place as a member of the community or district. In short, the 
whole land belongs to the nation, and districts belong to the people of the district, 
each individual having a right to his share, according to his needs. 

(b.) With regard to the administration of justice, all law suits are tried by the district chief, 
assisted by his headmen, who form his “ibandhla,” or council. In most cases his 
judgment is final, only the more important cases being tried in the king’s court. 
The maxim they go upon is, ‘‘oludhlwla amadoda luga enkosini,”—the case which 
the men cannot settle goes to the king. 

II. Now I venture to think that were the word ‘village ” substituted for ‘district ’’ in the 
above account, anyone acquainted with the East would recognise it as a brief outline 
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of the village system of India, and not of India alone, for the system extends from 
the shores of the Baltic to the farthest East. Of course, extending, as it does, over 
so vast an extent of the earth’s surface, and among peoples of so very different 
degrees of civilisation, the system varies more or less in some particulars; even in 
different districts of a country (as, for example, India) we find certain modifications 
of the system existing. But the principle everywhere is ono and the same, namely, 
that of local self-government, and one land held in common for the benefit of the 
whole community. ButI need not occupy my time in further describing the village 
system of the East ; the Commission will find a tolerable account of it in Elphin- 
stone’s history of India, and in Nolan’s history of the Crimean war. What I wish 
particularly at present to direct the attention of the Commission to, is that the 
principle which underlies the village system of the East and the laws regarding both 
the administration of justice and the tenure of land in the native states of Africa, is 
one and the same; and I was interested the other day to read in a letter by Mr. C. 
Russell, M.P., on the state of Ircland, that there was a period in the histu.y or tuat 
unhappy country when the same system existed thero. It isa system specially suited 
to a people emerging out of barbarism, and I am inclined to think that, were the 
inquiry made, it would be found at one time or anothor to have existed in every 
nation on the face of the earth. 


It has been the salvation of India, as the following quotation from a minute by Sir 
Charles Metcalfe will show. Although lengthy, I cannot refrain from quoting it, 
because I believe, as I shall show further on, that were it adopted and fully worked 
out in Africa (the principle already exists, as I have shown), it would solve not a few 
of the burning questions which so largely exercise the friends of Africa as to the 
future of the black races. 

The quotation is as follows :— 


‘‘ The village communities are little republics having nearly everything they can want 
within themselves, and almost independent of any foreign relations. They last 
where nothing else last. Dynasty after dynasty tumbles down, revolution succeeds 
to revolution, but the village community remains the same. In times of trouble they 
arm and fortify themselves ; a hostile army passes through the country, the village 
communities collect their cattle within their walls, and let the enemy pass unpro- 
voked. If plunder and devastation be directed against themselves, and the force be 
irresistible, they flee to friendly villages at a distance ; but when the storm has passed 
over, they return to resume their occupations. Ifa country remains for a series of 

ears the scene of continued pillage and massacre, so that the villages cannot be 
inhabited, the scattered villagers nevertheless return whenever the power of peaceable 
possession revives.. A generation may pass away, but the succeeding generation will 
return; the sons will take the places of their fathers; the same site for the village, 
the same position for the houses, the same lands will be occupied by the descendants 
of those who were driven out when the village was depopulated. ‘This union of the 
village communities, each forming a separate little state in itself, has, I conceive, 
contributed more than any other cause to the preservation of the people of India 
through all the revolutions and changes which they have suffered.” 


Let me return to my own experiences among the natives of Natal and Zululand. At 
an early date [ discovered that the influence of the cliefs was diametrically opposed, 
not only to Christianity, but to their people becoming civilised at all. In order that 
the chiefs may retain their power over their people it is necessary to preserve them 
in the state of barbarism in which they now are, and the chiefs know it. I need not 
speak of Zululand as it was before 1879. There it was simply as much as a man’s 
life was worth to move one inch out of the beaten path of the ancient paganism ; but 
even in Natal, where the natives have lived for nearly half a century under a 
Christian Government, the same stagnant, fossilized condition prevails. The natives, 
even those who have been longest there, are living now exactly as their forefathers 
were before they ever had heard of a white man. True, there may be found natives 
in Durban, Maritzburg, and elsewhere, who, as regards dress and manners, may be 
said to be thoroughly civilized—I know many of them personally—but their wives 
and children live in the locations just as do the others, and they themselves not 
unfrequently return to the native dress. 


The cause of this state of stagnation I consider due mainly to the malign influence 
of the chiefs, and the total absence of all security as regards the tenure of land. 
Ujuqula, one of the oldest residents in Natal, was not far wrong when, in 1857, he 
told me, ‘‘ If you want the natives to improve, you must first put all the chiefs in a 
ship and send them to the other side of the sea; and after that you must give us 
land to live on, which, like that of the white men, will not, in a year or two, be taken 
from us.” 

During all these long years, experience has more and more confirmed me in my belief 
that the introduction of a system of community government, which I shall fully 
unfold further on, would remedy many of the evils and avert many of the dangers 
to which South Africa is constantly exposed from the evil system of chieftainship and 
the overwhelming numbers of the black men with whom the whites must share it. 
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But my experiences as a missionary has no less led me to the same donthusion. In 


Natal my people were few in number, and there were Christian magistrates to keep 
order if necessary. The need, therefore, of some system of government among them 
was not felt. But in 1860, when I began the mission in this country (Zululand), I 
was brought face to face with an entirely different state of things. I found that, by 
the law and custom of the land, I was obliged to be magistrate as well as pastor. J 
wish that to be clearly understood, namely, that in Zululand (and I believe it is the 
same everywhere clse in Africa beyond the limits of the British possessions) a white 
man, whether he be a missionary or not, is held responsible for the good conduct of 
his followers, whether they be three, or, as in my case, 300. Among themselves they 
may commit the most outrageous offences, and the chief of the country takes no notice 
of it whatever. He would simply say, ‘‘ They are not my people, and I have nothing 
to do with them.” Only in a case where the offence was committed against one of 
his own people would he interfere; and even then he would not proceed directly 
against the offender, but require the white man—7.e., the chief of the culprit—to see 
that justice was done. | Re Pe 


For some years, while the people were few, not more, in fact, than I needed as servants, 


it was an easy matter to keep order among them. But as the number increased from 
year to year, the difficulty and inconvenience—the hindrance to the higher work— 
from having to be a judge in their petty quarrels became more and more felt,’ hnd the 
need of such a system as I have now introduced more pressing. But before you 
form a village government you must first have a community in which to form it, and 
I was not able to carry out what I had so long wished to do until my return here 
after the late war, about two years ago. Following the analogy of a Zulu military 
kraal, which is divided into two parts, ‘‘izigaba,” and then again into smaller 
divisions, ‘‘amaxiba,’’ each with its own officer, I divided our little community into 
four ‘‘amaxiba,”’ a, b, c, and d. A and b united form one “ izigaba,’’ and c and d the 
other. Each ‘‘iziba” appoints by the vote of the majority its own headman or 
councillor, and the two ‘‘izigaba”’ each nominate a man who, for the year, shall be 
the headman or ‘“‘induna”’ of the whole. He is appointed by lot. In 1880 he was 
appointed, as were the others, by voting; but this year they said that they had no 
choice between the two, and that they would rather have it decided by lot, and 80 it 
was done. 


The following is a translation of the code of laws adopted :— 


1. All law suits shall be decided by the village council; no law-suit shall be, taken 
before any other authority. ' . 
Explanation (1).— Christians are forbidden by the word of God to go to law before 
the heathen. See 1 Cor., vi. 
(2.) Should a Christian have a law-suit against a heathen, that only may go before 
a heathen chief. | 

No. 2 Ne a the appointment of the headman and councillors, as I have before 

escribed. 

8. There are two kinds of offences—(1) offences against the person or property, and 
(2) offences of the mouth, 7.¢., slander, &c. 

4. All possessed of cattle, horses, sheep, goats, pigs, or any other animals, shall be 
bound to take care of their animals, in order that they may not do injury to 
other people. It shall be no excuse to say, ‘It was an accident, &c.” 

5. Allcrops injured by cattle, &c., shall be paid for, according to valuation’ made, but 
it shall not be forbidden to accept an apology, ‘‘ ukukolelana,” if ‘the injured 
party consent. : 

N.B.—This has reference to one of the good customs of the Zulus, handed down to 
them from their forefathers. When a garden has been injured by cattle 
trespassing, if the owner of the garden find it out first he can go and claim 
damages; but if the owner of the cattlo discover the accident and go at once 
and report it to the owner of the garden “crying,” the latter is bound to accept 
the apology and to say nothing more about it. Itis a custom which is apt to 
abused. . 

6. Fighting—Those who fight shall be fined at the discretion of the headman and 
council. coon 

7. Whoever is found guilty of fornication with another man’s wife shall’ be driven 
away; but no one shall he convicted on hearsay evidence only’ ‘he shall be 
caught in the act. Dee ne 

8. That which is stolen shall be repaid fourfold, and 5s. paid to the headman and 
councillors. | . 

The ds. will be explained further on.) Yate 

9. Law-suits of the mouth, 1.e., slander, &c.— Whoever brings a case of slander before the 
council shall first pay down 5s., after which he or she shall state the grievance, 
whatever it may be. Then the council shall give its verdict. - Bat if the 
person bringing the accusation lose the case, he snall forfeit the 5s. No case 
of slander shall bo allowed to occupy the time of the council without some one 
suffering for it. eee 


10. False witnesses shall be fined, according to the discretion of' the council. In 


England they are imprisoned. 


11. 
12. 
18. 


14. 
15. 
16. 


17. 


18. 


19. 
20. 


21. 


22. 
23. 


24. 


25. 


26. 


27. 
28. 
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The graxing ground.—No one shall be allowed to build or plant on the grazing 
un 


No one shall be allowed to burn grass and refuse to allow the cattle of others to 
eat the young grass. The grazing ground is for all alike. 

Every man shall be given a place (about two acres) to build upon in the Nyy i 
and a larger piece of land outside the village for cultivation, according to hi 


needs. 

No one shall us allowed to appropriate to himself more land than he can make a 

use of. 

If any one do not use all the land assigned to him, it shall be in the power of the 
council to take it from him and give it to others who will use it. 

Both witch and medicine doctors are forbidden to live at Kwa ’Magwaza, and who- 
ever enters upon either of these professions shall be driven away. 

N.B.—It is necessary for me to explain here that the medicine doctor, equally with 
his brother, the witch-finder, grounds his powers upon the supernatural, and 
always begins by being a rogue. Like the habitual liar, who does not know 
when he is speaking the truth, when not, in some instances they end in really 
believing in their own powers. 

No one shall be allowed to turn his cattle into the old mealie gardens until all do 
80; when the council shall decide. 

N.B.—In explanation of this, let me say that it is a custom of the Zulus to turn the 
cattle into the gardens after the harvest. It is good for the cattle, but bad for 
the gardens. It would be better were they to plough in the maize stalks. Be 
that as it may, if a man turns in his cattle before others do the same, they get 
the benefit both of his own and his neighbours’ gardens, and a quarrel may 
ensue. 

Sickness breaking out among cattle shall be reported at once to the headman, and 
a place set apart for them to be herded separately. 

No one shall be allowed to interfere with the plan of the village. 

No clerk in holy orders shall be allowed to be either headman or councillor. See 
St. Luke, 12, 14. 

No headman shall be appointed for two years running ; but after he has vacated 
his office for one year, he may be re-appointed. 

The headman shall be paid from every house a basket of maize at harvest time. 

It shall be the work of the headman and councillors to look after the whole village, 
to prevent law-suits taking place rather than to decide them, and to deal 
towards all without favour and according to justice, remembering that they 
shall have to give an account to God for the trust committed to them. 

The headman ought, as a rule, to be one whose business does not take him from 
home ; but, should it so happen that he be called from home, one of the 
councillors shall take his place for the time being; and the same applies to 
the councillors. 

The mode of bringing a law-suit before the council._—The | eer who desires to bring a 
law-suit against another shall follow the rule of the Saviour of mankind. He 
shall first endeavour to settle the difference privately. If he fail to do so, 
he shall call to his aid one or two disinterested friends ; and, should they also 
fail, he shallthen formally statethecaseto thecouncil, having first deposited the 
sum of 5s. to pay for the loss of time sustained by the h and 
councillors. That 5s. shall be repaid to him if he gain his case; if not, he 
shall lose it. No law-suit shall be gone into without some one suffering loss. 

Should it so happen that the headman, or one of the councillors, have a case against 
anyone, he shall, for the time being, vacate his office; no one can be a judge 
in his own case. 

These laws may be changed or added to from year to year as circumstances may 
require, but for the current year they shall be the law, and unchangeable. 

A law added after the foregoing code had been accepted by the whole male popula- 
tion of Kwa ’Magwaza : 

(1.) Seeing that all the men have agreed to these laws, be it then enacted that they 
be read and explained to all who may hereafter desire to enter our community, 
and let it be understood that all who do not wish to abide by them must find a 
home for themselves somewhere else than at Kwa ’Magwaza, and 

(2.) Should any refuse to abide by the verdict of the headman and councillors, let 
him also find a home elsewhere. 


New Laws Passed 1881. 


. It is enacted that these laws be read over publicly four times in the year, in church, 


for the information of all, namely, on Advent Sunday, the Epiphany, Easter 
Monday, and September 21. ; 
Any girls or young women who may be desirous of being instructed and becoming 
members of our community shall be required, on first coming, to select a home 
for themselves (a) either in the family of the missionary, or (4) in any other 
Christian family in the village. But, after having been so admitted, they 
HH 
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shall not be at liberty to go about from house to house, being one day here 
and another there. Butshould it happen in time to come that any such woman 
have a reasonable desire to change from one family to another, the case shall 
be brought in a friendly manner before the headman and council, who shall 
decide whether the desire for change is a reasonable and proper one, or not. 


With regard to the working of the above plan of government, I am happy to be able to 
inform your Commission that up to date it has worked perfectly. Last year there were only 
two cases brought before the headman in council, and one of them ought never to have been 
brought there. It was the case of a young man who, asis the custom all over the world, 
paid his addresses to a girl, who gave him impudence in return. He, according to Zulu 
“custom, gave her a few cuts with a switch. The other was a case of breach of contract. 
This year there has not, as yet, been a single case. 

The paucity of cases, as compared with what it used to be when I used to decide their 
differences, is very remarkable. I was then in the position of a father keeping peace among 
his children, and the only result, as arule, was that some one was scolded and gently 
entreated to behave better in the future. Now when they have to pay for the pleasure of 
quarrelling, they think twice before entering upon it. 
| You will observe also that the laws are specially framed with a view to prevent litiga- 
tion rather than to encourage it. 

One good effect resulting from the system too is, that the men feel themselves in a 

ition of trust and honour greater than they were before. They have, in fact, ceased to 

e children, and to be treated as such. All the men, I find, aspire to the honour of being 

appointed headmen or councillors, and it is an incentive to good conduct, as only those who 

are respectable and well-conducted can expect to be appointed. I am pleased too to find 

that they magnify their office, and are extremely jealous if anyone attempts to ignore them, 
say, by coming to me in their trouble instead of going first to them. 

I find, also, that the organisation has a good effect in making the people desirous to 
see their strength increased by having others added to their numbers. In short, it inspires 
them with a missionary spirit. In illustration of this I may mention that a poor man named 
Umblazana and his family have just joined the community, and they have agreed to supply 
the family with food for six months—that is, until next harvest. | 

I may also mention that not a few of the kraals in the immediate neighbourhood are 
desirous of entering the community; but we are refusing to receive them for the present, 
for fear of exciting the jealousy of the chief. 

Your Commission will no doubt observe that the arrangement I have effected is more 
or less incomplete in several respects—e.7., in two cases fines are imposed, but no provision 
is made as to what is to be done with them when paid. So far it has not been necessary to 
punish anyone by the infliction of a fine; but it may be necessary one day, and when an 
oEpoR any occurs, I mean to seek the advice of the Resident on the point. Murder, too 
(which I trust and pray God may never occur), is unprovided for. The fact is, in adoptiag 
these laws we thought only of our present needs, and not of contingencies which may never 
happen. I have already said that I believe the system of chieftainship which prevails in 
Africa to be entirely opposed to all real progress. But the history of the last half century 
shows that the chiefs may also be dangerous to the peace, not only of their own subjects, 
but of neighbouring tribes and the white races as well. I look upon the whole system of 
chiefs as an evil which must be tolerated for the present, in consequence of the danger which 
might ensue were it to be rudely and suddenly attacked. That it will naturally, if left 
unchecked, again and again come into deadly conflict with the white man, I fully believe, 
and I venture to think that were some such system as I have sketched introduced gradually 
in all the territories subject to English rule, it would, before many years elapse, completely 
undermine, and, in the end, destroy the system of chieftainship. I should suggest that 
every mission station be made into such a community; and I cannot but think that 
missionaries of all creeds would throw themselves heartily into the scheme. | 

On this it may be said that that would be, on the part of the Govornment, to adopt a 
proselytising policy, which many no doubt would object to. But I look- upon the scheme 
altogether apart from Christianity, and although the laws we have adopted here, or may 
hereafter adopt, are based on Christian pana still it is a fact that there are heathens 
already in our community, and, as I have said, many others who are desirous to enter it. 

I should also suggest that, in connection with every magistracy, one or more such com- 
munities be formed ; and in British territory an appeal (which ought to cost money) should 
lie to the English magistrate. 

Having never been in any part of the Cape Colony occupied by natives, I cannot speak 
of that ; but there is one consideration which ought to recommend the scheme to the 
attention of the Natal Government and of Zululand, if that is British territory. (By-the-bye, 
what is Zululand? If you can say, it is more thanI can.) It is this:—According to the 
present mode of occupation, the land is wasted, and the natives complain of want of room, 
whereas there is room for them multiplied probably a hundred fold—certainly more than 
hundred fold in Zululand—were a different system adopted. There are old men still alive 
who tell me that before the rise of the Zulu power the natives of these parts lived much more 
in communities than they do now. But after the land was desolated by the conquering 
hordes of Tshaka, (or Chaka), the Zulus, in order to occupy it at all, were obliged to scatter 


APPENDIX C.—REPLIES BY THE REV. JOHN MACKENZIE, KURUMAN. 231 


Ahemselves over it in isolated kraals or families ; and it is a fact that the whole of this district of 
Kwa ’Magwaza, where there are now more than 300 kraals, some of them containing several 
families, was granted about seventy years ago by Tshaka to two men, Usobaba and 
Usiganga. Well, the result is that the Zulus, both in Zululand and Natal, require a very 
large amount of land for each kraal or family. Where the population is sparse, that’is all 
very well; but when it increases, innumerable difficulties anse from cattle trespassing, and 
from the barbarous way in which they cultivate the soil. This difficulty was begining to be 
felt even in Zululand, and shortly before the war broke out, Cetshwayo gave orders: that 
all the small kraals recently built were to combine with others larger. ere the com- 
munity schcme adopted, these evils would be avoided, the land would yield a larger increase 
than it does at present, and the people live more happily than they do now. At any rate it 
is so here. An ample grazing ground has been set apart, as also land for cultivation, and 
of trouble about cattle there is absolutely none. At first, some of our Zulu neighbours 
grumbled, but now they see the advantages of the present arrangement as well as I do, 
and are as jealous as possible of any encroachment upon either. 

I earnestly hope that your Commission will give the scheme, or some other similar 
scheme, a fair trial, and I shall be most glad of any suggestions for the improvement of the 
one I have adopted which you may be pleased to make. 

I trust that the labours of your Commission may accomplish great and enduring bless- 
ings, not only for the Cape Colony, but for the regions beyond—poor Zululand included. 


I remain, &c., 
R. ROBERTSON. 


By the Rev. John McKenzie, Kuruman. 


Kuruman, via Kimberley, 29th November, 1881. 


The Secretary of Native Laws Commission. 


' Smrn,—I am sorry I have not been able sooner to reply to the questions which I received 
from you some time ago. Sickness and the urgent pressure of daily duties combined to 
detain the answers which I now enclose. : 

It was pointed out some years ago that all the native races of South Africa were in- 
creasing under English rule. 
| Even to races dying out, one would like to do Justice; a fecling of pity also would 
prompt us to show exceptional kindness to those who were doomed to pass away. 

But the question before you, as a Commission, and before the Europeans in South 
Africa generally, is an entirely different one. It is, how are the various races to live together 
in one country peacefully and helpfully ? | 
' ‘The early European method in South Africa was an adaptation of the policy of the 
natives: After much provocation and border outrage and errata the Europeans fought 
the native tribe, seized on their country, having driven out its inhabitants (who would be 
sure to find somewhere another tribe, less powerful than themselves, whose country they in 
their turn could take ), occupy it with Europeans alone, natives being welcomed as ser- 
vants only. It is sheer ngnsense, or worse, to represent natives as secing anything unjust 
or wrong in this. It is only what every native tribe has practised, as it had opportunity 
and power. No other mode of acquiring territory was known. The more warlike the 
tribe, the less likely are they to complain that their country, or their king, has been taken 
from them by force. | | : . 

But a thing may be very wrong, although an ignorant native of South Africa does not 
gee it to be so. The Christian conscience of Europeans was not satisfied with the above 
method as a native policy. a 

While the early English Governors improved the condition of the subject races within 
the Colony, Sir Benjamin D’Urban was the first governor who tried to grapple with the idea 
of governing the conquered tribes within their own country instead of driving them over a 
certain line. But his policy was upset, and came to nothing till revived again, with modifi- 
cations, by Sir George Grey. And to-day the question is, not how to drive the natives out 
of the Transkei or Basutoland, but how to govern them in their countries. 

Now, what is our ultimate and highest object in this matter? Isit to raise the 
Basuto and the Transkei Kafirs sooner or laterto the enjoyment of the’ privileges and 
responsibilities of citizens or burghers. Are they capable of this? If so, are we ready to 
grant them that position ? a 

Or are we to regard them as an essentially inferior race, whoso proper position isa 
subordinate one; and have we, by special laws, practically to exclude them from all social 
and political intercourse aud fellowship with the white community, legalising, and thus 
stereotyping, the most revolting customs, and protecting and pandering to the vilest lusts; 
and are we prepared to look in the face the future of the two rapidly increasing and sharply 
defined and separate communities, living together and yet separate ? 

Let our convictions as Christians, or instincts as Englishmen, come to our assistance; 
and let the history of the United States of America, before and since the war between the 

Hw 2 
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North and South, be our warning and our guide. The safety of the commonwealth as 
whole absolutely demands that no hatches be battered down over the heads of any part of 
the community. Eventually, if there are to be peace and true prosperity in the land the 
privileges of citizenship must be extended to all. 

I recommend in the first instance a ‘‘terrritorial’’ Government for native dependencies, 
such as Basutoland. All the arrangements in my scheme tend towards a more advanced 
state of things; to be realised in the proclamation, (it might be many years hence) among 
the people of laws similar to those in the Colony. We must take hold of the natives 
where we find them to-day. The special feature of my scheme would be to do so in such 
@ way as Without shock or surprise to lead them and their children to higher See oad 
and politically. This avoids the two extremes of stereotyping their brutality and heathenism, 
and expecting nothing else from them; or, on the other Band, of impatiently “ shaki 
them up” as I heard a leading politician call it, by the immediate introduction of i 
er Colonial law, with its unbending forms and mode of procedure. This hasty “ 
them up, ”’ usually shakes them out of everything which they possessed, and no law broken 
in the process—except indeed the Royal Law of doing to others as we would wish to be 
done by if in their position. 

Trusting that the labours of the Commission may have a beneficial result on political 
parties, and on both natives and Europeans, 


I remain, &c., 
JOHN McKENZIE. 


LAWS. 
REPiigs TO 


Questions. 

1. Since 1859 my usual place of abode has b2en in Bechuanaland. In 18634 I 
lived for some five months among the Matebele Zulus. I have had personal inter- 
course with chiefs and people from the Orange and Vaal to Lake Nghabe (N’game) 
and Matebeleland. In later years I have become familiar with the results to the 
Griquas of the extension of the English rule to Griqualand West. 

2. ices are announced by the Techudna ‘Chief in publie “ pitso” or couneil, at 
which all the men have the right to speak. This, however, is not the ing of 
the new law. It has occurred to the chief, or has been suggested to him ; or it 
occurred to one of his ‘“‘ younger brothers” or minor chiefs in the town. It has 
been discussed in this more select circle, in which it may have its opponents. But it 
is pressed forward by those who favour it, who are sure to advocate it in the public 
‘‘ pitso.”” Men, nearly of rank entitling them to be in the select circle of ‘ King’s 
Brothers’”(Bomonna Kosi), and yet not called to their meetings, often affect opposi- 
tion to the new measure. Of course such as will be specially affected by a certain 
new law, or alteration of old one, will say freely what they wish. Then, last of all, the 
chief announces that henceforth this new law is to be observed by all. He says this 
is part of his ‘‘pusho” or mode of government, and those who disregard it will be 
doing despite to him as their chief. 

3. e old men ef the tribe are usually referred to in matters of dispute concerning 
laws. No written repositories. 

4. Our distinction of ‘civil’ and “criminal,” and our choice of bringing forward 
certain cases as ‘‘ civil’”’ or as “‘criminal” cases, have no parallel among natives with 
whom I am acquainted. Every offence, great or small, is held to be against the 
chief. A person complains to the chief that a servant has broken his engagemont, or 
he has stolen from his master’s house or waggon. In either case the rot object of 
the chief is to put the matter right; the servant, after due hearing, &c., is ordered to 
keep his engagement: the thief is told that what has been stolen must be replaced. 
In the majority of cases the matter ends here, tothe disgust of the European pursue, 
who expects to see the man punished for his theft for instance, as well ae compelled to 
make it good. Theoretically a punishment is entailed by such a crime as theft, as well 
as the making good what was stolen. But this is not often put into practice. 

5. Crimes and their punishments among the Bechuanas :— 

(a). Cen scheming with others in the same town, or with some other 
ef. 

This is regarded as the greatest and most dangerous crime. Punishment—death, 
often secretly and suddenly, and without open trial. This is held to be “ war” 
and the usages of a time of peace are therefore suspended. Flight alone can 
save a man under this charge. From a distance he can state his cas, 
denying or explaining, or confessing, and begging for forgiveness. His flight 

atifies the chief; it isa testimony to his power. The exile’s property is 
in his hands, which he can ‘‘eat up,” or hand over to a trusted relative of the 
culprit, as he pleases. Forgiveness is not unfrequently extended to offenders 
who take the above course. 
{b). Murder.—Punishment, death or a fine of cattle. Theoretically always the former; 
practically often the later. 


Reepuizs To 
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(¢). 


(9). 
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Culpable homicide--man slaughter—what would be called ‘‘ Polaoea Boatla,’’ 
death through clumsiness or stupidity, and notthrough intent, would onthe one hand 
not incur any punishment as being accidental ; or, on the other, a severe fine would 
be imposed according to the circumstances. 


. Death of a slave or vassel at the hand of his master, would be passed over. 
- Death of a woman at the hand of her husband who speared her, has been passed 


over. The inquiry would however be usual. The man would be called ‘‘boathla’’ 
(clumsy), ‘‘lesilo” (fool), and there the matter would end. 


. Cases of assault are seldom punished as such. The causes of the fight are gone 


into, and the matter righted. The porns are now said to have been separated 
by the chief; the aggressor after this would be fined. If in fighting, a bad 
wound had been given to the man who was also wronged by the other, a special 
fine would be imposed on account of the wound. I have heard of instances it 
which something like the Law of Retaliation had been sanctioned by a chief. 
Desertion from the tribe.—If a man wishes to leave the town in which he lives, 
he may possibly obtain the permission of the chief, when his removal takes place, 
openly and unopposed. But, as itis often the case, the man, despairing of 
obaining permission, resolves to remove his property secretly ; he is allowed to 
on until the cattle troop is sent off, when it is followed and brought back by the 
chief, and the man himself killed or allowed to escape with his life, according 
to the chief’s orders. The cattle, in such a case, after the customary public 
slaughtering for the benefit of ‘‘the service” are usually given to the brother 
or other next relative of the deserter, being loyal and trust-worthy. 


It is punishable to leave the town for ® time without the chief’s permission. 


(h). 


(1). 


iefs punish men who have gone away to service without leave, by confiscating 
the whole or part of what they bring back with them of their earnings 


Lltsest sexual intercourse in the case of young people was highly resented by the 
parents of the girl, and held to be a personal affront imposed on them by the 
family of the young man, from whom they demand a fine before the chief of the 
town. In olden time, it is said the father of the girl, urged on by the men of the 
town, would work himself up to a it as his public duty to spear his own 
daughter who had been guilty of destroying her eligibility for the position for 
which her father intended her by the betrothal which had taken place in her 
infancy or early childhood. Thus public exampies are said to have been made of 
girls by spearing them, while the young men escaped entirely, or on payment 
of a fine. 

Theft.—Punishment, to restore two-fold or four-fold, different tribes giving different 
statements as to what their law is or rather was on this subject. The practice, now all 
but universal in Bechuanaland is, simple restitution of what was stolen. 


In the case of slaves or people without means, theft is punished by corporal 


punishment, delivered on the spot if caught in the act, or by the master or 
chief after trial and conviction. 


Maiming the body follows in the case of repeated convictions against a poor 


person. An ear is removed, the person removing it saying, ‘‘of what use is 
it, seeing you won’t hear.’ Ora hand is thrust forcibly into boiling fat, and 
held there, so that the hand is destroyed, and becomes, when healed, a shapeless 
stump, the man allthe while shouting, ‘‘ Pll teach you to put out your hands 
to vehiar people’s things.” 


Theft of Cattle—It is important to notice a native feeling and custom connected 


with the stealing of cattle and other stock. This may be stealing as between 
members of the same tribe, when it is thought of as mere theft. It is also 
possible for a mere theft of cattle to be committed by a member of one tribe from 
cattle of a neighbouring tribe. But this latter action has so serious political 
consequences among all the native tribes, that it is not, so far as I know, a crime 
of frequent occurrence. When the spoor of stolen cattle crosses a boundary- 
line between two tribes, or reaches the grazing ground of their first cattle post, 
the men on the spoor return and inform their chief. This is either a simple 
theft, or it is a declaration of war on the part of the chief into whose country 
the cattle have gone. A message is accordingly despatched to demand an 
explanation. In the meantime, the cattle have been either driven off to some 
place of security, if it isa mere theft, or they have been brought into the chief’s 
kraal. In either case, the chief soon getsto hear ofit. ¢ 1s a crists ; peace or war 
is the question to bedecided. It is for the chief and his “‘ younger brothers ” to 
make up their minds at once what policy they will adopt. If it is a mere theft, 
and they wish to remain at peace with their neighbour, the stolen cattle, alon 
with the stock belonging to the thief, that is to say, the troop in whi 
they are grazing, are seized and brought to the chief. A heavy fine is imposed 
on the man, perhapshe is ‘eaten up,” and the stolen cattle are sent off 
so asto meet the messengers of the other chief, or are kept in the public 
kraal till their arrival. Occasionally when chiefs are quarrelling, the young 
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EBPLIES TO 
UESTIONS. 


men to force on a war will lift a part of their enemies’ cattle, and drivi 
them into the public kraal, announce what they have done to the chief. Here 
also it is a crisis. Instant steps must be taken; for if the young men of the 
neighbouring tribe are in the same warlike mood, reprisals will be made at 
once, and war rendered inevitable. If therefore allis ready, and war is really 
meant the action of the young men is ‘‘ owned” by the chief and praise 
freely given, mingled however with a word of rebuke as to their acting without 
orders. If on the other hand, they have been foolishly premature, or if war 
was not really meant, their action from the first is disowned in the most virtuous 
manner by the chief, the crest-fallen braves or their fathers are fined, and the 
stolen cattle returned. 

Cattle stealing therefore is like stealing anything else, as to the quality of the 
action. 

Cattle lifting is a virtuous and heroic action. | | 

At the time when the cattle are apropriated, itmay be said to be problematical 
whether the action is to turn out a theft or a heroic action. 

For a chief to allow the spoor of another chief's cattle to ‘‘ become old ” in his country 
without suitable explanation, would be regarded by his own people, as well as 
his neighbours, as a declaration of war, plain, unequivocal; and as such it would 
be more urgent, and would precipitate matters more than the withdrawal by 
a European power of an ambassador from another European court. 


Drunkenness in Bechuanaland was unknown among the poor, and not often seen 
among the rich, in the olden time. It was regarded as a foible of the rich, and 
not at allasacrime. A chief, however, who gave himself too much to beer-drinking, 
would be warned in secret by his best councillors. | 


Vagrancy is all but unknown. If a man becomes too poor to occupy an independent 
position, he joins himself to some one as half retainer half servant. In periods 
of great famine, such people are the first to suffer. They are compelled to 
leave their masters and seek game or roots or berries in the veldt; or they 
make straight for the white man’s country in seach of work and food. 


Trespass.—A man found in another man’s garden without reason would be 
regarded as a thief in intent, if not in act, and as such would be driven off. 
The idea of trespass in itself does not seom present totheir minds. Something 
like trespass occurs when a man, without permission asked and obtained, 
drives a troop of cattle or other stock into a district in which the stock of other 
people were accustomed to graze, and then brings them to drink at the fountam 
used by the owners of the district. This would be an infringement on their 
rights of property in grass or water. And if the man did not leave of lus 
own accord, the case would go before the chief. Again, certain districts of the 
hunting re/dt are owned by certain headmen of a town, and vassals be- 
longing to them are usually to be found in occupation of their hunting celdt. 
For another man 1o goand hunt there (of course any traveller is at liberty to 
shoot and hunt in passing through a district) would be an invasion-ef rights of 
pores ; and if the matter went before the chief, the intruder would probably 

ave to deliver up the whole produce of that hunt. 


Carrying Weapons.—The genius of a people and their mode of Government, have 
to be considered in connexion with this question. The Bechuana, Bapedi, 
and Basuto, are not purely military tribes. The Matebcle and other Zulus 
on the other hand exist strictly as military organisations. 


It is not usual and would not be permitted in Bechuanaland, that a man should go 
about armed in the town or its neighbourhood. But to certain public assemblies 
the men come armed. As to the possession of arms, every able-bodied man of 
the Bechuana tribes was supposed to possess spears and shield : in more recent 
times, instend of these, he owns a gun. He and his gun or spears and shield 
are always at the service of the chief and tribe, without remuneration, and 
without public commissariat. 7 Be ca 

Some of the Bechuana tribes hesitated very much about giving their vassals living 
in the re/dt such a ready and dangerous weapon as a gun, but self-interest 
prevailed. When they saw the increased quantity of ivory and ostrich 
feathers, &c., which was obtained by those mastérs who had ventured to trust 
their vassals with guns, that course became goneral, so that in Bechuanaland 
not fad masters but vassals in the ve/dé possess gims, which are in constant 
use in hunting. ‘ | 

The Matebele Zulus may be said to be never unarmed, having always in their 
hands when going from place to place in their own country, their assegais and 
the small shicld, being the equipment for minor operations. The large shield 
and other accoutrements are asswmed at the order of the chief. In his most 
peaceftil moments, when moving about his own town and its neighbourhood. 
the Matehele man regards himself as being unarmed, having only a knobkerne 
in one hand and a strong stick or two in the other. 
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The Matebele chief decided the question.of arming vassals in the opposite way to 
the course adopted by the Bechuana. On the outskirts of the country con- 
quered and occupied by the Matebele, there still live a number of vassal tribes. 
Mashona, Mokalaka, and Banyai, &c. European traders are refused per- 
mission to visit the tribes living north-east and east of Matabeleland, lest these 
vassals should obtain fire-arms. Vassals living on the southern border of 
Matebeleland are also forbidden bytheir masters to purchase or to possess 
guns. Ifa gun is found in the‘house of a vassal by Matebele soldiers, it is at 
once confiscated, and possibly its owner may also lose his life. Therefore these 
vassals keep their guns in hiding places outside towns which are known only 
to themselves. A party of these Mokalaka not long ago visited the white 
man’s country, and were returning homewards, each man with his gun, when 
they were waylaid by order of Lopingole, and such as failed to escape were 
speared, and the guns taken from them. 


The most effective punishments from a native point of view would be— 


(a.) Death with “eating up” of all the property of the criminal. 

(b.) Death ; (but why by hanging? Inno circumstances are the English more de- 
graded than at a South African scaffold. There we are on a level with the 
natives in their executions. Why not shoot those who are sentenced to death ?) 

(c.) Imprisonment for life at a distant place, with “ eating up” of property. 

(d.) ‘‘ Kating up”’ of property. 

(e.) Heavy fine in breeding cattle, selected. 

(f.)/ Fine in cattle or stock. 

fg.) Fine in money. 

(h.) Corporal Punishment. 

(.) Imprisonment as usually experienced in Colony. 


The tribunals are the chiefs assisted by the headman. There are no con- 
stituted courts, and no remuneration is given to those who assist the chief in this 
work. It is a part of their duty as headmen in the town. 


Mode of procedure (generally) in criminal cases :— 


fa.) Intimation is given to the chief that a certain crime has been committd; so and 
so is suspected; he has been arrested already by pursuers, or they now request 
the chief to do this; atime is arranged for the trial. 

(4.) The chief gives public intimation that such a trial is coming on; therefore 
all who are interested in any way, will be inthe ‘“kotla”’ or public courtyard at 
the time of trial. 


The parties in the case arange themselves before the chief. It is etiquette that 
all should sit down before the chief, who is also seated. 


The pursuer states his case carefully, minutely, historically, as almost all natives 
earn to do so well. 

Before going further, the chief will follow sharply the opening speech, ‘‘ Well so 
and so, what do you say to the words of so and so ?” 


If even native acuteness can see no way out of the difficulty, the evidence being 
quite clear, the man will reply, ‘‘Nay kqosi; nay father, what shall I say. 
Does a man do right every day ? Is there not a day when he does wrong? So 
and so is not lying. The chief will know what to do.” 

Upon this plea of ‘‘ guilty’’ the headmen will take up the matter in succession, 
giving their ideas as to punishment, which is finally imposed by the chief. 

But if there is or appears to be, to the man on trial, the very shadow of a chance 
of escape, when asked by the chief as above, he will declare that he is falsely 
accused, and is sure that his innocence will appear to the chief that day, &c. 

The pursuer now brings forward his witnesses. 

And here it ought to be mentioned that the pursuer himself, his witnesses, the chief, 
or any of the headmen, may put questions to the prisoner; and his answers 
are eagerly expected. Whilst there is so much freedom and, from our 
point of view, irreglarity, in this mode of procedure, all interruptions, irrelevant 
matter, and brow-beating are usually at once put down, unless indeed the 
culprit is a poor man, and his case is giving trouble. 

The witnesses are asked to say what they know about the matter, and go on givin 
their evidence in the narrative style. They are questioned by the chief an 
headmen, and occasionally by the prisoner. When the witnesses for the pro- 
secution have finished, the prisoner is again asked what he says now to the 
charges which these men have brought forward. 

He now gives his statement in defence, and calls upon witnesses, if he has any. 
There are no advocates in these courts, but there are friends of both parties 
who render service somewhat of the nature of legal assistance and advice. 
Their position and right to speak are simply as men of the tribe. The men 
who befriend the prosecutor sieze on what they hold to be the uncontradicted 
statements, still standing in their damaging array. 
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On the other side, if the culprit is of such importance as that some one will speak 
for him, the weakest points in the prosecutor’s case are laid hold of. Instances 
are given of mistakes having been madein making similar charges on such grounds, 
The good deeds of the prisoner are recited, and if his own are not forthcoming, 
those of his father. 

The headmen, one by one, speak. If some one has doubts as to what the others 
are saying, he propounds his doubts in the form of a question. Although his 
doubt may not be entirely removed from his mind, if he sees that he ising 
minority, he is content with having put the question, and tacitly agrees to what 
the others say. 

Sentence is given by the chief who has had the ideas of his “‘ brothers ” to go upon. 
Usually his decision will be in keeping with the view of the majority; but 
occasionally a shrewd chief will seize upon a point which has been little noticed, 
re-question some of the witnesses, and place things in quite another light. The 
headmen now put their hands on their mouths in astonishment at their chief's 
wisdom, and acquiesce in his descision. 

The sentence, whether of acquital or of punishment, is announced by the chief. 


So it may be said that all kinds of evidence is received. Everything is said that can 
be said. Theevidence of informers and accomplices is received and weighed ; as also 
that of wives, women, and children. 

Torture is applied in the treatment of such a case as the following :—If a theft has 
been committed, and one thief has been caught, and it is evident he must have had 
accomplices, he would be beaten if he refused to divulge their names. 

The giving of false testimony is regarded very much as we would regard the 
clever but misleading speech of an advocate. Such a witness is ‘‘ doing his best” 
for his friend the prisoner. 

Fines go to the chiefs; but if in shape of cattle, some would be publicly slaughtered. 
The uncertain remuneration of informers is from the chief. 

I know ofno law withreference to pardon or remission of penalty. Interest 
with the chief and headmen can procure it. 

I have not that personal acquaintance with the working of the colonial laws 
bearing on natives, which would warrant my discussing them in detail. 

A ‘native location,” as it seems to me, might be put in the way of becoming a 
colonial village; and in a good many instances its inhabitants would probably be 
found qualified, even now, for the duties of municipal self-government, always 
supposing good and sympathetic leading on the part of the government officer in 
charge. The minor offences occurring in such a community might be tried before 
the elected municipal councillors or headmen, the more serious charges to be heard 
by the magistrate. 


19 & 20. These questions have reference to the Colony or to any dependency. My answer 


shall refer exclusivly to the Colony. In the first instance it is my firm opinion that 
one common law, administered by the usual tribunal, would fairly meet the require- 
ments of all the inhabitants of the Colony, European, Asiatic, and African ; and 
that the evils connected with a departure from this would be greater and more 
far-reaching than those for which the special legislation was the supposed remedy. 
Occasional ‘ hitches” and miscarriages would no doubt occur ; but time, patience, and 
education would reduce these in number and seriousness, if not remove them entirely. 
In formally sanctioning and codifying special laws fora special section of the con- 
munity,and in erecting for them socal tribunals, there seems to me to be an un- 
doubted tendency to stereotype and perpetuate the special differences between 
themselves and the rest of the community. The more that section obey their 
code in its peculiarities, the less likely are they to assimilate with their fellow subjects. 
It issurely far from our object to perpetuate differences among fellow citizens and 
fellow subjects. It seems to me that if any special attention is needed by the natives 
of the Colony from the Colonial Government, with reference to law and tribunals, if 
might well assume the form of special instruction on these subjects in the languages 
of the different tribes. In such a country as the Cape Colony, it would be a radical 
blunder to make any arrangements as to the administration of justice which seemed 
to imply that if a criminal is not tried by a jury of his own colour or nationality he 
would not get justice. If there is any danger of this kind, a law might be introduced 
to enable a colonial Judge, when confronted with a finding by the Jury quite in the 
teeth of the evidence, to send the case before a Special Court of assize, consisting of 
a certain number of judges, who would be empowered to decide both as to verdict and 
unishment. I am not prepared to say that such a court is necessary in the Ca 
olony; but the knowledge that the law gave the judge such power, would 
calculated to stimulate prejudiced jurymen to the due discharge of their duty. 


Natives such as the Bechuana are accustomed to act as jurors, both as to matter of fact 


and to verdict; and are really qualified to act on a jury, in matters which they can 
understand. If the leading natives living within the boundaries of the Cape Colony 
have the same training and associations, their names might with perfect propnety 
and safety be added to the list of jurors for their district. The judge would always 
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be able to exercise a wise discretion in making a selection from the list of names, 
A native juror would be no more at sea on such subjects as cheques, deeds, bonds, 
&c., than an engrossed merchant or other man of business would be on matters con- 
nected with cattle or cattle-stealing. 


Criminal Tribunals in a “Territory” connected with the Cape Colony. 


Hitherto my remarks in answer to 19-20 have had reference to natives residing 
within the Cape Colony. In the case of natives occupying territories, such as the Transkei 
and Basutoland, my idea generally would be to associate a British commissioner or 
magistrate with a chicf or headman for the trial of the more serious cases, the latter 
being assistant or assessor; petty cases to be tried by the leadman and elected 
elders of a municipality, after tho fashiuu of unpaid magistrates elsewhere. For 
cases such as aro tried in the Colony by a judge and jury, I would propose that there 
be in every torritory or suitable division of territory, a territorial judge whose 
labours would be confined to the territory to which he was appointed. He would be 
assisted by the Jury from ainong the inhabitants of the country. In certain cases it 
might be expedient, as a temporary measure, tu associate with the judge the chief of 
highest rank and influence in a district, especially in trymmg cases involving capital 
punishment. The reasons for this will occur at once to those who know the native 
ways of thinking. The white man alone ought not to have the odium of taking away 
life, while the black man appeared alone, or as associate, in minor eases. There 
would be appeal from the territorial magistrate to the territorial Judge; in cases 
where there were more Judges than one in a territory, there might be a second appeal 
to a court of judges. There should be no further appeal, except in certain cases, to 
the High Commissioner, who would judge, not of the merits of a decision legally, but 
of its political and diplomatic bearings. Ishould regard these territorial tribunals as 
tentative and temporary, and avowedly travelling towards the customs of the Colony. 
But until preparatory education and experience have done their work, and the 
‘‘ Territory” has become a division of the Colony, there ought to be no close con- 
nection or amalgamation between the ‘‘territorial”’ and colonial courts of justice; and 
certainly no appeal from the territorial courts to those of the Colony. Such appeals 
would be unnecessary as to the administration of justice, while they would tend to 
loosen men’s respect for the territorial judges and magistrates—their colonial brethren 
would be sure to twit them with administering a bungling system, one belonging to 
the middie ages, &c; and everlasting fault would be found with their procedure, al- 
though substantial justice had been all the while administered in the territorial courts. 

o; for the reasons just given. Keep territorial and colonial courts quite distinct. 

As already stated, chiefs and headmen, or elected headmen of villages, might dis- 
pose of petty cases, both civil and criminal, always subject to an appeal to the magistrate. 

The native law here referred to pre-supposes a perfect state of native society— 
complete subordination of the individual in the tribal duties and rights. And even in 
that state of things, it was not an unheard-of thing for a chief to disown the action of 
a subject, or a father or other relative to give the thieving son or relative up, 
and disown him and his action. But itis enough to say that there is probably no 
native chief who has now the secret power and information pre-supposed in this law 
or custom ; and as it is no part of our duty or desire to increase this (on the whole) 
baneful power, this old native law founded on a past state of society ought to be 
entirely ignored by an English Government, the more op atta as it is always an 
admission of inability on the part of the punisher to put his finger on the guilty person. 
But why should there be this inability if the country is administered by English officers 
who are worthy of their position ? 

In spoor cases, I think the old native law of collective responsibility in the Colony, 
or its dependencies, unjust and unsuitable in the present state of things. Perhaps I 
shall be able more clearly to explain my views on this very important subject by 
supposing a case :—A theft of stock has been committed; the owner makes haste 
to inform the police at the nearest station; and the fresh spoor is taken up with as little 
delay as possible. 

If the stolen cattle are driven into a country governed by an independent chief under 
native law, a party of police would proceed on the spoor, while others would announce the 
event to the chief. ks aleady stated, it is either theft or war. If a native chief who 
arrogates to himself that position, with all its secret knowledge and resource, fails 
to prove by the production of the stolen cattle that it is mere theft from a native point of 
view, there is the best grounds for believing that this is his declaration of war. 
If it is not so—if the chief evidently does not mean war, and yet is unable to produce 
the stolen cattle to prove his peaceful intention—it is a complete proof, in the eyes of 
all natives, that the power has slipped from his hands, and that he proclaims to all 
that he is no longer a real chief. 

Tf, however, the spoor goes from the Colony to a native territory ager yr daeee | 
European officers, the procedure would be different. The responsibility of the se 
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would be with the police. But I would propose that the law should enable the officers 
of Government to ‘‘commandeer” what men they should need from among those of 
the district through which the spoor passes. So far the inhabitants ought to be 
responsible and liable to help until they shall have traced the spoor out of their 
district, and until others can be commandeered in the same way. This commandeeri 
of men to assist should be done through the local authorities of the district. tt 
might also be enacted that when stolen stock had been traced more than a certain 
number of times into a district, within a given period, the Ser taxes of that district 
should be charged with all the expenses connected with the tracing of the spoor and 
the capture of the thieves, in the cases exceeding the number laid down. This would 
stir up the authorities and inhabitants of a district who had been lukewarm as to 

iving information, and thus allowing their district to become a den of thieves. 

en this spoor could not be shown to leave a certain district, there would be, of course, 
a fair case against some one in that district. ‘Cattle can’t fly; they can’t go into 
the ground.” The Government, colonial or territorial, ought now-a-days to be 
able to put their hand on the man or men who have stolen cattle. Now would be the 
time for smart policemen to prove that they wereso. If they failed to find the cattle, 
or (if only one had been stolen) a horn or hoof or bit of hide, necessary to convict an 
individual, it would in my opinion be as just and expedient to fine the whole polica 
force to which these men belonged for their inefficiency as it would be to mule 
the inhabitants promiscuously of an English colony or territory for a crime of which 
only one or two individuals were guilty. Besides, such appeals to the corporate or 
tribal relationship are impolitic, and tend to strengthen what ought to be gradually 
weakened and to pass away, if these people are to become good citizens and subjects 
of the Queen. 

This system of collective responsibility is on the wane in Bechuanaland, through 
the splitting up of the tribes, the multiplying of chiefs, whose jurisdiction and re- 
sponsibility are undefined; and frum the introduction of foreign ideas, which bring 

e dividual into prominence. 

When cattle are ‘‘spoored” into the country of an independent native chief, who 

dia his peaceful desires, and yet does not give up the stolen cattle, the question 

ollowing does not seem to be one of criminal law but of border policy :—Ought the 
Government on this (to the natives) test question, to take the natives on their own 
ground, and make the non-delivery of the stolen cattle a cause of war; or ought the 
same number of cattle as those stolen be demanded, with an addition by way of fine? 
The latter course would seem to most people to be most humane. But the end is the 
same in any case—the speedy supersession of the incompetent chief on the part of the 
Government of the Colony. 

But to impose a fine in cattle on the inhabitants of a village or district, under 
the old native law of collective responsibility, and this within the bounds of the Colony 
or in a territory administered by English officers, would be a confession of inability 
to administer the district or territory in question. The natives themselves could do 
one in that way. 

have already said that in certain serious cases it would be advisable—I do not 
say absolutely necessary, to have the presence and agsistance of the native chief along 
with the European judge. 

I do not suggest that any native customs, as such, should be put down by law or 
made penal. They are very disgusting, but I am not aware that more can be said 
against them. A native dance, when there is plenty of strong beer or other intoxicant, 
is nearly as disgusting as the assemblages connected with the boys’ and girls’ mites. 
What is disgusting is clearly the state of mind and feeling of the natives. 

In a certain district a missionary taught his people to march to and from church 
in  aaarente on the occasion of a marriage, and afterwards pay visits to their friends 
in the same way. It was thought a harmless way of spending the time, and it enabled 
them to display the fine clothes in which they appeared, and was better oe 
than beer-drinking and dancing. But the marching came to be done so badly, % 
heathenishly, so disgustingly, that other missionaries did their best to put down thy 


' marching custom as a nuisance. What was really wrong was evidently the state of 


mind and feeling among the people. | 

When advising the Chief Khame on this subject, at Sheshong, some years ago, I 
did not recommend that he should use the power which he possessed to put down the 
boys’ acy ceremonies by force. My advice was, “starve them ; these things live 
and flourish through the beef and beer of the chief; let those feed them who believe 12 
them. And see that those who don’t go to these ceremonies do not lose caste in the 
town ; see that they get due honour.” I would now give similar advice. 

Indirectly, however, such disgusting assemblages might be got at. I suppose 
the colonial law requires that decent clothing should be worn by all the lieges, natives 
included. If such a law were rigorously enforced as to those attending the ceremonies 
in question I don’t think they would thrive. e 

It ought to be mentioned, in connection with the boys’ ceremony of circumcisien, 
that its most serious aspect is its political significance. After leaving the ceremony, 
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the young lads are reckoned as men fit for public service, and have a regimental name 

given to them, and officers appointed over them. For what purpose these youths 

could be thus collected and organized within the Colony or in an affiliated territory 

by chiefs who were no longer independent, does not appear. But the evils attending 

interference with a ceremony which has already lost much of its attractiveness in many 

seh of the country, from the adherenco of the people to Christianity, would probably 
e greater than allowing it to ‘‘ die out.” 

With reference to the natives living within the Cape Colony, I think it would be 
highly undesirable to have a separate criminal code. Itis true many natives are very 
ignorant ; and I can see the force of making law known and understood before its 
breach is punished. But I see no reason in the native character, or in their past 
history, why there should be a special criminal code for them within the Cape Colony. 
In Bechuanaland, any native will admit that the English law (as they see it 
administered in the Cape Colony) is superior to their own. Without prisons, without 
police, without that uniform supremacy of law and that entire removal of our judges 
and magistrates from the influences of bribery and intrigue, which is our boast; with 
the harshness and cruelty of heathen, now punishing collectively a whole cummunity 
for the crime of vue if its members, now coming down with fearful vengeance on an 
individual whose only fault is his genius and his success in life; and guided by no 
evidence, but led on by the denunciations of a witchdoctor or magician,—the native 
laws and customs are the highest and best efforts of people living in a sorrowful state 
of things—a state which is happily passing away, and which we must not perpetuate 
or stereotype by any action of ours. 


Territorial Law. 


With reference to the administration of lawin such territories as Transkei, Basuto- 
land, and I may add South Bechuanaland, it is a subject which I may take the liberty 
of saying has engrossed much of my thought and attention since the late disturbances 
in this district. 

A country comes into the hands of the English by cession of the chiefs or by 
conquest. In either case the chiefs and people openly profess allegiance to the Queen. 
It is seldom, however, that the former peaceful and advantageous course is followed— 
additions to our territory in South Africa have usually followed war and outrage. 

I take it for granted that our object ix making this annexation of territory is the 
Government and well-being of its inhabitants, andthe general promotion of peace. 

In undertaking, for these reasons, such a task as the Government of a territory 
occupied by native tribes, we ought to take up the people where we find them, and 
adopt our methods to their condition, for some are further advanced than others. 
Some men know little or nothing which their chief has not told them. Others see 
nothing more clearly than that the sooner the power of their chiefs to molest and 
retard them is restrained the better. Others welcome the advent of English law as a 
relief from the anarchy of a multiplicity of chiefs without jurisdiction, power, or 


energy. 

‘ihe English commissioner or magistrate comes to modify and guide, and 
eventually supersede, the chief’s power. Our object is not to lead the people back to 
the past heathenism, which nevertheless will be the direct result of our merely 
strengthening and re-enforcing a heathen chief’s power by our superior skill, method, 
and resource. This is loss to the country, as a whole, and not gain. Our object 
ought to be to place all eventually under one law; and to let this from the first be 
generally known. This law would of course be the law of the Queen, not of the 
chiefs. If it is the latter, what have they ceded; of what have they been con- 
quered ? These are the questions which occur to a native, and it is of the highest 
importance that our policy should embody a clear and consistent answer to all such 
questionings. 

In order, however, to reach the people where they are to-day, mentally and 
morally, in a newly annexed banilory 1 should propose, as a temporary measure, a 
modification of our mode of procedure in conducting publictrials. While the criminal 
code of the Colony would be the standard of reference, I should depart from its 
procedure, so as to allow the panel at the bar to be questioned by native jurors, as 
under their own law. My experience among the natives convinces me that the ends 
of justice would be promoted by following this course, although I am aware it is in 
the teeth of our own mode of procedure. 

Besides some modification in the mode of procedure, under territorial govern- 
ment, I should propose that certain local and temporary ile ik should be sanctioned 
by the Cape Parliament, suited to the condition of each locality as to civilisation and 
edueation. For instance, in districts where stock-thefts were common, it would be right to 
institute some special I iro para t which would be most likely to act as a deterrent. 
A very heavy fine in selected stock would be a grievous thing for a native to have to 
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pay as a punishment for stock-theft. The glory of his achievement would vanish at 
once. In cases where there was evident inability to pay this fine, a lengthened period 
of imprisonment, with hard labour, in a distant part of the Colony, would be next in 
severity. Considering, on the one hand, the traditions of the natives as to cattle-lifting 
and their passion for it, and on the other, the too exposed state of colonial stock, the 
punishment attached to this crime ought to be exceptionally severe. 

The horrid serviecs of the ‘ doctor” or native priest or magician will be 
occasionally brought into requisition in such a territory by those who trust to his or 
her spells. In case of death ensuing to the victim of their ‘smelling-out,” while 
the actual kiNors of the victim night be indicted for murder, a sentence of not less 
than imprisomuent for hfe with hard labour ought to be imposed on the priest whose 
functions are so danverous to the well-being of society. 

A bye-law would also be necessary, enacting that the Heges of said territory, 
whonrcover they appear outside of their own res “dene 3, be devently ‘clothed. The 
supposed vc aritrariness<” of this would never oceur to a ‘native. He would regard it 
asa pert of the * pusho” or mod: of government under which he was living. 

The trial of Enrepeans coming before the territorial courts would be conducted 
asin the Colony; Trt when a netive wes concerned, and he reqnested that the local 
or terri vial made of VTA. 6 dure To follow ed, hits regne-t should be granted. 

ASAo Pura} OUbe and ¢ the bye-lows, taasmuch as they would be instituted to 
Tee OTe CEE OF ok native inhabitants, ae cupposition would be that Europeans, as 
a class. would net he affected by them. T° however, a Uuropean should so far forget 
hinieli as io offend acain-s! aay one of the special territorial laws, it 1s evident 
thatihe fact. oF ns Long a Haropean would be no mitigation, but rather an 
ageravation of his erime. Suppore a Exropean were lbrought up for breach of the 
bye-law that all the inhabitants should be decentiy clothed, or that he had em- 
ployed or had been a party to the employment of a “ smelling- out’ doctor, or that 
he had made a raid by himsel?, or in company with others, into a neighbouring 
district, and had stolen stock, in all such ec Ases the special hye-law ought to apply 
to the European, and with its ‘ utmost rigour.” 


CIVIL. 


No written civil laws. 

The Bechuana had vassels, but no hired servants. A man would call his 
neighbours to a special work, say helping to dig his garden. An ox would be 
slaughter ed, or mame kitkd. What they ate, and what they got in the evening to 

carry home, was their “ pay.’ Buying, selling, hiring, borrowing, were known 
among the natives themselves. When barter was accomplished on the spot, no 
Witnesses were sotcht. When, however, only past payment was made, or something 
was bought and not paid for then, or borrowed to be returned under certain con- 
ditions, one of the parties would say ‘A re ce mou bothun ”’—* Let us do this before 
witnesses.” Tho transaction would then teke place before the men who happened 
then to be in the sevdl “kyotla”” or court-yard of that division of the town; or if it 
was an lnpertantineteer, before the chief himself in his court-yard ; and thus the 
obligations would be we Uknown and binding. 

A native’s most stable possession was coriainly not his land, but his cattle. You 
might drive him from his country or the distri-t where he then was, but he would 
do his hest to take his etock ae hin. NSonth Africa lias been so wide, and s0 
thinly inhabitated, that trekkius” is soon resorted to te get out of a difficulty. Thus 
the reht to certain fountain or ari ming vround wa- of compar atively httle consequence 
toanative, andin no sence contr: astad with other rights or possessions as excelling 
them. Tn short, lanlin South Africa mey he said to have been not ‘ real” but 
“qnovible” property. 

Ji aaan’s lite had heen taken upon whom hitle children depended, the sentence 
wight melide a fine for their support. Tf a man were maimed by another ina 
malicious way, he would have to pay fer the injury which he had done in cattle. 
Tn like manner, property destroyed would have to be replaced. 


35-36. Already described under “ Crimes.” 
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When aman can’t pay his debts, and his nearest relatives won’t assist him, or 
are tired of doing so, the creditor can only ‘‘give him time.” But such, ‘debts never 
dic” till paid off. 

: do not think there is any advantage to be gained by attempting to frame such 
a code. 

Contracts of service between masters and servants would be entered into before 
the magistrate. This is now done before the chief. I am not acquainted with the 
colonial law in question. | 

The age of majority comes carly if tested in the caso of a young man whose 
father has died, and who is under the restraint and guardianship of near relatives. 
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After circumcision, the boy is supposed to be able to manage affairs. Perhaps he 
would then be thirteen years of age. A son whose father is living is treatedas a minor 
long after circumcision ; indeed many fathers never treat their sons in any other way, 
endeavouring to rule everything till the last. 

Girls are, or were, enrolled in regiments during the girls’ ceremony, in a manner 
similar to the enrolment of the boys at circumcision. These womcn-regiments have 
their appointed heads, and are liable to be called out by the chief to do work befitting 
women. We have here no doubt the germ-idea of the regiments of fighting women 
of tho West Coast of Africa. 

The private and personal nghts and immunities of native women and wives are 
soon told. She is exempt from work, and regarded as ‘‘unclean”’ for at least one 
month after child-birth. She may scold her husband, and she may leave him; the 
usual sequel of which is that she is beaten for her scolding, and brought back and 
beaten when she runsaway. If however the woman is notoriously il-used, and 
especially if she has powerful relations, she has the right to ‘ uhala” or separate from 
her husband entirely, who in that case has no redress. 

Women’s dutics were far more numerous and varied than their nghts. When 
the men select a site for a town, the women build the houses, the men assisting, with 
the large pole standing in the centre of the hut. For many months in the year the 
women work every day in the gardens. When they come home, they have to go for 
water perhaps more than a mile away, carrying back a heavy pot of water on their 
head. ‘Tho sipper has to be cooked by them with fire and wood, which they have 
carried home in bundles on their heads. Before day-break they are off to the gardens 
sgain, which may be as far as five miles from their house. I describe the native 
custem ; happily this is changed in South Bechuanaland by the universal use of ploughs 
among all who can scrape together the money with which to buy them. 


MARRIAGE. 


Polygamy has undoubtedly decreased in Bechuanaland since the coming of 
Christianity. 

To the teaching and practice of Christianity. 

No missionary society in Bechuanaland gives any place in the church to poly- 
gamists. Public opinion in this country has been so educated that no church members 
would consent to this now, even were a missionary to appear who would countenance 
polveamy. For that reason, hischurch and he would be regarded as ** of no account.” 

Plainly, the polygamist who professes belief in Christianity and seeks admission to- 
the church, and the adulterous backslider seeking re-admission, occupy widely different 
positions: the samo practical tests will be required of cach, namely, to give up all 
secondary alliances and stick to one wife. The probability is that the man, who, coming 
out from heathenism and professing his faith in Christ and his willingness to retain 
only one wife, will carry out dis views and live consistently. It is feasible to think 
this of one who cones out at all, and endures whit is to be endured in consequence. 
In the ether case, the man las been thus tied and has failed; while therciore his 
repentance is not to he di-turbed it ought to be tested Ly the laspe of time. 

Polygamy wes never practised by the the majority oo ai ain Bechuanaland, for the 
same rensons Which prevent the miujovity of people in England from setting up their 
carriage, A corsmon man might attain to two women, Gr even three, in exceptional 
cases. Only headmen or chict’s favourites attained to four woinen or more. At 
present, Prnow of no young manin South Bechuoisdund yo is jolyianust > few 
young men have two wives. These remarks apply to the circles outside the church 
members, but who are of course not outside the cood intiuences of Christianity. 

In Pechtnonaland, the cattle given by the family of the young man, or by the man 
himsch, to the family of the woman prier to ‘mariage,’ have certainly nothing 
whatever to dowith at’. offlement for the wemorand her children.” This idea is catircly 
forcien to this part of the country. Herathe eaifle goto the woman's cher or relatives, 
and become their absolute property. It is evident that mi-apprchension may be 
produced on such a sibject as this by puttine one aspect of it too far. The transac- 
is not amore sale as some call it; and vet to ddesn of ged pro gua is always p .:ent. 
Bechuana permits settled marricgves, and the first lethvothel usually took place 
while the children were too youne to bo conscious of what was transacted. The 
wishes of the children were thus not consulted. But then the eattle themselves, as a 
mere price, would not make their posse.sor, if a manof low birth, eligible for a 
headman’s daughter. 

What was really bought and secured in Bechuanaland as personal possession, 
by the man giving the cattle, was the child-bearing power of the women. If the 
woman proved to be barren for that reason, the bargain (or “marriage’’) did not hold 
good. The woman went home to her parents, and the cattle were returned. Ifa 
man and woman quarrelled very serivusly, and the woman {!-d to her parents and 
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positively refused to return, the man could not force her to do so against her own will 
(and that of her parents understood). Therefore she was not bought. But hecouldclaim 
all the children of that woman; and that, specifically, on account of the cattle which 
he had given. If, as we have seen, she had no children, he could demand his cattle 
again. If, being aChristian man, he had taken to wife the daughter of heathen peo 
and had not given cattle, if his wife died, the heathen parents according to native law 
could claim dit the children. They were their children; for no cattle had been given 
to them when the deceased wife was married. Ifa woman quarrelled with a man 
who had contracted a Christian marriage with her, and had given no cattle according 
to native law, she could not only, in common with other women, separate from her 
husband on the score of ill-usage, but could also take away with her all the children. 
Therefore in Bechuanaland Christian people, to makesure of their children—and from 
no other attachment to the custom—used to give the cattle secretly, after the heathen 
fashion. It is my present endeavour, as far as possible, to fight this battle by in- 
ducing nominal Christians and respectable outsiders to get married in church, and my 
statement to them is that registration in the church marriage book is our English 
equivalent for the giving of cattle—it stamps the legality of a marriage. 

The social condition of women has much improved since the advent of Christianity. 
The ploughing is now done by the men, the weeding by the women, and the harvest- 
ing by both. They are not regarded by the men as their equals; but are much more 
their companions than before. 

The only ground of divorce fora woman according to native ideas would be 
fear of death at the hand of the man. But a native man will send off to her parents 
a woman who is desperately lazy or thievish, as well as the one who is unfaithful to 
him. Indeed this last is much winked at by native men; and even the wages of the 
woman’s immorality is coolly appropriated by the man. The hospitality of a poly- 
gamist would include his appropriating to his guest one or other of his ‘‘ wives.” 

A stranger visiting the houses of a polygamist would be struck with the politenes 
and apparent friendliness of everybody ; and’ the common respect for the lord of the 
harem. But there are deeper and very different feelings, which a visitor or passing 
traveller would never ascertain. The very word which. describes the act of taking 
more wives than one (qo tsaea lebuba) means literally to ‘‘ take” or marry jealousy. 
The women of a native polygamist are perfect strangers to the feeling of a wife; and 
one is sorry that, for the sake of perspicuity it is sometimes neccessary to designate 
one of a harem a ‘‘ wife.’’ They know why the cattle have been given for them—to 
bear children, to cultivate gardens, to make beer and other food. A young woman 
knows what is meant when her old and used-up ‘‘husband”’ invites to an evening meal in 
her house his grown up son by an older woman, and then suddenly disappears, leaving 
the two alone in the house. The greedy old fellow argues that he gave cattle for this 
woman, and she must therefore bear children, who of course will be reckoned by him. 

The cattle pass to the father or guardian absolutely (see answer to 6). 

The father could not ‘‘ resume control of her,” unless a separation had taken 
place between her and the first man. 

It is my decided opinion that this system should not be legalised or sanctioned 
by Government in any way. 

Nothing like this known to me. 

Are not there exaggerated symptoms, apparently peculiar to Natal, owing to the 
fact that the system, in all its grossness, is there sanctioned and upheld by Governmant. 

In a formal Bechuana matrimonial alliance, there were t ceremonies and 
feasts: two for betrothal; the third the marriage feast, which was preceded by the 
delivery of the cattle, which, as we have seen, was the legalising and ratifying act. 

In cases of Bechuana polygamy there is always a ‘head-wife.” This is 
practically, and from our point of view, the man’s wife; the others are his concubinés. 

A court of nattve arbiters might be sanctioned, as a temporary measure, to decide 
questions about ‘“‘ marriage ” and the custody of children, from their own point of 
view. This court might consist of the elders of headmen of a village. But if 
parties appealed, and came before the magistrate, the colonial law should be 
administered, except in cases hereafter specified (see answers to 49-50). 

The conduct of polygamists themselves has fully convinced me that they themselves 
regard the ‘‘smaller wives” as concubines. They take good care to make provision 
for them and their children in their (the father’s) lifetime. No native polygamist dis 
intestate. When another woman is taken to the harem, provision is then made for 
her and her offspring. Therefore at the death of a polygamist what each smaller 
house has not got actual possession of, is the property of the “big house;” anda 
bye-law might be sanctioned which would recognise this, and prevent the eldest sou 
from taking forcible possession of the stock or other property of the ‘smaller 
houses.” The proof of ownership would be the native custom now described, and 
the fact that the stock or property in question was found in the charge or possession 
of a certain “‘ minor house.” 

The tribal idea favours the eldest son. He has great power over his own fall 
brothers, as well as over the other “sons of his father.” On this account the father 
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us ually gives separate breeding stock to the various full brothers in his life-time; and 

gives them also what he can in the way of help to a separate establishment. For 
instance, he will give a son a herd-boy, who will be his vassal, and remain in his 
service. In the same way he will give a girl tohis daughter-in-law. In all these 
and similar instances, the power and rapacity of the eldest son, after his father’s 
death, are recognised and provided against by the father, whose “will” is expressed 
in these arrangements. 

This (as explained in answer No. 6), isa fair description of the position of 
women according to native law. I think the colonial law ought to have nothing to 
do in the way of recognising customs so degraded. 

Bechuanas invariably speak of polygamy merely as an indulgence and a sign of 
wealth. Several of my answers have testified to great changes having taken place in 
native customs in South Bechuanaland. 

Enact that the marriage of all head-wives should be celebrated before a duly 
authorised marriage officer, after bannsor license. This would be announced as ‘‘ our 
way” of recognising a man’s “ head-wife.”’ 

Announce, as a consequence, that the issue of such marriage belong to the man 
without cattle equivalent. 

Announce that the women and children of the smaller houses will be protected 
by Government in possession of what has been given to them by the man during his 
lifetime ; but that they are not recognised asthe man’s Aeirs in any legal sense. 

The very minimum of interference is suggested above. Beyond legalising the 
hea d-wife and her children alone, I should not propose any further restrictive legisla- 
tion as to concubines. Christianity, education, and time must be trusted to do the 


rest. 


INHERITANCE. 


I know of no instance of this in Bechuanaland. 

If aman has been married according to colonial law, the children of that marria 
are his legal heirs. The others ought to have been provided for by him in his life- 
time, according to the usual custom of polygamists. 

I should not recognise the taking of a second woman, after marriage to the first, 
according to colonial law, as anything else than concubinage, and therefore not 
legally criminal. 

The law of primogeniture is so eat hy ie part and parcel of the native mind 
and thought, that to depart from it would be to them a great, and, I think, needless 
shock ; let this law obtain in a native tribe or territory till its inhabitants publicly 
and formally desire its abolition. 

I would recommend that at all native marriages the marriage officer should be 
instructed to ask the parties under what law they desired to marry—that of the Colony, 
or the local bye-law recognising primogeniture—the answer to be duly registered 
for future guidance. 

Of course, a native ought to have the liberty to make a written ‘‘ will” .in his 
lifetime if he chose. I should recommend that such will, in order to be legal and 
efficacious, be attested as witness by the district magistrate or his authorised deputy, 
or by a recognised minister of religion. 

When a native man dies, his nearest relative sends a report of the event to the 
chief. In native practice this would usually be all the chief would hear of the event, 
as we haveseen that no native mandiesintestate. Taking it for ted that this habit, 
of providing for children and dependents would continue to characterise the native 
men under lish rule, the administration of native estates would be easily trans- 
acted, and would involve little trouble beyond the changing of names in title-deeds, 
&c. It seems to me that the work of this department would be best performed by 
the magistrate ez officio. 

In Bechuanaland, as has been said, the marriage settlement is made by poly- 
gamists quite distinct from the stock given to the woman’s father or family. The 
~men degnsadl: control over what he gives to the woman’s family, but he continues to 
have the management of the servants, cattle, &c., settled by him on the woman and 
her children. Bo far as my experience goes, any attempt to divert the father’s coveted 
cattle for his daughter, into any other el, would cause no end of confusion, and 
do no good. This cattle-giving needs only to be let alone in connection with previous 
suggestions, and it will fall into disuse. 


LAND TENURE. 


The land throughout Bechuanaland belongs to the tribes as such—chiefs and people. 
To sell land or to buy it was unknown to the Bechuanas. To take by force if a tribe 
was powerful; to retreat to poorer or less desirable districts if a tribe were weak; 
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such wus the practise in the olden time. There was always room to move about in 
and a place to flee to. 

The chief and h:1lmen preside at the laying out of atown. When the chief 
has, with tho advice of his councillors, selected the site for the public court-yard, cattle 
kraal, chief’s harem, &c., it is comparatively easy to lay out the rest of the town; for 
every headman knows exactly the direction in which his division of the town must 
stand as to the public court-yard. In the same way, the chief selects his public 
garden or gardens, and also a garden for each of hiswomen. From these gardens on 
all sides the various hoeadmen arrange their gardens with the assistance of the chief. 

Again, in connection with the grazing of stock, the chief makes his selection of 
fountains, or river districts, as grazing stations. The headmen radiate in the same 
gencral direction (and as far as circumstances will permit) to the chief's cattle stations 
as their houses so stand to the ‘“ kotla” in the town, so that neighbours in the town are 
also neighbours at the grazing stations. 

And lastly, at a radius from tho town beyond the grazing districts are hunting 
stations, which are usually the residence of vassals. Here again the chief comes in 
first, his vassals are most numerous, and their hunting ground most productive; the 
headinsn spreading out irregularly according to their possessions in vassals; for it 
somctuues happens that a man is wealthy in cattle and comparatively poor as t 
vassals and hunting ground, and tire rersa. 

Tho Bechuana tribes hold their countries by right of conquest—the feeblest of 
thom having driven away those who, feebler still, fled into the Kalihari Desert, and 
cousented to become vassals and pay tribute. 

Ilaving settled in a district in the manner above deseribed, the Bechuana man 
possessed property in the town, in the ueighbouring garden land, at the grazing 
station, and at the distant hunting ground. ‘The site for the town was a public ques- 
tion and depended on many political as well as other reasons. But the site having 
been fixed on, the chief could selcct his garden-ground. One garden was public--the 
‘“‘ garden of the rain,” although its corn belonged to the chief ; and part of the duties of 
of the people of the town was to dig this garden. The chief’s other gardens were his 
private proporty, in the same way that the rest of the gardens of the tribe belonged to 
their respective owners. | 

Thus the Bechuana men had individual rights and property in houses, ens, 
grazing lands, and hunting stations, usually accompanicd with rosident , when 
they first came into contact with Europeans. 

There have been no boundary lines as we understand them. In times of peacethe 
hunters of neighbouring tribes whose stations were farthest from their respective 
homes, would meet in the hunting ground between the fountains and wells at which 
they were respectively stationed, and help one another to tobacco, and tell one another 
the news. Thus a line passing along between these extreme hunting stations would 
form what Europeans would call a boundary line between the two tribes. 

The individual tenure of house, land, &c., was as stable as the tribal tenure of the 
district as a whole. 

Certainly not ; the country was wide, and if they could not turn to one side they 
could turn to the other. A great deal that is said by natives now about land and 
boundary lines has been learned from Europeans. 

The real notion of the natives among themsvlves about land is that a man hashis 
house or houses, gardens, grazing ground, and perhaps hunting station. The landof 
a tribe consists of the aggregate of these possessions ; but land which neither they not 
their vassals are occupying, is not regarded by them as theirs This is their true 

about land ; and it is consistent with the fact that they never traded or speculated i2 
land—always seized on it, and occupied what they could of it. 


TENURE OF LAND BY NATIVES UNDER ENGLISH GOVERNMENT. 


small frontier farmers. ‘They have led out the fountains; they grow wheat, mall, 
native corn, &c. They have also considerable property in flocks and herds. Som 
years ago, these native farmers, finding the old tribal life in the town irksome 
unprofitable, spent the greater part of the year at their farms. This was di 

to the chiefs, who shout out the oldlaw that a d tribesman is never long abest 
from the public court-yard«g§ the tribe. My advice to those chiefs who, ance 1876, 
came under my iufluence was to sanction this living in the country, but to 

one or two gatherings of the tribe every year. The unsettled state of their coust] 
has interfered with this quiet farming life; and chiefs recognised by the English 
friends or subjects of the Queen have been able of late years, and with the prestg? 
thus acquired, to secure a complete return to the old tribal life in the one 
town, and the farms are only visited hastily and occasionally. 
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-’ this life of mdividual se# reliance at: the farms. _Whenever,.therefdre,.a native has 
opened up a fountain, and is cultivating a farm, I should advocate his getting a 
formal “ ” from Government entithng him.to occupy the same. In‘the same 
way I should propose to give individaal titles to village erven with right of pasturage 

But in-the first instance, and for say ter or more years, their titles would ‘be no 
more than mere permission to occupy the farm, garden, &c., in question ; and Ishould have 
printed in wore than one language, on the “paper” issued by Government—“ not 
negotiable—not transferable.’’ | 

This would only represent in words the native law concerning land, which does not 
recognise its saleableness, but regards it as the property of the tribe. I should also 
propose that it be held to be criminal for anyone to attempt to buy or sell, to mortage 
or receive as such, any land represented by the ‘“‘ paper ”’ of which we are treating 

Thus the Bye-law or Territoral law concerning occupancy of land would be 
temporary and preparatory to assimilation to the law of the Colony. 

After the lapse of time, and the appearance of the fruits of education among the 
| aa when it beca:ne desirabie that Territoral Government should be superseded 

y that of the Colony, a public and special meeting of the tribe could be convened; 
and the tribe in its corporate capacity, with the sanction and advice of the repre- 
sentative of the Queen, could resolve that from that time tho tribal lands should be 
saleable and transferable, and that the holders of the provisional titles should now be 
supplied instead with title-deeds after the colonial fashion. 

By the above plan of dealing with native land, the Government would be: sure of 
native sympathy, especially that of the most intelligent and best behaved. There would 
be no sudden shock ; and yet the scheme begins with the native law as we find it, and 
carries the country forward till itsland-law becomes assimilated to that of the Colony. 

19. If discontent on this subject existed, its proper expression would be to hasten the 
tribal meeting referred to above, which, with the High Commissioner’s sanction, would 
free the land for sale. , 

Such discontent as to the non-saleability of land is not natural to the native mind. 
Without prompting from European speculators, they would not wish to sell. me 

20. As part of the scheme which I would propose, there ought to be an annual in- 
spection of farms and holdings under this special land tenure, by an officer appointed 
to the work by Government. It would be required of every holder of ‘“‘land paper’’ 
that he should build a suitable house on his farm, and enclose his arable land with 
wall or growing hedge. The inspector would report as to progress or otherwise of 
individuals in this direction. It ought to be understood from the beginning that no 
improving and industrious tenant would be removed from his land. But that it be 
also understood, with equal clearness, that if, year after year, the inspector has to 
report ‘‘no dwelling-house ;”’ ‘‘no enclosures;” and if the police authorities report 

that stolen stock has been found on such farm; in such case it should be lawful for the 
Territorial Government to remove this man from the farm, supplying him with an 
erf in a village instead. Further, the Territorial Government should have a list of 
the ‘‘ beat kept village erfs and gardens ;”” and on such eviction from a farm, the man 
whose name occurred first on this list of industrious villagers should be offered the 
larger holding, of course, under the same conditions. 

Besides the healthy stimulus which this would giveto industrious natives, it would 
also introduce an element of uncertainty and insecurity as to the permanency of a 
native’s occupancy of erf or farm, which would tend to discourage the calculations of 
land jobbers. 

21. I should recommend that the necessary surveys, registration, &c., for the 
native territory be kept quite distinct from similar offices in the Colony. The whole 
thing would be so difforont that it could be worked satisfactorily only if separate. 

22, The land being still the property of the tribe, I should recommend that only a 
small payment for stamps, &c., bemade by individual holders of ‘‘land-papers,”’ 
varying according to size and value of holding. I should recommend that tha ex- 
penses of survey, &c., be not charged to the individual holders, but be paid for out 
of the taxation of the territory. To meet this I would classify the taxation, so that 
farmers or occupants of large holdings should pay in proportion to the size and value 
of the holding. Thus they would only pay a general tax, and would not be able to 
say that they had purchased certain deeds, &c., when dispossessed for ill-conduct. 

In the case of the death of a holder of land, if his heirs were capable of farming 
the ground as required by law, I would make no more thana nominal charge as fee 
for making the necessary alterations in the records. ; 

| I see no good object in making heavy charges for “office work” in connection 
with land, especially in any scheme for'a native land-law. 

23. This reluctance would beunknown in South Bechuanaland. When it was imminent 
that English supremacy would be proclaimed in South Bechuanaland, I received 
repedtod messages from headmen aad others,—‘‘ We hear you are trying to plead that 
our fountains be retained for us; do not weary in fighting this battle; we shall be 
deeply indebted if you do this, &c.” | 
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Reluctance of this kind would mean that the tribal feeling was still strong in the 
district. Therefore no one wanted to be the first to be guilty of unpatriotic mnova- 
tion. In such a case there would be still hope in the chiefs heart of securing his 
independence. This is quickly seen by his people, who act in sympathy with hin. 

According to the scheme indicated in these answers, the machinery for Territorial 
Government, including assistance from native chiefs and people, would overtake the 
settlement of all land cases within the territory. 

A “land court,” with its agents’ fees and other attendant expenses, usually means 
the mort ging. of the ey the native claimant, before it is well out of the land 
court. ‘‘Nativeclaims’’ also become a speculation for sharp Europeans, a private engage- 
ment being entered into between them and the claimants for so much, if the caso is 
successful. This usually necessitates the sale of the farm, which the same agent 
manages entirely. A second European makes his appearance; pays part of the price in 
stock, wagon, cart, &c., and the balance in cash, from which the helpful agent gets 
his share. The transaction is usually well-washed down with Cape brandy, 
and there is great friendliness between all parties at the time. Only the land-court 
has established the man’s title to the land in such a way that when the process is over 
the land is no longer his. 

The Territorial land-law here proposed protects the native while still in his 
ignorance. The Territorial judge or magistrate, assisted by the natives themselves, 
would settle all territorial land cases. 

Of course, when the time came when the natives themselves desire the land to 
become saleable, then all special or bye-laws would cease, and the native land owner 
would come under the same laws as his fellow-subjecta in the Colony. All land titles 
would be already clear, and would only need to be made saleable. 


LOCAL SELF-GOVERNMENT. 


The answer to this question is fully given under the heading ‘“ Crimes.” 

Inlarge Bechuana townsthereare clans or sub-divisions of thetown, some of which, 
at some former period of their history, have been independent ; but who, for various 
reasons, have subsided into their present subordinate position of one of the clans 
comprising a large town. 

These sub-divisions of a town manage their own affairs. Asa rule, few cases are 
carried past their own chief to the great chief of the whele town. Cases which go 
before him represent usually a quarrel between one of their town and one of another 
similar division ; or between two chief men of one clan or division of a town. 

Thus in every native community, however small, these are the elements of local 
self-government. The headman will at once be pointed out to you. If you aak who 
are next to him, he will point them out exactly as they stand from a native point of 
view. As a matter of policy, it is evident that the more the Government can use the 
local headmen the better. 

The idea of raising and expending taxes in a district occupied by several headmen 
would be attained to in the course of time. It would not be well to force such 4 
thing, itis novel. But for a petty chief with his “brothers” to tax themselves 
and people, at the suggestion of their own magistrate, for purposes connected with 
their own district, would be perfectly natural. The union ofsuch headmen in a wider 
district, and yet not reaching to the whole tribe and the chief, would be the novelty. 

I take the liberty to give it as my opinion that such territories as the 
Basutoland, and South Bechuanaland would be best governed by an administrator 
in correspondence with the High Commissioner or Governor-in-Chief, and 
with England. 

England has always claimed, and has recently in a more emphatic manner re- 
iterated the claim, to have the governing voice as to native policy in South Afnica.— 

This claim on the part of England implies duties and responsibilities. It implies 
that when native territories, such as those mentioned above, came under the Queen's 
sway, and the native inhabitants are able and willing to pay for a local or territorial 
government, England should come forward and assume the responsibilities of such 
govenen until such time as the territory in question is fitted to be annexed to the 

lony, and both colonists and natives are agreeable to the annexation. 

Remembering that the inhabitants of theseterritories are pastoral and agricultural 
‘‘farmers,”—the industry by which the majority of the inhabitants of the Colony ear 
a livelihood,—there is thus so much of necessary and honourablerivalry involved in thet 
common industry and juxtaposicion, that the government of the one community by 
the other (unconsulted and unrepresented) would seem to be a very peculiar arrange 


ment, as well as a very severe strain upon the justice and unselfishness of the governing 


class. | : 
Supposing, however, that the Transkei and Basutoland are annexed finally to the 
Cape Colony, the colonial legislature has two alternatives before it : 
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19. 
20. 


21. 
22. 


23. 


1. To establish in theese native countries a Territorial Government, managing its own 
localaffairs, &c., represented inthe pal clan by theSecretary for Native Affairs. 
2. To annex these countriestothe Colony, itting their inhabitants to the privileges 
of colonial citizenship. | 
third course, exemplified in the recent history of Basutoland, would seem to be 
rfectly untenable and unadvisable. When the taxes of Basutoland went to Cape 
own, freely elected representatives should also have been sent. When laws were 
imposed on the Basutos without their own voice having been heard in the matter, 
they ought to have been imposed by ‘“‘the Queen’’ and not by the Cape Parliament. 
‘“‘Paternal’’ government they can understand; the government of one of the 
country by the inhabitants of another and neighbouring part, does not evoke the same 
confidence or command the same : 

Considering that recent events in Basutoland have tended to eae Scaee the 
position of the chiefs in that country, it would not be advisable to wait till the fran- 
chise was asked by the people in the face of their chiefs ; but rather to proceed upon 
one or other of the courses suggested to settle the government of the country, giving 
it Territorial Government and general management of its own local affairs, or the 

privilege of sending so many representatives to the Cape Parliament. 

The first form of government, as will appear from the answers already given, 
seems to me to be best adapted to the present condition of the territories under 
consideration, the whole system of Territorial Government being ‘‘in a train” and 
preparatory to annexation to the Colony. 

The best hold on natives towards improvement would be that mentioned in 
answer 20, ‘‘ Land.” I should use no compulsion as to the round hut, only, as a 
matter of course, its owner would not be eligible for a better holding. 

I should certainly not charge a well-built dwelling-house more than a hut or 
hovel, if the tax was on ‘“ dwellings.”’ 

I should recommend that in every district a suitable dwelling-house be erected by 
Government as a specimen; and the price of its erection ascertained. Where stone 
for building could not be obtained at a cheap rate, I should recommend that the 
walls be built of sun-dried bricks, with over-hanging roof. This would make it a 
cheap house, and yet a durable and servicable one. ‘rhe walls would admit of any 
colour of plaster, or of being papered inside. This for beginners; better houses of 
course for those who were more enterprising and industrious, and who were able to 
pay for their erection. I would propose that natives should have the option of 
asking their magistrate to examine and approve of their building plans and contracts, 
to witness the signatures of the contracting parties, and, in general, to act as recognised 
umpire between the parties. 

I do not know if loans for house building would be much needed. The house I 
have indicated would not cost much money, and aman might well wait til. he had 
earned the necessary amount before he removed from hisround hut. A nat ve would 
have more pleasure in enteringa house paid for than in going on for years after 
entering the house to pay for its erection. 

No; a far healthier plan would be to promote such men to better holdings as 
occasion offered. 

Natives will take a greater interest in agricultural societies when they know more 
about the subjects, and feel more confidence in themselves, in Government, and in the 
future. 

Government farms in native territories, where the breeding and rearing of 
horses, cattle, sheep, and ostriches would be practically taught and exhibited, and 
where young natives might be apprenticed on paying a small premium, would be the 
true beginning in the mind of a native of a tas¢e for excelling in such things. Having 
shown them what is desired and how to do it, a territorial magistrate might call his 

eople together, explain what an agricultural society was, and how constituted. 

overnment might also give a subscription to its funds (which of course would be 
out of the taxes of the territory); but the successofthe society would depend on the 
mental and other attainments of the people themselves. If such a society did not 
succeed at first, I would see no reason to despond. After all, a good market for stock 
and farm produce is the best encouragement which can be given to a farmer to exert 
himself and to improve his stock and his methods. 

If theinhabitantsof anativeterritory outside the Colony donot want spirituous liquors 
sold in their eee I am at a loss to know why such sale should be forced on them. 

‘Beyond the Colony,’’ saysthe question, implying, I suppose, that within the 
Colony, the licensing laws do not need improvement; nor if they do, the necessary 
suggestions are not ‘ixely to come from a Native Laws Commission. Vow it occurs 
to me that the colonial system of granting licenses for the sale of strong drink is 
capable of great improvement; and I think the consideration of this subject demands 
the special attention of the Commission, as deeply affecting the native population. 

bclonial hotels and roadside inns are useful; but what are cunteens in out-of- 
the way places, and especially onthe borders of native territory, or in the heart ofa 
native population ? Utterly useless and destructive ; a disgrace to all concerned. 
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If tho natives of the surrounding distziet declare they don’t want this canteen in 
their midst, in the name of all that is redsonable, why should it be foreed on them? 
If, on the other hand, the ignorant and degraded natives, losing taste for their own 
beer, and craving the fiercer excitement of the distilled spirits of the canteen, are con- 
stantly found there, bartering their own or other people’s stock, the grave question 
remains for the Government to answer,—Are these people ‘helped or improved in any 
way by the planting by Government of a canteen in therr midst? Be it remembered that 
& canteen is an innovation in a native territory; its removal therefore is only to 
return to their former condition as natives. In such circumstances, as it seems to 
me,. the central government, as well as local justices with local bias and local interest, 
ought to have a say in the matter of those mischievous and thief-breeding places 
In my humble opinion, only hotel or road-side inn licenses ought to be given; and 
always in connection with suitable accommodation for man or beast. =’ 


By Dr. Theophilus Hahn, Grey Library, Cape Town. 
LAWS. 


Repuisgs To 


is 


Ome, 


Iam well acquainted with the Namaqua-Hottentots of the north-western part 
of the Cape Colony, especially those in the so-called Zandveldt, Port Nolloth, the 
Mission Stations, Steinkopf, Komagas, Concordia, at the Mines Spectacle, O’okiep, 
and Springbokfontein, and with a part of the Khamiesbergen. I have travelled in 
Great Namaqualand, on the outskirts of the Kalihari Desert, where I had an opportunity 
of intimately acquainting myself with the customs and manners and laws of the 
Namaquas of the various tribes. I also travelled in Damaraland, and studied the 
customs of the Damaras (Hereros), a Bantu (Kafir) tribe. In those parts live also the 
so-called Berg Damaras, who, however, speak the purest Namaqua, and have more or 
less adopted Hottentot customs and manners. For the last three years, living at the 
Cape, I often came in contact with the Amaxosa Kafirs, especially of the Gcaleka and 
Gaika tribes. Mv knowledge in general of the Bantu races I have gathered from the 
various authors (Waitz, Fritsch, Miiller), and from the works of Alberti, Liechtenstein, 
Kay, Gardiner, Isaacs, Arbousset and Daumas, Alexander, Burchell, Campbell, Chase, 
Christopher, Cole, Colenso, Degrandpre, Delegorque, Dohne, Fleming, Gardiner, 
Holden, Livingstone, Mason, Moodie, Napier, Mohr, Mauch, Mer , the ee 
ceedings of the Berlin Mission Society, Nicholson, Patterson, Philip, Pringlo, Van 
Reenen, Kretschmar, Schultheiss, Sparrmann, Steedman, Sutherland, Thompson, 
Thunberg, Ward, and from various papers and phlets. I have also had intercourse 
and correspondence with men who havo cither beh residents or grown up with the 
natives in various parts of South Africa. 

It is very difficult to say by what process laws are made among natives; most 
travellers’ endeavours to get information on these points have been fruitless. The 
laws are traditional. From what I could gather among the Hottentots and Hererés, 
there aretwo kinds of laws, viz.: (¢) laws par excellence, #.e., such laws as take 
their origin from a decision of the councillors, and have been sanctioned by the chief, 
and thus became antecedent cases. (2.) Laws which are closely connected with custom 
and superstitions, and become en vogue by a natural (silent) mutual consent or under- 
standing. ‘These second class laws are the most difficult for legislators to deal with, 
especially when they are repulsive to our feelings of morality, decency, and humanity, 
and when we have to abolish them. Rooted in superstition and in customs which go far 
back to the very dawn of man’s life, only the civilizing power of trade, commerce, 
and Christianity can, in the course of time, extinguish them. Hasty legislation on 
certain matters are certain to provoke the native mind, which runs in a quite differ- 
ent groove frum our own, as, for instance, viz., acts for the cattle branding, abolishing — 
of polygamy, title deeds to lands &c. 

In the laws of the first kind, the people take no part in framing them. In the 
laws mentioned, sub. 2, the tribe or nation, as an individual, take part, just as customs 
and manners grow among civilised nations or fade away, without being noticed, there 
boing no written code for them. 

As savages have no writing, the laws are oral and traditional. Among the 
Bondelzwart (Hottentots), however, there existsnow a collection of written laws, framed 
by their councillors and sanctioned by the chief. I know of three copies extant. 
Here civilised influence is evident. The Bastard-Hottentots of Reho North 
Namaqualand, have also a law-book (written), chiefly compiled by the aid of ther 
missionary, Mr. Heidmann. Kamaherero, the chief of Damaraland, has lately issued 
written orders. And Namaqua chiefs now, asa rule, avail themselves of writing, if 
they send an order to a man, instead of sending their staff as a credential. 
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Not athong the Hottentots or Damaras. Any matter brought once before the 
councillors or chief, and settled there, is once for all settled. Onlyincasesof murder 


- the next relation can and imust interfere, by the law of vendetta (Hottentot Kharas, ¢.c., 


to do back again). If the chief acquits a murderer, the next relation will ‘kill him, 
without the chief having any poner to punish him for so doing. (The case of Jonker 
Afrikaner acquitting the late Mr. Andersson best illustrates the case. The chief said : 
“I acquit you, but according to our law the brother of Hartebeest will kill you, and 
must kill you ; therefore fly.’’) 

| Before appearing before the chief or councillors, people can settle amicably 
matters among themselves. Even if matters have gone before the chief, they may 


still manage to settle if out of court. Matters are frequently left to arbitration 


5. a. 


¢ 


4. 


6. 


f. 
J: 


10, 


among the Hottentots. 


Criminal. 


For wilful murder, the law of revenge, or vendetta, is, up to date in practice among 
the Hottentots. Among the Herero a man can pay a certain amount of oxen. 
If a man has killed another unintentionally, he pays a fine consisting in cattle 


(among the Hottentots). The Damaras demand a fine in both cases. 


or incest formerly among the Hottentots a man was killed, but in the two 
instances occurring during the last twenty-five years, the men were heavily fined, and 
severely flogged, and then became out-cast. Tho Hererds, on the other hand, make 
nothing of incests. 
For adultery the offender is flogged and has to pay a fine among the Hottentots ; 
while a Damara sometimes instigates his own wife to induce another man to have to 
do with her, in order to enrich himself by the prostitution of his own wife. 

Jf two persons unmarried have a haison (soregus) among the Hottentots, no law 
can interfere, and no parent can enforce a fine on the man. When a young Hottentot 
becomes of age, he is distinctly told:—‘‘ Thou shalt not commit rape or incest; thou 
shalt not have connection with a woman without her consent.”’ 

A Hottentot may not tell a lie, he will be flogged for it. The Damaras do not 
care about a man telling a lie. ) 

A Hottentot may not steal ; he is soverely flogged, has to return the stolen things, 
or an equivalent for it; and, besides, has to pay a fine. A father will hand his son, if 
be has stolen anything, to the man who has been robbed, aud leave his son to the 
stranger’s mercy. Toa Hottentot, stealing is a disgrace. And among the Aborigines 
of Great Namaqualand a thief is cut by everyone, and becomes almost an out-cast. 

There is no disgrace in stealing among the Damaras as long as they are not found 
out ; and in the best instanco, the stolen things may be returned, generally the judges 
(councillors and chief) having had the lion’s share of it. 

There is a deep sense of justice innate in the Hottentot. All whites agree that 
in the worst cases foreigners will find an ear, and their grievances will be heard 
among the Hottentots, but not so among the Damaras. : 

The only trespass punishment among the Hottentots is if a man is found without 
reason inthe house, or far away amoung the flocks of another man, giving suspicion 
that he intends to remove something. He is then watched and caught in the act. 
These instances, however, are extremely rare. 

For murder, capital punishment. In other criminal instances, at least with Kafirs, 
Damaras, and Basutos, at least three times the punishment usually in similar cases in- 
flicted on a civilised man. Hard labour and spare diet prove the most effective cures. 
To people of rank the application of the lash makes a very deep impression. There is 
nothing more degrading to a Bantu nobleman than to receive a blow. 

For cattle-stealing the most effective punishment would be five times the value 
of the cattlo, and restoring the stolen cattle or an equivalent, besides at least six months’ 
hard labour and spare diet. With cattle thiefs, no mercy. Only the most rigorous 
application of the law will have an effect on the stealing propensities of a Kafir. 

A Hottentot feels punishment as meekly as a white man. 

I did not flog my Hottentot servants if I could help it. Often a private earnest 
talking to had a most beneficial effect. The Korannas who left the Breakwater Station 
said that they rather would take their own lives than go to the Breakwater again ; 
while Kafirs find it hard, but not so unbearable as to commit suicide. The fact is that 
a Hottentot hates all manual work, while he is an excellent herdsman. 

In civil cases and minor matters, the councillors of the chief among the Hottentots ; 
while among the Damaras the chief often interferes in small cases. In all important 
criminal cases, a preliminary examination is held, reported to the chief, and the 
decision given by the chief after he has retired with his councillors. Ifthe defendant 
possesses anything, his cows or oxen are generally slaughtered to entertain the sitting 
court. 

On bringing the accused to trial, the chief sends his staff or stick with his 
messenger. The Hottentots call this way of summoning (heisi from he, stick, staff). 
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The accused, refusing to gome, is caught and brought up by force. This alwa 
weakens his case. The accusation is stated to him, and hecan defend himself, or 
may take one or more persons to assist him in his pleadings. He is quietly listened 
to. He is allowed to attack his judges and to cross-questionthem. The judges now 
and then retire to take council among themselves ; they have a speaker, who cross- 
questions the accused. 

Witnesses are examined in the presence and absence of the accused, as circum. 
stances may require. 

The accused is treated with all possible consideration, if he has not provoked the 
community in general. 

The councillors retire, or the accused is removed. And after a time, sometimes two 
or three days, the verdict is given, after the chief has been first acquainted of the result, 
: The same in the sentence. If it be death, the chief strikes the first blow, and 
then the councillors successively. No blood may be seen. No stabbing allowed. It 
blood be seen, the next relation would have a right to persecute the chief by the 
vendetta. This refers to the Hottentots only. The Damaras are more despotic, andit 
is generally beforehand arranged what will be done with the accused. The chief’s 
notions will be leading, pleading of the culprit being quite useless. 

No hearsay evidence is allowed among the Hottentots. It depends upon cir. 
cumstances, what weight is given to the evidence of informers and accomplices 
or accused. Children, wives, and women have very little influence, unless their 
evidence is corroborated by some other substantial evidence. The Hottentots avoid, 
if possible, to draw a woman as evidence before the court ; reason for this is the respect 
they have for a woman. (Woman in Hottentot is ‘‘ taras” and means, ruler or mistress.) 
If the evidence of a woman, especially one of rank, must be heard, generally two or 
three councillors see her privately, cross-examine her, and communicate the result 
to the council. 

As arule no torture is exercised in regard to the accused, or to witnesses, as long 
as they belong to the same social standing as their judges ; but to servants, Bushmen, 
and Damaras, sometimes flogging is administered in cases of obstinacy, but notin 
order to get an answer which has to suit the purpose. 

False testimony is abhorred ; lying is disgraceful ; and a person guilty of having 
iven false testimony is—however not always—punished according to the mischief 
one by his false testimony. 

The greater part of the fines go directly to the chief, if the case has been tried on 
his kraal, and the remainder to the judges and councillors. Naturally, informers wil 
come in for their share. If damages are paid to a person, he reserves the amount m 
full, but it is understood to give something to the chief or councillors, especially if the 
damages paid should be very heavy. 

Pardon rests entirely with the chief. In cases of damages, the claimant can agree 
to a remission of the penalty, but in cases of murder, especially wilful murder, the 
chief’s authority will save the culprit from the vendetta, nor can he punish the m- 
dividual who exercises the rights of the vendetta. 

A crime can never become prescribed. 

Ido not know of colonial laws relating to the Hottentots, which would be 
necessary to be repealed or amended. But as to laws concerning the .Kafirs, the 
Cattle Branding Act should be repealed. The Kafir idolises cattle, the branding 
disfigures the ox or cow, and it hurts the feeling of a Kafir to the core of his heart 
and creates bitterness if he is forced to brand his cattle. The best form of marking, 
cattle or an ox, is by a cut in the ear, which I consider sufficient. Nomads soon kno¥ 
the marks thus applied. 

It is difficult to say. I should think by general law. ; 

The tribunal which would afford in criminal cases the greatest justice to a native 
is that of a white man; private feeling is so strong and ducontrolable among native, 
Bantu as well as Hottentot, that the impartiality of a jury would become very doubtful. 

A jury should only act as adviser, and then the men on the jury should not be 
related either to the claimant or defendant, or if this cannot be arranged, the number 
of jurymen should on both sides be equal, with a white man as umpire. Cases of 
murder should not be entrusted to a native jury, as the savage in general is more 
under the influence of his feelings than of reason. a 

Yes ; if the expense of bringing criminals and witnesses up to the metropolis 1sn0f 
at great variance with those incurred by a circuit court. e circuit court wou 
have an educational effect on the native, and teach him the difference between nativé 
and civilized law. 

If chiefs and headmen are to be retained, it can do no harm to allow them 
try civil cases, provided that the defendant or claimant can appeal to the magietial, 
and that the chief, in case of gross and deliberate blundering, is held responsible an 
subject to a heavy fine. A native chief thus controlled would administer the law we, 
because a chief is always well informed, long before a case comes on. At the same 
time we would impress on the native mind our earnest desire of doing justice to him, 
and it would tend to reconciliate the native with the rule of the white man. 
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23. The collective responsibility has certainly a deteriorating effect; it is dis- 
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37. 
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40. 


50. 


advantageous, both to the white man and to the native. We, in adopting it, lower our- 
selves to the level of the native. This collective responsibility principle only trains 
villains. | 

No. . 

Circumcision and intonjane should be removed by moral teaching. 

What is immoral to a white man is not so to a native. Criminals who are not 
punished with death or penal servitude should for a time be kept in a house of correc- 
tion, where they are instructed in our views and ideas of morals of bad and good. An 
attempt should be made to plant in the heart of a criminal moral principle. This 
certainly will prevent him from committing a crime deliberately. A crime of a native 
should be punished severely, at least twice as hard as it is applied to a white man. It 
should be left to the discretion of the judge to inflict the punishment according to the 
culprit’s moral power of i Saas The less this power is developed the more 
severe the punishment should be. A certain degree of education should entitle a 
native to be tried according to the criminal code of the whiteman. It is also necessary 
that a criminal code for natives should be framed for the purpose and printed. Extracts 
oe be printed and distributed to intelligent natives, so as to acquaint them with 
the law. 


Creal. 


As to the Kafir tribes, I am not in the position to know whether there are written 
laws or not. But the Hottentots of the Bondelzwart or Gaminus tribe have a written 
law-book, which I saw nine years ago. The laws contained therein are good and 
very creditable to the respective legislator. A copy can be got through the Rev. 
Schroder, of Warm Bath, t Namaqualand. 

Although there are no documentary evidences in use, in cases of contract, chiefs 
of the Hottentots will well remember their promises as to sale or lease of land, &c. 
Lately, through the missionaries and traders, documents have been drawn up, viz., 
Duncan and Hill, buying Groendoorn ; Camm buying Khiriis, on the outskirts of the 
Kalihari; Rietmann buying Haruxas; and Captain Sinclair leasing the mining district 
of Angra Pequena; and Andersson receiving from the Damaras the country between 
Omaruru and Otyizondyupa as a donation. Natives naturally do not find themselves 
bound to contracts like we do. The Damaras would not acknowledge afterwards the 
claims of Andersson, while the Hottentots all acknowledge their transactions with 
Duncan, Sinclair, &c. 

I think they do. But I do not remember just now an instance. 

You may choose in agreement with your opponent men who settle the matter by 
arbitration. If you bring the cattle before the councillors, and if not satisfied, appeal 
to the chief. 

Every Hottentot will, without remonstrance, obey the judgment passed on him, in 
case he does not appeal. In one or two instances the chief’s judgment was disregarded, 
and he sent a command of forty men against the rebels, confiscated their property, 
and had them well flogged, and ordered them to live for some considerable time under 
his eyes, until they repented their conduct and render an open apology. 

In cases of insolvency the various claimants meet in the raad of the councillors. 
A few cows and goats are left to the insolvent, not as his property, but as a ma-ams 
(a gift for the mouth) to have the use of the milk. It is either agreed upon to give 
the insolvent release, or to fall back upon him as soon he gets again some property. 

Yes, as much there is a necessity for a code of criminal law ; and such a code 
should be printed and distributed to the intelligent natives, if possible, translations 
into their own language; they are (Hottentots) very eager to study such laws and 
then to discuss them among themselves. 

It is very urgent that a law should be introduced into the annexed territories, 
regulating contracts of service between masters and servants. I would not recommend 
the Master and Servants Act in force in this Colony to be introduced, unless this act 
be thoroughly revised ; as it stands at present the servant gets more or less the better 
ofthe master. | 

Among the Hottentots a young man is received among the great men as soon he 
has taken a wife to himself. He has for a year to live with his father-in-law so as 
to learn management, and to accompany the father-in-law on his trevels, and to 
serve him. After this he is a free paterfamilias, can become councillor, &c.; 1s 
responsible for his own transactions. Women, wives, widows, minors, &c., orphans, 
stand under their respective nearest male relations. 
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> MARRIAGE. AND INHERITANCE. 
MARRIAGE, | 
1. The Hottentots are strictly monogamists, and so are all the Bushmen tribes [ 


have come across, viz., the Kham-ga-e of the Victoria West District, the Haignis 
the Ai, and the Gabe Bushmen.of the Western Kalihari. The Hottentots were once 


_ polygamists, and that even before the time when the Hottentot race separated into 
two distinct families, viz. :— 


(1.) The Bushman proper or Sab ; 


((2.) The Nomadic Hottentot or Khoi-khoi ; | 


For in a Hottentot myth a story is told about the second wife of the Heitsicibib. 
Only if a man has no children by his first wife, he takes (in the fashion of Abraham) 
a concubine (drss, the younger one). As to the Bantu races there, is no doubt that 
the influence of British Government and. of Missions, in fact the pressure of civilisation, 
has lessened polygamy. 

The reason for this is that, first, polygamy is incompatable with our laws, and a 
civilized power cannot allow an immoral institution to exist. Secondly, the means 
for acquiring a wife (cattle, &c.) are not so easily procured, and our laws punish 
cattle thieves. Thirdly, the women among Kafirs feel that civilisation elevates them 
to a higher position, and they are averse to polygamy, in fact this 1s one of the reasons 
why women sooner embrace Christianity than men. 

No; as far as my knowledge and experience goes. For instance, even among 
the Hottentots, where polygamy is not customary, the now living Jonker Afrikaner 
had two wives; and when the one of them wished to embrace Christianity, her 
missionary and instructor insisted upon itthat she should leave her legally married 


_ husband. She did so and was christened. And in Damaraland, also, the missionaries 


do not admit polygamists into the Christian community. 

If a heathen, who has embraced Christianity, falls back into polygamy, he will be 
excommunicated. And this is correct. No objections could be raised against it. 
If he afterwards repents his act, and wishes again to be a member of the community, 
he hasto abandon his second wife or wives and ohildren. Such renegade, however, 
never will be faithful to the new creed, for the simple reason that there is somethi 
stronger in the human heart, viz., the natural paternal and conjugal feelings and 
ties. And missionaries are aware of this, and must now and then shut their eyes, 
especially if they have to deal with an influential man. Polygamy assumes then the 
nature of a concubinate, as we have it with European potentates. I should think 
that if a raw heathen is in earnest to join a Christian community, it is cruel to demand 
from him to abandon his second and other wives and their children. If Christianity 
demands this, it cannot appear to him to be the “ Religion of Love.” Such mes 
should be admitted, but put under strict control, and clearly made to understand 
that they should not take any more wives. 

Among the Hottentots it is natural that they are monagamists, but among the 
Damaras (over Herero) not one instance as come to my notice where a rich man, 
who could pay for it, would avoid polygamy. 

There is no doubt that a Bantu, be he Xosa, Zulu, Tyuana, or Herero, has the 
same fond paternal feelings for his daughter as any other mortal, and originally no 
doubt the cattle paid for a girl was a kind of guarantee that the husband would 
treat the girl well, and in case he did not, the parcnts would have something to offer 
their child, if she would leave the husband. But in very few cases a wife, especially 
if she had children, would leave. Naturally the cattle remained with the father and 
increased, either by breeding or exchange. And a father found it a profitable thing 
to have many daughters, thus the giving away of the daughter degenerated into 
mean bartering. But among white nations do mothers belonging to the first 
aristocracy not barter away their daughters. Generally, and especially with the first 
wife a Kafir or Damara takes, there is a real feeling of love and conjugal affection. 
The natural feelings are not drowned ‘yet in the purely utilitarian demands of daily 
life. With the increase of family the work increases, and the man mostly encourag 
by his wife, who wishes helpmates, often again, simply out of a feeling of ambition 
to become strong and influential, marries a second and a third wife, and in these 
instances general practical and utilitarian views prevail, and the heart is silent. 
While a man generally takes his first wife with her consent, here the girls are often 
bought against their will. And we have the immoral basis of polygamy. 

ec 6. The Hottentots never marry without mutual consent, and I know only 

of one instance that a girl was forced by her guardian, but refused. She was severely 

beaten, but said that she would rather be flogged to death than marry the suitor, 

and the ee had to give in. Among the eantu I have never heard that the 

wide feelings were considered, unless there had been before a secret understanding 
etween lover and girl. ; 

Among the Bantu the general education of the girl is such that, unless she 1s a2 
exception to the rule, she knows no better than to submit, and go to the man given 
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to her. There are a few instances, but very few, among the Bantu where a girl most 
stubbornly refused to marry the suitor proposed by the father. In such cases the 
father, out of avarice, applied torture and flogging, but never went so far as to kill 
the daughter, as he always stands the chance to sell her to somebody else. The love 
for cattle saved the girl’s life. This is a second black spot in polygamy. The Bantu 
races should be induced to go in for agriculture and small flock (sheep) breeding. As 
long as the Kafirs grow up with cattle, they will form all day long his only thought, 
and he will employ any means to procure them. 

Among the Hottentots, the milking of the cows, making of sour milk and of 
butter, is entirely the work of the women, as it was with our own ancestors. 

It is Just the reverse among the Bantu. Again, the Hottentot women make the 
mats of their beehive-shaped huts, but the men, together with the women, collect the 
materials. The men also make the 16-20 long needles of the bones of the giraffe 
(now often manufactured of iron) with which the mats are sewn together. They also 
cut the poies and bend them into a semi-circular shape. The man or husband is looked 
at as the food provider. In the house the husband has nothing at all to say; he dare 
not even help himself to a mouthful of milk without the consont of his wife. ‘The wife is 
called ¢aras (the mestress, the lady of the house), while among the Bantus the women 
have to do all and every sort of domestic work, carrying of water and wood, building 
of the house, and where they follow agricultural pursuits, the tilling of the soil and 
harvesting. She in fact is a slave. 

Among the Khoikhoi or Hottentots the wife is the equal of thehushand. She 
has her own sheep, cows, &c., and the husband would not venture to sell a sheep or a 


cow of hers without her consent or in her ahsenco. Also if he intends to buy anything 


with his own moncy (or any other business transaction) the counsel of his wife 
will be taken. It is quite the reverse among the Bantu. Among them the wife, as a 
rule, isthe slave of the husband, even the favourite wife not excepted. 


No. 

(a2) No; (4) Yes. 

A real divorce among the Hottentots is not acknowledged. The wife soparates 
from the husband, but she never can become tho legal wifo of any other man as long 
as he is alive. She may live with another man, and that is not considered right. 
With the Bantu, however, divorce is acknowledged, and the father of the wife will try 
and extract from the husband as much as possible, especially in case he has been guilty 
of harsh treatment. The grounds of separation among the Hottentots are (1) if the 
wife or husband is not faithful, and has connection with another person; (2) if the 
husband ill-treats his wife. 

With the Bantu, howover, a woman caros very little about the morals of her 
husband, as is only too natural in polygamic conditions of life. She looks simply 
at the matter from a practical point: sho wants plenty of food and good treatment. 

The domestic circle of a polygamist generally offers a very unsatisfactory aspect, 
intriguing and jealousy existing between the wives and children. Although often 
the wives ask the husband to add to their number, on account of the large amount of 
domestic work, still when the husband advances in age and takes a young girl, 
which generally becomes tho favourite, she is often exposed to the nails of the elder 
wives, and the husband has to interfere. 

The laws of inhoritance are very complicated among the cattle Damaras, so much 
so that a missionary who is well acquainted with the Damaras told me he believed 
that they themselves had no very clear ideas about it. I, however, found that on 
the completion of the marriage contract, the cattle pass entirely to the father or 

uardian as his property, and only in case the girl ruus away without reason can 
the husband claim the cattle back. 

No. 

If polygamy is sanctioned, bigamy ceases to be acrime. Certainly it would be 
wrong to punish one native for bigamy and not the other for polygamy. | 

Ido not know. But with regard to Damaraland it is true what is said of the 
training of girls for polygamy in Natal. . 

Certainly of the Amaxosa and other Kafirs who still live in polygamy. With 
the Hottentots it is quite different. The men are expected to provide for their 
wives. The Cape Copper Mining Company in Namaqualand can state that 
they have always had a fair amount of labourers, wagon drivers-from, the Hottentots. 
The only complaint thero is, that as soon as a Hottentot has earned so much that he 
ean buy from thirty to forty milk goats, he will turn to his nomadic habits. 

Yes. 

Among the Hottentots no chief can interfere with the rights cf the nearest male 
relation of the orphans. Among the Damaras, in Kamahercro’s timo, it has often 
happened that he has appropriated to himself, under the cloak of tutorship or 
guardianship, the property of a Herero, whose relations were not strong enough to step 
infor therights oftheorphans. Idonot know of any wills, neither among the Hottentots 


nor among the Damaras. During his lifetime a man may give to whom he likes, Lut 


with his death his property is to be distributed according to the traditional laws. 
LL 


254 


NATIVE LAWS AND CUSTOMS OOMMISSION. 


REPLIES TO 
Questions. 


26. 


And these laws, if only carried out, are very fair and just. Among the Hottentots 
the guardians are closely watched by the nearest relations, and could not easily 
appropriate anything in an illegal way; but among the Bantu, and especially the 

erero, the chief’s will rules supreme. 


27-30. AsI have never had occasion to observe the working of the act among the Kafirs, 


31. 


32. 
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nor Damaras, I have no opinion on the matter. 

Among the Damaras, also, as among the Kafirs, the married woman becomes the 
property of the heir of the husband, generally his brother. Such a law cannot be 
sanctioned by any civilized Government. 

The Bantu races are more conservative than the Hottentots; both are very 
much attached to their traditional and inherited customs and manners. Among the 
Bastard Hottentots, who boast to be superior to the Hottentot proper, even some 
customs can hardly get eradicated, viz., the /gu aor broeck-kaross-slagting, \1.¢., the 
marriage or wedding slaughtering with all its ceremonies. And also the feast of the 
young women attaining the age of puberty now and then crops up with all the 
formalities. Asking natives why they do so or so, I always receive one and the 
same answer, t.¢., that is our old custom, or our ancestors taught us to do so. 

Not where they remain heathens, but when they are converts some adopt 
entirely some civilized fashion, or combine the old and civilized fashion. 

Among the Hottentots who live on mission stations even heathens appear before 
the missionary, and here the formular is read to them. I saw this repeatedly in 
Namaqualand. 

Showing thus that they (the heathens, very likely influenced by their Christian 
relations) consider the civilised formalities important. But those not living on mission 
stations have their old fashion / gu a. 

The couple should appear before the magistrate or resident, and go through the 
civilised formalities. 

Our regulations. Heathens appear before the magistrate. Christians appear 
before the magistrate and their missionary. My reasons are that polygamy and every- 
thing connected with it should not be suffered by a civilized power, even not among 
the Mohometans living with us. 

Our regulations should be enforced at once, wherever natives live under British 
rule. This is the first step to progress among them. The inconveniences arising 
from them cannot last longer than one generation. 

Certainly polygamy is an obstacle to the advance of civilisation. The practical 
evils are that children unlearn in the family of a polygamist what they learn in the 
school from their missionary, and many more reasons of a similar kind. 

It is difficult to work on the moral feelings of a child, as long as it moves ina 
polygamist’s family. The only remark I heard among the Damaras in favour of poly- 
gamy was, that they get influence by marrying into ever so many families, andi 
having many wives they would have a large progeny. 

In Damaraland polygamy has diminished among those who embraced Christianity. 

If she does not get married at all, there is only one alternative, and that is to 
become a prostitute. 

There are instances inthe chieftainship, both among Hottentot and Bantu. 

Only where such customs are not immoral, and where they are just and fair. In 
every other respect our laws should be enforced. 

Our regulations, 

No other but written. 

Our mode. 

No. 


LAND TENURE. 


My experience is practically confined to great Namaqualand and Damaraland. 

Among the Hottentots, as well as among the Damaras (Herero), as a standing 
rule every individual belonging to the same tribe has the right of soil and water. 
No chief can interfere, or, for instance, take a piece of ground, or a fountain occupied 
by one of his subjects, and appropriate it to Pimnsolf. If a Khoikhoi (Namaqua) 
has dug a well, he has tho sole right to it; every other new comer must have his 
permission to make use of that well for his cattle. It is sheer kindness of a Hottentot 
if he does not every time quarrel if a stranger is a'lowed to make use of his well. 
A Damara will very jealously guard his own private rights, and if not asked every 
time is sure to make a disturbance about the matter. Open waters, strong 
fountains, and vleys, with large sheets of water after heavy rains, are less disput 
and never if there is any abundance. 

This law and right of the native has been constantly ovorlooked by traders, 
who, considering themselves a superior race of men, disregard altogether the rights 
and claims of natives. I know instances where a trader coolly allowed his people to 
tear away the hakis-thorn fence (accacia detineas) and allow his oxen to rush into 
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the well or grafwater, and make a pool of mud of it. This is most provoking where 
& native, sometimes without a spade, under a scorching sun, has to dig awell, using 
a gemsbuck horn in place of a spade, or his own milk dish in place of a bucket. This 
is the reason that the natives in Great Namaqualand now, to annoy a trader, force 
a license for water even at vivers and large fountains or ponds. Willem Christian 
Naughab, of the Bondelzwart Namaquas, demands every year from every traveller 
or trader a license of £4 for the use of grass and water. He, however, or any other 
Hottentot chief has no right to impose a tax on grass or water upon any of his 
subjects. Missionaries, who identity themselves through their work with the in- 
terest of the tribe, enjoy the same privileges, and so do their children. My father 
had been a missionary among the Amas or Bethany and the (Hai) khauas or Bersheba 
people. The latter station was founded by him. In November, 1872, I camo to [ses, a 
fountain in the Bersheba territory. A lot of Veldschoendrager Namaquas lay there. 
They prevented me from using the water unless I paid a liconse. I told them that I 
had a greater right to this water than they had, for my father was the founder of 
Berseba. They immediately dropped their demands, and asked to be excused, and 
begged of me not to feel offended. In 1874, I came to Bethany, to David Christian. 
The veldt was in an excellent condition, and I asked the chief the lease of a certain 
fountain. He most generously said: ‘‘ No, I cannot lease to youa place,for you are 
a child of the soil. Your father has been my missionary. (Go and look at Goais, 
and if you and my son Ruben can agree together, I have no objection to your staying 
there ; if not, you can look for some other place. But payment I can not accept.” And 
when I made him a present afterwards, he first asked me whether I intended to pay 
him for grass and water. 

The Hottentots originally were not an agricultural people; but since they came 
in contact with civilisation they have, at mission stations, cultivated gardens. Here 
the first comer maintained always the rights to the soil cultivated, which was 
generally fenced in. It was considered his property; but he could not sell it with- 
out the permission of the chief and councillors, and in this instance he would have 
to give a part of the money to the chief and influential men. On the whole the 
Hottentots are strongly opposed to selling land; but the Bondelzwart lately have sold 
larger tracts to Messrs. Duncan and Hill (Groendoorn or Amkhus), and to a certain 
Rittman. Captain Sinclair maintains that he has bought the Angra Pequina territory, 
while again missionaries and the late Commissioner, W. C. Palgrave, deny it, and say 
that he has it only on lease. Traders are allowed to stay at certain places, provided 
they pay a licensé, which varies among the various tribes. Thus Duncan stays at 
Haruchas, Ouob River, and has there his headquarters; Captain Sinclair at Khuias 
(Koyas) Hite at Gui Ganabis, Rautenbach, in Dirk Philander’s territory at Goburus, 
and Fisher at Bersheba. 


Stealing of live-stock does not occur, as a rule, among the Hottentots, unless in 
war-time, and by a hungry and staiving Bushman. It very rarely occurs that a 
respectable Namaqua appropriates to himself the live-stock of another by thieving. 
Among the Hererosthe rights granted to white people have never been observed 
by the chiefs; as to water and grass, traders pay or do not pay, Just as it suits the 
chief’s whimsical notions. The same as to houses built and gardens cultivated. 

2. Rivers, mountains, and certain fountains and vleys mark the boundaries. The 

Bondelzwarts have lately commenced to mark their boundaries with beacons; but 

when I erected beacons for the purpose of surveying the country in order to construct 

amap, my beacons very soon were destroyed, because they feared that I was erecting 
these beacons by order of the British Government, and that the English Government 
then would claim the country. 

3. Tribal boundaries were generally respected, and encroachments not allowed. Ifa 
tribe has to trek into the territory of the other, they must ask permission. If such 
permission was granted, that tribe had to pay to the paramount chief a hetfer annually 
in acknowledgement of his supremacy. 

4. When the father of the writer established Bersheba in 1850, Oasib, the paramount 
chief of Great Namaqualand, demanded a heifer, and gave the place to Paul Goliath, 
the chief of the Khauas only asaloan. ln the same way Lehoboth was ceded to 
Abram Zwartboy by Oasib, and the last heifer was paid by Zwartboy in 1861 at 
Haris, and immediately afterwards sold to a trador. 

The Amas (or Amaquas of the Cape Records) trekked to the north, and David 
Christian told me that his father, in 1815, bought Bethany and territory from the 
then paramount chief of Great Namaqualand, Gameb, father of Oasib, for axes, spears, 
brassware, buckets, &c. It is also said, that when the Xosa Kafirs encroached on the 
Hottentot territory in the east, they fought a battle of three days, and that the 
Hottentots defeated the Kafirs. Then the Kafirs bought the Amatolas for spears, axes, 
arm-rings, &c., from the Hottentots. 

5. Yes. For instance, the Damaras encroaching on Hottentot territory in the north, 
and the Khosa in the east, and that before they came in contact with our Government. 
There are also traditions among the Namaquas, which show that one tribe encroached 
upon the territory of the other. 
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It ought to work well. White people generally become afterwards the purchasers, 
and that not always in an honest manner. The Griquas have been ruined through 
drink, 


But it is much better that if the native, as an independent man, does not care to 
work the soil, the European should buy the ground, and thus give to the native, as 4 
labourer, work and a living. Naturally they become residents, i.e.: For instance 
(Schietfontein, Ebenezer). There can be no inconvenience ; industrious natives and 
coloured people are quite able to hold their own against the so-called encroachments 
of the white man. The Bastard Hottentots (the family of the Boks and Van Wyk’s 
on the Northern Border) prove this sufficiently. 


Yes. It makes them take an interest in the improvement of the soil, it being 
their own property. And if they are too lazy to work the estate, then they should 
learn the lesson that every white man has to learn, ¢.¢., that the property has to 
change hands. 


Most decidedly, if, with such townships, workshops for various trades could be 
established. 


Yes. 


They may manage their own affairs as far as their laws are not against the 
natural laws of ethics and morals, and tend to the advancement of the people. White 
people should always form the municipal board, perhaps one or two members of the 
native community may be allowed, but the proportion of white members to coloured 
members should be three to one. All criminal matters should be settled by the 
English magistrato or court. 


Pay the chiefs an annuity or two or three large farms; make them responsible 
as overseors of tho tribe; give them appointments as field-cornet or justice of the 
peace. 


No;I would Ict a native do with his property what he pleasesto do; if he may 
not scll it, he will not look at it as his own, and if he is naturally a lazy fellow, the 
ground would be better in the hands of an industrious man. 


It depends upon what he requires the ground for ;if for pasturage, from 500 to 
1,000 acres ; if for agricultural purposes, much less. ‘The best is to give a native a 
chance in granting him a farm of about 2,000 or 3,000 acres, as any other white 
farmer may have. And if he is fool enough to squander away his farm, let him suffer 
for it, by becoming a common labourer. 

Certainly. 

If property be granted under restriction, then certainly, if a native proves to be 
an industrious man, and improves his farm by buildings and cultivation of ground, 
the restrictions should be removed; he surely will see in it an encouragement. 

No oxtra office of title deeds for natives if there are no restrictions, but if there 
are, then there should be aseparate department. 

Yes, because the son must be supposed to have made some progress in civiliss- 
tion. 

I do not know of any cases, but if there were, it is on account of the trouble of 


formalities and expenses in connection therewith, which the native is not accustomed 
to and cannot understand. 


Cortainly, but no reduction should bo made; by paying for a thing the native 
values it the more. Ho must, in this respect, be put on the same footing with s 
white man. 

In the case of the mission station of Ebenezer, on the banks of the Olifaut's 
River, and in Komaggas and Steinkopf, it was not a success. The natives become 
illers, and prohibited whites who lived with their permission on the place, to sow 
and plough. Such places become the asylum of vagrants and rascals. When the 
missionaries take advantage of such a place, they, under the name of their children, 
carry ou shop business, and get natives indebted to them, thus exercising a consider- 
ablo influence over them. 

If possible by long leases. Yes, ho should receive compensation for the buildings, 
&ec., and improvements, as long as the land is not his own. 

Natives who have shown that they are able to manage a farm should become 
proprietors. 

Yes, if that machincry consists of a commission for the time being. But with 
regard to title-decds, the native should not havo a separate title-deed office. 

As long as there are no whites in the native territory there may be a court for 
that purpose, but as soon also whites have acquired property, it is necessary 
matters should be scttled by the general courts of the Colony. 
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1, The general system of government is patriarchal. Among the Bantu the chief is a 


19. 


despot and tyrant; if he wishes to carry out a plan, in almost no instance would he be 
opposed by his councillors. He will do anything unless he fears revenge from some 
one more daring than himself. The reason that a Kafir chief listens, or pretends to 
listen, to councillors is fear and nothing else, disguised under the cloak of justice and 
mercy. 

Quite different it is among all the Khoi-khoi tribes. There the patriarchal rule 
is constitutional. A chief can only, with the consent of his councillors, carry out 
measures. The chieftainship can even be taken from him if he proves himself unfit 
for his position. Such alterations take place without bloodshed, while among the 
Bantus originally, and now still (Ovampoland Betyuanaof Lake Nagami) a chief 
who came into power kills his relations. No Hottentot chief coming into power has 
ever been known to kill his nearest relations. 

Among the Hottentots, so-called under-captains or councillors (nagama goa aob, 
literally lower standing chiefs) or the rulers at the various kraals. They are appointed 
by the chief, and that generally at the gathering called together by the chief. 
Cases which they cannot make out, or where the defendant appeals are referred to 
the chief, who first will refer it back to the councillors and under-captains of his 
own place or kraal. 

The councillors cannot sentence a man to death unless the chief corroborates the 
sentence. There is more in the Hottentot system or custom of governing a community 
similar to ours than to the Bantu. This is, for instance, clearly shown in Little 
Namaqualand, where at the copper mines the Namaquas adapt themselves well to 
our system. 

There are certain rules, according to which the chief can order his people to give 
rest to a grazing ground, and to remove to a so-called outlying post. Since the 
Rinderpest appeared in Great Namaqualand, the Hottentot chiefs have: with greater 
energy than our Colonial Government, suppressed its spread, and succeeded in getting 
Great Namaqualand quite clear of it, while in Damaraland it continually breaks out. 
In the same manner among the Bondelzwart, the people of David Christian, Bethany, 
and others, the chief calls on the whole community to construct a road, to clean a 
fountain, and build water-furrows, or to send men to make bricks fora school or 
church building. 

The people in all instances which came to my knowledge obeyed the call of the 
chief. 

No; none whatosever. It has been once tried among the Bondelzwart, evidently 
by the advice of Timotheus Sneewe, the under-captain, who wanted to imitate colonial 
customs, but the majority of the beep were against it, and nothing came of it. I 
know that the Bondelzwarts ridiculed the idea of a hut-tax and found it unreasonable. 

The natives are too much in this Colony in the hands and under the influence of 
shopkeepers and canteen-keepers. Very few have a political opinion of their own. 
No native in this Colony should be allowed to vote, unless he can read and write, and 
can prove that he is a constant subscriber and reader of some newspaper. 

at tlie native wants in this Colony is a Government who will give him right in 
every instance against a white man. Only wealthy natives and coloured people will 
rather be on the side of the whité people. 

Native municipal councillors and divisional councillors may be admitted, but 
without vote. 

Always left to Europeans. | 

I have no experience of the Kafirs, but, judging savages like the Damaras and 
Hottentots, I would emphatically say no self-government and parliamentary franchise, 
as they are not fit for it yet. 

If franchise must be given, let the natives ask for it, and base their claims on 
sound arguments, by which they clearly prove that they understand the responsibilities 
they enter upon. 

Certainly not. 

No. The Ceylon system does well for the Singhalese; but they are people of 
higher attainments and more advanced in civilisation. 

Not as soon as it is a case between native and white man; and also, if between 
natives, not between relation and stranger. 

Have a council consisting of white residents, with native assessors without vote. 

Should be entirely under the supervision of the missionary, teacher, and magis- 
trate, and ruled by the School-Inspector and Superintendent-General of Education. 

If we mean to civilise the natives, we must enforce order and regularity, and natur- 
ally the round Kafir hut cannot find place alongside of the square or oblong white 
man’s house. There should be an interdict against the round hut. It certainly 
breeds vermin. 

The house-tax should be at the commencement as low as possible, and the hut- 
tax should be higher than the house-tax. 
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21. There should be an institution for prizes to natives who build decent houses. 
22. I do not know. But I think agricultural shows would give an impulse to the 
native to apply himself more to the culture of soil. 
#3. The sale of spirituous liquors should be entirely prohibited. And the man who, 


sels liquor to a native should pay at least a fine of £500, and the double amount, &. 
in the second case, or eventually be punished with imprisonment. Even not a 
much as a bottle of liquor should be allowed to be gtven ag a present. 


THEOPHILUS HAUN. 


Letter from the Rev. A. Kropf, Dohne Mission Station. 


Sutterheim, October 6th, 1881. 
Sir J. D. Barry, Kt. President Native Laws and Customs Commission. 


Sim,—As you evinced such great interest in the Kafir customs, I beg leave to enclose 
my views on ‘‘ukulobola’’ in a printed form. Though it has been written many years 
ago, all the objections of my opponents have not shaken my conviction ; though it might 
take another form, the substance remains, and is fortified by other arguments which 
emanated from Sir Henry Maine in the Atheneum of 1873 on property rights of women. 
Your Lordship will excuse if I, as a German, have not properly expressed myself in English. 

As to the customs in use among the Gaikas before the rebellion, allow me to state :— 

The custom of “isinyono”’ originated among the Gaikas, but by whom, is not known. 
It is a pastime. When an “ Isinyono ” is to take place, every married woman at the kraal goes 
to her friends or relations to beg for half-a-crown, and then the money thus collected is spent 
in procuring bottles of brandy. This collection of half-crowns takes place at different kraals 
at the same time; but the brandy then bought is drunk at different times. The number of 
people who collect together at the ‘‘isinyono” is as large as that which usually attends Kafir 
weddings. Every old man totter along to these meetings, where brandy is in abundance. 
The men sit together near the cattle kraals, and the women are placed there insome prominent 
place where they can be plainly seen by the men, when they go towards them in a row, 
each woman having a bottle in each hand, singing as they march in joyful tunes, because 
on such days women are privileged to point their fingers in their husbands’ faces, which 
pointing among Kafirs has always been taken as an insult. The married woman, before 
she goes to her friend and relative to beg of the half-crown, first begs her husband's 
permission to go, and if granted, she then goes to her friend and relative who had no 
share in her dowry, and that person is then bound to give her some money, which they call 
‘‘isinyono,”’ and the husband gives one head of cattle to that man asa certificate that she 
18 no longer bought and has the privilege of pointing her finger into her husband’s face. — 

After the women have placed the bottles of brandy before the men, they return to their 
former position. They generally kill four or five sheep at this grand meeting. The women 
take also part in this drinking. 

The headman of the kraal where this meeting takes place appoints some one to take 
away the sticks from everyone that comes into the kraal, for fear they should fight during 
the meeting, and if anything of that sort happens, the headman of the kraal and all those 
that took part in the fight are fined by the chief or headman of the location. 

The only man, who did not allow this custom of “‘isinyono’’ to be exercised in any of his 
kraals, was Tyala the old chief councillor of Sandili at the Bolo. He told everybody of lus 
Ipcation that this custom was void, and that if they liked this custom, they must take great 
care and not to have it in any of his kraals, and if they dared, they should pay a fine. 

The custom of ‘‘ Guzuba”’ originated in the Gaika country, and has been named after the 
man Guzuba who was a sheperd. One day, while Guzuba was minding his master’s sheep, 
his step-daughter brought him food as usually. When he returned home, he asked his wife 
why she sent her daughter every day, and not bring food herself sometimes, knowing that 
she had not much work to do at home. It so happened that they come to bad words, and 
Guzaba being angry got a stick and applied the same on his wife’s shoulders. She cried a8 
loud as she could, saying, “T know why you beat me. It is because the girl is your wile, and 
you do not want me.” From these words on that day is derived the custom of ‘“ Guzuba 
They say Guzuba has committed fornication with his daughter, so all the girls and w- 
married women are defiled by that one vile and wicked act, which they say he hascommitted. They 
therefore think it necessary to purify themselves by saying they put away Guzuba. Any girl 
or unmarried woman who does not take part in this custom is said to be her father’s wife. 

All the girls go to their fathers, brothers, friends, or any other relations to beg s0mé 
money from them, and if a girl is not old enough to beg for herself, her mother does it for 
her. By this money, brandy is procured, and then the meeting is conducted as that of the 
‘“isinyono.” The only slight difference is in the words of thesong. They sing: ‘ Guzuba go 
out, we.don’t want you, we have purified ourselves, go out with your dogs.” Any girl who 
does not contribute is not allowed! to join in the words of the song, and the other girls are 
at liberty to call her Guzuba’s wife whenever they please. Sometimes this meeting lasts 
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for two or three days. Large quantities of brandy are consumed, and one may imaging ix 
what frightful state they are found when visited by the missionary on such days. At the 
end of these meetings, some of the elder men make speeches to encourage meetings of thig 
kind. They say they are not happy without discovering such new customs for amusements. 

The custom of ‘‘ uswazi’’ obtained chiefly among the Gaikas. A stranger arriving at the 
kraal is asked to “‘ rota uzwazi” or ‘rota uswazi lozmi’’—produce the rod or rod of the place. 
He produces any sum he is disposed to give, and then in his turn says: ‘‘rola indawo yokuala” 
—produce a sleeping place. The people of the kraal have then to produce an equal amount 
of money. The twosums are devoted to the purchase of brandy. An Englishman once 
eluded this tax by presenting a sovereign, which, as the people were not able to double, was 
returned to him. 

The custom of ‘‘intlombe yabafazi’’ (evening party of women) obtainschiefly among squatters 
and farm servants. Itis so called on account of the part taken by the women in getting it up, 
and the privileges said to be allowed them during its continuance. The womenin a given 
locality collect money from their husbands and friends. They name the kraal at which 
the gathering shall take place. The people from the neighbouring farms are invited to 
partake in the festivities. The proceedings open with a dance. Sheep and goats are 
slaughtered and brandy purchased with the money collected by the women. Festivities are 
kept up for a day or two, according to means. A return party is afterwards given by the 
guests:invited by the first, in which they strive to excel in profuseness of brandy provided by 
the first party. 

_ The naming of favourite oxen or cows is also made an excuse for excessive brandy-drink- 
ing. 

This I think will clearly show that king-brandy or the stuff called ‘“‘ brandy” reigned 
supreme over the Gaikas, and has ruined them, and will ruin many more natives, as the 
practice of giving brandy as “‘ ibaso,”’ or presont, in purchasing goods, is maintained in the shops 
of many native locations. 

T have, &e., 


A. KROPF, sen. 


“To KULOBOLA.” 
BY THE REV. A. KROPF. 


Wherever the Gospel is preached among heathen nations, and souls are saved by the 
means of grace, and brought into the folds of Christendom, a most important question 
arises, namely: What is to be done with the national and social customs of the converted 
people? Are they to be allowed, and to what extent, or are they to be abolished, and those 
who still practise them oxcluded from membership of the Church? 

The rules laid down by the first German (Juutheran) missionari:s who had the honour 
to be the pioneers in India, and to which all Lutheran missionaries adhere to this day, did 
not aim to abolish or extirpate all national and social customs amon native Christians, or 
to supplant them by the more refined customs of civilised nations, but iv prune and to sanctify 
them, and even to preserve them so far as they are not antagonistic to the Word of God. 

We know very well that this course has not been followed hy all the missionarieg 
labouring among Kafirs. Some have tried to uproot such customs, in which effort they have 
hitherto not only not succeeded, but, I am afraid, substituted nothing better, perhaps even 
have destroyed many a good plant. 

, If my memory serves me right, the subject of ‘‘ukulobola” has been introduced twice into 
our Conference, but we came to no satisfaetory result, which may partly be attributed to not, 
having carefully enough looked at the Avstory and original signification of the cusiom. 

From the earliest age of history ‘‘ ukulobola” was practised among all oricntal nations, 
and in their migrations towards the west they brought it even to Europe, where it died away 
after the new wine of the Spirit of God had thoroughly fermented in the disciples of Christ. 

Every one who looks with a single eye at this custom must confess that from its earliest 
practice, as recorded in Holy Writ, it was not a religious but a civil or social custom, and 
that if you like to call it an evil, it is one of the social evils which we find among all nations 
coming in contact with Christianity, and which we have paticntly to bear or to reform if 
there is anything to rcform in it, especially in the transition state which follows the introduc- 
tion of the Gospel among the heathen. 

That the custom of ‘ ukulobola”’ in its original signification has degenerated ; and that at 
present many evils are connected with it, I am the last man in the world to deny, but I leave 
it to those who are more intimately acquainted with the custom to show up the dark side of 
the picture. 

I am afraid that the expensive marriages of our young people are a far greater evil and 
more difficult to be brought within proper bounds than ‘ ukulobola.” 

Those that contend that “ ukulobola” is a mere buying and selling, I wish to refer to the 
Bible, where the Hebrew verb J/oher never means buying or selling in the ordinary sense now 
commonly accepted among us. Its primary sense is that sense of exchanging, which also proved 
by the softened form Jur and the hardened Jakar. The nearest signification of this word 
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is given by Gesenius: uxorem pretio parentibus soluto,—Zi ts the equivalent which the bride 
groom gives to the bride's father for the services which she no more can render to him, but must 
render to her husband. 

That “ukulobola” is not buying and selling can also be proved by the husband having no 
liberty to sell his wife again, which he can do with bought chattels. 

The use of this word in the Old Testament is restricted to this transaction only, and 
cannot be used in any other connection, just as it isin Kafir, where it is alone used for 
marriageable women. 

We find the word for the first time in Genesis., xxxiv, 12, which the English Bible 
renders: ‘“‘ Ask me never so much dowry and gift.”” It is here connected with the word 
Hathan. The first, Mohar, is given to the father, and the second, Afathan, to the bride. Also 
Genesis, xxiv., 53, where the servant of Abraham gives to Rebecca jewels of silver and jewels 
of gold and raiment, but tothe brother (mark the brother stands first) and the mother 
precious things. 

That the custom of “‘ ukulobola’”’ became at that time consolidated, we infer also from 
Genesis, xxix., 7. 

The daughter was of valuable service to the father in the house or in the field, by 
minding sheep, &. By giving her to be married, he lost these services, and therefore a part of his 
property and wealth, which had to be redeemed by the bridegroom either by money, precious 
things, or cattle, or by serving the father-in-law in the fields like Jacob, or as a warrior like 
David, 1 Samuel, xviii., 25. In this sense the customs prevail until this day among the 
Arabs, the Mohammedans in India, the Kurds, Turcomans, Circassians, and Kabyls, the 
latter giving eight pots of fat and thirty hamels for a girl. The Woguls in the district of 
Perm in the Ural Mountains give five roubles for a lean, and to twenty-five for a fat girl. 
The Tahiers in Western Africa ask ‘‘ukulobola,”’ but the parents often refuse it for the pur- 
pose of claiming the children. But if the girl has the courage to ask for and to accept the 
‘“‘ ukulobola,” then the issue does not belong to the parents. 

If any doubt should still exist about the meaning of the word Mohar this doubt will be 
removed by a careful study of Exodus, xxii., 15 and 16. The whole paragraph from 21: 
18 to 22: 17 speaks of the indemnification to be given for the loss, damage, or violation 
committed to anyone’s property, and, most remarkably, the last subject coming under this 
rubric is the daughter, whose violation is to be redeemed according to the signification of 
‘‘ukulobola” which we have given above. In this passage occur the noun and the verb. The 
violator had to pay the ‘“‘ ukulobola,” even if the father refused to give the daughter to him. 
Here we see that the “‘ukulobola’” was already fixed, and Deut. xxii., 29, mentions only the 
highest ‘‘ukulobola” in such a case, where this human property had been injured. 

From the foregoing we infer :— 

1. That in ancient times the brother, just as it is among Kafirs, had a nearer right of 
control and protection over his sister than the father. Genesis, xxiv., 58, and xxxiv., 13. 

2. The Mohar or ‘‘ akulobola” is never mentioned as given to the bride, which the English 
word dowry will infer, but to the father. In Deut. it is said: ‘‘ He shall give to the damsel’s 
father fifty shekels of silver.” 

For our purpose it will be of minor importance to mention that Homer in his [Itd, 
Hymn XI., 241, says of Iphidamus: ‘The unfortunate far away from his consort, far away 
from his wife, never having enjoyed her charms, for whom he had given first a hundred of 
bullocks, and further promised for her a thousand goats and the same number of sheep.” 
Or in the Odyssey, where Hephaistos says: ‘Till the father shall give me back all bnidal 
presente which I have given him for the girl, the dog-eyed.”’ 

It will be more to our purpose to hear of this custom among our own common ancestors, 
the Germans, and especially the Saxons, and how the Christian Church dealt with this 
custom. 

Though the German woman, as Tacitus says, was held in the highest respect by the 
man, she was nevertheless not independent like him, who, weapons in hand, fought for his 
right and liberty. The unmarried women were in the power of their male relatives, called 
Schwertmagen, who had to defend them, and who enjoyed and received as an equivalent for 
this defence and protection the indemnification which thore had to pay who offended the 
woman. This right, analogous tothe Roman Manas, was exercsied by the father, or brother, 
or “Bias and was called Mundwald, 1.e., advocation, attorney, or guardianship. As the 
girl, by being married, was tranferred from the guardianship of the father, brother, or 
other male relative, to the guardianship of the husband, the marriage could only be con- 
cluded by the formal public transfer of the bride from the guardian to her future husband; 
and as at the same time this guardianship was looked upon as a complex of property rights, 
on account of those moneys that fell to the guardian for defending and protecting the woman, 
the transfer therefore was done as a purchase,—mark, not of the woman, but of the guardianship, 
which was considered to bea property right. This transfer of the wife to the future husband 
was executed in the open market place, and marriage was legalised by paying down a fixed sum. 

In later times this money did not come into the possession of the guardian, but was 
settled on the wife as a dotalicium (dowry) as provision for her future widowhood. 

In the course of the Middle Ages this purchase of guardian rights disappears, and there 
remain till this day only certain symbolical actions, as the giving of a ring or moncy by the 
bridegroom to the bride, which reminds us of the “ ukubolola” of our ancestors. 

When this custom fell to the ground, the right of the guardian to marry his protected 
against her own will fell down at the same time. 
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The “ ukubolola” obtained also among the Pruczi and the Sclavonians who inhabited the 
eastern part of Europe. I cannot deny myself the pleasure of reciting the touching strains 
which were uttered by the girl after the ‘‘ ukubolola” was fixed by the father. She called all 
her relatives together to bewail with them her virginity. ‘‘ Who, who, who will in future 
make the bed for my father ; who will wash his feet? My dear little dog, my dear little pig, 
who will feed you in future?’”’ Then she was led to the fireplace, and here she proceeded 
by saying: ‘‘ My dear holy fire, who will in future supply you with wood, that father and 
mother may refresh their dying limbs by your heat? Who will take care of you and keep 
you in burning?” &c. 

Task those missionaries who were born in this countrv, and are most intimately acquainted 
with this custom, if they do not recognise in these sketches features similar to the Kafir 
‘‘ukulobola”? And further I ask their experience if the women till this day do not attach 
great honour to this custom, and think themselves rather degraded by being given away with- 
out ‘“lobola,” according to the old true maxim: ‘‘ What you get without price, you will not 
esteem and honour.” Is it not among a people a pledge of ‘‘ nyamsisa.”’ 

But here arises the most practical question: What did the old Church do with this 
custom? Did it propose such severe measures as are recommended at the present time, 
namely, excommunication ? 

In the New Testament nothing is said directly about this custom, either for or against 
it, but 1 Cor., vii., 36 to 40, seems to me to contain a silent acknowledgment of this custom, 
where the apostle ascribes to the father or guardian the right, or better might, to dispose of 
his daughter. That Paul leaves the will of the girl wholly out of account cannot surprise 
those who know what power a father or guardian had among the Jews and Greeks. 

In the penitentials which originated in the old British Church (the first dates from the 
year 450), as also in those of Anglo-Saxon improvement and enlargement (until the eighth 
century), not a vestige of such a treatment is to be found, though these penitentials fix 
penitences for all imaginable sins done by thoughts, words, or works. I find only that the 

“ ukulobola” was iimited by the following sentences :— 

(1.) If the father constrains his daughter to marry against her will, or (2) dissolves a 
sci engagement without the consent of the daughter, he is to be put under church dis- 
cipline. . 

My own views in this matter are the following :— — 

(1.) Discourage by all lawful means the present degenerated practice of ‘‘ ukulobola,”’ but 
do not excommunicate for doing it. 

(2.) Let the same be done here as in Natal, namely, that the girl declares to enter the 
state of matrimony by her own consent and not by constraint of her relations. 

(3.) Accept the two Canons of the Old Church. (Our Church applies these Canons in 
this way, that the father has a right to say: You shall not marry this man; but he has no 
right to say: You shall marry that man.) 

(4.) To do away with all evil consequences of the present ‘‘ ukulobola,’’ let us petition 
Government that those measures which Sir George Grey shortly before his departure from 
this Colony wished to inaugurate, viz., that from a fixed day all marriages of Kafirs must be 
. contracted before and registered by a magistrate, may be introduced now among the Kafir 
population of the Colony, and henceforth no lawsuit about the 7fazs may be recognised. 

Since I had written this paper, I learned that a remnant of ‘‘ ukulobola” is still to be found 
in Christian Norway. Before the bride and bridegroom go to church, the attorney of the 
bride tries to get as much as possible from the bridegroom, namely, 100 dollars with horse 
and sledge, by praising highly the beauty of the bride; whereas the attorney of the bride- 
groom tries his utmost to lower this sum by praising the bridegroom. During the whole 
transaction the bride has to be present. As soon as it is finished, the marriage ceremony 
commences.—Kafir Express, August 4th, 1873. 
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APPENDIX D. 


REPLIES TO CIRCULAR ADDRESSED TO CHIEF MAGISTRATES 
_ AND RESIDENT MAGISTRATES OF NATIVE DISTRICTS. 


By Matt. Blyth, Esq., C.M.G., Chief Magistrate, Transkei. 
September, 1878. 


Quzsrioxs. 


4. British Residint in Fingoland, Transkei. Appointed let November, 1869. 

2. ‘Chief Magistrate, Fast Griqualand. Appointed March, 1876. 

3. Was stationed on the Frontier whilst serviag ia the 73rd regiment from 1854 to 
1858. My official duties since my appointment to Fingoland have naturally brought 
me santo contact with mative laws and customs. I was algo in Natal from 1867 fo 1869, 
anil saw a good deal of the natives. 

4. At this station, ‘‘Enhlambi,” there is a hoysp for the chief magistrate, piso for 
finance clerk, both in fair order. One wattle and daub office, but in fajr repsir, and 

- 1. Suitable building. No gaol. AH the above are the property of the Governmert. 
The Clerk’s and interpreter’s house is a ect ig ees private propenty, 

5. Post once a week from the Calony, #14 Town, arnving on Fridays 
at 10 a.m., and leaving on the same day f for a 'Goloay at 5p.m. Popt office aad 
telegraph office at Butterworth, rey: - mniles from Enhlambi. 

6. 50 x 90, or am aren neughly of ou, miles. Popylation, about 83,000. 
Careful census was taken in 18739. xd of Transkei includes Fingoland, wheve 
there are three resident magistrates—the Idutywa Reserve wath one magistrate; 
‘ebd Gealokelaad with twe magistaatas. 

There are 105 Fingo headmen, the princi of whom age Veltman, John 
. Maputniae, ere: Gengoleo, Zazalla, Ba canes Piet Congo, mbolowe, 
William Detaas, &c | 
In the Idutywa Reserve ane Zigiddi Gealeka, Zenyile, Smith Umhaly’ 6 son, 
Tekunbi, Maki Gcaleka, Smith Poswa, and Fingoes. 
In Gealdkaland, Kaltom, Dondashe, Fynn, Gaikas; JLindinxowa,. Kiwase, Stadt, 
. |Gealekas. ; Jehom, John Lepunsi, Joseph Nigatahe, Fingees. 
7. The Transkeian laws and regulations proclaimed by His Excellency tha Governor 
and High pes parent in aaa 1879, are now carried out m this district, and are 
the. guido to all ma Certain gases are decided in accordance with native 
| Jaws and custome, ts pee every ‘case : the above kind, Lhave urged sore tes 
the necessity and importance of consulting a jury of native have 
| « pemonally elways followed this course, 

8. There are but faw cases of disputed inheritance brought to any magistrate’s court ; 
frequently dowry cases are brought for settiement 

9. A court of appeal and review from the decision of repident magistrates. dio 
‘chief or headman jhas the power to depide amy qases, beat all are edie to the 


| gabgistzate's office. 
16. “Kine, imphisoument, and laches. The letter are only given in any aggravated 
. a of t, rape, or disgraceful crimes 
WL risonens sentenced to lengthened terms of imprispament are sent to the East 
| London ict Depét. Those for shorter tarma are Taged the logal gaols, guarded 


by a paoler and constables, and are placed at herd labour. Their rations coat about 
6d. per diem. 


‘Ministexs of ae fanely, if ever, visit the prisoners. They have every facili 
for so doing. Except by insisting upon cleanliness end maintaining discipline, 


fear nothing more is deus to improve the prisoners m 


“1d Not. to tthe same extent as amongst Kuxopeans. 
13. It is difficult to obtain information or evidence, more particularly from ae 
of the accused tribe orclan. A Fingo will readily give evidence against a 
fice eorst. 
‘4. Restitution is insisted upon as fer ag possible; imprispament is always adiied. 


| Mhould the thief have male away with the stolen property, and haye sail of his 
own, more imprisonment is added. 
No cases are tried by any chief or ‘headman. - 
There ane three. tes gee practising in the diffenent courte of this;digtrict. Their 
qualifications are and of course their constant aim js to, promote: jitigation. 
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Repiires To 
Quustioss. 


17, 


18. 


19. 


They are frequently employed by the natives who think that their cases are bettered 
by employing a white man to speak for them. 

I do not think that natives of mission stations have a higher character than 
those Christian natives who live elsewhere in the district. Mission stations, as at 
present established, are not altogether a success. Many han ago they werea 
necessity, where people who had been smelt out could run to for safety, 
and in those days the missionary exercised a large political influence. It 
would be a good thing if the residents on mission stations were dispersed in 
the district, and that the missionary looked upen the whole district as his 
parish instead of one particular place. Cases of immorality amongst females residing 
at mission stations have come under my notice, but not more so than from other parts 
of the district. In saying the above, I wish to state that the spread of Christianity is 
most earnestly to be desired, and it undoubtedly has the same good effects amongst 
the natives as amongst us. 

Congregating a number of natives at mission stations, as at Butterworth, Tsomo, 
and Clarkebury, is not to be desired, nor can it be termed altogether, in the present 
state of the country, a success. 

Natives have frequently servants. They are paid'by cattle—one cow for a year’s 
service with food generally. Many of the Fingoes have Gcaleka and Tembu servants. 


| There are but few cases arising from these engagements. 


In many cases the buildings at trading stations are substantial, and good brick 
and iron roof. Clothing, ploughs, calico, prints, tinware, groceries, and patent 
medicines are sold, also blankets and red ochre. Cash is invariably paid. Wool, 
skins, mealies, Kafir corn, and tobacco are raised and sold by the natives. In Fingo- 


~ land, wheat, forage, ee &c., are also raised. 
t 


No natives know of are directly engaged in trade, except in transport- 


re are some natives who are working as wagonmakers. 


_ ridin iB Many of the Fingoes have wagons. 
e 
0 


No. 

From the headmen, subject to the approval of the magistrate. 

At present their garden ground is practically unlimited. 

Each wife has one or more gardens. | 

When the man leaves the location, he loses his right to any garden land he may 


- ‘have cultivated. 


29. 


80. 
31. 


82, 


Ploughs are in very common use. There are 2,730 ploughs in Fingoland, and 933 
in the Idutywa. The use of the ploughs has lessened the work of the women, but they 
have to clean the gardens, which entails a great deal of labour. 

Yes, decidedly so. In marriage the bride’s outfit costs sometimes £40 or £50. 
A large majority of the Fingoes constantly wear clothing, and all do when they visit 
the office or proceed to the Colony. Some of the Fingoes have guvod square houses 
of brick or stone, bedsteads, chairs, tables, &c. . 

Some of the young men play cricket, and Veltman has a drum and fife ban 


' The use of tea, coffee, and bread is common in Fingoland. The knowledge of English 


is increasing. There are 529 wagons in Fingoland and the Idutywa, and a large 
number of natives are constantly employed in transport riding, &c. 
Divine service is held in Fingoland every Sunday in nearly every location, but, 
oe the late war, religion has not progressed much lately. 
ative Christians are buried decently in coffins, &c. 
I do not think that the ordinary colonial law is at all adapted to the wants of 


the natives of this district, but a special code adopting such native laws and customs 


as are in accordance with humanity and justice. The present Transkeian laws and 


' pégulations, with some few alterations, and intelligently administered, work well, but 


they want more codification, so that they may be better understood by the people, and 
be made clearer to the magistrate. In all cases juries of native headmen should st 
and assist the magistrate. The more the natives can be induced to take an intelligent 


- Interest in the administration of the laws, the safer and better the whole country 


becomes. 

The marriage laws in force here are tip and suitable, but the natives do not 
often register their marriages. The native law of inheritance is good, and there are 
few cases arising from it. 

P nen land tenure may be improved by giving an individual title to each man 
esiring it. 

Yes; but my services have never been applied for. 

Not frequent, except amongst some of the heathen Fingoes, who think that tt 
adds to their dignity to have a wife, and when they have accomplished this 
object they relapse into utter barbarism. Very rarely, if ever, do Kafirs marry Fingo 

women. 
_ The sale of brandy to natives of this district is strictly prohibited, but they u2- 


_ donbtedly at times obtain it from the Colony. The men like it, but it works their rua 


rapidly. The women do not use it. 
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Raeriiss To 
QugsrTions. 


83. 
34. 


Some few years back the use of red clay had sensibly diminished in Fingoland, 
but latterly it has increased. It is a badge of heathenism, and is used as such. 

I do not think that trading stations should be concentrated at the seat of 

I consider that if a special code of laws be framed and promulgated, that Europeans 


" . resident in this district should be under them. A dual system of laws would be most 


36. 


37. 


38. 
39. 


inconvenient, and lead to confusion and dissatisfaction. 

Native doctors do, Iam aware, sometimes sue for their fees in magistrates’ courts. 
Some of them have a considerable knowledge of the medicinal value of herbs, and 
are successful in their treatment of diseases. Some also are good bone-setters. The 
usual plan adopted appears an excellent one,—no cure no pay. : 

Cases of witchcraft are occasionally brought to magistrates. This custom is 
strictly prohibited, and the persons concerned are severely punished. 

No personal knowledge of this system. 

When Fingoland was settled in 1865, Sir Walter Currie divided the country 
into 105 locations, ranging from 2,000 or 3,000 acres to 10,000. A headman was 
placed in charge of these different locations, and the land held in common by 
the headman and the people of the location. If proper headmen are appointed, 
and they are well looked after, the plan works well. he time has now arrived 
when many of the people desire to hold individual titles, and this should be granted 
them, but I would masks it optional. I would not have garden lands all surveyed 
adjoining each other, and I certainly would not attempt to place the natives in 
villages, but where a native had enclosed his lands and built, there he should have 
his own property, amounting to ten or fourteen acres, and a title granted him. All 
grazing rights should, as at present, be shared in common. A condition should be 
inserted in the title that the holder should not be allowed to sell at: any time. 


MATT. BLYTH, 
Chief Magistrate, 
Transkei. 


Enhlambi, Transkei, September 22nd, 1881. 


By Thomas A. King, Esq., Resident Magistrate, Nqamakwe, Transkei, 


SS 


10. 


11. 


In December, 1878. 

None. 

A colonist born, and forthe last twenty-five years employed none but native labourers. 

Daily intercourse with natives. 

Office, a good stone building under iron, with two small rooms attached as private 
offices. Magistrate’s house built partly of stone, sods, and raw bricks, under iron, 
in bad condition ; repairs much needed. Clerk’s house built of raw brick under 
thatch, needs repairs ; gaol built of stone under iron; all buildings being Government 

roperty. , 
i-weekly post from King William’s Town, and one from Queen’s Town ; telegraph 


office at Butterworth. 


The area of Nqamakwe District is about 555 square miles; the population about 


23,000 souls ; no chiefs, only headmen. 


In civil cases, by its nature. If it is one arising from native custom, it is decided 


by native law ; if otherwise, by the law of the Colony. In criminal cases by the 


common law of the Colony; in all cases (except of a trivial nature) the magistrate 
is assisted by a jury of headmen, whose opinion is acted upon as far as it accords 
with justice. 

Several cases of disputed inheritance have been brought into this court, in which 
& younger brother has sued the eldest son fora portion of the cattle left by the 
deceased father. They have been settled according to native law, and the eldest son 
has to hand over a portion of the cattle to his younger brother. | | 

In dowry cases a father may demand as many cattle as he thinks fit, and even 
after alapse of ten or fifteen years he has the right to claim more cattle as dowry. If at 
any time the girl returns to her father’s kraal, and the husband demands her return 
home, the father may demand a beast before he a!lows the wife to leave. 

In cases where a wife leaves her home through constant ill-treatment by her hus- 
band, the husband in such a case forfeits all right to his wife, and has no claim for 
the restoration of the dowry. | 

A court of first instance. Headmen have no jurisdiction. | 

Fines and imprisonment ; lashes are inflicted only in serious cases, such as rape 
and wholesale thefts. 

Prisoners are, when sentenced for six months and more, forwarded to East 
London Convict Station ; for a lesser period are employed in repairing roads in the 
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19. 


20. 


21. 


22. 


23. 


24. 


25. 


26. 
27. 


28. 


29. ~ 
the natives of this district, but a special code adopting such native laws and customs 


80. 
31. 


82, 


often register their marriages. The native 


They are frequently employed by the natives who think that their cases are bettered 
by employing a white man to speak for them. | 

I to not think that natives of mission stations have a higher character than 
those Christian natives who live elsewhere in the district. Mission stations, as at 
present established, are not altogether a success. Many years ago they werea 
necessity, where people who had been smelt out could run to for safety, 
and in those days the missionary exercised a large political influence. It 


' would be a good thing if the residents on mission stations were dis in 


the district, and that the missionary looked upan the whole district as his 
parish instead of one particular place. Cases of immorality amongst females residing 
at mission stations have come under my notice, but not more so than from other 

of the district. In saying the above, I wish to state that the spread of Christianity is 
most earnestly to be desired, and it undoubtedly has the same good effects amongst 
the natives as amongst us. 

_ Congregating a number of natives at mission stations, as at Butterworth, Tsomo, 
and Clarkebury, is not to be desired, nor can it be termed altogether, in the present 
state of the country, a success. 

Natives have frequently servants. They are paid‘by cattle—one cow for a year's 
service with food generally. Many of the Fingoes have Gcaleka and Tembu servants. 
There are but few cases arising from these engagements. 

In many cases the buildings at trading stations are substantial, and good brick 
and iron roof. Clothing, ploughs, calico, prints, tinware, groceries, and patent 
medicines are sold, also blankets and red ochre. Cash is invariably paid. Wool, 
skins, mealies, Kafir corn, and tobacco are raised and sold by the natives. In Fingo- 


' land, wheat, forage, potatoes, &c., are also raised. 


No natives that I know of are directly engaged in trade, except in transport- 


re are some natives who are working as wagonmakers. 


_ ridin iB Many of the Fingoes have wagons. 
e 
No. 


No. 

From the headmen, subject to the approval of the magistrate. 

At present their garden ground is practically unlimited. 

Each wife has one or more gardens. | 

When the man leaves the location, he loses his right to any garden land he may 


’ ‘have cultivated. 


Ploughs are in very common use. There are 2,730 ploughs in Fingoland, and 932 
in the Idutywa. The use of the ploughs has lessened the work of the women, but they 


“ have to clean the gardens, which entails a great deal of labour. 


Yes, decidedly so. In marriage the bride’s outfit costs sometimes £40 or £50. 
A large majority of the Fingoes constantly wear clothing, and all do when they visit 
the office or proceed to the Colony. Some of the Fingoes have guod square houses 


of brick or stone, bedsteads, chairs, tables, &c. 


Some of the young men play cricket, and Veltman has a drum and fife ban 


' The use of tea, coffee, and bread is common in Fingoland. The knowledge of English 


is increasing. There are 529 wagons in Fingoland and the Idutywa, and a large 
number of natives are constantly employed in transport riding, &c. 

Divine service is held in Fingoland every Sunday in nearly every location, but, 
owing to the late war, religion has not progressed much lately. 

Native Christians are buried decently in coffins, &c. 

I do not think that the ordinary colonial law is at all adapted to the wants of 


as are in accordance with humanity and justice. The present Transkeian laws and 


'" pegulations, with some few alterations, and intelligently administered, work well, but 


they want more codification, so that they may be better understood by the people, and 
be made clearer to the magistrate. In all cases juries of native headmen should sit 
and assist the magistrate. The more the natives can be induced to take an intelligent 
‘yeas in the administration of the laws, the safer and better the whole country 
ecomes. | 
The marriage laws in force here are good and suitable, but the natives do not 
jae of inheritance is good, and there-are 
few cases arising from it. 
P Picea land tenure may be improved by giving an individual titleto each man 
esiring it. | 
' Yes; but my services have never been applied for. 
Not frequent, except amongst some of the heathen Fingoes, who think that it 


adds to their dignity to have a Kafir wife, and when they have accomplished this 
" object they relapse into utter barbariam. Very rarely, if ever, do Kafirs marry Fingo 


women. 
_ The sale of brandy to natives of this district is strictly prohibited, but they ut- 


_ donbtedly at times obtain it from the Colony. The men like it, but it works their rua 


rapidly. The women do not use it. 
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33. Some few years back the use of red clay had sensibly diminished in Fingoland, 
but latterly it has increased. It is a badge of heathenism, and is used as such. 

34. TY do not think that trading stations should be concentrated at the seat of 
magistracy. 

85. I consider that if a special code of laws be framed and promulgated, that Europeans 

¢ resident in this district should be under them. A dual system of laws would be most 
inconvenient, and lead to confusion and dissatisfaction. 

36. Native doctors do, [am aware, sometimes sue for their fees in magistrates’ courts. 
Some of them have a considerable knowledge of the medicinal value of herbs, and 
are successful in their treatment of diseases. Some also are good bone-setters. Th 
usual plan adopted appears an excellent one,—no cure no pay. | 

37. Cases of witchcraft are occasionally brought to magistrates. This custom is 
strictly prohibited, and the persons concerned are severely punished. 

38. No personal knowledge of this system. 

39. When Fingoland was settled in 1865, Sir Walter Currie divided the country 


into 105 locations, ranging from 2,000 or 3,000 acres to 10,000. A headman was 
placed in charge of these different locations, and the land held in common by 
the headman and the people of the location. If proper headmen are appointed, 
and they are well looked after, the plan works well. The time has now arrived 


' when many of the people desire to hold individual titles, and this should be granted 


them, but I would make it optional. I would not have garden lands all surveyed 
adjoining each other, and I certainly would not attempt to place the natives in 
villages, but where a native had enclosed his lands and built, there he should have 
his own property, amounting to ten or fourteen acres, and a title granted him. All 
grazing rights should, as at present, be shared in common. A condition should be 
inserted in the title that the holder should not be allowed to sell at any time. 


MATT. BLYTH, 
Chief Magistrate, 
Transkei. 


Enhlambi, Transkei, September 22nd, 1881. 


By Thomas A. King, Esq., Resident Magistrate, Nqamakwe, Transkei, 


SS SS 


10. 
11. 


In December, 1878. 

None. 

A colonist born, and forthe last twenty-five years employed none but native labourers. 

Daily intercourse with natives. 

Office, a good stone building under iron, with two small rooms attached as private 
offices. Magistrate’s house built partly of stone, sods, and raw bricks, under iron, 
in bad condition ; repairs much needed. Clerk’s house built of raw brick under 
thatch, needs repairs ; gaol built of stone under iron; all buildings being Government 

ro 
. i-weekly post from King William’s Town, and one from Queen’s Town ; telegraph 
office at Butterworth. 

The area of Nqamakwe District is about 555 square miles; the population about 


23,000 souls; no chiefs, only headmen. 


In civil cases, by its nature. If it is one arising from native custom, it is decided 
by native law ; if otherwise, by the law of the Colony. In criminal cases by the 
common law of the Colony; in all cases (except of a trivial nature) the magistrate 
is assisted by a jury of headmen, whose opinion is acted upon as far as it accords 
with justice. 

Several cases of disputed inheritance have been brought into this court, in which 
a younger brother has sued the eldest son for a portion of the cattle left by the 
deceased father. They have been settled according to native law, and the eldest son 
has to hand over a portion of the cattle to his younger brother. 

In dowry cases a father may demand as many cattle as he thinks fit, and even 
after alapse of ten or fifteen years he has the right to claim more cattle as dowry. If at 
any time the girl returns to her father’s kraal, and the husband demands her return 
home, the father may demand a beast before he a!lows the wife to leave. 

In cases where a wife leaves her home through constant ill-treatment by her hus- 
band, the husband in such a case forfeits all right to his wife, and has no claim for 
the restoration of the dowry. 

A court of first instance. Headmen have no jurisdiction. 

Fines and imprisonment ; lashes are inflicted only in serious cases, such as rape 
and wholesale thefts. 

Prisoners are, when sentenced for six months and more, forwarded to East 
London Convict Station ; for a lesser period are employed in repairing roads in the 
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18, 


29. 


dustvict ahd guarddd by pokicemen. Their food consists chiefly of mealies, with 4 
weekly ration of meat supplied by a contractor. They receive a pastoral visit from a 
native evangelist every Sunday. 

Natives do not incur any odium. 

Tf ahy pecuniary banailt is to be derived, they have no hesitation im informing 
against their friends; asa rule, natives do not screen offenders. 

To a certain extent restitution is adhered to ; and when a thief is unable to make 
it, he is imprisoned. 

There are no chiefs m this district, only headmen, who are not allowed to 
adjudicate. 

There are two agents, one native and one European, the former astightly 
soquainted with colonial law, the latter having but recently given his attention to 
the practice of law. They are employed in most of the serious criminal cases, 
but are not regarded with much favour by the people generally. 

There aro no mission stations in this district, although a large number of churckes 
and echodls. 

Natives do employ each other as servants, and are paid either im money or 
stock. No cases arising out of those engagements have ever been brought before 
this eourt. 

Buildings on trading stations ate generally constructed of sithor brick or iron. 
Goods sold by traders are the usual assortment of merchandise, as kept by the 
shopkeepers in the Oolony, with the addition of red clay, ochre, and beads. The 
goods are disposed of for cash, credit, and barter. The principal productions are 
mealies, Kafir corn, wheat, wool, skins, and hides, and a limited quantity of oat- 
hay. 
, Thore are no native traders, but a few mechanics working in service. 

I know of but one native in this district who lends money at interest, or who 
hires stock at & réntal. 


Nana: 

From the headmen. 

Garden ground is limited, and when more.is required, they apply to the hendman. 

No community of interest in gardens. Each head of a family has his or her own 

en. 

1 As soon as an owner of a garden leaves the district, he forfeits all right to his 

d. 
ze are it common use, consequently the work devolving on womer lessened 
materially. 

There is a growing tendency on the part of the natives to adopt European 
customs in dress, houses, furniture, food, utensils, religion, and education. In 
illustration of the above, I may state that upon visiting some of the kraals of peaple 
in this district I have been invited to partake of their hospitality, and found that, 
were it not for the colour of the occupants, I should have fancied myself in an 
Furopean dwelling. The food placed before me was of the best, the dress of the 

ople was both clean and neat, and the houses were furnished in a most creditable 


6. 
The ordinary colonial law would not, be applicable in this district, but a specs! 
code should be framed so that in all courts in Fingoland the same laws should be 
administered. a | 

In reference to marriage, it would be impossible to enforve the marriage ceremony 
as performed in churches. . 

With regard to the law of inheritance, only children of the first wife should: be 
éntitled to the property of their father, unless specially decreed by the father, who 
should have the right (if he saw fit) to dispose of the property belonging to the other 
kraals, according to the native law as at present existing. | 

I am a marriage yep to the present my services have not been applied for. 
a ee married séveral couples, and a record of these marriages is kept in 

C8, 

Intermarriages between Kafirs and Fingoes have been more frequent since the 
late Gcaleka and Gaika wars. | | 

Natives of this district are not allowed to purchase brandy, unless permission 
has been given by the magistrate. I would most strongly urge that this law should 
not be abolished. 

I consider in this district red clay is diminishing, and the majority of the people 


ate dressed in European clothing. 


¥ do not think it advisable that trading stations should be concentrated at the 
magistracy. 

I do not consider that Europeans resident in this district should be under the same 
code of laws as the natives ; but would recommend that the latter ide of clause 23 of 
rr aaa regulations should be adhered to, which has, up to the present, worked 


well. | 
Native doctots sue for payment, aid the case is decided according to Kafr law. 
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38. 
39, 


Complaints are occasionally brought to this office b 

y natives, that they have been 
accused of witchcraft, and the party complained against is punished by a ohne. The 
practice of witchcraft is not allowed in this district, and if attempted by any in- 
saat: he ue neverely punished by fine or imprisonment. 

ave had no opportunity of watching the l 
elaad bevobece opre y g the progress of natives to whom grants 
This question answered by the preceding one. 


By Wm. Girdwood, Resident Magistrate, Tsomo, Fingoland, Transkel. 


RErries To 
Quaertioxs. 


1. 
2. 


My appointment dates only from the Ist July, 1881. 

From 18th May, 1872, I was attached to Fingoland, by the wish of the people, 
and by the permission of Government, as medical practitioner, and until the appoint- 
ment of a district ye at Butterworth acted as such, my medical reports being 
accepted by the resident magistrates as materially assisting the ends of justice. 
ae ib ; held bp iors position as minister of the U. P. Church of Scotland, 

aving been licensed in February, 1861, ordained in 1862, and appointed missi 
to Kreli’s Kafirs in May, 1867. ae adel 

I have ea fourteen years among the natives of the Transkei; five of these 
among the Gcalekas, and nine among the Fingocs. My sources of information arise 
from intercourse with the people in their own homes, as well as from the prosecution 
of my duties among them, having been called on frequently to investigate cases of 
supposed witchcraft for legal purposes. 

Since my appointment I have not yet added anything to my previous knowledge 
of native laws and customs. 

Government office is a new brick building with stone foundation, 40 x 30, with 
two small rooms at the one end, and covered with iron roofing. Gaol is built of stone, 
30 x 20, under iron, with five cells and guardroom. . 

House for resident consists of four separate buildings :—One room of sod, rafters, 
6 ft. 4 inch. above the floor, thatched, uniting by a gangway of yellow-wood plank, 
with a four-roomed pine cabin, standing 3 ft. 6 in. above the ground on posts, rooms 
being 9 ft. x 8 ft., and 7 ft. high. One wattle and daub with thatched roof, two 
rooms, with no verandah to save the walls, and requiring to be plastered after a storm 
of rain. One yellow-wood kitchen separate with iron roof. 

Our Maa ae is sixteen miles distant, at Tsomo Post. We receive letters via 
Queen’s Town on Wednesday, at 10 p.m., also on Saturday, 10 p.m.; cr@ Nquamawke 
on Monday, at 4 p.m. 

To Queen’s Town from post-office on Monday at 1 p.m., and Thursday at 1 p.m. 
To Nquamakwe on Thursdays at 6 a.m. 
To and from Nquamakwe is a polico post. Our nearest telegraph station is 


Butterworth. 
The names of the thirty headmen, with the tribal names of their people, are :— 


. Booy Malghas—Amaduna. 
. Ntsumi—Amautunzeli. 

. Tumani—Amazizi. 

. Mantanga—Manxasana. r: 
Jantyi Gcinga—Amabele. " 
Jobe— Amabele. 

Ntoyini—Amatunzela. 

. Tom Tijula—Amaguberu. 

. Dumisweni—Amabele. 

. Nayo—Amazizi. 

11. Mtintselani—Hadebe. 

12. Mkeble—Amakuza. 

13. W. Dema—Amantambo. 

14. Kwebulana—Amaradebe. 

15. Pezulu—Amantliyana. or 
16. Geongolo—Amazizi. 
17. Matthew—Amazizi. 

18. Njikelani—Amanxasani. 

19. Nyakatya—Amandhilova. 

20. Sijula—Amangobera. 

21. Tshangana—Inmithletye. 

22. Mhluzi—Amawoosha. 

23. Mhle—Amantozwake. y 
24. Tshwili—Amadolo. 
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25. Ngudhle—Amaduna. 
26. Mgotyana—Amazizi. 
27. Tunjiswa—Amakuza. 
28. Pitso—Amaradebe. 
29. Mlondhleni—Amabele. 
30. Pukwana—Imihletye. 
7. As far as possible our procedure in hoth civil and criminal cases is guided by 


colonial law. In civil cases especially we are bound to be guided in many instances 
by native custom, and if we should be unacquainted with the native law or custom, 
reference is made to headmen who may be in attendance in the court, and judgment 
is given in accordance with such law, provided such law commends itself as a law of 
equity. 

. Take, for example, a case of dowry. Aman has paid ten head of cattle for a wife. 
This woman lives with her husband six years, and has borne three children. She 
then leaves her husband, and goes home to her father and refuses to return. The 
father does not prevent her return, but she refuses, and her reasons for not returning 
are, by the court, considered frivolous. I have seen judgment given by a native 
headman that all the ten head of cattle be returned to the husband, and the marriage 
tie completely dissolved. I have known also a Kafir chief decide that one-half the 
dowry be returned, the other half the husband has got in children, who, if daughters, 
will eventually refund the lost capital. Others, again, will not sue for return of any 
portion of dowry in order to retain the right to sue for compensation, should any other 
man entangle himself with his runaway wife. 

The second method described is that usually adopted by magistrates in giving 
decision according to native law. 

The third case comes into court when the woman has committed herself with 
another man, and judgment is given for compensation, as the dowry had never been 
oe and the woman, though living separate from her husband, is still legally 

8 wife. 

In criminal cases we are guided almost entirely by colonial law,—compensation, 
which is according to native law, being given only when the injured party is the 
sufferer through no fault of his own. 

8. Cases of disputed inheritance generally arise out of dowry cases. A man dies 
who has had several wives. The eldest son of the chief wife acts in his father’s 
stead as trustee and executor of his father’s estate, and should he act properly, according 
to Kafir law, he must keep a creditor and debtor account for each family of his father's 
household, receiving dowry for the daughters, and paying dowry for the son’s wives 
out of the portion of the estate belonging to each household, retaining for his ex- 
penses of marriage feasts, &c., certain portions of the dowry received for the daughters. 
The eldest son of each family also is entitled to receive a wife, paid for by the eldest 
brother, giving in exchange for this outlay of capital the first daughter by the 
marriage, who becomes the legal inheritance of the elder brother, and he receives 
the full dowry for her when married. The eldest son often uses the cattle derived 
from the dowry obtained by the marriage of the daughter of house No. 2 or No. 3, to 
add to his own number of wives, or to got wives for his own sons, and so confusion 
becomes confounded, and his brothers of house No. 2 or No. 3, in setting up their 
own independent kraals, sue their eldest brother for their proper share of inheritance. 

9. A court of first instance. 

10. Lashes, fines, and imprisonment. Lashes are given when any brutality is 
proved in criminal cases, as in rape, wife beatings, and assault with intent, when 
assault has taken the form of brutality as biting, &c. 

11. Prisoners sentenced to hard labour for periods longer than six months are sent 
to East London Breakwater ; under six months, they are employed in mending roads, 
or doing any other necessary work for the good of Government, guarded by a police- 
man told off for the duty during day, and locked up in gaol over night. They receive 
Government rations: 2 tb mealies per diem, and } tb meat once a week ; meal or nce 
instead of mealies, when on sick report. A church service in Kafir is conducted 
office every Sunday for the benefit of prisoners and police, conducted by myself. | 

12. When a man is under suspicion, and not tried, or evidence not complete, an odium 
rests upon the man. That odium seems to disappear the moment the man is ted, 
ee and is punished. He takes his place in native society quite as good 98 

ormerly. 

13. They readily give information of each other when self-interest suggests that they 
will either gain something thereby or save themselves from being subsequently 
involved by another’s accusation. , 

After calculating the chances of securing conviction in a case, they readily give 
evidence. 

__ They never screen offenders against themselves where the parties have the where- 
with to compensate damage done. They will not screen offenders from the Colony; 
if the runaway at their kraal is known to be such by any outsider. 

14, In petty cases, where a man traces the spoor of his stolen goat, sheep, or fowl to 
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a kraal, and proves his case to the satisfaction of the head of the kraal, the case is 
settled privately by resitution, without the knowledge of the headmen or magistrate. 
The case comes to the office where the party accused refuses to give satisfaction. A 
criminal vase isentered, and if the party befound guilty, heis eitherimprisoned orreceives 
lashes, and is fined, portion vi fine going as restitution. Where the person isa minor, his 
father or guardian pay the fine; if of age and has no property, his term of imprison- 
ment is lengthened. 

This being a court of first instance there are no new cases come by way of appeal. 
Cases do come, however, where parties wish to upset the decisien of headmen given 
several yearsago. ‘These cases | refuse to entertain, as such parties were not debarred 
from appealing to the magistrate then in office. 

Two natives and one Kuropean agent have conducted cases in this court. Their 
qualification, I presume, is only that of enrolled agent by paying the £10 license to 
practise in resident magistrates’ courts. ‘They are largely employed, and the natives 
regard them with satisfaction, as useful adjuncts to help them gain their case or mitigate 
their penalty. They are looked on with awe by those in debt, and persons quickly pay 
up the shopkeepers’ debts, plus expense of agent’s demand, rather than let the matter 
come into court. Many shopkeepers work on this, and agents also, inasmuch as 
traders now give an unlimited amount of credit, and at the end of six months, if the 
native has not come to settle up, they hand their book debts to the agent for collection, 
who issues his letters of demand with trader’s account, plus his own fees. I have seen a 
native receive an account for 12/- due to a trader, plus agent’s fee of 5/-, being 3/6 for 
letter and 1/6 serving expenses, to be paid within seven days, or proceedings, &c., this 
being tho first demand made on him for payment. Very few of these cases come into 
court, as the party generally pays through fear of an action. In those that have come 
before me, I have required proof of previous demand by traders before allowing extra 
for agent’s demand. 

In the district there are only two mission stations, properly so-called, under 
Kuropean missionaries, the one having ground for church, manse, and glebe, with 
no mission village ; the other having a large tract of land known as school property, 
with Christian families only resident thereon; but this tract of land forms one location, 
and is under a headman, there being no mission village, the people being naturally 
spread over a large area consonant with their own pastoral habits of life. Thus the 
question of morality resolves itself into one, simply, of whether does a Christian family 
or a heathen family bear the best moral character. My answer must therefore be, 
the Christian family, without the shadow of a doubt. | 

From observation, however, of mission vid/ages in other districts, I am of opinion 
that mission villages harbour more immorality than is found in red heathen kraals. 
The reason for such is easily given. A native village of say fifty heads of families live 
ina single street. They are thus congregated simply for the purposes of school 
education and church attendance, and, having no outlet for the increased sensibilities 
that have been stimulated by education and religion, naturally by the law of reaction 
fall into greater sensuality and vice. 

A native village so created is altogether abnormal. A village to be a thing of 
health must have a substratum of industry underlying its very existence, and people 
should congregate according to the commercial demand for labour. When so con- 
gregated, then let mission schools be established to meet the religious and educational 
wants of the village, and come in asa useful aid to the native people in their struggle 
against the manifold snares of developing civilisation, while they are prosecuting the 
industries of life. It is time that mission villages solely for education and religion 
were dispersed, as unnatural religious hotbeds liable to be choked with the rank 
growth of vice. Let the people be planted out. — 

The Fingoes have both Kafir and Tembu servants, principally as herds, and are 
paid either by a boast or so much money per annum. No cases, as far as I am aware 
of, come to the office, ason the day of engaging such for a year or more, such compacts 
are registered in the office, both master and servant being present. 

There are a few good buildings among trading stations of this district. Some of 
stone with iron roof ; some of burnt brick, iron root; some of iron only. 

Rule is cash sales, but creditis being more largely given, principally to those 
who have sheep, and the trader expects to buy his wool. Produce consists chiefly of 
wool, hides, tobacco, and grain. 

There is one native who pays a £10 license for trader’s shop, and trades on his 
own account. 

No. 

No. : 

Headman ; as no person can enter a district to reside without the consent of the 
headman. ss | 

Each man can extend his original grant by ploughing in new ground so long as 
he does not entrench upon the supposed rights of extension on the part of his 
neighbour. Gardens are always growing in some direction. 

Each wife must have her own garden for the support of her household. 
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The right ceases the moment he leaves the district for good, and the headman 
can hand them over to anyone he chooses. 

Ploughs are almost universal in this district, and have materially decreased the 
manual labour of women. 

There is progress in the work of assimilation. 

The first point of importance is the land question. What I should like to see 
carried out, andin the following order, is:—1st. Grant land titles to persons who have made 
improvements in building square house and fencing in ground, and to these only. 
2nd. Let an act of entail be carried vesting this landed property in the eldest son or 
heir at law on the death of the proprietor. 3rd. To secure such entail every person 
having obtained a title to land must have his marrsage registered and births of children 
also. 4th. To promote the growth of political responsibility, every man with a title 
shall, together with the headmen, have a right to take part in a tribal parliament, and 
enact a special code of regulations adapted to the wants of the particular district, 
which special code, when approved by the Government, shall be binding from year to 
ead oe in so far as through the growing civilisation of the tribe that code is 
changed. ; 

N.B.—(1) All tribes are not equally advanced, and hence the impossibility of laying 
down one special code for all. (2) One tribe should not be kept back for the sake of 
others. (3) Colonial law must be upheld in ordinary civil and criminal cases. (4) 
Cases such as beer drinking gatherings, intonjani dances, circumcision dances, &c., 
must be left to the public sentiments of the tribe in Pitso assembled to pass as 
law the measure of restriction deemed safe. (5) Such power to make laws with 
consent of Government will meet, in a measure, the desire of self-government, and 
impart a consciousness of political responsibility. 

What is wanted very much is a published manual of native laws about dowry, 
chiefly to guide magistrates who know nothing of native laws, so as tosecure unity of 
action in dealing with such cases, as at present each magistrate has got his own idea 
of what is equitable, the result often being a trampling on the tender feelings of the 
tribe. Let such manual be a guide, and have no authority as emanating from an 
English parliament, which should be ashamed to legislate on such a subject as women 
tratiic. With this manual of native customs let there be printed the self-imposed 
rules of the tribe which thoy in Pitso have passed, which code, while it will indicate 
the water mark of civilisation, will be, through the Government approval, sufficient 
authority for the resident magistrate in that particular tribe. 

Yes, but never required. 

Exceptional instances of Fingoes taking Kafir wives. 

I believe it is sometimes smuggled into the country, and sometimes brought on 
the sly from persons who are on the main roads, and have permission to keep accom- 
modation houses for travellers. It has also been known in Fingoland that traders 
compete in buying wool, by giving letters of authority for brandy to their customers, 
which letters allow the hotel-keeper to sell and yet evade theterms of their License, 
not to sell to natives without a line from an European. I have known a trader send 
for six bottles of brandy per diem as if for himself (not in this eens 

I have no proof of its increase. Somo shops don’t sell one-third of what they 
used to in formor years. 

A most insano idea. 

__ Certainly, the Europeans living in these territories should be under the same laws 
with the natives, and the very determination that it must be so will force us to 
authorize equitable and just laws. If this matter were put to our tribal Pitso in 
Fingvland at the present momont, the tribe would rule that passes for people and 
stock be given with cunscnt of headmen as formerly, with these exceptions. :— 
(1.) Every European or native who pays trading license to Government; (2.) Who 
has a title to property; (3.) Who holds a Government educational certificate ; (4.) Or 
who is an ordained minister shall have ticket of citizenship to travel where he chooses 
with his stock. . 

There is no other law, so far as I know, that would restrict the liberties of an Euro- 
pean, should the Pass Act be modified. 

= have had no case as yet, but I have scen frequent instances in these Transkeian 
courts. 

The usual mode of procedure is to allow the doctor to lead proof of having 
been called in to give medicine ; if contrary proof be brought to show that a messenger 
was scnt tv him to say his medicine had not achieved a cure, and another man was 
being sent for to try, this doctor loses his claim for ‘“ Mlandu.” If, however, the 
beeen got well after the administration of medicine got from him, and no other 

octor was called, it is taken for granted that the person was cured by the doctor, 
and must pay him the usual reward, which isin proportion to the dangerous nature 
of sickness. 

The law is, no cure no pay. 

Yes, if clear proof is obtained that a man has acted as witch doctor by pointing 


out one as having caused the sickness of another, and thereby putting in danger the 
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person of the man so pointed out, this witchdoctor may be punished by lashes, im- 
prisonment, or fine, or by all together. For this crime I gavea man eighteen monthy’ 
imprisonment. I don’t approve of lashes for superstitious acts, only for brutelity ; 
fines would be paid, and the work go on all the brisker. I believe in banishment 
for a time that the land may have rest. 

Regarding the victim, although he, as a rule, must have transgressed the law in 
having gone to the witchdoctor, instigated by the friends of the sick person who 
usuully tell him he is afraid to go as he knows that heis guilty, I let him off easily, 
and punish those that went with him to the witch doctor to vumisa, as these are the 
real parties who wish to get rid of the person accused. 


By M. B. Shaw, Esq., Resident Magistrate, Kentani, Transkel. 


lst October, 1878, and in 1876, resident magistrate, Shawbury. 

From 1851 to 1856 I held the office of British Resident with all native tribes 
between the Keiand Umzimkulu Rivers, and from the Quathlamba Mountains to the sea. 

After appuintment, inquiry and intercourse with the people. 

Magistrate’s rosidenco, containing nine rooms, under iron roof, built of brick ; 
court-house of brick, 30 by 23, under iron roof. 

Gaol of stone, 28 by 23, under iron roof. 

Police post to Butterworth weekly, and telegraph communication from thence. 

About 500 square miles; population about 8,000. Chief’s Fynn, Dondashe and 
Kaltom, of Sandilli’s and Anta’s tribes of Gaikas. 

When unacquainted with the applicable law or customs, I usually take council 
from experienced and intelligent headmen and others, besides using my own judgment 
thereon. 

Tho dowry cases usually take the form of application for the return of the wife, 
who refuses to live any longer with her husband on variously assigned grounds, 
chiefly aversion; or, in lieu thereof, for the restoration of the dowry originally paid. 
A Yes. No cases being heard or determined by either chiefs or headmen in this 

istrict. 

Imprisonment with hard labour, lashes being seldom given, except in aggravated 
cases of theft or assault, which however seldom occur. In serious cases the prisoners 
are forwarded to East London. 

They are guarded by the constables attached tothe magistracy, and employed 
upon miscellaneous work at the residency, and fed upon the ordinary native diet, which 
is found to be sufficient for the light work imposed upon them. The number of 
persons is at any time so few, never more than four or five, and often less, that 
there has not been any special arrangement made for the visitation of ministers of 
religion, and indeod for the past five months I have not had one prisoner in gaol. 

No. 

No; except when they have a direct interest in so doing, and then the difficulty is to 
arrive at the truth of the matter of inquiry, for their statements in such cases are not 
always reliable, and require to be accepted with much caution. I am unable to 
answer the latter part of the question from not having had any such case brought to 
my notice. 

i Yos, but if unable to pay in stock, the thief is subject to a money payment, which 
he prefers ; and if unable to satisfy the claim either in money or cattle, he is then 
punished by imprisonment. 

The chiefs in this district do not excercise any jurisdiction whatever ; do not hear 
or determine cases which are decided by the magistrate without any opposition to this 
system on the part of either chief, headmen, or people, who, I believe, prefer to leave 
their cases in ih hands of the magistrate. 

Only one European agent has been enrolled about a month ago, but as yet he 
has not been employed by any native in this court, and I am consequently unable to 
state how such agents are by them regarded. 

Thereis one mission in thisdistrict, the natives connected therewith residing at their 
own kraals in theneighbourhood, and not upon stations and villages, as at other places 
in the Colony, and many parts of Kaffraria Proper. I have consequently no precise or 
reliable information regarding their relative morality, as contrasted with the pure 
heathen, but there is, I presume, little doubt but that it is of a higher standard. 

Yes, the paymont is trifling, and varies considerably. No cases have been brought 
before me for any breach of contract, as they generally arrange such matters through 
their headmen or friends. 

The shops in this district consist of respectable buildings, and the goods chiefly 
kept in stock principally Kafir truck, and sold mostly for cash, but occasionally for 
barter, and sometimes on credit, which, however, the traders find to be a hazardous 
system. The produce mainly raised by the natives consists of maize, millet, and 
pumpkins. 
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requirements. Very few cultivate to the full extent of their allotments. 

The ground is held by the grantee, who arrangcs, with the several members of 
his family, their respective interest in the same. 

When a man emigrates and reports the fact to this office, his claim to his vacated 
garden lands necessarily ceases and determines, but may be revived upon his return 
upon application to the magistrate, unless in the meantime the same has otherwise, 
after a reasonable period, been allotted or expropriated. 

No, they are not, owing to the inability of the people to purchase them. They are, 
however, much sought after by those who have means. The general use undoubtedly 
lessens the work of the women in many cases; nevertheless the majority of the 
women prefer, I think, to labour in their own gardens, to which they consider they 
have certain prescriptive rights derived from ancient usage and custom, involving 
certain shonshal privileges and claims, of which they would otherwise be deprived, if 
the whole of the garden lands were cultivated by the plough solely, and over which 
as women they would have neither interest or be allowed to exercise any control. 

No; I have not observed any such desirable tendency to which this question 
refers, but this may possibly be accounted for from the fact that the more advanced 
and Christian Gaikas remained in the Colony at their stations, and only the heathen 
emigrated tothis country, and being thus unfortunately deprived of all the “leavening ” 
influence, which would probably have greatly promoted their rapid advancement in 
civilization and religion. 

I think the colonial law, as a whole, inapplicable to this country in ite present 
state, unless considerably modified, and adapted to the ideas of the people; but I am 
decidedly of opinion that a special code, adopting such native laws and customs as 
are in accordance with humanity aud justice, is desirable, and would be productive of 
much good. 


Ist. Marriage Dowry. 


I do not think that any radical interference with the principle and covenants of 
native marriage laws at all desirable, at least by any arbitrary or coercive legislations 
except in so far as the prevention of immoral customs at the wedding festivities, 
which I think should be strictly prohibited by law, and, if indulged in, thereafter 
severely punished. 

The payment of dowry has evidently descended from the remotest antiquity, 
since there are traces of it to be found in the Book of Genesis. Opinion regarding 
this ancient custom is somewhat divided, amongst missionaries and other Europeans, 
who are the true friends of the natives, and take an interest in this question of 
“‘ukulobola,” but which, I do not think, is altogether fully comprehended or 
understood. 

It undoubtedly possesses some advantages from a native point of view, although 
I must candidly admit it has also its disadvantages. When, however, we consider that 
this custom is so closely associated with the social life of the natives, and is of great 
antiquity, having descended from time immemorial to the people, I hardly think it 
would be politic or judicious to legislate hastily or arbitrarily upon the subject, with 
the view to the summary suppression of this ancient custom of ukulobola. To do 
this would, I feel certain, raise a feeling of dangerous discontent throughout the 
whole of the native races, to which no other question, affecting the people generally, 
would be comparable, since the whole of the tribes have a common sympathy and 
feeling upon this custom with one another. Many persons, I believe, entertain the 
opinion that the custom of ukulobola is a gross and vicious system. I do not myself 
incline to this view, although no doubt there are many evils arising out of this custom 
itself, nevertheless I believe it possesses some sulid advantages in many he ae 
Entertaining this opinion, I hardly think it would be either prudent or desirable to 
interfere summarily with this custom for the present at least, but that time should be 
allowed for eradicating the evil, if evil it be, in the present state of the natives, but that 
reliance should be placed upon the combined influence of education and religious 
teaching to bring about the result which many friends of the natives think to be so 
desirable, but which, I apprehend, will be continued to be practiced in defiance of 
legislation thereon for generations to come, since this ancicut custom is so fondly 
cherished and deeply rooted in the social life and polity of every native tribe in- 
habiting this continent ; and, in fact, a revolution effecting millions of people requires 
time either for its modification or entire abolition. 


2nd, Inheritance. 


T do not think that any interference with the present laws upon this subject 
obtaining amongs tnatives is called for or necessary. As a rule, the natives have well- 
understood and established laws pertaining to their system of inheritance, and which 


APPENDIX D.—REPLIES BY F. N. STREATFIELD, ESQ., WILLOW VALE, TRANSKEI. 275 


Repires ro 
QuESTIONS. 


30. 
32. 
31. 
33. 


34. 


30. 


36. 


37. 


are well maintained and upheld. I question very much whether the people would 
desire any change at present from their own laws, although I fully admit these 
might possibly be greatly improved in some respects by being adapted to the colonial 
law upon this subject. 


3rd. Land Tenure. 


I would deprecate any radical interference with the present tribal system of 
land tenure, as at present existing, except, when by the desire and solicitation of the 
people themselves, who might wish to accept grants of land, upon individual tenure. 

This system in panei is undoubtedly the best and safest, but should not be 
forced upon the people without their consent ; otherwise many serious difficulties 
might possibly arise hereafter. 

In this district the people (Gaikas) are prepared to go into small villages, ac- 
cepting individual titles for village and ten acre allotments, though whether they 
would be willing to pay for the titles to the same I am unable to say. How far this 
system might be established with advantage in other districts I am not prepared to 
give any opinion thereon, not knowing how far this principle of individual tenure 
would be acceptable to the people themselves. 

Yes ; but my services are seldom required. A book is kept for the purpose of 
registration, and a fee of 2/6 chargeable. 

No; as they are unable to obtain it inany quantity. Some few cases of smuggling 
have, however, occurred, which have boen soverely dealt with. 

Yes; it is seldom, however, that any intermarriages take place between Gaikas and 
Fingoes. 

No ; on the contrary, this traffic seems to be increasing, and I am of opinion that 
any legislative interference with the same would be keenly resented by the mass of 
the people. 

No; as this would be a great inconvenience to the people, who would then be 
compelled to go long distances for the purposes of trade. I do not seo any objection 
to the present system. 

This is a question requiring much consideration, and one which I feel some 
hesitation in answering. In the event, however, of such a code of laws referred to 
being promulgated for the government of the natives, I would suggest that 
Europeans should have the option of electing, whether in any case in which they 
might be concerned as defendants. they would prefer to have their cause decided by 
these native laws or under the colonial law, and I think the same privilege of election 
should be granted to the natives also, should they so elect. 

Very rarely. I have had only one case in which I gave judgment in favour of the 
doctor (a female), on the ground that she had performed her duties to the best of her 
ability, besides providing food and maintenance to the patient at her kraal, and at her 
own expense. 

No such case has been brought before me, and any casc so arisinz would depend 
upon the evidence in relation thereto, as to how it should be dealt with in respect to 
the victim and the witch doctor, 


38&39. I have no personal knowledge whatever of the facts here referred to, nor have I 


had any experience in regard to this system, and cannot therefore give any decided 
opinion thereon. 


M. B. SHAW, Resident Magistrate, 
Kentani, Transkei. 


By Frank N. Streatfield, Esq., Resident Magistrate, Willow Vale, Transkei. 
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1. 29th November, 1878. 

2 Commandant of Native Levies. 

3. By being with many hundred Fingoes day and night, for ten months, without 
interruption, as commandant of levies before present appointment, and since as magis- 
trate over a district peopled entirely by natives. 

4, At the magistracy of Willow Vale there is a residence for the magistrate, and an 
office and gaol under one roof. These buildings are both of very inferior quality, it 
being impossible to get good workmen to come so far away from civilization to erect 
buildings, for the amount granted by Government. 

5. There are no postal or telegraphic facilities whatever in this district. Applications 
on the subject of postal arrangements are fruitlessly continued. 

6. Over one hundred square miles. There aro no chicfs in the district, chieftainship 


having been done away with long since in territorics ruled hy Government. The 
people who inhabit the district, and are under the immediate supervision of headmen, 
are composed almost entirely of Gealekas and Fingoes. 
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In criminal cases I do not acknowledge native laws and customs af all, except in 
levying fines of cattle instead of money on the offender, when desirable. In civil cases, 
where both complainant and defendant are natives, I follow the law they have been 
accustomed to as far as possible, with regard to equity and justice. I can always 
make myself acquainted with native laws and customs by consulting with trustworthy 
headmen. 

I have had no cases of disputed inheritance come before me. In dowry cases, 
which are very common, the usual features are the wiferunning away from her husband, 
or the husband turning out the wife, for some real or supposed offence. In either 
case a claim for return of dowry generally arises, which I endeavour to 
according to the merits of the case. Many otherreasons are urged in cases brought 
for the return of dowry, such as the incompetency of the husband being the 
cause of the wife running away, when each imputes the fault to the other. A case 
was lately before me in which a man swore that his wife had bewitched and rendered 
him incompetent. On this ground he claimed return of dowry. 

A court of first instance. 

lines cl money or stock. Imprisonment. Lashes. Whether lashes are inflicted or 
not usually depends on the animus of the offender. Sometimes I give lashes for 
theft, sometimes not. For ae what is called rape by natives, always. No case of 
bond fide rape has ever come before me. For any case of gross oppression or cruelty 
to an individual, or wife beating, I should order lashes. 

Prisoners sentenced to hard labour are usually guarded by an armed constable ; 
are employed in improving roads as a rule, and are fed on meal and mealies. They 
can get no meat, as there is no one within thirty miles who can supply it. They are 
never visited by a minister of religion, as none live in the district, with the 
exception of the Archdeacon of St. Mark’s. The few ministers of religion who have 
occasionally visited this district, have apparently come here with a view of obtainin 
land, but not ministering to the people. Looking upon ministers of religion in bulk, { 
consider their absence a happy circumstance for the prisoners, and sincerely hope their 
absence may be permanent. There are no efforts made for the moral improvement 
of prisoners. 

Not the slightest. 

Natives will, as a rule, readily lay information or give evidence against each 
other if they think they will be the better for it. If screening an offender would 
poe more tangible good to a man than giving him up to the authorities or in- 

orming against him, the offender would probably be screened. But if, on the other 
hand, a man saw his way to reap benefit by informing against a friend, he would | 
inform. Gcalekas are much truer to each other than Fingoes are, and there is much 
more esprit de corps among them. 

The custom of restitution in stock thefts is still adhered to, besides the enforcing 
of other punishment. I strongly disapprove of the native custom of making the rela- 
tions of an offender pay his fine, when he himself is not able to do so. Care must, 
however, be taken to ascertain correctly whether an offender is possessed of sufficient 
stock to pay his fine. It is a very common thing for a man, on getting into trouble, 
to parcel out his cattle among his friends, aid say he hasnone. His friends will 
back him up in this, till their stock is taken, when they will point out those belonging 
to the offender to save their own. 

There being no chiefs in this district, and no one but,the magistrate being allowed 
to hear or settle cases, I cannot say. 

I am thankful to say there has never been an agent in this court. I can scarcel 
think the employment, as agents in the Transkei, of telegraph clerks, a custom which 
obtains, can be productive of good, either to the Telegraph Department or any other. 

Natives of mission stations, as far as my experience goes, are of a de- 
cidedly lower character than the heathen. All the vices of heathensim are 
usually apparent in them, as well as those which civilisation has taught, added to an 
acquired conceit, low cunning, and impudence. The average heathen, uninfluenced by 
any civilisation, is a far finer character, and with more self-respect than ten averge 
natives from a mission station. The native from a mission station is usually hypro- 
critical, lazy, and when he dares, impudent; when not impudent he is usually 
servile and truckling, which the heathen, although respectful and submissive, never 
or hardly ever is. Among many native servants that I have had, there have only 
been two who were, according to their own statements, very religious characters. 

These were both dismissed for stealing, taken im flagrante delicto. One of 
the worst cases of cheating, lying, and roguery that has come beforeme was committed 
by a man who is, in his own estimation, pious beyond all others, and holds service in 
his hut every Sunday. Some evidence tendered by him to the court,inthe above 
case, written by his wife and proved to be totally false, was indited on the fly-leaf torn 
from a prayer-book. I gully have four or five native servants at least about the 
place ;—and as long as natives from inission stations are absent, thereis no need what- 
over to use a key for anything either in the house or out of it. With respect to the 
morality of women, my opinion is that nothing can be lower than the standard of 
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morality among heathens. Women belonging to kraals under the influence of 
Christianity, and especially among the Wesleyans, are far more decent and moral in 
their behaviour than heathens, and feel shame at having fallen. Heathen women, 
both married and single, feel none even when convicted of the grossest back-sliding. 
T have had women stand before me in open court, and candidly acknowledge that 
whenever their husbands were away from home, they went astray, and saw nothin 
to be ashamed of in having done so. The feelings of heathen women on this point 
can only compare to those of animals. 

Natives frequently employ each other as servants. The servant gets fed, and is 
paid a beast at the end of acertain time. The time and the beast itself are generally 
agreed on beforehand. Cases arising from such engagements are sometimes brought 
into court, and I endeavour to decide them on the principle of equity and justice, bearing 
in mind that the labourer is worthy of his hire. : 

The general character of buildings used as trading stations in this district is 
‘cheap and nasty.” The buildings are usually simple Kafir huts of wattles and mud, 

ut together by natives, and worth, at the outside, £3. The goods chiefly sold aro 
lankets, red clay, coloured handkerchiefs, and beads. Intimesof great want, mealies are 
sold at most exorbitant prices, natives being compelled to give all that is demanded, 
or starve. Credit issometimes given by traders, and cases for recovery of debt arising 
from this principle are not unfrequent in court. Barter is not common, but is not 
unknown. The produce mainly raised by natives consists of maize, millet, and tobacco. 

In this district there are none. 

I do not. 

I have not had any. 

From the headman of their location. 

There is plenty of ground for each man to have as much as he can plough. 

The head of the kraal has what lands he chooses, and of these lands, each wife 
keeps her particular one in order. The young unmarried men at a kraal have smaller 
lands, but their right to full-sized lands is not recognised. Thechildren of each wife 
assist their mother in keeping her land in order. The head of the kraal sometimes 
assists his wives in cultivating the land, but this is not often the case. 

In this district not at all, emigration being taken to mean going forth without 
any view to return. 

Ploughs are in use to a great extent, and the use of them increases every season. 
Their introduction distinctly ioscan the work usually allotted to women. 

In this district, among the Wesleyan Fingoes of two locations, there is a decided 
wish for advance and improvement, but I fear these are exceptional cases. I notice 
a desire among these people to adopt European customs in dress, marriages, and 
burials, and general decency of behaviour. As instances of this, I can state that two 
marriages ane: about to take place among these people, most urgent requests were 
made to me to have wedding cakes made in my house for the festivities, there being 
no other way of possibly obtaining such things. Offers of payment to any extent 
for these cakes were made, if only they could be supplied. I may add that the cakes 
were forthcoming, although the payment was declined. 

On another occasion, a Wesleyan having died, I was begged to make a coffin for 
him by his relations that he might be decently buried. There being but one car- 

enter within fifty miles, and he having retired from that calling, and taken to the 
oubtfully more desirable one of being a Kafir magistrate, I acceded to the request. 
Payment was in this case also freely tendered, but refused. Since this took place I have 
been requested to make many coffins, but being but a clumsy undertaker, and having 
no time to spare for such extraneous work, I have been obliged to refuse. It may 
pos be thought from the above remarks that I am a follower of the late lamented 
ohn Wesley; such, however, is not the case. 

It is my decided opinion that a special code of laws—but not necessarily founded 
on or guided by native law, which is often rotten and unjust—should be formed for 
the governance of native territories. 

With reference to marriage laws, it is most difficult to give an opinion while 
things are as they are at present in my district. Amongsuch people as the dwellers 
therein, to a great extent, consist of, viz., wild untamed Gcalekas, no marriage laws, 
beyond what they have been brought up to believe in, would be of any avail, nor 
could attention to them be enforced. I think the same as regards inheritance. In- 
dividual tenure of land would, I think, by degrees be productive of great good, and 
eventually do away with the tribal feeling among natives, hitherto hostile to 
Government, and therefore greatly lessen the chance of rebellion, particularly as each 
man would then feel that by rebellion he would lose what was his own distinct 
property. 

I am a marriage officer, and as such my services have been required once-—and 
once only—to unite in the bonds of holy matrimony a man and woman who had already 
lived as man and wife through a long course of years. The usual records are kept. 

Inter-tribal marriages are common; those between Kafirs and Fingoes by no 
means unfrequent. 
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The use of brandy is unknown or nearly so, among the natives of this district” 
and for a very good reason, viz., thut they cannot get it. 


I see no grounds for thinking that the use of red clay is diminishing among 


‘Kafirs, though among an She it certainly is so. 


I think it most advisable that there should be some check over traders, and that 
Government should have a voice in the licensing of persons, with a view to ascertaini 
whether an applicant for a license is a fit person to keep a store among natives. It 1s 
an undeniable fact that traders have great influence over the people among whom 
they live and from whom they make their livelihood. It would be well then that 
Government should only allow persons to obtain a license who are fairly respectable, 
and not, as is only too often the case, the very refuse and off-scouring of society. 
These persons lie to and cheat the natives at all times, and, in times of famine or 
distress, suck their lives out by charging the most exorbitant prices for grain, which 
the people must get to sustain life. Added to this, they are continually, by foul example, 
doing much harm, and at all times do their best to undermine the authority of 
Government. There are, I know, a few honest and straightforward men trading in 
native territories, who keep their hands clean, and who are a help and safeguard to 
officials, but these are brilliant exceptionstotherule. If Government saw fit to establish 
at each magistracy a large store under the supervision of the magistrate, and with the 
employés in its own hands, this store could be conducted on such principles, that it 
would be no loss to the Government; would do away with much evil; and would 
enable natives to supply themselves with all necessary and desirable articles at about 
half the price at which they can now get them. 

The custom of having one law for white people and another for black, already 
obtains far too much in this country. Wereacode of laws to be made for native 
territories to which Europeans were not amenable, it would make this evil worse than 
it is at present. I thoreforo assuredly consider that any code of laws drawn up for 
the governance of a territory, should apply to all the dwellers therein without any 
respect of persons. I base my reasons for this on the belief that it is the wish of 
Governmont to raise the condition of natives, and turn them into a better people, and 
one with a higher standard of morality than they have at present. Ifa code of laws 
be enforced on them only, and not cn the Europeans who dwell among them, they 
will at once feel, and more than they do even now, that they are being kept down and 
kept apart, andthink—and I deem rightly—that they are receiving scant justice. As long 
as this feeling is in their breasts, no good can come of any work done among them. 
It is only necessary to give a few seconds’ thought to the way in which the ‘‘ Pass 
Laws,” ‘‘The Disarming Act,’”’ and ‘ The Sale of Intoxicating Drink Law,” have been 
carried out, and indeed are still in native territories, to come to a conclusion as to 
whether there is one law for the white man, and another for the black. I have 
frequently seen white men, I am sorry to say, in uniform, and in Government pay, 
helplessly drunk within sight of the magistrate’s office and lock-up of the district, and 
heard the natives standing round, say, “‘ If we were like that, we should get lashes and 
be put in prison.” Their remarks were quite true, and did not refleet credit on 
our community. 

I have had a few isolated casesofnative doctors sueing for payment of their services 
in my court. I am generally guided in arriving at a decision in these cases by 
what little common sense and ideas of justice I may happen to possess. 

I have had no serious cases of witchcraft brought before me. Those cases that 
I have had, have been dealt with by my endeavouring to show the offenders the 
utter foolishness and imposibility of all witchcraft, and, in conclusion, with a promise 

which I have never had the chance of keeping, that if I ever hear of their offending 
again, they will be very severely punished. 


38-39. Iam unacquainted with the subject. 
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FRANK N. STREATFIELD, 
Resident Magistrate, 
Willowvale, Transkei. 


By Major Elliot, C.M.G., Chief Magistrate, Tembuland. 


ist July, 1877. 
Officer in Her Majesty’s Royal Marine Forces. 


Ist. Some years’ travel through various parts of South Africa. 2nd. Since 
my appointment as chief magistrate of Tembuland. 
o Kafir huts as offices erected at Government cost ; offices in course of erection, 
and huts occupied by myself built at my own expense. 
A post and telegraph office in the township. Postal communication between both 
colonies weekly. | Weekly cross country mails to all important stations. 
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About 10,000 square miles, exclusive of Western Pondoland, over which 
I am British Resident ; population about 100,000 souls (of Tembuland). 


Principal Chiefs. Clan. 
N’Gangelizwe.. i Amahala 
Matanzima te - Do. 

Darala .... 53 oe Amandung wana 
Umguhlwa sak = Amajumba 
Moni is wh - Amabomvana 
Bacela - és ae Amagiba 
Sandili.. a - Amagqabe 
Holomisa .. ee i Amagebe. 


I am entirely guided in civil and criminal cases by native laws and customs 
(cxcepting where British subjects are concerned). In cases where I am not acquainted 
with the applicable law or custom, I consult experienced headmen or acknowledged 
eouncillors of the tribe. 

No case of disputed inheritance has ever been brought before me. Native law on 
this point appears to be very clear and thoroughly understood by the people; there- 
fore disputes upon the subject do not arise (or if so, very rarely). Dowry cases 
assume every possible shape and form. Cases have been brought into my court, 
‘where resitution of dowry of a grandmother, paid some eighty years before, was 
claimed. 

My court is one of first instance in murder and other very serious cases; also one 
of appeal from the courts of resident magistrates where either party is dissatisfied. 
Appeals from chiefs or headmen are made to resident magistrates of districts in which 
the case occurred. 

Native law being in force in this territory, nature of punishment usually inflicted 
is fine, lashes only being inflicted in very aggravated or brutal cases. 

Prisoners sentenced to hard labour are guarded by native constables, and em- 
ployed on any public work required to be done in the district. Government only 
allowing one shilling a head per man, they have to be fed accordingly (mealie diet), 
bread and meat when this scale will permit. From my experience the prisoners of 
this territory being for the most part heathens, are rarely visited by ministers of 
religion. 

Natives incur no odium whatever when found guilty of any serious crime, ex- 
cepting that of incest, beyond being taunted for being found out. 

They readily lay information and give evidence against each other where personal 
interests are concerned. Upon all other occasions they screen offenders of every 
class. 

The custom of restitution in stock-thefts and a penalty for theft is still adhered to. 


‘When a thief cannot make restitution (according to native law), his family or the 


village to which he belongs are required to do so. I have adopted the custom of 
sentencing offenders who cannot pay a fine to hard labour, considering that it is 
frequently oppressive to levy a penalty upon those who are innocent of the crime 
committed. . 

If decision given by a chief is not appealed against, it is carried out by his 
councillors; if appealed against, and confirmed by the resident magistrate of district, 
it is carried out in same manner ; if reversed, there is no decision to enforce. 

There are no agents practising in my court, but several agents practising in the 
courts of the resident magistrates of this territory. I am unable to state what their 
qualifications are beyond paying the usual colonial fee of ten pounds, which I believe 
is the qualification required by colonial statute. They must be favourably regarded 


‘by the natives, otherwise they would not be so frequently employed. 


Natives of mission stations bear a higher character in their own estimation, but 
a much lower in that of the heathen. My opinion is that the relative morality of 
the men is much upon a par; but that of the women lower. The ground upon which 
I give this is hearsay. I have had no personal experience. 

Natives do not hire each other as servants in the ordinary acceptation of the 
term, but frequently feed destitute persons for the assistance they can render about 
a kraal or garden. No case arising out of such engagements has ever been brought 
into my court. 

General character of buildings on trading stations: wattle and daub houses. 
Goods chiefly sold: Kafir truck (blankets, beads, red clay,) for cash and barter— 
rarely on credit, as such debts are not recoverable through the courts of this'territory. 
Produce mainly raised: mealies, Kafir corn, and wool (tobacco in Bomvanaland). 

Very few natives in this territory are engaged in trade or earning a livelihood 
as mechanics on their own account, a few are working at their trades as servants to 
white men. 

I have known instances of natives lending money to others at interést, the 
lenders invariably being Fingoes, who are the usurers of South African tribes. Stock 
is usually lent—not hired. 
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A few cases of money-lending have come before me, and not unfrequently claim 
for restitution of stock stated to have been lent. 

Sites for kraals and garden ground are usually appointed by the chiefs with the 
consent of those whom it may concern, and approved of by the magistrate of the district. 

Garden ground is not limited. When more is wanted, it is simply broken up, so 
long as this ae not infringe upon the rights of others. There is so much available 
land in this territory, that it is only where a litigious spirit exists that any dispute 
can arise. 

Community of interest in garden land or crop is very unusual. Each wife has 
her own garden land, which she cultivates with herown hands, and such labour as 
her husband may give her. 

Should a man leave the territory and avow his intention of not returning, his 
right is considered forfeited ; or should he remain absent two years without providing 
for the cultivation of his land, it is also considered to have lapsed, although it is not 
unusual for the right to be restored, when application is made. 

Yloughs were in very common use in this territory, and very materially lessened 
the work devolving on women, but during the recent outbreak a large proportion of 
the cattle of this territory were swept off by the Colonial Forces; and therefore the 
hoe has had to be resorted to, the use of which devolves almost entirely upon women. 

_ §8o far from there being a growing tendency on the part of natives of this 
territory to adopt European customs, they are deeply wedded to their own, and look 
with contempt upon those who adopt them. This does not apply to mission Kafirs 
professing Christianity. 

The natives in this territory are totally unprepared to accept colonial law, and 
would resist any attempt to force it on them. They should be governed by a special 
code, adopting such native laws as are not opposed to justice and humanity. It is 
not desirable to alter the present native marriage laws. To do so would reduce those 
who would be looked upon as honest wives to the position of concubines and brand 
their children as illegitimate. (The majority of native men will not be satisfied to 
live with one woman.) I consider that the native laws of ‘‘ inheritance” and “land 
tenure’’ are well adapted to the condition and requirements of the people; any 
attempt to rudely break down existing laws and customs (to which the people are 
much attached) would meet with determined and obstinate opposition. 

I am not a marriage officer. 

Marriage amongst the various tribes is very frequent, no distinction being made 
betweon Kafir and Fingoe. 

The use of brandy is not uncommon amongst the men of this territory. It is usually 
supplied secretly (being prohibited by law) either from trading stations or trading 
wagons passing through the territory. 

I do not think the use of red clay is diminishing. When applied to the body with 


grease, it keeps the skiu soft, excludes the cold, and is a protection against the rays of 


the sun, thereby taking the place of cluthing, and is much cheaper, at least so I am 
told—in fact is to the native what violet powder is to the European lady. 

I think it undesirable to interfere with the liberty of trade. 

It would be almost impossible, should a code of laws be framed and promulgated 
for the native territories, to exclude Europeans residing within the territory from its 
provisions : at the same time, I think Europeans should be governed, as far as possible, 
by European laws. But this question has presented to my mind considerable difficulty. 
Unless it was clearly defined by what law Europeans were to be governed, they 
would over be ready to claim the application of that law they considered would be most 
advantageous to their own interests. 

Native doctors never suo for payment in my court, but frequently do so in the 
courts of the resident magistrates, who are guided in their decision by native law, 
which is, invariably—no cure no pay. 

Cases where persous have been accused of witchcraft have been brought to my 
court. Ideal with them by protecting the intended victim, and punishing the witch doctor. 

I have had no opportunity of watching the progress made by men who have 
been granted farms in the Tambvokie Location, but natives similarly situated, Scapa 
in the wostern part of my district known as Emigrant Tembuland, have rapidly an 
ercditably advanced. Where rights or titles are granted to natives, I think the area 
should be small, and commonage large. 

I think tho system of surveying into farms good, and might be extended with 
advantage. It would facilitate supervision and define locations. 


By A. H. Stanford, Resident Magistrate, Umtata, Tembuland. 


23rd September, 1878. 
Clerk to British Resident, Tembuland ; subsequently clerk to Chief Magistrate, 


Tembuland. 
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I speak the native language, and obtained a good deal of experience while clerk 
to the British Resident, Mr. Wright. Since my appointment as magistrate, I have 
always made it a rule to obtain the opinion of the headmen and Gangilizwe’s 
principal councillors in all important native cases. 

A court-room, twenty feet wide and forty feet long, a gaol consisting of two 
rooms, and two cells. One room being eighteen by fifteen, the other ten by fifteen ; 
the cells six by ten feet. House for magistrate is in course of erection—all Govern- 
ment property. 

A post and telegraph office on the station. Postal communication with the Colony 
and Natal once a week each way. 

The population according to the census taken in October, 1879, was 16,074. : 

The chiefs are Gangilizwe, formerly paramount chief of the Tembu nation, 
Makaula his cousin (son of the late chief Joey), and Menziwe chief of the Amazize 
clan of os, Nai who are Tembu Fingoes, having many years ago been incorporated 
with the tribe. 

Am guided entirely by native laws and customs in civil cases, and nearly so in 
criminal. Am personally well acquainted with native laws and customs, as they 
obtain with the Tembus, but in difficult cases procure the advice of Gangelizwe and 
councillors. 

The native law of inheritance is so clearly defined that disputes very rarely arise ; 
in the past three years have had but one disputed inheritance case, that of a father 
attempting to displace his eldest son in favour of a younger one, which was not 
permitted. I was assisted by a jury of councillors and headmen in trying this case. 

oy cases are frequent, and the law is very simple. When a woman refuses 
to live with her husband, the latter has the right of recovering the dowry; he can 
claim the original number of cattle paid, but not the increase. One beast is allowed 
for every child the woman has borne the man living at the time of their separation. 
The husband has to restore to his father-in-law the property sent with the woman to 
his kraal. Usually two cattle called ‘‘ ilege” and ‘‘ubulunga ;” apot, tin can, mat, 
and one or two other small articles accompany the woman. When the parties have 
been married but a short time, and have no children, or but one, and either dies, 
the return of the dowry is claimed. Under Gangelizwe the whole used to be restored, 
the same as if the woman had left her husband, but Mr. Wright, when chief magis- 
trate, made an order that but half should be returned in these cases, with which rule 
the people were well satisfied. The children in all cases are the legal property of 
the father but usually remain with the mother when very young. 

Both a court of first instance and of appeal from chiefs and headmen. 

According to native law all cases are settled by fines ; imprisonment in ordinary 
cases is only given in default of payment of fine; lashes are sometimes inflicted for 
horse stealing and very serious crimes, but are not frequently administered. 

The gaol has only been in use since January, 1881. A gaoler and one turnkey 
have been appointed since lst July last. Prisoners sentenced to lengthened terms 
are sent to London Convict Station. 

There is no guard on the prisoners beyond the gaoler and turnkey, two additional 
constables being urgently required for this service. 

Should the inhabitants of Umtata succeed in getting a municipality established, 


_ which they desire to do, the borough would propeny find guards in order to obtain 


rison labour. Prisoners are at present employed on the streets of the village. The 
vernment allows one shilling per diem for each prisoner for rations. 
The prisoners are regularly visited by the missionaries of St. John’s Mission, and 
a service 1s held in the gaol every Sunday. 
In my opinion, only for committing unnatural crimes, which however are very 
rare 
They screen their own relatives occasionaly, but, as a rule, have no objection to 


aE vee against others. 

e custom of resitution in stock-thefts is still adhered to, the thief paying a fine 
in addition to restoring or making good the stock stolen. A father is answerable for 
the acts of his sons, and the owner of a kraal for any theft committed by any member 
of his kraal. Before the influx of refugee Gcalekas (after Kreli was driven out) 
little difficulty was experienced in collecting ordinary fines, but in consequence of 
this influx there area number of men who actually have nothing to pay with, 
and sentences of imprisonment are necessarily imposed in default of payment of fine. 

The chief als a messenger in the usual way to collect the award where the 
decision is not appealed against. Where a chief’s judgement is confirmed, his 
messenger usually enforces it, unless there is reason to suspect that opposition will 
be shown, when a policeman is sent to assist. 

There are two enrolled agents here, but only one practising at present, and who 
has not received very much support from natives, they as a rule preferring to conduct 
their own cases; at the same time I have heard no complaints relative to his dealing 
with them. This gentlemen has a tolerable knowledge of native law. 


As a rule, natives of mission stations are more civilised than the ordinary heathen 


bd UE OL aE Lows AMD OUSTOMS OOMMIBSION. 
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- *lweative, Dering my residence im this district very few thefts, #f ahy, have been 


‘“¢ 


- 4} 


_ traced tomission stations. Thepeople are generally welloff, cultivating to a muth greater 
' extentthan other natives. Regarding morality, very few cases arising from charges 
of adultery are brought to this office but it is nevertheless stated that immorality to a 
' oerthin depres prevails. 


“1-28. ‘Natives occasionally employ each other as servants, paying in stock, ‘but more 


|’ -‘frdqueritly have poorer relations living with them who act as servants, and do not 
receive payment. Have had but one case in which a native master was sued by his 


v1 I | gbrwané for wages, and a regular agreement having proved, the case was settled in 


$ 


accordance with the same. 
19) » General character of buildings on trading stations: sometimes of burnt brick, 
more commonly of wattle and daub, orsods, with thatched or iron roofs. Goods 
' chiefly sold: wollen and cotton blankets, clothing, saddlery, red clay, ploughs, and 
ordinary Kafir track, for cash and barter, rarely on credit. Produce: mealies, Kafir 
corn, and wool. 


': 90... I know of no natives who earn a livelihood by trading. There are a few native 


vt. “preohanies working at their trades under master workmen. 
24, Tam not aware of any natives who lend money to others at interest. Stock is 


_ usually lent, not let. 
22. No cases arising out of money lent at interest have ever been brought before me 
‘by natives. Claims for cattle lent are not unfrequent. 


2. New residents applying for sites for kraals and gardens have to obtain the 


permission of the chief or headman of the location in ‘which they wish to reside, as 
well as the consent of the people living in the neighbourhood, it being also necessary 
to produce certificate of good character from the magistrate of the district they wish 
- to leave, before the application is acceded to. The garden ground is usually alletted 
‘by the headman and people of that immediate neighbourhood. 


"194, - The garden ground is almost unlimited. When more is required, the people simply 


' Mereage the size of their gardens. The occupiers of each valley usually have their 
lands together, in order not to incommode the stock. No man is allowed to cultivate 
in the common grazing ground, it being necessary and usual fora man commencing 
a new garden to obtain the sanction of his neighbours. There is generally a strip of 

uttcultivated land left between the different gardens, which serves as a boundary. 


“25. ‘Phe natives do not have community of interest in garden lands or their crops, 


+’, @ath wife having her own garden or gardens. 
56. A native forfeits his right to his garden by emigrating, unless ‘he makes 
arfanpements with his friends and relations for their retention. It generally oocupies 
them two seasons in making a move. 7 


: 97, Almost every kraal has at least one plough throughout this district (always ex- 


cepting those who joined in the recent rebellion, they having lost all their property). 


I 


‘|! is has very materially lessened the labour devolving on women. 


1 9B, With the exception of those resident on mission stations, the natives sfill retain 


their own customs entirely. There isa slight tendency towards European clothing 
‘when travelling, but at their homes they invariably wear their ordinary native dress. 
The chief Gangelizwe is the only heathen native who has a square house in this 


' ' + @istrict. A few have wagons. 


#9. Ido not think that natives in this district should be governed by ordin 


«  - eblonial law. They do not understand it, nor is it suited to their mode of living. 


_ am of opinion that a code of laws, based upon native law, which when properly 


+ - Handled is one of equity, is far more suitable for the government of natives. 


The law of inheritance is one so thoroughly well understood by the natives, that 


‘. ¢ 0.1 @sputes:rarély ever ariso. When a.native marries, his eldest son by his first wife 18 


his principal heir; when he marries a second wife he may, and always: does, Bet 


“4 \. ‘igpide.a certain portion of stock (which constitutes a ntitive’s wealth) for the ‘vse of 


~ Pad 
~s 


that house. e same should he marry a third wife, and so on for each consecative 
‘wife, the eldest son of each house being the heir to the property of the house. ' When 
a native dies, all-property not disposed of in the foregoing manner becomes the 
ptoperty of the eldest son of the first wife, or great house, in addition to the property 
of that house. 

The dowry received for girls goes to the house to which the girl apeecit 


a hege g: Younger sons are usually provided for by having one of the sisters allotted to e 


' Of them, they receiving: the dowry: paid for her when she marries, which arrangement 
‘is'ugually made by the fathor with the consent of the eldest son of the particular 
_ house to which the girl belongs. Women have no claim to property under aly 
- @iehimstances whatever, nor can a man disinherit his eldest son. A marriage 18 col 
tracted by the payment of dowry, the amount or number of cattle ing according 
 « to the wealth and rank of the contracting parties. A feast is usually held at eT 


“ ' . ‘beast is slaughtered. The girl is always sent by her father to the husband’s 


"1 5-0 “Matriages are generally atranged by the father of the girl without reference to her 


, wishes, but she. can object to marry a man she dislikes, and where much pressure 18 


Lois) UbeOagit-to bear, may take.refuge with the ehief. I have:bad girls cotne to my court 
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Resident Magistrate’s Office, Umtata, 


to claim this protection, and experienced no difficulty in arranging with their fathers 
that. they should not be forced into marriages they did not like. | 

Of late years a custom known as ‘‘ukutwala’’ has come much into vogue, the 
girl being carried off by the man who wishes to marry her, usually with her own 
consent, though sometinies without it. The father follows with his friends, and if terms 
cannot be arranged, he recovers his daughter, she in the meantime not having been 
treated as a wife. 

At present I consider their own system of land tenure the most suitable for the 
natives of this district, who are not sufficiently advanced to recognise the value of 
individual titles ; and the whole of the people, from the chiefs downwards, would most 
strenuously BEDS? any alteration in their present system. I would therefore recom- 
mend that the laws of inheritance and marriage be legalised, but that no change be 
made in the land tenure until the majority of the people express a wish for it. 

I am not a marriage officer. A few applications have been made to me by both 
Europeans and natives. I think it desirable that all magistrates in this territory 
should be marriage officers. 

Intermarriages among the various tribes, including Fingoes, are frequent, natives 
deeming it desirable to have connections to take refuge with when war or other 
circumstances press heavily on them. 

The sale of spirituous liquors is prohibited in this district, but it is impossible to 
prevent it apie ge from being smuggled. The natives show great avidity for it. 

The use of red clay is not diminishing, and it is a noteworthy fact that natives 
who have ceased to use it are far more liable to consumption and chest diseases than 
those who continue its use, which fact was first brought to my notice by the Rev. 
P. Hargreaves, then Wesleyan Minister at Clarkebury, who had had an experience of 
over twenty years. 

This would cause the natives considerable inconvenience, and mean ruin to a 

number of small traders, who would not be able to compete with the larger shops 
which would be started. In this district most of the shops were untouched by the 
war. 
Should a code of laws be framed and promulgated for the government of the 
native territories, I consider it preferable that all cases between Europeans should be 
tried by colonial law. This rule has been observed in the district and worked well. 
there area large number of Europeans resident in this village and immediate 
neighbourhood who would certainly prefer colonial law. 

Native doctors do sue for payment for medical services. Kafir law on this point 
is, ‘‘no cure no pay.’’ The usual fee for attending a serious illness is a beast. 

Persons accused of witchcraft almost always come to complain, when, if the 
charge is proved, the doctor, if he can be found, is punished. Such cases are however 
becoming very rare, only one having accured during the present year. 

Have had no experience on the question. 

Have had little or no experience with regard to this question, but think that it 
would answer well and bring the natives under better supervision. - 


A. H. STANFORD, 
Resident. Magistrate. 


6th October, 1881. 


By C. F. Blakeway, Resident Magistrate of Mquanduli, Tembuland. 
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2. 


Ist August, 1878. 

I was in the Frontier Armed and Mounted Police, from 1854 to 1858, inclusive 
justice of the peace for tho districts of Fort Beaufort, Victoria East, Stockenstrom, 
and Peddie, and as an officer of levies in the wars of 1846 to 1850, and commandant 
of levy forces for the districts of Fort Beaufort, Victoria East, Stockenstrom, and 
Peddie during 1877 and 1878. 

I have been constantly on the Frontier, and had opportunities of acquiring a 
knowledge of native habits and customs for many years, and since my appointment 
these matters are daily before me. 

There is a courthouse and office with gaol all under one roof. The courthouse is 
30 ft. by 18 ft., the office 12 ft. by 18 ft., and the gaol 18 ft. by 18 ft., this ig a brick 
building with iron roof and a verandah in front. 

My private dwelling is a building 52 ft. by 14 ft., verandah in front, divided into 
five rooms, passage, and kitchen, and three large huts adjoining. I have erected this 


cottage at my own expense, as well as a stable for nine horses, cart-shed, store 
room, and fowl house. 
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14. 


15. 


16. 
17. 


The gaol and offices were built by Government. 
The nearest post office and telegraph station isat Umtata, distantabout twenty miles. 


A footrunner carries the mails from Umtata once a week. 
6. 


My district extends from the Bashee to the Umtata about forty-five miles across, 
and is about forty miles broad. The population is between 14,000 and 15,000. The 
chiefs and tribes are as follow3 :— 


Chiefs. Tribe. 
Patra 

oni. : 
Mhlobo. AGEs: 
Sompa. 
Holomisa. Amahegebe. 
Dalasili. 
Dwanyaza Amatshomane. 
Dulwana 
Sandili. 
Langa. Amangabe. 
Sigcamo. 
Sidiki. Amaxesibi. 
Teija and Hlobo Amanganda. 
Dunyela. Amavundhle. 
Radebe. Amahala. 


As regards natives, I am guided entirely by native laws and customs, and when 
in doubt, consult with the chiefs and councillors. With regard to Europeans, the 
colonial laws are used as far as they can be appled. 

(a.) Nativeinheritence. The law is so well known that they seldom have disputes. 
(b.) Dowry cases.—These cases frequently come before me. If aman pays for a woman, 
and she dies, he applies for the return of the cattle, and there are often disputes as to 
what number of the cattle is to be retained by the father-in-law for the children the 
woman may have had. It also happens that a woman, after living with a man for 
some time, goes to her father and he sells her to another man, the first man then 
demands restitution of the dowry paid. Another case is where a woman has children 
and goes to visit her parents. They decline to give her up unless the husband pays 
anothcr instalment, generally a beast, and it frequently ends, in the event of the man 
refusing to pay, that the friendssell the woman to another man; infact a man purchasing 
a woman is seldom free from paying the friends every now and then under one pretext 
or another. 

In assault cases, and in disputes between two tribes, my court is a court of first 
instance, but in most matters the chiefs try the offences committed within their own 
tribes, and the litigants have the right to appeal to me, and there is an appeal from 
my court to the chief magistrate. 

The punishment generally inflicted is by fines; lashes are inflicted in murder 
cases, serious assualt cases, and in repeated convictions for theft. Lashes are limited 
from twelve to fifty. In murder cases the whole of the culprit’s property is confis- 
cated. In theft cases, where the fine cannot be paid, the convict is punished by 
imprisonment with hard labour. 

Prisoners sentenced to hard labour whilst out are guarded by constables 
and confined in gaol during the night with a police sentry. The prisoners are employed 
on the road, dam-making, making holes for tree planting, and carting water for 
the trees when planted. Prisoners have rations of mealies and sometimes meal, at the 
rate of 1/ per diem. There is no minister of religion to visit the prisoners. 

has seldom incur odium amongst each other on account of having been 

unished. 
Natives will not readily lay information against each other unless from interested 
motives. They will screen offenders against themselves if they are remunerated for so 
doing. I have never known them give up an offender from the Colony. 

The custom of restitution is still adhered to, but the amount of restitution varies. 
When a thief cannot make restitution, the chiefs come down upon his friends, and in - 
my court I place the thief to hard labour, and reduce the amount of restitution from 
his friends. | 

When a chief decides a case, an umstla is sent tosee the judgment carried out. 
If an appeal is lodged, I inquire into the matter, and if the decision is confirmed, a 
constable is sent to see the decision carried into effect. I have never had a case when 
a constable has been sent that the judgment has been opposed. In most instances the 


.the parties settle the matter at the court without the interference of the policeman. 


There are no agents practising in my court. 

There are no mission stations in my district, but there are several schools under 
native teachers. The school natives are of a higher character, as they dress more in 
accordance with civilised habits, but at present there is no very great difference 
between them and their neighbours. 
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Some natives employ others as servants. The usual payment is a cow or a heifer 

por annum; some pay incash. Ihave had cases between master andservant, but 

ey are of rare occurrence. I apply the principle of the Colonial Master and Servants’ 
Statute as far as can be. 

The majority of the trading stations are permanently built cottages; some few 
are temporary erections. The goods sold are the usual native truck, including clothing 
and groceries. Goods are mainly sold for cash or barter, but occasionally credit is 
given. The chief products raised by natives are mealies and Kafir corn, also tobacco 
and some wool. I have induced a few of the chiefs to sow wheat during the past two 
years. : 
Natives are not engaged in trading or working, either on their own account or 
in service as mechanics, that I am aware of. 

I know of no native who lends money at interest or hires stock at a rental. 


O. 

The chief, with whom any native immigrant wishes to reside, notifies where the 
applicant is to live, and frequently reports such cases to me. 

The garden ground is not limited. 

Each member of the kraal has his or her own garden. The married people and 
widows usually have gardens. ' 

I have known owners of gardens, after an absence of six years, return and claim 
their gardens, but I know of no limit of time. . 

Diou hs are becoming common now, but doubt whether it has lessened the 
labour of the women, as more land is turned over, and the women have a larger 
area to keep clean and reap. 

At the schools endeavours are being made to induce the natives to adopt 
Euro I esas customs in marriage, &c. 

or some time to come I think the natives should be governed by some special 
code. It would be almost impossible to bring them under colonial laws at once, and 
such a measure would cause complications which it is very impolitic to bring about. 
There would be great opposition to the marriage laws, and any change must be 
approached witk great caution. Everything is new tothe natives in this neighbourhood 
at present, and they are suspicious of any ae No doubt, improvements can be 
made, but they must be brought about gradually. 

No. 

Intermarriages are frequent between various tribes. Pondos and Tembus, and 
pepue and Bomvanas, also Fingoes, are constantly intermarrying, and even Europeans. 

e sale of brandy is restricted, but they occasionally get it, and are very fond of 
it. They must get it, I presume, by smuggling, but it is almost impossible to ascer- 
tain how they obtain it, as they will never give any information. = 

Red clay is in common use. | 

There are many reasons in favour of concentrating the trading stations round the 
mogistracy, but there are also so many against it, that at present I think this matter 
might remain optional. ae 

I do not think the Europeans should be brought under the special code of laws, 
as they are acquainted with our lawsas they stand, and also we must look to them as 

ioneers of that law and through them gradually to train the natives up to European 
ae and customs. 

Natives doctors sue for payment, but not in witchcraft cases. The native custom 
is that where a doctor is called in the fee is a “ beast,’’ and I inquire to ascertain 
whether he is fairly entitled to it or not. 

I have complaints against witch-doctors by persons accused by them; in minor 
cages I fine the doctor, if convicted ; in aguravated cases, I take evidence and submit 
the matter to the chief magistrate. 

I have had no opportunity of watching the effect of land granted to natives on 
individual tenure. 


C. F. BLAKEWAY, 


Resident Magistrate, 
Mganduli, Tembuland. 


By R. H. Stanford, Esq., Resident Magistrate of St. Mark’s. 


I was appointed here on the 22nd April, 1881. 

Was superintendent of natives at Bolotwa for about three years. 

Resided near native locations before entering the civil service, and since have 
been constantly employed with their cases. I speak the Kafir language. _ 

This being a new establishment there are no public buildings, and I have had 
to live in a cottage which is used for offices, gaol, &c. . 
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Have two posts a week to and from the Colony, and the same number from 
Umtata and neighbourhood. The nearest telegraph office is at the Imvani Railway 
Station, some seventeen miles away. 

The district has an area of about three hundred square miles This includes 
Matanzima’s and Darala’s locations, and the St. Mark’s Mission Land. Matanzima’s 
people are Hala’s; Darala’s, Dungwana’s; there are also members of Tshatshu and 
other refugees scattered about the locations. Fingoes too are numerous, especially 
about the Esikobeni and Cofimvaba, where there is a location of them under the petty 
chief ‘‘ Mtyakisane.’’ As the hut-tax registers were destroyed at Southeyville, there 
is some difficulty in forming a correct estimate of the population, but from what I 
can gather from Archdeacon Waters, and other old residents, there must be about 
10,000 people in the district. 

I generally use Kafir law in my court ; and when, in any case, I am not acquainted 
with the applicable law or custom, I inquire of the old men, some of whom are 
usually present when a case of note is being heard. In criminal cases the offenders 
are sentenced to a term of imprisonment, should they or their friends not be able to 
pay the fine imposed. It rarely happens that it is not paid. 

Inheritance cases brought before me have been few and of a trivial nature, but 
should I have to decide a serious one, I would be guided by the third section of Act 
No. 18 of 1864. Dowry cases are of frequent ocurrence, as the women are constantly 
leaving their husbands. If they won’t return when asked to do so, the husband can 
claim the cattle which he left with her friends when he married; but if it is proved 
that he grossly ill-treated the woman, very few are returned to him. 

Mine is a court of both first instance and of appeal. The chiefs only try cases 
between persons of their own tribe. Europeans and school people lodge their com- 
plaints at the office without reference to them. Appeals are numerous from the 
decision of the chiefs. 

The usual punishment is a fine. I have never inflicted lashes, but I think it 
would have a good effect on scoundrels who have repeatedly been convicted of theft. 

Prisoners sentenced to hard labour would be guarded by the constables and 
employed on the roads. They are fed on mealies. 

Very few have been sentenced here, and these have not been visited by ministers 
of religion nor any efforts made for their-moral improvement. 

Natives do nut incur any odium amongst each other when found guilty of a 
serious crime nnless it is an unnatural one, and crimes of this sort rarely happen. 

They do not readily lay information er give evidence against each other, and 
have an Jrishman’s abhorrence of an informer. 

The custom of restitution in stock cases is still adhered to, and when a thief can- 
not pay, his friends have to do so for him. | 

The chief’s decision is carried out by his messengers ; and if appealed against and 
his judgment confirmed, a policeman is sent with them. 

There are three agents practising in my court. Their : eran as far as I know 
is simply having paid the enrolling fee—£10. They have lots of work, as most thieves 
and persons who have bad cases go to them. They are not liked by the better class of 
people, and are detested by the chiefs. Both Matanzima and Darala have complained 
to me about them, alleging that they had little difficulty in managing their people 
before they were allowed to practise. From what I have seen, I consider 
thet they have a bad effect on the people. Their charges being high, a poor man 
is unable to employ them, consequently a rich one has the advantage, and I certainly 
think that they should not be allowed to practise in the dependencies. 

As I have only resided in the district for a few months, Ican hardly forma 
correct judgment as to whether the school people bear a higher or lower character 
than the heathen. From what I have seen, I think there is but little difference 
between them here. There is no doubt that the best natives to be met with are from 
mission stations, but, on the other hand, some of the worst specimens that I have had 
the misfortune to come in contact with are school people. During the late rebellions the 

station people, with few exceptions, remained loyal ; and when I think of the Lesseyton 
= and others, I am convinced that the missionaries are a great blessing to the 
olony. 

There is no question whatever regarding the relative morality of the females. 
School girls, as a rule, are much worse than their heathen sisters. This I consider is 
mainly owing to the fact that most missionaries have done away with the custom of 
‘‘ukulobola.” At one station, where I resided for some time, there was scarcely 8 

irl who had not fallen. From inquiries I have made, I find that the girls on the 
t. Mark’s Mission are more virtuous than they are on most stations, and I am 
convinced that this is because Archdeacon Waters has encouraged ‘‘ ukulobola.” 
Among the heathen, the girls are well looked after and are fairly virtuous, but the 
married women are a bad Tot, and each of them has generally got two or three lovers. 

The natives rarely employ each other as servants, and only one case arising out 
of these engagements has been brought before me. 

There are several trading stations in the district, none of them very large, with 
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the exception of those at St. Mark’s. A large trade is done with the natives, 
especially among the school people, in clothing, groceries, &c., and large quantities of 


' ‘ploughs, hoes, and blankets are sold to the heathen. Extensive crops of Kafir corn 


20. 


1. 


22. 
23. 
24. 


25. 
26. 


27. 


28. 


29. 


and mealies are raised, but not much wheat, and several of the natives have very fine 
flocks of sheep. The goods are sold for cash or in barter, as the traders are not 
allowed to sue for book debts. . 

I do not know of any natives engaged in trading. A few earn a livelihood as 
mechanics. On the station here we have a bootmaker and several apprentices to the 
tinsmith and wagonmaking trades. 

I do not know of any natives who lend money to others at interest or hire 
stock to others at a rental. Those who have wagons engaged in the carrying trade 
frequently hire oxen from their neighbours, and when the settling day arrives, there 
is generally a dispute. 

The only cases that have come before me have arisen out of the hire of oxen. 

In the locations, new residents receive sites for kraals and garden ground from 
the chiefs ; on mission lands from the missionaries. 

The garden ground is limited, and when they want more they apply to the chief 
or missionary, and if there is a convenient piece they are allowed to break itup. Lands 
are becoming very scarce in this district. | 

The gardens are owned by the married men; and each wife, in cases where there are 


more than one, has her own piece entirely separate from the others. 


When a man leaves his location and intends to return, he goes to the chief and 
tells him this. His lands are then merely lent to some one else; and should he be 
away for eight or ten years, he can claim them when he gets back. 

Ploughs are in general use, and have considerably lessened the work of the 
women. The ploughing, such as it is, is usually done by the boys, and the men now 
assist in the hoeing. 

Most of the school people have adopted European customs in marriage, dress, 
furniture, food, and utensils. I have not observed any carts in this district, but have 
seen several in possession of natives elsewhere ; and all the richer ones have wagons. 
IY have seen several very good square houses, comfortably furnished with chairs, 
tables, &c. ; and I remember on one occasion on going to a headman’s kraal, I wanted 
a table on which todo some writing. He produced a very good one, and some bent- 
wood chairs. He also sent me some potatoes and a very fine cabbage. Another time I 
had to go to a kraal at night to stop a beer-fight, and on calling fora light they 
mecduned a silbur lamp with which I examined the wounded. I also noticed that one 
of the huts was decently furnished, and I regretted that a man who had such very 
good ideas of the comforts of life, and was moreover a Christian, should not have 


prevented a row in which one of his guests was nearly killed. 


There is now a deal of waste at their marriages, no end of money being spent 
in dress and on the wedding festivies, some families being quite impoverished in their 
endeavours to outvie some richer neighbour, and I think that the missionaries should 
do their utmost to put this sort of thing down. 

I do not think that natives in this district, or in any other, should be governed 
by ordinary colonial law. 

My opinion is that we should have a special code adopting such native laws as 
are suitable and in accordance with humanity and justice; and it is to be regretted 
that this was not done long since, as it would have saved a deal of bother and 
confusion. I believe that the hereditary chiefs should be allowed to try cases, 
subject to appeal to the magistrates. They could not do much harm, and their time 
would be occupied. Cases between Europeans and natives or between members of 
different tribes should be settled by the magistrate ; and a judge or native high court is 
required to settle the graver offences, such as murder, culpable homicide, &c., and 
whose judgment shall be final in all cases of appeal. 

I feel sure that if we attempt to do away with the power of the chiefs suddenly, 
or put a may to polygamy and ‘“ ukulobola,”’ we shall have all the tribes in a state 
of ferment. The marriage question after all is not a very serious one. The woman thata 
mun first marries (except in the case of chiefs) is his great wife, and it is her children 
that inherit; and no matter how many wives he may marry after, he must make 

rovision for them during his lifetime by giving them stock for their children, and at 
his death his wives cannot-interfere with stock so given. In cases where a man who 
has several wives wishes to be remarried to one of them by the missionary or magistrate, 
he should only be allowed to marry the great one. The custom of ‘ukulobola” I 
consider a good one for the natives in their present condition. Where it has been 
stopped by the missionaries, the effect has been bad, the girls going to ruin and many 
of tho men deserting their wives. 

I do not think it advisable to introduce individual land tenure just now. The 
people do not want it it. I hada good opportunity of witnessing this at the Bolotwa 
some little time back when Mr. Hemming proposed it to the mission natives and 
others, but they refused it toa man. This was for garden and building plots. Had they 
been offered farms, I have no doubt they would have accepted them. 
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80. I am not a marriage officer. 
31. Intermarriages between Kafirs of different tribes are frequent. Kafirs and , 
Fingoes intermarry occasionally when their locations adjoin. 
$2. The use of brandy is not common amongst the men and women in my district, 
aa oe they have difficulty in obtaining it, its sale to natives being strictly 
prohibited. 
38. Red clay is used as much as ever by the heathen. The school people rarely use it. 
34. I think that it would be a good thing to concentrate the trading stations at the | 
seat of magistracy. It would tend greatly to check gun-running and brandy smuggling. , 
35. Should a code of laws be framed for the government of the native territories, I 


consider that Europeans resident in these territories should be governed by them. If 
a were not done, the natives would imagine that they were being hardly dealt 
with. 

36. Native doctors frequently sue for their fees in my court, and I am guided toa 

decision by the native custom which holds, if the patient is not cured no payment 
is to be made. 

87. - BinceI have been here no persons have complained of being accused of witch- 
craft, but a week or two back the chief Darala fined the members of a kraal in his 
location heavily for having employed a witchdoctor to ‘‘ smell out ’’ one of their own 
women. The people appealed, and I confirmed the chief’s judgment. 

38. I know most of the native farmers in the Tambookie Location (Queen’s Town 
District) who have had farms granted tothem. They have, with few exceptions, done 
remarkably well, and this is not to be wondered at, for while their less fortunate 
neighbours, in time of drought, are squabbling about a stream of water, they generally 
have a fine fountain of their own, and while the other poor fellows are losing stock 
for the want of grass, they have heaps, having taken precious good care to preserve 
it by impounding their neighbours’ cattle. 

89. I think the plan adopted in the Tambookie Location (just mentioned) of having 
it surveyed into farms of two or three thousand morgen each under headmen, a 
good ono. You know exactly where the people are, and can get at them easily, and 
though the headmen are not always to be trusted, they do pretty well, as it is to their 
interest to keep the people under them straight. My opinion is that they should not 
be allowed very much power. . 


By Charles J. Levey, Esq., Resident Magistrate, Southeyville. 


hs I was appointed to my present office in November, 1875. ; 

2. Previous to my present appointment, I have held the appointments of Resident 
Magistrate’s Clerk, Acting Government Agent in Fingoland, and Government Labour 
Agent to the Colony. 

3. The nature of the duties attached to the various positions which I have held 

have afforded me many opportunities of acquainting myself with native laws and 

customs. I was born in this country, and brought up and educated at Lovedale. 

The present Goverument buildings at this station are temporary, all the property 
having been destroyed during the late rebellion. The dwelling-house which occupy 
is my private property. I receive a house allowance of £25 per annum. 

5. Mails are received ard dispatched between Queen’s Town and this m 
twice a week. The nearest telegraph office is the Imvani Railway Station, about 
twenty-six miles from here. 

6. The area of this district is about 600 square miles, and the population about ; 
8,000. Owing to the late war, there are now no chiefs in my district. A re pro- 

portion of the people are Fingoes; the remainder belong to the Hala and Qwati ! 

branches of the Tembu nation. 

I am guided in civil and criminal cases by native laws and customs, as far as J 
find they are not repugnant to humanity. In cases in which I am not acquaimted 
with the applicable law and custom, I obtain a knowledge of it from native councillors. 
8. Cases of disputed inheritance rarely come before me, and I believe that the 

native custom of settling these matters is satisfactory, except in one point, where it 
keops up the custom of polygamy by dividing the property amongst all the wives 
and children. This arrangement is nearly always made by the head of the house 
while living. A law, by which the first wife, with her children, should alone imherit 
the property, might have the effect of discouraging polygamy. 

Dowry cases are frequently brought before me. Generally they are cases of 
husband’s claiming the restoration of cattle paid for a wife who has deserted Jhim. 
| In some cases of this nature I find that the wife has been ill-used by the hug. 
band. In other cases, that a system of irritation has been adopted by him to’ induce 
the woman to leave him. In such cases I refuse to entertain any claim upom the 
wife’s friends. 
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 do'ndt generally screen 


Own. , 
My ‘cotitt is a court of first itistance m serious casbs, and.a oceurt: of @ypeal from 
the decisions of headmen in ordimary ‘cases. 
© punishments ‘wsually mflieted are fines and imprisonment. ‘he lash is 
‘rarely used, anid only in very serious crimes. 

The prisoners ‘séntended to‘hard labour are guarded ‘by constables:; receive the 

ordinary prison diet ; and are employed in repairmg roads and .imprewing the 
‘titepistracy. The ‘prisoners here are not wisibed by ministers of religion, but are 
allowed to aftend'the native church. 

Natives do not incur odtum' amongst each other, exeept in cases of xvape.er un- 

‘adtural erimes. 
' Natives do not readily lay information or give evidence againsteach other. They 
oilers against themselves; nor do they generally expose 
‘offeriders escaped ‘from the Colony. 
‘The custom of restitution in steck-thefts is-still adhered to. ‘When a-thief can- 
‘not make ‘restitution, his nearest relatives generally pay for him. 

When I had chiefs to deal with, the decimen of the chief, when ‘not appealed 
against, was curried out by himself; and when appealed against and vonfirmed, by 
a messenger of this court assisted by a messenger of the chief. 

There are agents employed in my court. Their qualifications are supposdd to be 
good character and an ability to pay the fee of enrokment. ‘They are believed by the 
natives to be able to turn right into wreng and vtce rersd, and ‘hence their name 
““amagqweta”” which means to turn a thing up-side down. They are fxequently 
employed by the natives, and are regarded by them as useful men. 

The natives of mission stations bear a higher character than the heathen. The 
‘tmurhorality on mission stations is, however, great, and may partly be acdounted for 

‘by both sexes oecupying the same hut, the buts: bemyg generally of.only ene com- 
* partment. 

‘Natives employ each other as servants, ‘and generally pay in kine. -Djsputed 

cases arising out of these engagefhents occasionally come before me -and iare «settled 


‘as any other cases of contract bétween'two parties would be. 


The Fhe character of buildings on trading stations is brick covered with 
‘corrugated tron ; the average value of these places is about £500. 
e goods priticipally sold are blankets;: ploughs, saddlery, grovery, and.clething. 

The Qemand for the two latter has considerably increased of late:years. .Gaeds are 
2 aoe ae eg a cash and barter; but a considerable quantity is: sold.on-or@lit. 

‘The produce mainly raised by natives is ‘wheat, maize, and Kafir.comn. . [he pro- 
‘uttion of wheat has moreased about 25:per cent. duning the last: three years. 

‘Oats, ‘barley, dnd. potatoes are. growa in small quantifies, .and' is. @ desire 
‘for increased production of these articles. 

‘The ambition for the cultivation of fruittrees is rapidly taking hold of, the people. 

There are individual cases of natives engaged in‘trading. There ame, several 


‘@arning’a livelihood as mechanics, working either:on their own  secount or in service. 


T‘do‘not know of any natives who lend money ‘on imterest.. I-know .of-two in- 
staticés of sheep being hired on a rental, and I believe there are several other gases of 
‘the same kind. 

 No-cases arising out of the foregoing have'ever come into my count. 

The ‘residents in my district recoive sites for kraals and.gazdens,from ithe head- 
men. 
The en ground of residents is limited to the number, or means of eultivating, 
of af . ‘When more ground is wanted it is obtainell from the headmen. 

The head of ‘a kraal arranges for the cultivation of the lands ‘belenging to his 
‘family. Each wife is supposed to attend to the:hoeing and harvesting of herparticular 
‘garden, the produce of which goes to the support of herself and children. 

Should an owner of garden lands emigrate, he forfeits his lands, and is cansidered 
to have no further right to them. 

Ploughs are in general use, and their introduction has lessened the werk devolv- 
ing upon ‘women. : 

ete is a growing tendency on the part of some of the natives in my district to 
adopt European customs in marriage, houses, furniture, amusements, reading, festi- 
vities, vehicles, food, utensils, language, religion, education, and burial ;. but: by: far the 
greater proportion have not advanced farther than a desire for clothing, vehides, and 
an improved ai ba of agriculture. I can instance a number of cases in which natives 
occupy square houses and use tables, chairs, bedsteads, and the usual furniture seen 
in the houses of respectable European mechanics. There are several. families who 
send their children to the Colony and pay for their education there. 

I think that the natives in my district.should be governed by a:special code 
adopting such native laws and customs as are in accordance with humanity and justice. 

First, with reference to marriage laws, I think every magistrate. should be a 
“martiage officer ;'that every marriage which takes place in the district should be 
ripley and that a certiffcate should be issued in .each case: upon .the payment 

a small fee. 
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With reference to inheritance, I think that the first wife, with her children, 
should inherit the property of her deceased husband. 

With re to land tenure, I think that as little interference as possible should 
be made with the present system of occupation; and then only in cases where it is 
found that individuals have a larger portion of land than they can cultivate or are 
entitled to. 

With reference to a special code of laws for the government of the natives, I 
beg to submit some general remarks. To obtain their confidence I think it is essential 
that they should, to a certain extent, have a share in their own government. I do not 
think that it would be advisable in their present stage of civilisation to apply the 
same kind of government, or the same code of laws, to all the natives under our juris- 
diction, because we have among our natives in the Colony and in the extra- 
colonial territories some in an advanced state of civilisation (such as some of the 
Fingoes and Tambookies) and others in a very low state of barbarism (such as the 
Bomvanas, Gcalekas, and Pondomise, and a large part of the Tembu tribe). And, again 
some of the natives under our government are almost entirely free from the 


power of chiefs, while others are still greatly influenced by their chiefs. 


The Fingoes, the advanced portion of the Tambookies, and the Gaikas might be 
allowed a share in their government, something after the system of village communities 
in India, or the Swiss system of government. % 

If we abolish the government of the chiefs, we are bound to supply its place by 
something else; and if our system is such as will give the people even the semblances 
of power and avoid irritating measures, in time it will certainly be preferred by them 
to the government of the chiefs, which, upon the whole, is tyrannical. 

Ido not think it possible to Pouvines heathen chiefs that our form of government 
is the best, and it is only natural that they should oppose the ene and 
civilising of their people, knowing that it will necessarily weaken their power. may 
mention a system which I adopted, and which was still in its infancy when the late 
war broke out: Whenever any case of import&nce came before me for trial, I selected 
a number of councillors from the people present—the plaintiff or defendant having a 


' right to challenge any of them. These councillors would then assist in the investiga- 


tion of the case before me, and give their opinion, which, however, I was not bound 
to accept. Through this system, I found there was always an increasing attendance at 
the office, and the position of a councillor was looked upon as an honour to be coveted. 


I believe that if this principle of allowing the people to assist the magistrate was 


adopted generally throughont Fingoland, Tembuland, Griqualand East, and in any 
other parts where the power of the chiefs has been sufficiently diminished to admit of 


- the introduction of such a system, it would be found to be very popular with the 


people and supply to them what they had lost in their position as councillors to their 
own chiefs. It is a well-known fact that the natives are an intelligent race, and are 
particularly clever as lawyers. | 

Again, with reference to the plan of village communities, I made a beginning 
with the people surrounding the magistracy. A public meeting was called, five 
municipal commissioners were elected by it, and I acted as chairman. A few simple 
rules were framed which applied to the distribution of water, the protection of forests, 
the removal of nuisances, and the advancement of education within the location. 
This arrangement promised well; and I feel convinced that if something on these 
lines was adopted throughout the country, it would assist much in reconciling the 
natives to our rule. 

I had also formed a native farmers’ agricultural society which had been in full 


' working during the past three years. This institution did much good in stimulating 


80. 
$1. 


better productions, and the agricultural shows held in connection with this society 
were most interesting, both from the anxiety shown by the people to compete for the 
prizes and the variety of good produce exhibited. 

As I stated before, the system we might wish to apply to any native community 
must depend upon the stage of civilisation to which the people have reached, and 
while “gradually and cautiously introduced, should, to a certain extent, have the 
approval of the community. The natives in their present stage of civilisation, and 

r recent events, are nervous and suspicious of anything affecting their government ; 
and it might sometimes happen that a law made, no matter how beneficial it might 
be to the people, would be misunderstood and cause dissatisfaction, and though obeyed 
it would be in asullen manner. I believe that the present is the most critical sta 
in Our connection with the natives, and thaf their prejudices can be overcome only 
by firm and humane treatment, and giving them little self-government; and if they 
once grasp the fact that what we are doing for them is really for their benefit, they 
will accept and tenaciously adhere to it. 

I am not a marriage officer. 

Intermarriages amongst the various tribes are frequent between the chiefs, but 
not so frequent with the common people. Intermarriages between the Fingoes and 


> + Kefirs are not frequent. 
$2. 


The use of brandy is common amongst some of the people on the border of my 
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33. 
34. 


35. 
_ see any serious objection to European residents in 


6: 


38. 
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district adjacent to the Colony. The brandy is obtained from the canteens in the 


“Colony near the border. 


I think the use of red clay is slightly diminishing. | 
I do not think it advisable that trading stations should all be concentrated at the 
seat of magistracy. Trading stations spread over the country, if conducted by re- 
spectable men, have a great influence on the advancement of the people. 
It would depend upon what laws were made. For instance, if the ‘‘Spoor Law” 
were maintained, it would certainly not suit the Fie seu but, generally, I do not 
ese territomes being under a 
code of laws framed for the government of the native territories, ; 
Native medical doctors frequently sue for payment for their services in my court. 
The fee generally charged by native isdical men is one head of cattle, if a cure is 


: oh ela otherwise, no fee is charged. I am guided by this principle in giving 
deci 
37. 


sions. | 

Complaints from people accused of witchcraft come before my court. In such 
eases the witchdoctor, if guilty, is punished by a severe fine of cattle, or, if serious 
injury has been done to the victim, by entire confiscation of property, and lashes 
may be added. 

For several years past I have had constant opportunities of watching the progress 
made by those natives in the Tambookie Location and Emigrant Tembuland who 
havé had farms ted to them. My opinion is that the progress shown, considering 
the extensive facilities for improvement they have had, is, upon the whole, unsatisfactory. 
Other natives. who have had a few acres, have made as much improvement as those 
who have had these extensive grants. I agree with the principle of granting small 
farms to the natives, but these should not exceed one hundred acres. 

I think the system of dividing native districts into locations of from five to ten 
thousand morgen, under a native headmen or field-cornet, is a good one, and I should 
be inclined to extend it. A healthy rivalry could be created between the different 
locations, and the system of village government, before alluded to, might be advan- 
tageously introduced. Great care would have to be exercised in the selection of the 
headmen. I do not think the location system has as yet had a fair trial, but I know 


of no evil effects resulting from it. 
: CHARLES J. LEVEY, 


Resident Magistrate, 
Resident Magistrate’s Office, 


Southeyville, September 24, 1881. 


By J. W. Morris, Esq., Acting Resident Magistrate, Engcobo. 


End of August, 1881. 

Clerk to Resident Magistrate, Gatberg; Clerk to Resident Magistrate, Engcobo; 
Clerk-in-Charge, Maxongo’s Hoek; and at present Acting Resident Magistrate, 
Engcobo. 

> Fawn had considerable experience with natives, during a period of six years 
spent in Tembuland, and three years in Griqualand East, and I have had oppor- 
tunities of practically studying their laws and customs. 

All Government and other buildings here were destroyed at the commencement of 
the Tembu outbreak. and have not been re-built. Magistrate and clerk are living in 
private huts. Office, an ordinary Kafir hut. A small sod room hag been erected and 
used as a temporary gaol. ; 

Postal arrangements indifferent, one colonial mail per week; telegraphic com- 
munication, none, nearest branch at ‘‘ Umtata’’ fifty-five miles distant. 

The area of this district is about 2,100 square miles. The population before the 
rebellion, according to a census taken in 1879, was estimated at 20,000 souls. Owing 
to all books and records having been destroyed, a register is now kept, which shows 
a population of about 15,000 souls. 

e Tembus in this district are sections of three distinct clans, viz :— 

The Ama-Qwati under the chief ‘‘ Dalasile’’ (now a rebel); the Ama-Jumba 
under the chief ‘‘ Umgudhlwa,” and the Ama-Vundhle, formerly under the petty 
chief ‘‘Stokwe Tyali,”’ but since his rebellion placed under the headman ‘ Nkova,” 
who joined in the late rebellion. 

ative cases are, in almost every instance, settled by native law, which, as a rule, 
fully meets the demand. The usual mode of procedure is to allow chiefs, headmen, 
or people to sit at the hearing of cases, thus forming ajury. Free discuasion is en- 
couraged, by which means a decision is arrived at. 

This system appears to work well, giving the men an interest in official matters 
connected with themselves and the court, and affords the wagistrate a valuable 
source of information. eg irting, 2 
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Rgriies TO 
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@. 


Onses of disputed inharitanga are nos pommon,; none as.yet have come woder my 
notice. Dowry cases are more frequent than any. They geperally occur out. of forced 
marriages, and often from very young girls refusing to remajn with old and decrepit 
husbands. These cases are decided according to circumstances, as no ruje can be laid 
dawn. ; the age of husband and wife, number of children, and length of marriage are 
taken inte consideration, and restoration made accordingly. 


Native Marreage Laws and Customs. 


Kafir courtship is carried on in various ways, viz :~ } 

First, the parents agree to a marriage without the conseat or knowledge of those 
coneerned. 

The father of the young man goes to the kraal of the father of the girl; carries 
anassegai. If his suit is ire os speller ie ee with ana gine father ar 
accepted, the assegai is sent back ; if accep @ girl goes with her yo in 
in charge of two oie men sent from the kraal of her father, to the raal of her 
intended, taking a beast to kill and a cow to milk, but is not allofved to, see her 
betrothed ; his father sometimes secures a look at her, but this maust. be done. secretly. 
One of the huts is cleaned out and oceupied by the girl and her friepds. Having 
stayed here a day or two, she is taken with her companions (male and femele) to the 
cattle kraal to be shown to her intended husband’s father and relatives. 

The beast is here killed and eaten by everybody. She now firat meets the young 
man whom she is to marry,.and they now become man and wife. The dowry is paid 
and the marriage feast begins. 

A second way is a new custom, the former being very old. 

A man, taking a fancy to a girl, goes with some of his young mes (friends) ¢o see 
the father ; gives a beast as a proof of his affections; puts the girl on his horse and 
rides off. On arriving at his kraal, he kills a beast; she is then considered his wife. 
Dowry is then paid, according to former agreement. 

Third custom.—A man sees a girl, likes her, then carries her off from where he 
finds her. Should he however meet the girl’s father, which seldom happess, they fight, 
and the winner who is always the father (the man not being allowed to return the 
blows) takes the girl and the horses (as the man always comes mounted) tohis kraal, 
and if the suitor is approved of, he has to pay a beast or the horse as an earnest. If 
they do not meet the father, he takes her home with him to his hut, and if the match 
is aero of, the dowry is paid, and marriage festivities takes place; should the 
match be not approved of, it leads to much trouble, but this rarely occurs. 

In all these cases the girl’s feelings are not consulted in the least degree, but she 
is Just forced into compliance with the father’s wishes, The chief feature which in- 
fluences him is the greater number of cattle offered as dowry. 

The father of the girl, when all is settled, gives a cow as a wark. of good luck 
and prosperty to his daughter; the hair part of the tail is cut off and made into a 
necklace, which the girl wears. He also sends another beast; this is killed, and the 
skin makes the wife’s kaross. . 


Law of Inherstance. 


A man mey have five wives, and yet may not. have the great wife. A t wife 
is arpomiet by the friends of the husband, and it matters not be she the first or last 
married. 

‘The great wife is f erue aates by the friends of the husband. There are always 
two; the great wife and the right hand house. If the great wife dies, the right hand 
wife does not become the great wife, but he marries again and she isthe great wife. 

If the great wife has four sons, the eldest son gets everything bdlonging to the 
great house and all that comes to his father. 

To the second son all the increase of the cattle given to the great wife for the 
“‘Qalabash ”’ ¢.¢., at the time of the marriage, say two or more cows, are sek aside for 
the so-called ‘‘calabash,” or milk basket, and it is these that form the nucleus of the 
second son’s inheritance. This does not preclude other milk cows bcing ysaed for the 
support of the family. 

The other sons get nothing but what is given with the consent of the eldest son. 

If two daughters, the dowry goes to the eldest son; if three, the second son gets 
the dowry. Any others go ta the eldest son. 

The other wives having daughters must contribute one to the great. house, with 
the exception of the right hand house, in which this contribution is optional. This 
is 2 repay the mother’s dowry ; and after this the great house has no claim on the 
others. 

In the right hand house, the inheritance is much the same as in the great house, 
everything going to the eldest son, except should there be a third daughter ; the 
dowry for her goes to'the second son. This house.is appointed in the same manner 
as the great house. | 
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This same law applies to all the other wives and children... After the oa ring 


: mote of the others count ; they are no more than visitors. Hf the father 
to a third son, after the father’s death the eldest eon can retake this pl abies ie as proo 


| . ia fortheoming that the beast was given by the father in the presence of, or by oa 


* 18. 


sanction ‘of, ‘the eldest son. 


Both. Oases entered by men of : other districts against men of this. district come 
directly to this court,'as also all criminal cases _ and those which oceur: between 


different chiefs. Any mc : eoknowledeime our chief take their-eases to that chief, and 
only to this office on. ap 


. The imposition of: a is the usual mode of punishment. In murder ‘the whole 
of the mnurdarer 8 property is confiscated and corporal t administered. 
In cases of theft the thief is find according to the enormity ‘of the crime, and in 


So and those traced from the Colony, lashes’ are administered in addition. 


ployed at Government work, as‘road-repairing, &c., guarded by. native police 
day and night. On rations supplied at one Dares (1s.) per diem, per man. No 


ministers 0 ‘religion visit the prisoners ; optional to go to vine earvic if they wish. 


In some. eases the gsi do 
The tendency is to screen. every native they can; and natives’ aro. very relax in 
giving evidence one.against another. They do not: screen: offenders against themselves 


: Hany gain is to be got by information. 


They use.every means'in order to conceal prisons coreping” from ‘the Colony 


from detection, unless they see a chance of persona) 


Yes; failing this,:the offender is imprison 
_ ; By a messenger to:enforce his judgment. ‘Should the judgment be three (3) head 
of cattle, the chief holds one as a fee, handing the other.two head to the plaintiff. 
ae an appeal, and the. judgment confirmed, it is enforced ‘throug tho office. 
one 
The natives belongi ng to: mission stations: do most ‘Gertainly beat. @ higher 


| chatacters hac the heathen. 


Morality amongst both classes is of a low standard. Immorality- -is considered no 


: sixi arhongst the heathen, and: therefore seldom. brought to light, whilst with the 
_ school Kafir almost: every case is brought forward, often giving the “impression that 


beer -is little difference: between either. 
- Cases’ of theft are seldom traced to mission stations or people: 
Yes ; according to agreement, and chiefly by stock. Cases’ of this aplaes seldom 


re aad and: when they Ao: ars Satelod almilavly t tho Mamars and Servants’ Act. 
1 19. ; 


_ 4 great improvement has taken of late years. The usual Kafir “truck” is 
giving wey to a better class of , which are largely uséd by the natives, more 


. ‘especially European clothing for: men, the women ‘mostly adhering: to ‘their native 


apparel, exeept with school people, who dross well. 


Many of the trading stations before the outbreak were good and ‘substantially 


7 built premises, supplied with large and superior stocks of merthandise;: the prices 
.  . top of all goods have considerably: lessened. Trading is carried on by bash, credit, 


“ty 


20. 


i 


98. 


29. 


| Clarkebury and other institutions are of vdluable assistance in this 


and barter. . . 

The produce raised by. natives is chiefly grain and- wodl. 

Civilised natives are beginning to find out the value of learnin es, and the 

tad of educa- 

tion.. The.trades chiefly taught are carpentery, gaara wagonmaking, and 
shoemaking. Several of the young men becoming ede ficient at Clarkebury have left, 
and are now working.on their own account. One especially intérésting case is 
that of a native at the Hgoso a Nace started a oe shop. Timber 
sawing 16 another rk! 


21422. Oo. | 


‘From the chief or again of the location in which they wish to ‘reside, which 
is. confirmed by the office. 

There is a boundary which may be extended by: the chief or ‘hoadinan. 

Each wife has her own land. | 

As soon as his family leaves, he forfeits all rights. © 

Ploughs are very. commonly used, and their use diminishes the work devolving 


‘on women. 


' The European ceremony of marriage is only adopted by mission school natives, 
and they take a great pride in dress, and even go so far as studying fashions, 
especially at their weddings, where often a great deal of taste is displayed, as well as 
money spent. The “ Qwates” are a backward tribe, and comparatively little progress 
has been made in the various branches of civilisation, and the late rebellion is 
éaloulated to unsettle and throw the nation back considerably. 

I am of opinion that the natives of this district should not be governed by 
colonial law, or only where it could be adopted in conjunction with their own native 
laws. I should consider it advisable to have ‘a special code of laws, suited to the 
people for whom they were framed, as these people who are. ignerant, superstitious, 


- , and suspicious, are not far, enough ‘advanced to nauk with neighbouring tribes, such 
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as. Fingoes, &c. In case of defiance, consequent upon.a change of law or custom, 
our present strength ia nét'suffieiont to enforce such without the support of the chief, 
‘gad the upsetting of their. ald laws and custonis must be thé fo of removing 
mo ;the power of. the chiefs: This, with the opposition of the people; would canse-complica- 
tions from which serious troubles would arise, as they eondider ‘tan instead af the 
‘eit. |. Murder, I consider ari oxceptisn ; es under: sea fuera trottite the 
_ J mausderet, | the wile tid. the familfy ate the Huffendes sre BEE Geb cThcs 
-;, 80. Fy Ney monesicnn ted ob tle 
31. Frequent in other tribes, except the Fingves, but in some cases — 
by where thay dre liring ‘together, ds. in ‘the Colony, wharethgilfoding! botw 
| axid Hinges-ie notise strong.» *-- : cr a 
2 BB, east pee ah ie stiongly tirehibited. : 
- 88. No, not aniongst the'heathen|: point ct-ripw, bot ehbuld thisk in this district. 
84. TB is advisable from acdotondire ‘paintiokarsws: sbibuld think ip would bé very 
at to taqde. | - Bae Met sosnnhy ger Pars 
it Chis is adyiicult question to answer, a8 there i is an sbjection to ee two laws 
in one country—one for the white man: and: anofhet-fir the blaek;. but:should think it 
- aflvisable. for dll easea:betweon d native and; to: be-carried oft’ accordisig to 
" siativailew; of, wher occurring between two ‘men;.to -be-deeidad ‘by colonial 
law, as it is considered oppressive thats civiliséd British subject should: have to come 
: ademsative and « the tab - .of tradere’ living-in. the ‘country °48 not altogether 
without vie t to the the nts: Sothehanen conn col wt Ta wt 
86. Native doctors are and the conditions upon which they work is 
‘* po pe ant if otre'iel thos Hitected 5 dnd fhe only cakes :poming under my -&abtice 
‘hpye beea those.in ‘whith thi patient sues the doetor for testotatidn af!the Beast paid 
da advanbte, which cased are tned. in this listict and it 0 8 greats Taw. 


Eu ‘ “Cases of witchcraft are rare in this district, and it 1s to s textent dying out. 
| When! cased of this kind ale reported at: tlie: offiop; the:’ ad !hpp1 ided, 
and, if the case is proved against him, he is heavily. fined, ' and to: this? ‘I chiefly 
‘attribute the leasing of thid- crime: * 

aaa i." peetige ot rprirorgetrirene ye belonging to the late chief Stock ‘Tyali in the 
»\ Maxongo's Hoek iistrict was oe natives, 
about two years ago (then ice my ace rae coapre Ahese-‘men was 
very satisfactory,jand-hat mot the Tembu: Riellion bine oquaed these people 
seleave their housés, I-feel conflddnt that the result would hive expectations. 

. Khe. basis upon which these people worked was: thas of ind ubtry, general im- 
.provémamnt, and gédd behaviour ; for sistance, a gran supposed. in a space of 
rman td. improve. thé property ‘to the amount ot: 2100. in 


, dings, fencings, and 
water-courses, when they receive the right of. occupation for hfe, ér so long-as their 
good behaviour sabes it." I do nbt agree’ with granting ‘permanent tities to a 
, sad the gredten the expobience, the greater the disappomfment m the sterling character 
: site largely and:t @ chaneo'of era roe stimulusto reapers where- 
48 theis ever-yarying constancy an “policy make it-nevessary to « 7: remove a 
worthless individual from the midst of a worthy community. I woultt coher 
that this system df: dividing the obuntry into.farms be ‘carried: out: ii’ any 
immnedjately 4 ing'on éhe power of the chiefs, as same: ee ot 
. ‘principle, secures as. eoiaroyl these - ae rt time age the thst “argh el 
. © pu ata ‘at a meeting a short e ago theo ected to the 
; digi bution of farms in his territory. : 
| J. think ‘this scheme of. ‘apportioning farms of, say, 500 morgen an aecllent 
: one, Jwhen,eazried ous dn the borders of. a: district: ‘where they form a belt of pro- 
tection from stock-lifting and general lawlessness. : En this, the “ ‘Maxongo's Hoek ” 
Dukes roved particularly valuable, as this part of the district is direofly under’ the 
ashen: and! by itd gagthesses, ahd many byé-paths fo Barkly, was # formerty the 
sey: of theives. fThis was checked considerably, after the count#y' had ‘beengiven out 
in farms, ‘Ia all:cnses theéd £&érmers aliould :be placed undet a headiian sppeinted 
by Government and a a to the magistrate. 


J. W. MORRIS, 
Acting Resident Magistrate, Engoobo. 


By W. G. Cumming, Bees ‘Resident Magistrate, Xalanga, Tembuland. 


1. = ” My appointment dintsa from the 17th May, 1878. 
2. I served as Clerk: to the Resident Magretrate, ‘Engeobo, from the 21st March, 
8. 1876, to. the 16th May, 1878. 

2@ Previous to: receiving my appointment-i in- the civil service I was farming in 
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the Mankasana.(Bodfoed: district) whore.there ise .tonsiderahle: native pulation ; : 
.. and I had frequent opportunities: of observing :those. customs which tesiding 


pike ey are not prevented ..frgm / ptactising. . Being familiar with the. Kafir 
sf oir ee) irae: Mees intelligent natives, . some knowlede ba 

nae venand cust Cle &. Eagtp ae. kote “et tha 
ON. AALViNg: .as Olork at bo I bed often. to ‘Rot durin ithe:sbaeaoo of 
the, Reaident Magistrate. On one occasion, when.the: Resident : Mayieteate was acting 
for the Ohief Magistrate of Tembuland, I had: the sdle.chdzge mijancbgr errant district 
for. for nesaly i — during that speribd. :numendud cades-qvede pean se before 
foe -adijudion all, ow. nearly;all of whioli, had to: be settled. in 4 with 
tea appointment) to. this. station, :cabes:.come befote.me almost 
every ‘be, Ne points of Kafir law or sastont Besides ae asd I: have Beye 


| gegen polar mbes ier tg g —_— ok 
ieobearsaor ge 


pat this station is a eal stone. odie, 36x 16, 


ment) is erected, the pen building. ‘will: ‘beceony © sinto: egal 


a Pa private 
-. £500 ping almpiaed ae vernment-towards. the. erection efa 


..A Government, post once.a ‘week rp akngelr a this and Eagore: | The neare caren ilogreph 


"st station is. at. Dordrecht. distant about forty 


. The area of this district: is.about rtd wilde, sad ihe deomea ation is 
approximately 2,500..: Before the. late rags there. were: 10,500: prople in the 
distriot...: Thore.is.only one. chief now, the: Vunhdle.Ohief Hosana,i who:was head: of 


Vundhie tribe in this part ot the country. The majori repre tmg ares a 


~ 


- long they 


10. 


11. 


they were visitdd by the native. evangelist in. charge 


12. 


es 


he himself: remjained loyal; joined. in..the late . cut, i pad, after bein 

the colonial forces) fled to land. . Besides the: Vundhle there was eabthes tribe 
called .Guina, under a chief named Gecelo- :..In: their cass, both obéef and péople went 
into rebellion. -A number ofthe.people subsequently returned, and, after surrendering, 
were relocated. Thus at ote Pree e couttey i cooupied individuals belonging to 


thé Vandhle and Geina tribes. :There are also a 


t ds so.far ad the. native laws and oustonis accord with. justieo.and. humanity. If 
I were got acquainted with the. applicable law or.custom,'I should consult the chief 
or leading men of the.tribe, or indeed any. intelligent. natives with whom I happened 


to be acquainted, . for almost every native-is familiar with:these subjects, = ' 


I have had only one.oase, so far as J.remember, of-disputed inheritence. In that 
instance a man,' who, at his father’s. death, and for some time subsequently; had been 
absent in @ different partof the country, claimed the -property which, in the mean- 
time, had been taken. possosion of by one of his half-brother. .. The half-brether was 
the hae er the right hand house, whilethe claimant ‘claimed te be the “great 
son.’ ared.that' their father’s great wife had had.no con;:but the claimant 
(who i ne ty was born illegitmately) proved that- he: had been duly.ndopted as the 
son of the “great house.’ Tho case was therefore decided. in his favour. . 

- In general, the dowry cases that come before me are something of this kind. A 
woman, for some reason or other, incompatibility of temper, disparity of age, jealousy, 
or, ‘it may be, on account of neglect or. or ill-ausage, leaves -hor husband. and goes back to 
her friends. “Nogotiations have -failéd; she refuses to return to:him ; the dowry he 
hds-given: for her is ‘not restored ;: and ‘he has 1d alternative: but to bring: an action 
for ita recovery: He may ° recover all his cattle or Kagel fied sobebed then. It will 
depénd apen, _whethet the woman had sufficient canse-forleaving him or not ; “how 
ave been matried ; how many children 'they have had. - 

Formerly the rule was that all casos betweon individuals under the parie chief 
should be taken to that chief; and from his decisioh an‘ appeal, lay to me. :: Cases 
brought’ by persons from another: district’ oame ditect to the office. At prosent all 


- cases are brought direct before me. 


Fines or ape poneagears Lashes are: inflicted, in addition toa fine oF imprinion- 
ment, in cases of rape, or in cases of theft where thére — been previous convictions 
against the thief. 

Prisoners are guarded by the police constables in‘burn, ‘ot. whdin there. areiten of 
the establishment. They are principally employed in making i ‘imeproyements-on the 
Government Reserve, such salts tree lantitip, stone. walls, . quarrying ‘stones 
for Government buildings, kraals, &o., &0.. Their: Fae avin ‘of three’ pounds of 
mealies or Kafir corn per diem, and ‘occasionally they get, meat On ore Soegsion 

oft Xalanga’ Mission Station, 
who promised to come as:often as he could; owing; ‘however, to pressure of other 
work, he has not yet been able repeat his visit. oh 

I believe that in some cases they do. - For instance, a man whe is iow to havb- 
committed murder or rape incurs a certain amount of odium, alt ithe commission 
of: these ‘crimes doee'tict involve social proscription. A man is lodked down upon if 
he steals an from his neighbours, such as a beast or a sheep, or micalied out 
of their lan 
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Quastioxs, 


| An adulterer, on the: other hand, so-.ar from incurring oditm; is considered rather 


"whine filiew. In Like manner, a person who has stolen anything from the Colony 
_ or from another tribe is re ii 8 navAng done a meritorious action, as he has only 


18. 


14. 


difficult to get reliable 


heen :‘ spoilin the Phi 

They do lay informations if it is to their interest to do 60, ‘end. provided the 
informer is sure that the part he has played will be kept secret. In general, it is 

selene As a rule, personal considerations mainly. influence 

natives when their evidence is required, as for furnishing evidence solely with a view 
to further the ends. of justice “that they seem to. consider as something quite beyond 
their province. No-cases of natives screening offenders against themselves has ever 
eome undet my notice; but I am teld that they do, under some-circumstances, 
sach d course. Those-escaping from the.Oclony are usually not interfored with. 

Yes. When a thief is not ina position to make restitution, hie relations are 


. held responsible ; failing that, the chief would deal with him as he thought fit. He 


Might, if he liked,. ‘keep him to work about the “ great place,” or else drive him out of 


‘16. 


16. 


7. 


the country. Ifa niagistrate had to deal we De, the thief would either be flogged 
or be imprisonéd with hard; labour. 

* A chief sends one or several messe to. ; out his decision. The messenger 
is usually one of his councillors or retainers ;. but he may send anyone he pleases—a 


‘visitor.at his kraal,.or.any one to whom heis ‘desirous sr doing a favour. Should his 


judgment ape been appealed against, the magistrate, if he confirmed it, would send 
a messenger of the aunt asi withthe chief's messenger, in order. to Bee that the 
sarrying out of the decision should be properly and fairly done. . 

‘None. I believe hatives regard agents rather favourably, and try to secure their 
eatvices whenever they can.. They are a joe pa the impression that an agent has con- 


. siderable influence with the magistrate; .and fhat his persuasive powers are so great 


that decision, in accordance with the views he advocates, is sure to:be 
_ The charactcr of the ‘‘school’’ natives in this district ia better that of the 
heathen: they are more industrious, more honest, more loyal, and altogether there 


- is a higher and better tone am 


” than the 


ong 
As regards marality too, the females beara higher character than the heathen 
-women. . Yor instance.on the mission station here, with which there are about a 
hundred women connected, only one case of adultery has come under my Me neciepa 


-and I have heard of only two cases of illigitmate births dmong the unmarried females 


On the other hand, among the heathen, cases of adultery.are of. frequent oceurrence. 
rei aes idea is that natives living..on mission stations are as bad, if not worre, 

eathen; but my observation and experience have Jed me to form a different 
conclusion: Itis.a well-known fact that among the heathen every married woman 


7 : has het-paramour, and adultery is regarded as almost a part of the social system ; at 
most it is a venial offence, the commission of which does not leave any stain on ‘the 


character. The manner in which females are allowed to grow up, all their sur- 
roundings, all their associations from childhood, tend to destroy and ertdicate any 
mural sense they might possess. At the ‘ abaqweta " and ‘‘initonjane”’ danceg all the 
.baser and lower passions of their nature are allowed to have full swing; the 


_- jmmorality is not anly permitted, but is looked upon as part of the entertainment. 


18. 


Mey 


[eae are at pee the le axe under a certain amount of ken upbieseee ; offences 
ha 


That there is a great deal of immorality practised on mission stations no-one, who 
knows anything about them, will deny ; but there, at all events, the thing is regarded 


: by me sg agrees in somewhat of its. true character, and it is not interwoven. with ‘their 


on & mission station, religion, -education, example, and other 


ave morality afte, punishable by excommunication ; all of w ve 


‘a deterring effect. In like manner, the standard by which they measure right and 


‘wrong is. higher and better. : 
es frequently ; the sexvante are paid at the rate of £3 or £4 per annum ; or 
they receive one ead of cattle, or six or eight sheep, a year. have been in 


‘the habit of deciding any cages ‘arising out of these cogegements in accordance with 


| ‘the ‘Master and Servante’ Act.”’ 


19. 
_ , brick or:s0d thatched with ;.or roofed with galvanized iron. In general, the 


The buildings on trading stations are of a tolerably fair description, generally of 
goods are Bold :— uropean, clothing, blankets, groceries, ploughs. or 


| pote, tinware, beads, tobacco, red ochre, sweets, patent medicines, &, &.' 


20. 


1. * 

23. . 

23. : 
“from myself. 


24. 


sales are for,cash or barter ; and credit ig freely given. Native produce consists aaa 


"pally of grain, wool, and 


- There are none trading, A few, I think about twelye altogether, earn a living by 


| briskmaking, bricklaying, or carpentering. All ai men are a anes on their own 


account. 
I am not awere of 5 single instance, 

 Neveras.yet. . 

- Previous to the outhroak, from the chief, subject to my approval ; at present, 


Formerly under the chief it was not: now I allow a man sufficient for his require - 
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ments, and if afterwards more ldnd is wanted,an applicatién is ‘made to: ert ree 
. the former system land ee ‘frequent ; now I never hody.ofreudh a thing. 
25. .. Each of a man’s wives has her own particular pieco-of garden lant; the arpp of 
which is used by herself and her children ; except hat husband, no othe? thbm 
_of the kraal has anyinterestinit.. = 0 te a et 
26. When a man wishes to retain his right to ot ears 
tO 


leaving, reports his intention of returning to his chief, and makes sone ent 
with his friends to keep them during his absence. His absence is of:course ged 
to be only very temporary. His claim would not be recognised if ‘he faded ure 

' - bimself.’. He would then have td make.a schon Lacmanpon ans chief. - <<. 

37. . Yes, but I hardly think there is any difference as! regards the: work: df the 
women; while it has. been lessened jn one direction, it has been increésed imtothers. 
‘Since the introduction of ploughs, a larger area of land is breught under sulfivation, 
and consequently at the hoeing and reaping season they have moré tp do than fortiterly. 
But it is becoming common now for men to assist thd women-‘to hos and harvest the 


* “= oe + . a 
VI ht ONS. a 


Their every-day garb’ is: an. eléthing. Their mode of ' living isan improvemeit 
on the old ied oa place of the former standing dish—boiled mealies—it ‘i¢ pot un- 
" common to find them sitting down to. a*meal of bread::and odffes ‘or fa 'c# of mobs 
and vegetables. The pot and the tin dish ér beaker are no longer required: te\amewer | 
the purpose of plates and ‘ee and saucers,. ivhile knives 4nd forks and spoons have 
superseded the assegai and fingers. Many of then have’wagonsi. (1 oi £2 
29. I am of opinidn that a special code, embodying the main principles: of Kafr{laws 
and custems, would ‘be. of :more- ical use towards the .good government: ef the 
natives than the ordinary colonial law. .These laws and.customs, heviag: out 
of the requirements of the people, are more suited to the gqniys of the-race.. ence 
proves too that laws which work well, as regards a civilieéd:comminity; hare an 
opposite effect when brought to bear upon alien le, whoseinstitutions, associations 


’ calculations if we wish to legislate to midebes apes the natives, for it hes heowme a’ 
part oftheir nature. English law-could not chan 


Again, , 
for Kafir law. When they came under Government, one of the conditions ‘they: sade, 
- and which was agreed to, was that they should be governed in accortlanee vith thas 
_ * humanity. - Care 4 
From our point of yiew it would be a good thing if the native marriage .lawd:were 
altered, but to alter them by legislation would. simply be cutting the knot instead of 
ee Suppose a law were made abolishing pelygamy, what. woald he the: result ? 
‘It would ‘only ‘assume another and a far worse form. It would be impassiiile to cosa 
vince a heathen that the system was immoral; and he would devise ways. enilyeans 
_ of evading the law. He would continue to take as: many women as his; inclination 
poe him or his means would allow. Thus the unfortunate women would; My the 
w wehad made, be degraded into prostitutes and ¢heix children statpell as : 
An erronous idea prevails in regard to the dowry which-a man: givenfor his 
Wives. Most people suppose that the women are looked. upon as mere rhaftels, and 
that they are sold or bought like beasts of burden. Such, in reality, is not the-case. 
The dowry given for a woman represents, not her. market value, but a security placed 
in the hands of her friends for her good treatment. It is also looked ‘yas 8 
ratification of the marriage ; and, in effect, it is the-wonien’s Bafeguard a, aber -usage. 
. For instance, supposing a- women left her husband on account of. bad:treatmant and 
_ she refused to return to him, he would probably lose all pr. g portion.ef the deway he 
had given for her. if:it oould be shown that she had ‘good: and subsjantial ‘eause for 
leaving him. Hence it is to his interest to treat: her well, . If wa; telenatp theumitive 
‘marriage laws——and there seems to be no alternative: while the people continne intheir 


2090c: = ! ; 


mg , 
" eee ed, uniqueloped state-—it folldws that!the law ‘of inherifenes will 
a ft stond a6 it io; ai regardsiits: Boel his anf This law ia very simple, and, 

well. , it ié as. follows :--When a man dies, the 


. eldeat-obm af thé « great house. w inhori » property euch as the 
_ father may, during his lifetime, beens assign ae Nar lses. & rule, when 
takds a ‘witb hd sets aside a certain number of cattle for the maintenance of 


:. Sherwomen-and her childrehi ‘et-his death these‘ cattle with their increase go to the 
ae aon of'that-housd.. The ‘ ee ee and assumes 


io Ris vi ver the ciembers-of the other Zz 
regasde the land ‘tentize, the same difficulties do nob exist whic  suitound 
the ldwe.... Hese.I thiik ‘changes could be introdiiced with advantage. The 
: press ‘that their’ iritereste were concerned, arid the fact that thie advantages of 
as ee ae would tend to causé ees 
this inode rather fayourably by:s Wee body of Ido 
hsveaon, think ft vcali'be advientie le to grant in title to ever naGive in 


ity 
‘in digtbiote ‘where the .chisfs: i roectted their rights, radividual title might be 
; ined So all dering navn 
8005" yee ead tdeaets miy'servioes would’ ever be odlled into requisition in’ that 


Shei: ~, The Pembas’ frequently intormarry -with the Pondos, Goalekes, or. Gaikas, but 
bir aksadbecte kang Apogee lb Day ah ot radu eal 
W 


in Personally, I do not “shu eager iad daar 
63. Before the late outbreak thd use of brandy was very pom sanding the men 
beth diot amiong: the’ women. . Thore were gre several cagteens close to thé 


: teeter ay enc sen aie The 
ee Priam mat toes against thent, for 
lop tntornd \ sympathivs af the natives aro all in their favour, eee thay will 


saci". “ie p extent, - 
ae If. echache ooad bo canted out is would be's advantage to the 
| Speen Lepore bo ; ers woul no find Ho eany to 


7 tiog goods; chargé m 
, ete Fania al @ would bo benefited. In addition to this in the 
a have the Europeans flying distractadly in every 
: —— a Se -done in such cases. Then again they would form 
> » thelarbclows of ould be useful in « case of distarbance. It would inspire 
_shoeb ahs dusk tme ware inclined to ‘yemain loyal, with confidence. 
063": No I think they should be dealt with according to English law. Ini theiricase 
‘tslaonditiohs 40 hat oxist — So, special laws shouldbe framed for the 


Thera :is no be gained, tne ee uttin Burepeans under 
| diliirent haw from, thosé ay tae been asusbanad “ie 
86. .. ‘Ratir law has a inipl erule with to sucli cases, the principle 
: * “peaay no eure’ no pay.” “The doctor's foo is either a ora Bot, ‘orsheep, accord 


2 fag ab thes ailinent whith hethae cured is more or less eat 
ah: Keer: ue eeeh cones U tt bee beck Teored os os Sa Sak yoaeine Be 
z ‘<beelt att? L-puniih him ae soverely a can by fogging or by fining. T also, 
the iar who has procured the services of the witchdoctor. No case of this dééscrip- 
tion invpivin Sapiro miner has come before mo. I have had no difficulty in connection 
' with thoed who may havé been “smelt out.” The fact that they were under my 'pro- 
PP apcas had hitherto seovtred them against ill-treatment. 
- In thiy district about twenty farms were given out by the chiefs with’ the sahbtion 
se Poole et 7 The men who availed themselves of this chance were, with a few 
6né, either Fingovs or Christian natives. The few heathen Tembus who got 
‘woul have ‘been ‘as well without them. The possession of @ did not 
semh to Gevelope. ‘ay tendency to adopt’ more civilised habits, nor did it stimulate 


. tri 

ne epi Fingoos and Christian natives, I can k more favourabl ; 
misit dazen the- of land has improved and gon peak m condition. ifs 

. choca aro making progress and they have an interest in the future of 

s .thy 


3 a Thave casita are st ade ieee may be. extended with advantage, 
a. bat $e xtrould not be made too pa hve of good character, and who have 

 -  Cettain dmcant of property, ehould be selected. Men who do not these 
as a either benefit papeeietal nor the country. Oertain conditions should 
st tn -piving But farits, sueh Ae that dome improvenients should be made within 
+ epiemmeseipte tines chat theeidte would ‘be forfeited | if thé recipient was ‘convicted of 
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theft or any other serious crime. Under conditions and restrictions such as’ these 
the system would work well. POTENT | aH 

' “This district. adjoins the Tambookie Location (Queen’s Town and Wodehouse 
districts), ‘and I have thus had opportunities of seeing sémething of how the system 
answers. It seems to work well; and I think it ought to be exténdéd’ as much as 
possible. It should be adopted in the case of all those natives who dré'ndt #ifficiontly 


advanced and therefore are not fit to be trusted with individual title. The'prin ipal reasons 
‘'for extending the system are that tlie supervision of the people would’ be’ easier and 


more effective; crime could be moro effectually kept in cheek, and)"Wwhen témmitted, 

‘sould not’ so easily escape detection. The headnian being appdinted by Government 

would feel that the retention of his position would depend tipon his 2S apeace and 
6 


‘efficiency. ‘Hence it would be to his interest’ to sed ‘that the péoplé” under him djd 
— not:steal or do any wrong, as well as to’bring | to the ii6titdé ‘ofthe ‘nia istrate any 
“broach ‘of the law, | ; LOTT (1 ra 


, vee i eal 
Regident Magistrate's Offloo, Xalangs, —— 
asth September, 1881. | : 


. eS 
ee j 


By J. W. Connor, Esq., Resident Magistrate, Bomyaneland, 
Office of the Resident Magistrate =” 
( Bieter \ “of Bor 
2nd Octaber 4 188}. 


The date of my. appointment to my. present office is 24th Mareh, 1860. 
Pnior to my tment.I was Captain of the Oape ‘Mounted: Riflemen. 
: My pppormnies for becoming acquainted with patiy o laws and vabtoms, hava 
een eriv: = ; 2 4 Pgh | ‘ Si euy ss A é oe. ae cs ee 
' ’' Firet,—From intercourse with the natives themselves during the discharge of 
my. military duties for three yeard in Basutoland, and ‘for four “years Between the 
solonial and Natal borders, prior to my entering the Civil Servibe. = = *’ * 
' §Sscond,—F rom information obtained from my present clerk, Mr, Heary 8. Vice, 
whose knowledge of Kafir laws and customs is much superior to my owd.*. 
The buildings at the seat of magi in this district consist ‘ofa grqup of huts 


" which have been constructed privately at the of partes the resident- magistrate, ' and 


which are therefore private property. The w 


There is no gaol’ or place df confinement beyond a hut which was o y 
constructed by the magistrate for the entertainment of chiefs’ dad .nativds a 
distance ap pes Bre office, but which we have been obliged to use for acbomimodating 
prisoners, for which no recompense is received. Sts oe 4 ee ee. | 


Postal and telegraphic’ transactions are i at Umtata, which is the 
seat of the Chief Magistrate of Tembuland, distant about forty miles this place. 
The distance of Bomvanaland may be approximately detimated at about twen 


" miles in length by about the same distant in breadth, and the population abcut 10,000 


souls, consisting cliefly of Bomvanas and Gcalekas; there is of cbutse ‘no recoghised 
chief over the latter, but, -wherever practicable, they “have ‘been’ vepinored under 
various Bomvana headmen. Pe Ee RE ey Fs 
The principal chiefs are :— | | a ms 
1.) Langa,—the paramount chief of the Bomvanas, to whem the ey of the 
9 
SG Paes 


ae but last year, Ease ge by hid father, the Old’ Chie Moni, o, from 
extreme old age and decrepitude, was unable longer to refain it. ea - 
Pra hoes Bomvana chiefs and brother to Qhief Langa. 


rv.) Sizunguzane, Bomvana Chief and cousin to Langa and the two last named. 


Dies" SLC Lola 


aay for the recovery of his ¢attle, in consequence of the woman refusing % live with 


800 
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1. ARATE LAWS. AND, CUSTOMS COMMISSION. 
TO 


This. is a court'both of first instance and also of appeal from the decision of the 
chiefs and headmen of the district. 

Criminals are usually, punished either bya fine of cattle or by imprisonment 
with hard labour, or both, the lash being resorted to only in cases where notorious 
thieves ane, brought up, who are usually found to be totally withaut the means of | 

a ry 
. TARE & Snr under sentence of hard labour are guarded by the native: ‘constabulary, 
and ysually employed in ma pron Ih repairing the approaches-to the office, sometimes 
eyen beyond the boundaries of the district, but bamehinent to any of the public works 


in:the Colony, for the period of sentence, would have a mueh more beneficial and 


12. 


18. 


14, 


1 


deterrent effect'than that embraced by the pregent system. 

Prisoners are fed on grain only at the rate of one shilling sterling per diem by 
order of the Government.. They are never visited by ministers of religion and no 
effort whatever, beyond the little the magistrate can do, is made for their moral im- 

rovement. 
- The odium incurred by natives among each other resulting from crime generally 
lies in the fact of their being found guilty, which is attributed to insufficiency of tact 
or want of cleverness in lying; but little odium arises from their being punished. 
Theft, or even murder, are never viewed with such gravity as they are among 
Europeans, and the only crime I know of, which is held in abhorrence by the natives, 
is incest. 

The natives readily give information against each other when their own personal 
interests are furthered or bettered by so doing. They would, as a rule, rather screen 

nde eine} themselves than hand them over to Government, and they would 
in buble y screen offenders escaping from the Colony or adj acent districts. 

16 custom of restitution in stock is still adhered to, but when a thief cannot 
pay, the .pustom of colloctive responsibility, as far as his kraal is concerned, is resorted 


“" Wnm decisions of the description mentioned in this question are carried out 


through tlie:aid of the chief or headman, and it is the rule of this court, in almost all 
cases, to. carry out the enforcement of its judgements through the chief or headman 


vist +08 thd loeation in which the adjudged resides. 
16 


lo Whe 


ails a 


No agents have as yet appeared at this court. 
‘L, There: is-orlly. one-small mission station on the extreme border of this district, 
and; as it is-still in ‘a very embryo state (although five or six years old), I cannot eay 
“that its inbabitants, are much superior in character to their heathen neighbours, 


ey <4 prey alee they wear European clothing. No flagrant cases of immorality among 


the s have come to my knowledge, and on this point I do think that they are 
ior to their apr sisters. 
Servants, in the ordinary acceptation of the term, are very seldom used among 
” ni natives. ‘Sometimes a native or native family applies for eleemosynary aid from 
‘hid richer neighbour, when garden lands or the use of cattle are allowed, in retum 
«for which. the a Lege has to render certain services, as a follower, messenger, 
adviser, &c., to his benefactor. 
>, There are anky two trading stations in this district in consequence of the poverty 
of the inhabitants, and the limited nature of trade among them, their principal 
_ article of trade. being tobacco (at pine a drug in the market). These stations are 
constructed upon the ordinary principle, of native huts, and the trade chiefly consists 
‘in; the baxter of. blankets, red ochre, beads, and the ordinary articles used by natives. 
ash i@ rarely brought to the traders, and,.to my knowledge, little or no credit is ever 
ven... The produce mainly raised by. the natives is tobacco—very rarely more grain 
is required for:home consumption. — . 
-. No. natives are engaged in trading or working | as mechanics in this district, and 


“ya. Every fow have availed themselves of the opportunity of accepting service. 
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Ke” of no natives who do any of the things mentioned in this question. 
one 
___ New residents receive sites for kraals and oo in this district from the chiefs 
uw as a awe i such circumstances 
' Garden iad is not ; Kmited. | 
Garden grounds are allotted to each aaa woman, who cultivates enough for 
« be Tow of ao of hey family, her children assisting her. 
ow of no fixed time uring which the owner of a land may lay claim to it 


"upon his a ie grating from this district. 
ar 


‘Plou e slowly coming into use, but I cannot say that any sensible diminu- 
* tien of labour has accrued to the females by the introduction of those at present im 
thie district. ~ 

~ None whatever. 

‘I consider that the natives of this district are by no means prepared as yet to 
receive colonial laws, and would strongly recommend the alternative proposed in the 
‘question indicated by this number. 
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I am not a marriage officer, nor is there any such functionary in this district. 

The intermarriages, as far as the natives of this district are concerned, are can 
between them and the Pondos and Gcalekas. Few or no cases of intermarriage wit 
Fingoes have come under observation. 

The use of brandy or any spirits is almost unknown in this district. 

The use of red clay is, if anything, increasing—certainly not diminishing. 

I do not consider the concentration of trading stations at the seat of magistracy 
at all advisable as far as this district is concerned. One might contrive to eke out an 
existence, but a greater number could not possibly do so. 

I consider that, should a code of laws be framed for the governance of the native 
territories, white men should come within their influence, whenever the suit is between 
a white man andanative; but when white men only are concerned, colonial law 
only should be observed. My reasons for these suggestions are these :—White 
men, as a rule, come among the natives as much (or more) for their own interest 
and benefits as for those of the natives, and they should therefore consider them- 
selves amenable to any code of laws framed for native governance; but should white 
men in Kafirland, who are generally naturalised or born British subjects, desire 
to submit their differences for the decision of a magistrate of a native district (himself 
a white man), I consider that colonial law only should be applied, just the same as 
if the parties were residing in the Colony, and I consider, moreover, that, as regards 
marriage, inheritance, &c., in the case of Europeans, the colonial law should be 
strictly and rigidly enforced. j 

Native doctors do sometimes sue for payment of their services, and native law 
is generally the guide in arriving at a decision, viz., ‘‘no cure no pay.” 

This question embraces one of a class of cases called ‘‘isizi,” namely, ‘‘ witch- 
craft practices,” in which the magistrate alone, and no native chief, has a right to 
adjudicate. Should the case be proved against the witchdoctor, he is generally 
severely dealt with; all his prcperty confiscated; and himself (if a murder is com- 
mitted under his representations) perhaps flogged. The property thus confiscated 
goes to Government, the victim or informant in the case not being entitled, by right, 
to any porition of it beyond areward, the amount of which is optional with the 
magistrate. 


38-89. These questions do not apply to this district; but, with regard to the latter, I 


b> m= 


would strongly urge that the system of working through the headmen of locations 
be encouraged, and subsidy awarded according to merit, irrespective of rank, age, or 
lineage. I have found this system to work well, even though no headmen in this 
district are subsidised, but the promise that those who show themselves most worthy 
will eventually be recommended for subsidy has had a good effect by establishing a 
beneficial rivalry where apathy might otherwise have existed. 


J. W. CONNOR, 
Resident Magistrate, Bomvanaland. 


By Jd. T. Wylde, Resident Magistrate, Kokstad, Griqualand East. 


30th April, 1880. Assumed duty 9th May, 1880. 

Clerk, Colonial Secretary’s Office ; Clerk, Civil Commissioner’s Office, Beaufort 
West; Clerk, Civil Commissioner’s Office, East London; Clork, Colonial Secretary’s 
Office; Clerk, Secretary for Native Affairs, Cape Town ; Clerk, Civil Commissioner’s 
Office, Cape Town ; Acting Civil Commissioner, Cape Division; Acting Civil Com- 
missioner and Resident Magistrate, Worcester; Acting Civil Gommissioner and 
Resident Magistrate, Malmesbury; Acting Resident Magistrate, Wynberg. 

I do not consider myself acquainted with native laws and customs; yet I have 
been generally anxious to get as much information as possible from conversation 
with men brought up with natives, ee haa of papers, and other writings, and prints. 
Since my appointment to Kokstad I have of course come practically in contact with 
the natives, but to a limited extent. 

Public offices, occupied by Chief Magistrate, Resident Magistrate, Kokstad, and 
officers of departments. Telegraph and post offices, gaol and store room, with small 
police quarters—all Government property, generally of burnt brick, and corrugated 
iron roofing. My own house is hirod at £90 a year rental. 

Post once a week each way to Umtata and Capo Colony by horseman; do. oé 
Umzimkulu, by cart; do., do., by runaer. 

Telegraph connects me with Cape Colony and Natal. 

The area of the Kokstad district is stated by survey officers to bo 95 to 100 
square miles. 
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Statistics taken from Census, 1879, none other being available, but over which I 
onsider there is great increase now, viz. :— 


NATIVE TRIBES. 


Headman, Umlengana, a Fingoe :—Men, 106; women, 156. Un- 
married :—Young men, 43 ; do. women, 41; boys, 216; girls, 186.. 748 
Mahambablala, Fingoe :—Men, 41 ; wives, 55. Unmarried :— Young 
men, 18; do. women, 23 ; boys, 68; girls, 35 a .. 240 
Gogella, Fingoe :— Men, 42; wives, 47. Unmarried :— Young men, 


29; do. women, 9; boys, 72; girls, 66 a ae 2 265 

Africa Liruw, Basuto :—Men, 38; women, 51. Unmarried :— Young 
men, 15; do. women, 10; boys, 67; girls, 55.. we .. 236 

Marthinus Pakkies, Basuto :—Men, 57; women, 77. Unmarried :— 
Young men, 29; do. women, 13; boys, 128; girls, 111 .. .. 415 

* Cashuli, Basuto :—Men, 37; women, 50. Unmarried :—Young 
men, 15; do. women, 24; boys, 65; girls, 80.. os .. 271 
2,175 

Griquas:—Men and wives, 231; widowers, 10; unmarried, 127; 
widows, 30; spinsters, 146; boys, 377; girls, 375 in .. 1,296 
Europeans :—Men, women, and children. Estimated, say 900 .. 900 
Total .. .. 4,371 


Attention is directed to Proclamations No. 112 of 1879 and No. 81 of 1881, as to 
jurisdiction of magistrates in East Griqualand, more esvecially 23rd Section of former. 
have found it desirable to adhere, as far as possible, to colonial law in criminal 
cases ; and few civil suits, purely arising out of native customs, have come before me. 
In the event of the contingency alluded to arising I would refer to the book on 
Kafir Laws and Customs by Mr. Dugmore and Mr. Brownlee, and then consult a head- 
man or other available person. Mr. Brownlee, being on the spot here, could be able 
to advise me also. 

Only two such cases have, up to this, occurred. They both had reference to 
dowry, and originated in alleged acts of cruelty by the husband towards the 
wife, who returned to her father’s or guardian’s kraal, the latter then bringing 
claim for return of cattle paid as dowry. As, however, the cruclty was not brought 
home to the husbands, the women were informed that they must return, and nothing 
further has been heard of the matter. 


In these cases, and in many others of this naturo, I am told, jealousy, and | 


occasionally witchcraft, isthe foundation for these family disputes. 

Court of first instance. I havo, however, had minor matters of local dispute, in 
which headmen had advised, brought before me for settlement. 

All the headmen in this district are paid by Government from £24 to £12 per 
annum. Thero are no chiefs. 

Occasionally fine, and imprisonment with hard labour. 

Fine of cattle. Imprisonment with hard labour without the option of a fine. 


Lashes for socond or more convictions of theft or assault; in cases of serious — 


assault, and for rape; also gaol breaking, if priaoner is recaptured. 

The prisoners aro pannel 
proportion of curopeans incarcerated, a Kuropean constable is employed. 

They are engaged in quarrying, trec-planting, repairing streets and watercourses. 
and drainage, and are fed according to scale of rations fixed in Cape Colony. They 
are frequently visited by ministers of religion ; are made to study cleanliness in person 
and dress; and may read papers, &c., if so disposed, at times when not at har 
labour. Natives in gaol, however, do not take any interest in reading or writing, 


and I have not yot had an application fro: such a prisoner, leading me to think him 
anxious to do so. 


IT beliove “ incest” to be one of tho most serious crimes in the eye of the native. 
and ior the commission of this offence, it is said, young men have been driven from 
their kraal. Other crimes, such as theft, assaults, and cattle lifting, are very lightly 
thought of. When a native is known to have committed a crime, he is not handed 
over to justice by those disinterested. The owner of stolen property, or injured party. 
loses little time in complaining of the offence, if he has not been able to obtain pay- 
ment or restitution of the stock, with some added. I think refugees would le 


screened, and, as far as Pondoland is concerned, a safe house is secured to them. This | 


country being on our immediate border facilitates the removal of stock and escape of 
accused persons. 


Where the stock can bo recovered, it is ordered to be restored, and if the thief is _ 


possessed of property, he might be fined and imprisoned with hard labour. 


There are no chiefs. The paid headmen do not adjudicate with my knowledge. | 


a 


* This man, with all his men and their families rebelled, and are now out of the district. 


by native constables, and recently, owing to the large _ 


APPENDIX D.—REPLIES BY J. T. WYLDE, KOKSTAD, GRIQUALAND EAST. 303 


REPLIES TO 
QueEsTIONS. 


16. 


17. 


18. 


19. 


20. 


21. 
22. 


23. 
24, 


25. 
26. 
27. 
28. 


29. 


There are eight practitioners in the court here, one an enrolled attoney of tho 
Supreme Court, five enrolled agents in magistratos’ courts, two persons, who 
coutinually appear in this court, but cither have no desire to enrol, or their antecedents 
disqualify them. They are generally not employed in purely native cases, and, as 
regards recovery of debts due from natives to Europeans, it is said, looked upon 
with suspicion. JI know of only one case where a native has been robbed by 
the agent employed by him, and I believe it will end in this agent’s trial for theft. 

There are no mission stations in my district, but several places of worship in 
Kokstad. Very few cases of immorality are brought to my notice. <A great deal of 
license is taken, but not more than, I am informed, exists usually amongst natives. It 
seems that widows are visited, and seduction of girls is not unknown. Conccalments of 
births occur ; but evidence difficult to get, only brought t light after a period of time, 
when a marriage is contemplated, and scandal arises, or when the seducer fails to 
pay for the seduction. 

Yes, occasionally ; sometimes get portion of crop sown, or monthly wages as leaders 
or drivers of wagons. When disputes arise I endeavour to ascertain what the original 
agreement was, and adhere to it. 

Corrugated iron and wooden buildings are most common, but there are many 
brick and other buildings used as stores in Kokstad. Every conceivable article may be 

rocured, and changes hands mostly for cash; but mealies and hides are often 
bared for blankets, pots, clay, beads, &c. Mealies, Kafir corn, potatoes, forage 
(by a few), hides, and horns, are the chief products. 

This being a large town, there are numbers of natives employed in various ways 
connected with bricklaying, carpentering, and blacksmith’s work, also numbers 
employed as storeboys, general servants, cartand wagon drivers, at wages ranging 
from £3 to 10/ a month. 

Ido not know of any such custom, but there are natives who occasionally lend 
money to one another, and who lend cattle for transport purposes on payment. 

Yes; a few cases on this head have been before me, mainly due to non-payment 
of money for hire of cattle or horses. 

From headmen on pass being granted by me or the chief magistrate. 

Generally limited to the numbers of huts and wives, the area which would bo 
about an acre to each hut. If the area is found to be insufficient the headmen reports 
to the magistrate, and if available land is adjacent it is granted. There are no titles 
issued, but reserves for the headmen named “ location.’”’ This includes several kraals 
apart from one another at distances varying according to locality and capabilities of 
the country for grazing and agricultural purposes. 

The crop is vested in the husband, but each wife has her garden land. 

I think on emigration he looses his right immediately. 

Ploughs are much used, and the woman’s work diminished accordingly. 

I do not think there is any appreciable tendency on the part of natives here to 
adopt European customs. They conform to some of our habits, but prefer their own. 
They are very fond of dress, but throw it off when out of service at their kraals. Up 
to acertain point, they become, by contact with Europeans, smart, but do not generally 
take to our pursuits, or appear to understand our amusements. They make use of 
ordinary cooking utensils and those who can afford it have bullock wagons. They 
live mostly in round huts, and do not purchase European furniture. Considering how- 
ever the great number of Europeans here ard in the district, and the number of native 
youths and men in employment, there can be little doubt but that our influence will 
be largely felt amongst them, and lead in time to greatly wean them from supersti- 
tion and witchcraft. 

I think that the colonial law properly administered will, in time, be found most 
suited to all; at present it is not possible, for want of gaol accomodation, supervision 
of locations, and the prevalence of rebellion, to carry out all its provisions. A special 
code may be found advantageous, but it would not be advisable, in my opinion, to 
amend and alter standing customs; time and constant intercourse with civilised 
people will not fail to affect the native. JI would endeavour in general to leave him 
out of legal enactments altogether. He would come for protection from wrong, and, 
where an offender, treat himas a European. Their marriage laws I would not amend, 
but endeavour, as far as possible, to discover the prevailing customs and adhere to it, 
leaving time to alter them. 

Inheritance is so much founded on their marriages that it too should not be 
altered, but it is very desirable that all magistratos should clearly understand these 
questions from the native puint of view, and that printed copies of the customs of the 
various tribes should be supplied for their guidance. 

There aro but few titles to land under colonial law in this district held by natives ; 
and the existing locations, as they become over-populated, spread without knowledge 
of Government. Theso lucalities should be defined, and natives encouraged to live 
in smaller numbers, being mado acquainted that on purchase alone will the land 
become theirs. Land not now alienated should be, as specdily as possible, surveyed, 
and allotted to Kuropcan immigrants, who could permit a certain number of natives to 
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reside on their lands and thus procure labour, and tend in time to disestablish locations 
of natives; then as the location area is decreased by population, its inhabitants have to 
move out to private land. 

Yes. I have not yet been asked to marry a native couple. 
: ne and Fingoes do intermarry, but they are not frequent here, from what 

can glean. 

Spirits of all kinds are readily consumed by natives, when they can get it. 
Licensed dealers can only sell to natives on permit granted by a magistrate, but illicit 
dealing is carried on which is disfficult to detect, the men not desirous of losing the 


supply. 
do not think the women gt the opportunity for use of spirits. They, however, 
get intoxicated at beer-drinkingand the like. 

Native women use red clay extravagantly ; and at their kraals, men also comtinue 
its use. 

In this district I do not think any good would ensue by concentration of trading 
stations at the magistracy, but it 1s very desirable that great discrimination be 
observed in granting licenses (for outlying stores) to only thoroughly trustworthy 
and reliable men, who should enter into a recognisance, somewhat similar to that 
prescribed for sale of wines, &c., by retail. 

In all cases where Europeans only are concerned, colonial law should be observed ; 
where native and Europeans are in conflict, in cases coming under my answer to 
No. 29, I would consider the native customs, and endeavour to apply it; but in 


ordinary suits and questions arising amongst natives I would hold to colonial law 


and mode of procedure; my reasons being mainly to ensuro uniformity mn 
dealing with these matters, anda conviction of the justice and sufficiency of the law. 

No; no such case has as yet come before me. 

I cannot call such a case to recollection. 

Have had no means of judging of the effect of this arrangement. 

Our system appears somewhat analagous, but I would not recommend a more 
extended plan, preferring rather that the magistrates alone should continue to 
exercise active supervision. 


J.T. WYLDE, Resident Magistrate, Kokstad. 


By A. R. Welsh, Esq., Resident Magistrate, Tsolo, Griqualand East. 


QeP.Lizs TO 
Rugsrions. 
1. 1st October, 1877. 
2. None. 
3. Ist. I was born and resided on the frontier till I entered the Native Department 


in 1877. For many years I took a prominent part in the public affairs of the districts 
of Somerset and Bedford, and represented them in Parliament for a time. For twenty 
years I held a commission of the peaco, and was often called upon to act as arbitrator 
between natives and natives and Europeans. 

2nd. Have presided over that scction of the Pondomise tribe resident in the 
Tsolo district, eles native laws and customs have constantly to be considered. 

The Government buildings at the [solo Icsidency, with the exception of the gaol, 
which was a stone building, were all of an inferior description; but all have been 
destroyed during the late disturbances, and the site of the late Residency has, as yet, 
not been re-occupied. 

There was a weekly mail to and from the Colony, as also to and from Kokstad. 
The nearest telegraph office was at Qumbu, about fifteen miles from the Tsolo 
Residency. 

The approximate area of the Tsolo district is 1,600 (one thousand six hundred) 
square miles. No consus has been taken since October, 1878. The population then 
was about 15,000 (fifteen thousand souls) and has been greatly reduced in consequence 
of the war. I should estimate the population at the present time at above (8,000) 
eight thousand. : 

The chief of this section of the Pondomise tribe is Mditshwa, who is undergoing 
imprisonment for the crime of sedition. 

The great majority of cases that come before me are between natives, and are 
dealt with in accordance with native laws and customs, and under the Regulations for 
the Administration of the Territory of Griqualand East (No. 38 of '77). 

In cases where I have any doubt as to the law or custom, I have sought for in- 
formation either from the chief himself, reliable headmen, or such other persons as I 
thought could give me reliable information. 
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Very few cases of disputed inheritance ever arise. When such do arise they usually 
have reference to the property to be divided between the chief house and the right 
hand house, when one of the houses claims or appears to claim more than its legitimate 
share. With regard to dowry cases, they usually have reference to the recovery of 
dowry where a separation has taken place between husband and wife. The parent 
or guardian of a woman seldom or never sues for dowry, their custom being, when 
they wish to exact dowry from a man, to detain (‘‘teleka”) the woman until the 
dowry is paid, and this course is adopted from time to time for a number of years 
subsequent to marriage. 

Both. 

Fines or imprisonment. For the grosser crimes of theft, rape, witchcraft, assault 
with intent, lashes are administered, subject to the approval of the chief magistrate, 
if exceeding twelve. 

Prisoners are guarded by police constables, and are employed on public works, 
and fed on grain (maize, or millet) and occasionally meal. At Tsolo they were not 
visited by any ministers of religion. 

Not at all. 

They do not readily lay information, and only readily give evidenco against each 
other when they think it to their interest to do so. They frequently condone offences 
against themselves, and do screen culprits escaping from the Colony. 

Restitution in stock-thefts is still adhered toa certain extent, and when a thief 
or his friends cannot make resitution, he is condemned to hard labour. 

A decision given by a chief is carried out by his officers or messengers, if not 
appealed against; and if appealed against, but confirmed, should the appellant not 

eady have complied with the decision of the chief, the magistrate, if he thinks fit, 
has the decision enforced. Instances of this kind are, however rare, as the chief is 
not supposed to have any judicial authority when under Government. 

There are no licensed agents in this district. In a few instances natives have 
employed licensed agents from other districts to appear for them. 

To all outward appearance, and from a civilised point of view, it might be 
supposed that the natives of mission stations bear a higher character than the heathen. 
They dress in Kuropean clothing, attend divine service with more or less regularity, 
send their children to school, pay great deference outwardly to the missionary, and 
pride themseives upon being called Christians; but it is a melancholy fact that 
mission stations, as a rule, and 1 do not know that those in this district are an excep- 
tion, are but beds of iniquity. It is difficult to assign a cause for this, but I am of 
opinion that, in the first place, the rule that obtains at all mission stations in restricting 
a native man to one wife, a rule which is contrary to all his previous life, and con- 
trary to all his instincts and traditions, may be looked upon as one of the causes; 
another cause is, I think, that mission stations, at any rate in the Transkei, are a 
species of ‘‘ cities of refuge’ for men, and, in some cases, women, who have com- 
mitted crimes, and are, as it were, outlaws of heathen society. The mission station 
people form a distinct class, and are looked upon with contempt by the red heathen. 

Natives do eraploy each other as servants occasionally, but no regular contract 
as to wages is entered into. The practice usually is for the employer to make the 
employed a present from time to time. No cases arising from these engagements 
have ever been brought into my court. 

The buildings on trading stations are generally ofan inferior description, and 
the goods chiefly sold consist of Kafir truck, such as beads, blankets, red ochre, slop 
clothing, inferior saddlery, hoes, and ploughs. The trade is generally cash or barter ; 
credit is given where the parties are well known tothe trader. The natives generally 
raiso, as produce , maize, millet, and tobacco, all of a very superior description. 

Not in this district. 

I am not aware of any such in this district. 

No. 

From the magistrate, or from the chief or headman subject to the approval of 
the magistrate. 

Land is not limited, but when a man wants a garden he applies as above (23). 

Every married man is entitled to a garden. It often happens that he has a 
mother, a grandmother, or widow living with him, who also is entitled to gardens. 
These gardens jointly and severally belong tothe kraal or family. == 

Immediately he leaves the district with his family and stock, his right ceases. 

Ploughs have been very largely used in this district, and their introduction has 
very materially lessened the work devolving on women; but in the present impoverished 
state of the people caused by the rebellion, the hoe will have to be again resorted to. 

Not amongst the Pondomise. Amongst the Fingoes there isa tendency to the 
adoption of European custom in marriage, dress, utonsils, religion, education, burial. 
These people, however, are mostly emigrants from the Colony. 

Ordinary colonial law in its entirety is not applicable, because too advanced for a 
barbarous or semi-barbarous people. I think a special code of laws in accordance 
with native laws and customs, and in accordance with humanity and justice, should 
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reside on their lands and thus procure labour, and tend in time to disestablish locations 
of natives ; then as the location area is decreased by population, its inhabitants have to 
move out to private land. 

Yes. I have not yet been asked to marry a native couple. 
7 Kafirs and Fingoes do intermarry, but they are not frequent here, from what 

can glean. 

Spirits of all kinds are readily consumed by natives, when they can get it. 
Licensed dealers can only sell to natives on permit granted by a magistrate, but illicit 
dealing is carried on which is disfficult to detect, the men not desirous of losing the 


supply. 
PET a not think the women gt the opportunity for use of spirits. They, however, 
get intoxicated at beer-drinkingand the like. 

Native women use red clay extravagantly ; and at their kraals, men also coatinue 
its use. 

In this district I do not think any good would ensue by concentration of trading 
stations at the magistracy, but it 18 very desirable that great discrimination be 
observed in granting licenses (for outlying stores) to only thoroughly trustworthy 
and reliable men, who should enter into a recognisance, somewhat similar to that 
prescribed for sale of wines, &c., by retail. 

In all cases where Europeans only are concerned, colonial law should be observed ; 
where native and Europeans are in conflict, in cases coming under my answer to 
No. 29, I would consider the native customs, and endeavour to apply it; but in 


ordinary suits and questions arising amongst natives I would hold to colonial law 


and mode of procedure; my reasons being mainly to ensure uniformity in 
dealing with these matters, andaconviction of the justice and sufficiency of the law. 

No; no such case has as yet come before me. 

I cannot call such a case to recollection. 

Have had no means of judging of the effect of this arrangement. 

Our system appears somewhat analagous, but I would not recommend a more 
extended plan, preferring rather that the magistrates alone should continue to 
exercise active supervision. 


J.T. WYLDE, Resident Magistrate, Kokstad. 


By A. R. Welsh, Esq., Resident Magistrate, Tsolo, Griqualand East. 
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1. 
2. 
3. 


lst October, 1877. 

None. 

Ist. I was born and resided on tho frontier till I entered the Native Department 
in 1877. For many years I took a prominent part in the public affairs of the districts 
of Somerset and Bedford, and represented them in Parliament for a time. For twenty 
years I held a commission of the peace, and was often called upon to act as arbitrator 
between natives and natives and Europeans. 

2nd. Have presided over that scction of the Pondomise tribe resident in the 
Tsolo district, liens native laws and customs have constantly to be considered. 

The Government buildings at tho Tsolu Residency, with the exception of the gaol, 
which was a stone building, were all of an inferior description; but all have been 
destroyed during the late disturbances, and the site of the lato Residency has, as yet, 
not been re-occupied. 

There was a weekly mail to and from the Colony, as also to and from Kokstad. 
The nearest telegraph office was at Qumbu, about fiftcen miles from the Tsolo 
Residency. 

The approximato area of the Tsolo district is 1,600 (one thousand six hundred) 
square miles. No census has been taken since October, 1878. The population then 
was about 15,000 (fifteen thousand souls) and has been greatly reduced in consequence 
of the war. I should estimate the population at the present time at above (8,000) 
eight thousand. 

The chief of this section of the Pondomise tribe is Mditshwa, who is undergoing 
imprisonment for the crime of sedition. 

The great majority of cases that come before me are between natives, and are 
dealt with in accordance with native laws and customs, and under the Regulations for 
the Administration of the Territory of Griqualand East (No. 38 of ’77). 

In cases where I have any doubt as to the law or custom, I have sought for in- 
formation either from the chief himself, reliable headmen, or such other persons as I 
thought could give me reliable information. 
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Very few cases of disputed inheritance ever arise. When such do arise they usually 
have reference to the property to be divided between the chief house and the right 
hand house, when one of the houses claims or appears to claim more than its legitimate 
share. With regard to dowry cases, they usually have reference to the recovery of 
dowry where a separation has taken place between husband and wife. The parent 
or guardian of a woman seldom or never sues for dowry, their custom being, when 
they wish to exact dowry from a man, to detain (‘‘teleka”) the woman until the 
dowry is paid, and this course is adopted from time to time for a number of years 
subsequent to marriage. 

Both. 

Fines or imprisonment. For the grosser crimes of theft, rape, witchcraft, assault 
with intent, lashes are administered, subject to the approval of the chief magistrate, 
if exceeding twelve. 

Prisoners are guarded by police constables, and are employed on public works, 
and fed on grain (maize, or millet) and occasionally meal. At Tsolo they were not 
visited by any ministers of religion. 

Not at all. 

They do not readily lay information, and only readily give evidence against each 
other when they think it to their interest to do so. They frequently condone offences 
against themselves, and do screen culprits escaping from the Colony. 

Restitution in stock-thefts is still adhered toa certain extent, and when a thief 
or his friends cannot make resitution, he is condemned to hard labour. 

A decision given by a chief is carried out by his officers or messengers, if not 
appealed against; and if appealed against, but confirmed, should the appellant not 
already have complied with the decision of the chief, the magistrate, if he thinks fit, 
has the decision enforced. Instancos of this kind are, however rare, as the chief is 
not supposed to have any judicial authority when under Government. 

There are no licensed agents in this district. In a few instances natives have 
employed licensed agents from other districts to appear for them. 

To all outward appearance, and from a civilised point of view, it might be 
supposed that the natives of mission stations bear a higher character than the heathen. 
They dress in European clothing, attend divine service with more or less regularity, 
send their children to school, pay great deference outwardly to the missionary, and 
pride themseives upon being called Christians; but it is a melancholy fact that 
mission stations, as a rulo, and 1 do not know that those in this district are an excep- 
tion, are but beds of iniquity. It is difficult to assign a cause for this, but I am of 
opinion that, in the first place, the rule that obtains at all mission stations in restricting 
a native man to one wife, a rule which is contrary to all his previous life, and con- 
trary to all his instincts and traditions, may be looked upon as one of the causes; 
another cause is, I think, that mission stations, at any rate in the Transkei, are a 
species of ‘‘ cities of refuge’ for men, and, in some cases, women, who have com- 
mitted crimes, and are, as it were, outlaws of heathen society. The mission station 
people form a distinct class, and are looked upon with contempt by the red heathen. 

Natives do employ each other as servants occasionally, but no regular contract 
as to wages is entered into. The practice usually is for the employer to make the 
employed a present from time to time. No cases arising from these engagements 
have ever been brought into my court. 

The buildings on trading stations are generally ofan inferior description, and 
the goods chiefly sold consist of Kafir truck, such as beads, blankets, red ochre, slop 
clothing, inferior saddlery, hoes, and ploughs. The trade is generally cash or barter ; 
credit is given where the parties are well known to the trader. The natives generally 
raise, as produce, maize, millot, and tobacco, all of a very superior description. 

Not in this district. : 

I am not aware of any such in this district. 

No. 

From the magistrate, or from the chief or headman subject to the approval of 
the magistrate. 

Land is not limited, but when a man wants a garden he applies as above (23). 

Every married man is entitled to a garden. It often happens that he has a 
mother, a grandmother, or widow living with him, who also is entitled to gardens. 
These gardens jointly and severally belong tothe kraal or family. 

Immediately he leaves the district with his family and stock, his right ceases. 

Ploughs have been very largely used in this district, and their introduction has 
very materially lessened the work devolving on women; but in the present impoverished 
state of the people caused by the rebellion, the hoe will have to be again resorted to. 

Not amongst the Pondomise. Amongst the Fingoes there isa tendency to the 
adoption of European custom in marriage, dress, utensils, religion, education, burial. 
These people, however, are mostly omigrants from the Colony. 

Ordinary colonial law in its entirety is not applicable, because too advanced for a 
barbarous or semi-barbarous people. I think a special code of laws in accordance 
with native laws and customs, and in accordance with humanity and justice, should 


31. Not very frequent, but a number of intermarriges have taken place between Pon- 
domise and Pondos. The colonial Fingoes generally marry among themselves, 
either in this district, or among their own class in the Transkei Proper. 

32. No, but Kafir beer is, and at these beer-drinks squabbles ensue, and immoral 
practices are indulged in. 

338. It is not, and it is a question whether it is advisable to forbid its use. Medical 
men hold that anointing the body is essential to the health of a native, and the use of 
red clay is one form of anointment. 

34. Yes, providing the site be suitable, and I would strongly recommend that all seats 
of magistracy should be sv selected that villages could be laid out, the erven being 
sufficiently large to encourage Europeans to settle in the villages, and thus forming a 
European community who could rally on the Residency for mutual protection in cases 
of emergency. The traders would thus be better under control, and the illict traffic 
in brandy and gun-running would be more readily detected. Usually Europeans 
resident amongst natives in isolated situations become demoralised, hence the necessity 
for their being more immediately under the influence of the magistrate and missionary, 

35. Yes; I think that Europeans should be under this code of laws to a certain 
extent. For instance, where a native sues a European, the European should have the 
benefit of colonial law, in as far as such law may be applicable to the case before the 
court ; and vice versd where a European sues a native. 

Where, however, one European sues another, then I should hold that the case be 
decided entirely in accordance with colonial law. My reasons are the following amongst 
others :—Europeans resident amongst natives are very apt to adopt native habits and 
customs, in other words sink to the level of the heathen native. To counteract this 
in a measure, I would make the European subject to colonial law, so that he may 
feel that, though beyond the limits and restraints of the Colony proper, he is still 
amenable to its laws. Again, when a native is defendant, I would, if possible, give 
him the benefit of his pe Pees and customs as he understands them, and a judgment 
based thereon will always afford more satisfaction to him, even if adverse, than one 
based upon a law of which he never heard and is totally ignorant of. 

36. Native doctors do occasionally sue for payment in my court. In deciding ques- 
tions of this kind, where I am satisfied that a doctor was bona fide employed as 
such, I have awarded the doctor what I considered a reasonable remuneration for his 
services, on the principle that if one man employs another to do a certain thing, the 
man so employed is entitled to reasonable remuneration for his services, although 
according to native law the rule is ‘‘no cure no pay.” 

37. I have had such cases, and when the evidence has gone to show that the witch- 
doctor did make use of his charms and incantations, in other words did “smell out ”’ 
the complainant, the witchdoctor has been punished by a fine and corporal punishment. 

38 & 39. I am notin a position to give an opinion as to the working of the system mentioned 
in the Tambookie locations. I have, however, given some attention to the matter of 
locations, and would recommend that each district should be surveyed into seven or 
eight wards, each ward to be under a headman appointed by Government and respon- 
sible to the magistrate for the good management of his ward. The headman, if found 
efficient, would be selected as a juryman or assessor, should the system of juries or 
assessors be introduced. The division of the district into wards would be on the same 
principle as obtains in the Colony for divisional council purposes, and by having the 

(-329,,ward surveyed and properly beaconed off, many land disputes would be avoided ; and 

Se tle under some such plan as above suggested I think a district could and would 

e much more satisfactorily and efficiently managed than at present where there is no 
uniform system. 


A. R. WELSH, Resident Magistrate. 
Rosident Magistrate’s Office, Tsolo, October, 1881. 
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Questions. 
be adopted. (See my answer to questions on marriage laws, inheritance, and land 
tenure. ) 
30. Yes; but my services have never been called for in that capacity. 


By W. Brownlee, Esq., Resident Magistrate, Qumbu, Griqualand East. 


REPLIES TO 
QuesTIons. 
1. My appointment to the office I at present hold is dated Ist July, 1881. 
2; Before being appointed to this place, I was first Clerk to the Chief Magistrate of 


Fingoland, and then Clerk to the Chief Magistrato of the Transkei; and for three 
months previous to coming here, I was Acting Magistrate of the "[somo district in 
Fingoland. 

3. The means I have had of acquainting myself with native laws and customs, both 
before and after my appointment, are a knowledge of the native language and a 
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residence among the natives, during which their laws and customs have come under 
my observation. 

There are at present no buildings at this place, all public offices and other 
houses here having been destroyed during the late rebellion. 

I have had a little experience in postal matters, having had charge of the post- 
office at Nquamakwe, Fingoland. I have no telegraphic facilities. 

This district is about fourteen miles wide, by about fifty in length, and at present 
there are about 7,000 inhabitants. There are no chiefs in the district, Umhlonhlo 
the late chief of the Pondomise, being a fugitive. The greater part of the popula- 
tion consists of Pondomise. There are also a large number of Fingoes, and a few 
Basutos in the district. 

In all criminal cases colonial law is administered. In civil cases, where there is 
a recognised native law or custom applicable, it is administered. In any case where 
I am not acquainted with the applicable law or custom, a kind of board or jury of 
respectable natives is called and their opinion is obtained. 

The cases of disputed inheritance are generally those in which the son of a man 
by one wife appropriates property which should belong to the son of another wife 
of the same man. As regards dowry cases, they are of two kinds, those in which a 
woman leaves her husband, and a restitution of the dowry is demanded by the 
deserted husband and those in which a man has not paid the full dowry for his wife, 
and in which the father or guardian of the woman claims the full payment. 

This is a court of first instance. 

The punishments usually inflicted are fine and imprisonment. Lashes are 
inflicted in cases of rape, culpable homicide, serious assaults, and for the repeated 
occurrence of minor offences. 

Prisoners sentenced to hard labour are guarded by the police constables in this 
establishment. They are employed in repairing roads in the vicinity of the Residency. 
They receive food according to a scale of rations laid down by the Government. Since 
my appointment here, no minister of religion has visited the prisoners at this place, 
but full liberty would be allowed them did they wish to do so, and every assistance 
would be rendered them in any efforts they might make for the moral improvement 
of the prisoners. 

Natives do not incur any odium amongst each other when they have been found 
guilty of any crimes, except perhaps in cases of incest. 

Natives do not, as a rule, readily lay information or give evidence against each. 
other. They do not screen offenders against themselves unless bribed; but they 
would screen those escaping from the Colony. 

In stock-thefts, the thief is made to restore the property stolen, or to make it 
good; should he not be able to do so he generally applies to his friends, who help him. 

In this district all cases are brought, in the first instance, to the magistrate’s 
office, hence he has no appeals to decide. 

There are no agents practising in this court. 

The native idea of an agent is rather a peculiar one. They look upon him asa 
‘‘ perverter’” their term for an agent—‘‘ gqweta’’—expressing as much. 

As a whole, I cannot say that the natives of mission stations in this district bear 
a higher character than the heathen. This will be borne out by the fact that the 
people on the mission stations here, with very few exceptions, joined in the late 
rebellion. 

Natives do employ each other as servants, the servants being usually paid in 
stock. Cases arising out of these engagements are very rare, and are settled upon the 
terms of the agreement entered into. 

The buildings put up on trading stations are of a very miscellaneous descrip- 
tion, some being built of stone or brick, others of corrugated iron, while very 
frequontly they are put up with sticks and mud and thatched with grass. The class 
of goods sold is, blankets, clothing, ploughs, red clay, and a little sugar and coffee. 
These goods are sold for cash, in barter, and, in some instances, on credit. 

The main products raised by the natives are grain, wool, hides and horns, 
and tobacco. 

There are no natives in this district engaged in trading. There are a few carriers, 
and one mechanic—carpenter—who is working on his own account. 

I do know of natives who lend money to others at interest; but of none who 
hire stock to others at a rental. 

I have not known of any cases arising out of the foregoing coming into a court. 

New residents in this district receive sites for kraals and garden ground on an 
application to this office. 

Their garden ground is limited. When more is wanted, they get it on applica- 
tion to the office. 

Each head of a family has his own piece of garden ground, and should he have 
more than one wife, he has a garden for each wife. 

owner of lands can retain his right to garden lands as long as he remains in 
the district ; should he emigrate, his right to them ceases. 
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Ploughs are in common use, and their introduction has, to a great extent, lessened 
the work devolving upon women. 

There is a growing tendency on the part of the natives in this district to adopt 
European customs in marriage, dress, houses, furniture, vehicles, food, utensils, 
religion, and education; there is also a very slight tendency in this direction, as 
regards reading and language, but none as regards amusements, festivities, and 
burial. As illustrative of this tendency to adopt these European customs, I may state 
it is very common for natives to be married according to the Christian rite, and on these 
occasions, they all endeavour to excel each other in the gaiety of their attire. There 
have also been cases in which natives have been married by special license. 

Many natives have built themselves good substantial houses, and have fitted 
them up with comfortable furniture, beds, tables, &c., and use good crockery ; many 
of them are also professing Christians, and have sent their children to school. Some 
of them take in newspapers; many of them are sufficiently educated to be employed 
as teachers; and a few hage received employment under Government as clerks and 
gases ovine 

think that the natives in this district should be governed by a special code of 


laws, adopting such native laws and customs as are in accordance with humanity and 
.Justice; this code,with the exception of the ‘“‘spoor law,” to apply to Europeans, as 


weil as to natives. 
The native customs should be adopted as far as marriage and inheritance are 


concerned, as they are well understood by the natives, and are, in the main, just. 


With regard to land tenure, some law should be adopted which would enable 
each man in the district to have some personal right to the land, and thus give him 
an interest in the district. ach man should have garden ground and a site on which 
to build allotted to him, and for which he should receive some sort of title ; and he should 
have the right of commonage in the location in which his allotment may be situated. 

I am a marriage officer. My services as such have not been applied for. 

Marriages among the various tribes are frequent. Kafirs and Fingoes do inte- 
marry; but I am unable to specify more particularly the intermarriages between 
these two tribes. 

The use of brandy is not common amongst the men and women in this district. 

The use of red clay is not diminishing. 

I do not think it advisiable that trading stations should be concentrated at the 
seat of magistracy. The only object to be gained by this would be that the 
Europeans would be in a better position to defend themselves in case of an outbreak 
than if they were scattered over the whole district. In my opinion, trading stations 
are great civilisers in a district occupied by uncivilised natives. It is there that a 
native sees and learns the use of articles which he had never seen before ; and were 
all these shops brought to one centre, those people who lived on the outskirts of the 
district would seldom or never visit them, and weuld thus be beyond the influence 
of one of the civilising agents, which would otherwise be brought to bear upon them. 

Besides this, the population is not sufficiently numerous at any one point to sup- 
port a number of shops, and thus many men would resort to illicit dealing so as to be 
able to make a living, or else the traders would so under-sell each other that 
gradually they would find no profit in trading, and would soon be obliged to sell out 
and leave the trade to be done by one or two men, who would then be able to charge 

rices as exorbitant as they pleased; and thus even the plan for the defence of the 
istrict would be frustrated. 

Should a code of laws be passed and promulgated for the government of the 
native territories, I consider that the Europeans rosident in those territories should be 
under them, with the exception of the ‘‘spoor law.’? My reason for this opinion is 
that natives are very quick at noticing any difference between the manner in which 
they are treated and that in which Europeans are treated, and I think it would tend 
greatly to increase their confidence in the Government if they were to find that no 
distinction was made between Europeans and themselves by the Government. 

Native doctors do sometimes sue for the payment of their services. Decisions in 
these cases are given in accordance with the native law. 

Persons who have been accused of witchcraft do sometimes bring complaints to 
court. Such cases are dealt with according to Sections 14 and 15 of Proclamation 
No. 112 of 1879. 

I have had no opportunity of watching the progress of those natives to whom 
farms have been granted in the Tambookie Location and in Emigrant Tembuland. 

T am not acquainted with the system in the Tambookie Location referred to, 
but I think a system something similarly, such as the one in operation in Fingoland, 
would be beneficial, because in each location there would be an officer responsible 
to the magistrate, who would be able to kecp the magistrate informed as to the state 
of the location, and through whom tho magistrate might make any communication 
he might have to make to the people of the location. 


W. BROWNILEE, Resident Megistrate. 
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By W.B. G. Blenkins, Resident Magistrate, Mount Frere, East Gri aland. 


1 
2. 


10. 
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14. 


| 28rd A ril, 1880. , 9 fo 7 . a Sty ea os 
- Entered Colonial Civil Service on the 4th June, 1871. Haye held’ a. t us and 
numerous appointments. Have been stationed on the ‘borders of the Colony for 
about seven years. | Sa rie eee ae eae 
Spent seven months between Kei and Umzimkuly in 1876.77; when I had ‘many 
opportunities of poqainting myself with native laws and, f oms;, then was 
stationed at Queen’s Town for nearly two years, and at Kast Londgn for ¢ like period. 
At those places IJ had many more opportunities. Since. my appointment, here, in 
travelling about the district and deciding cases in and out:of court, T have, abtained 
some knowledge of native laws andeustoms. es lp ure/ 
Courtroom, 27 x 18 ft.; office, 18 x 15; three small’ rooms attached, _yld tele- 
ph office with quarters for telegraphist ; residence for resident n strate, two 
hee Kafir huts with a smaller one, all joined by passages. A ‘buildings of 
wattle and daub, andin a very tumble-down state and beyond, repé y elegraph 


* t 


constables. No other buildings within quarter of a 1 ile of ‘seat at tiie . No 


Area, say 50 x 20 miles ; population, eay 6,000... =. re toe 
Chiefs:—Makaula and brothers (Dabula, Diko, Sixandu, &c.), Nomthekethe, 


is quoted, I give judgment according to what I consider equity. I may add ‘that 
sad patents een Te aheta in byegone days appear to have been Fojudiced and 
partial ones. Bribery wag carried on indirectly. The law in dowry ogses is pretty 
clearly laid down, as also the law of inheritance, but even in spite of that there were 
facilities for underhand work. - by oe 

Have had no cases of disputed inheritance excepting where marriageable girls 
were concerned, such girls being property in estates, and the dowry they would bring 
being the real matter in dispute. Had they been boys the cases probably would 
never have been raked up. Dowry cases generally brought before me,are (1) -when 
a woman has left her husband; (2) when a woman has died without issue. 

Court of first instance. Chiefs and headmen in this district do not hear cases. 
I do not object to parties in civil suits submittmg their cases to their iecadmen for 
arbitration. If however the award is disputed, the case is heard by me and com- 
menced de novo. ah | Pegg ean ett 

Fine (money or cattle) with alternative of hard labour, lashes for offences 
against prison discipline, also spare diet and solitary confinement. In grave cases of 
theft I inflict lashes. It is not always advisable to act in accordance with Section 9 of 
the Proclamation No. 112; very peculiar cases occur in which Bacag and Pondos are 
concerned. | > 

Prisoners sentenced to hard labour are but badly guarded, my constables having 
a great deal todo. They are employed on roads and to work ut the Residency. 
They receive about 3fbs of mealies per man per.diem with a fair allowance of salt. 
They are not visited by any ministers of religion nor are any efforts made for their 
moral improvement. This tribe isin some respects backward. -_., . 

Ido not think they do, unless the crime committed was of a horrible nature. 
Incest would subject the offender to odium. Serious thefts and qu able homicide 
they think lightly of. My prisoners seem on the best possible terms with sueh natives 
as come to the Residency on business. _ 3 _— ee oe 

They do not readily lay information against each other, unless out of spite. 
They do screen offenders against themselves, preferring (if possible) to arrange matters 
by a cattle payment (very often exorbitant) on the part of the offending party. The 
concluding portion of the second pee I om unable to answer. © . | 1 

In ordinary eases, beyond making good the missing animal, J do not compel any 
yestitution. In cases of theft from Pondoland the complainant is generally allowed 
something beyond restoration of the stolen property. Hard labour would be the 
alternative where a thief is not ina position to carry out portion of a judgment 
referring to restitution, | 
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Rar.izs TO 
UESTIONS. . ae 2 pie ss mek ; e iat na 
Mi {5° Phil aindblé td! dnavle’ Yhis question, ‘néthing of the Kind having conte within 


my experience. 
16. There are no agents practising in my court. In criminal, cases they would 
Peds undoubtedly. be employed. In civil cases I am. inclined to think that at first the 
- 2° “*"“Wabives here would prefer to’ go into court themselves. In the Colony natives always 
“" ™" ‘employ agentse—at any rate, nearly always. = 

17... , Mission station natives in this district bear a higher character than the heathen. 

' 7" "Thave often rae ‘it alleged that the females on mission stations are very im- 

ee ral, and YT Have tried to arrive at the truth of the matter. 

3 Y ‘think it may be taken for a gents that native’ women, as a general.rule, are 
es very ex in morality. The married women on stations may be exempted from this 
w , imp reg : 5 Ny a tt * = e a 
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It. . | 
ie the unmarried women on stations, or the married and unmarried away 
_ | ‘from stat dhs, they are pretty much the same. eR Ft ee 

“ "" “40he unmarried women on stations very often extend ther favours to ‘Huropeans, 
‘and get t about; the others are immoral’ with their own.kind, and, but for 
ce ~ "detection, noone the wiser. The dowry (or purchase) system and polygamy are, in 

eS pitta, in a great ‘measure, the cause of this state of affairs. In 1876-77 in 
“"s - “trave 


Coy 


* 


a ng about the Transkei with bodies of F.A.M.P., and latterly with numbers of 

' °°" “Kutopean (contingent) officers about, I had an opportunity of studying this question. 

a |. an fo these parts natives do not employ each other ag servants. Nocase of the kind 
_ has come to my notice, either officially or otherwise.. = -_ 

19. ~ ‘The buildings on trading stations in this district aré of a very temporary kind, 

‘' " ‘ut’ there is a tendency to improve them. In the two principal shops almost anything 

may be purchased. e smaller shops have nothing but Kafir truck. Sales are, 

' > *" generally speaking, for cash. “ Credit is given to some few. Produce is, in some in- 

i" - stances, obtained in barter. Native produce : mealies, Kafir corn, tobacco, and there is 

@ good trade in wool, hides, and cattle. a a 
, 20. a o natives in this district engaged in trading. There is.a ‘native carpenter, and 


4 


“" a native blacksmith; .hoth good tradesmen, doing well on their own account. 
21. I do not know of any instances of either. Ratives allow friends to have the loan 
yo , Of pattle, such friends to have the use of oxen for ploughing, and milk; the owner the 
gg TE 3 j i} : ae h 4 —— 
a 55 ree Fou thé headmen of their location ; any dispute or disagreement arising to be 
‘gettled ‘by myself. =, oo! ee ee ee ee 
.” , Garden’ ground is liznited in some respects only. For instance, certain plots are 
“allotted in a particular Kloof where the land is good. Anyone wanting more after 
_ ., receiving his allotment would probably have to take another plot elsewhere. He 
_, might, should-there,be vacant land, have half-a-dozen. plots, provided he did not 
, interfere with others. "When more ground is required, the applicant would make 
, ', application to his headman, who would point out the spot. for ploughing. 


25 There is only community of interest in the garden land as far as its protection 
,_ from} animals is concerned. h woman has, her own picce of ground to cultivate, 

_. | '&¢., which may be 4 portion or the whole of one man’s allotment. 
4, 26 When the owner of garden land removes from his location, he forfeits his right 


"| “to thie land which ‘was allotted to him: If he leaves his location and does not return 
at the ploughing season, -he also forfeits hig. allotment. — 
: Ploughs are in common use, and there aro.a very, large number in the district. 
2 In my opinion, the work devolving upon women has Tossened although much more 
| land is under cultivation: Hoeing was hard work. ‘Large fields require a good deal 
' ‘of attention, but not much hard work'after ploughing. © = © | 
, 28 | There is a growing tendency on the part of station natives to adopt European 
j customs in marriage, dress, houses, furniture, vehicles, food, utensils, language, 
réligion, education, burial. The other natives have a strong tendency towards Euro- 
- aig _ , pean dress, vehicles, utensils. The Bacas, generally speaking, have a progressive 
"tendency, but they were, until quite recently, very backward: it is scarcely five years 
since Makaula handed his country to abe Government, but very little real progress 
| was made until the Pondomige outbreak, Then the Bacas were enrolled for service 
ua ee ear the Pondomise : they were officered by Europeans, and other Europeans came 
' "ihto the country. They came into contact properly, with Europeans, and aped 
, them in all manner of ways. Their first pay was spent in purchasing saddles and 
expensive clothing; then they began to purchase doting or their women. The 
“on __Pondomise were more advanced than. they, and as they looted nearly the whole of 
- Umnhlonhlo’s country, many articles called, for by European wants fell into their 
i hands. tapi was a good. thing for the Bacas. It has enriched them and done 
- |’ i more towards civilising them. than ten years under ordinary circumstances would 
oe a ae dorie. Having got thus far, there is little likelihood of their falling back into 
; Old ways. cas | . 
29. ——~ Certainly not by ordinary colonial law. The natives in this district and others, 
as recently brought into contact with the white man, would not understand laws 
intended for civilised ised people with modes of life, habits, inclinations, and surroundings 
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very different from their own. Sneh laws: would, in many instances, be inapplicable” 


'. and inoperative, and tend to confuse and be the natives.. Then again 


a 


changes ; and .grasping. at (to it) altogether new ideas. . 


) ain, sycli an 
tentize change as from native law to, colonial could not be, made. sud pap ¢ the 
subi wing | f 


means of publishing the new laws would be but limited, owing to the want of educa- 
tion amongst the natives. I am in favour of a specigl code adopting many native 
laws and qustoms such as are in accordance with humanity. and jystice, also aome of the 
elementary principles of colonial law. By degrees, in my opinion, more golonial ‘Is 


law 
should be introduced. The:natiye mind J have found yory. ac in, com nding 
. trobably many 5 WO 


; elapso. before the colonial laws could be introduced in their entirety, aid Jnegawhile 


the natives. should be prepared for such introduction, The Proglamation }12 of 1879, 
simple. as it is, or seems to be, is only, just Dang understood. <a E ae 

‘Lu I do not think the colopial marnage laws should be introduced suddenly, .as they 
différ so vastly from the natives onas,.. J should be inclined to prepare. the natives for 


. their introduatipn by first, checking polygamy, say by taxing yery hea any wife 


but the first married, ‘according to native custqm, after a: cfain “date,: The law of 
inheritance would hinge closely upon marriage laws, aad might 8 tatben advantage of 


_in.furthot checking polygamy. 


. | ty th cer 
It will be difficult to trieedacs iy éoloni land tenure lawa into some 7 gE 
Take this for instance. It was handed over to the ‘Government by Makaiits ith his 
people. I presume the Government holds it in trust for the tribe. Any attempt to 
allot land upon colonial law principles might be misunderstood, and lead to unpleasant 
consequences. 

: At present a native’s rightto hyts and lands appears, only that: ee 
He cannot call a square foot of land his own (according to colonial ideas); ‘al ough 
the whole district belongs to the tribe as a whole. | 

Then again should individual titles be ‘granted with the'right to the individual 
to dispose of the land, that will undoubtedly ‘be the firat step to coal Fy the nativds of 
their land. Natives being naturally improvident, ‘Europeans would by degrees step in 
and purchase land and the natives go elsewhere. I believe that inthe edesion of 
Bacaland by Makaula to the Government, fhe introduction of liquor into:the country 
was stipulated against. -I have not'a copy of the conditions sent to'the Government, 


-nor do I remember much of them, although’I-was' ‘present when Captait( Blyth took 


over Makaula. The Commission, if necessary, might obtain a copy from: Cape Town. 
If tho sale of liquor were allowed and individual titles grantéed’with the right 


, 'to the jndividual to dispose of the land, I think that a few ‘years vous ‘Europeans 


in posession of a good many so-called Kafir countries. ‘°°: ' | ; 
Here I would, suggest (if the Commission will pardon such ‘an enperenens) 
owing to the different peoples the code would be framed for, and their different degrees o 


'” civilisation, the advisability ‘of having a clause in connection with the codé permitting 


- -the sus 


ension of any clause or some of the clauses in the code ih any distrieté, when 


~ it shall be found such ‘clauses are in advance of the people, or fer political reasons it 


aed 


: very little beyond the capacity of the bridegrdomh’ Boy 


would be advisable to hold them in abeyance, for g time. ‘By’ this mens the code 
might be more.elaborate at first, but not'the whole of it put into force at once, ‘and 


‘would guard against continual ‘alteration. Here I have found ignoranve and super- 


stition the worst enemies a magistrate'has to contend with: ~- © - 
I am not a marriage officer; I omitted to apply for the requisite appointment. 
However, my services in that capacity have not aunen kts Bee a 
As far asl am. able to judge, men, in giving atvay't winfioa bathe adem to study 
) : the dowry. The Hlubis 
and Bacas in this district intermarry freely. ‘The Bacas have intermarried'‘also with 
Pondomise and Pondos. le a 
The sale of brandy is not allowed in this district. None gets inte'the hands of the 
natives. The men would take it if they coald' get 'it.'- As it is, béer-gatherings ‘and 
debauches are very common, Ale i a ee od 
Yes; decidedly in this district. Only the heathen women use jt.’ ‘- a 


{ 208; , 


. ‘TI do not see what ‘object will ba gained by cohtentrating trading’ stdtions at the 


seat of magistracy,. and it would be véry. inconvenient ‘for ‘natives residing‘on the 


border, say thirty-five miles from this. Besides, shops are a civilising agency. With 


the district. | | | ee 
It will be very inconvenient to have colonial law and 'thé'native cod¢ at the shime 


a good police force proper supervision should be kept over all the trading’ stetions in 


time in a district, but I do not see how the difficulty can be avoidedi'-¥ should be 


inclined’ to havé qué criminal law for all, ‘the law of thé civil: éode to‘be a 
whenever a nativé is, or native interests are, concerned: Europeans: E'think, for 
various reasons, in cases amongst themselves, must or should have'the beneftt of dolonial 
law. This course, as a general rule, I have followed within the eighteen montHs I 
have been here, and I have found it answer very well. Many of the magistrates here, 
unlike myself, have not had the benefit of a training in ‘¢olonta? ‘edhrts. They 
probably in cases between Europeans would give what they would consider equitable 
judgments. ae _ aT te Ae 
a ie ons ee Ge AP Se, Si me 
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al 


BE Sarcbig ecb preh Aaa kind. Very often the doctors are imposters, but 
not t always ly consider ‘them cases of contract or agreement. If the cure 
"was effected atid the c comer not exorbitant, I allow the doctor the fee stipulated. If 

Os -oxdrbithit'Y ¥ reduce the;fed to something reasonable. 

i ae “Fave ‘never hajl any cases of this kind. 
38. “a pate ery ee instances of this'kind, but have had no opportunity of watching 
BABS sis vé ‘known. pen in the East London division leased to natives. Natives 
Cori Mack ht in he 20 and in one or two instances thefts were traced to them. 
ne rei TAY, Bee k-thefts in the neighbourhood were never ‘traced, and complaints were 
Tf the poraee under which the people were placed were reliable, and 
at Ring nal police forte in a district, this system would be leas 
. jectiqnat . i othorwie. , + should not, however, be inckined to extend it with 
voupled Bf Tops Butopeais in’ the vicinity. Many natives will only work as a last 
7 ee ae tacos * , cl 
= eis fora t 


s-would give them a nominal place of residence, and they might, 
qd robibly, pickup their chance meals at their neighbours’ expense. 


_ W.B.G. BLENKINS, Resident Magistrate. 
out Braee 6th Ontobe, 1881. | 


to dT Gas BOF 


whee! Beware Ae 


oa - John R. Thomson, Resident Magistrate, Gatberg District. 


, ae pointment to vert office dates from the 5th November, 1875. 
: RO previqus. official position. 
3 z _ Before my appointment I lived for a number of years in the midst of the natives, 
; 4 4nd singe then ‘haye-had many opportunities to become acquainted with their habits. 
vi44 —. The only oan ballin buildings at the seat of the magistracy in this district are 
the office and gaol buildings ; the official houses are private property, and for which 
#. .: ff yearly allowance is granted by. Government. 
ot ves ‘There ig a local post office establishment by Government, and the mails are cun- 
rf eyed: by: contract. No telegraph station i is altached, the nearest being at Qumbu a 
ar Gnaucciat forty miles, 
6. approximate area of the district i is about 130 miles in length by 40 broud, 
ia sae pcotinete, about 10,000 souls; the leading chiefs being Lehana 
Eo ge 7 Of, aa php ponies Lebenya of the Bamonake Zibi of the Hlubies, and many 
7 ys winor headmen io af the Fingoes, aigialerc oe ‘embus, with a number of emanci- 
‘pated ayAg, WhO old sm farms rt y Government. 
he Wi in regard to civil, nd canal cases, the rules in Basutoland are carried out 


‘te ry extent. 
8 - Lie Cases that have been brought before me of disputed inheritance have 
ii been Baruto cages. . long standing, touching the rights dlaiined by the brother of the 
girl as guardian and doctor of her aed the same aludes to dowry cases in native 
Pe ORSON, . 
9. The court is of both. 
FAD. resale = lashes, for theft. 
na fe 48 oon nature of offence, guarded by the civil coristables, employed on 
ne apie ae aay by Government on nativediet, and are not visited by any ministers 
0: reli 
AA Nat; ipublidy shown. | 
: 13. , No, They, in. usual, do screen offenders. 
14. ; “the a ara in theft is only limited to the law, #.¢., according to the resources 
of the 
Tn. auch. cages the chief's deciston i is not frequently appealed against, but when 
appealed, the magistrate confirms the decision. 
1 ae " There are no. agents practising in the court, nor are they much regarded by the 
_ Retives generally, 
Decidedly lower, owing to the fact of people being placed together. 
AB. ait ited amplay. fos other, but. more as one of the family; or as a chief and 


af aie generally erected are square or round, of sod or stone. 
uaty sold for cash, credit, and barter. Produce mainly raised by 


“ BB : Have not been seseht 60. far | as I am aware, 
285... Epomthe chief or headmen: 
24. ot limited. 
25... The head of the family has more right. 
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RRePiizs TO 
Qussrioxs. 
26. The right of ownership expires on the date of leaving. | 
27. Ploughs are in common use, and have, to a great extent, lessened the labour 
devolving on the woman. 
28. About half have the inclination to adopt European customs, &c., shown by the 
families of the chiefs Zibi and Lebenya and others. 
29. I would rather adhere to the old form hitherto in practice. 
30. I am a marriage officer, but my services have not been required hitherto. _ 
31. Intermarriages are frequent amongst the various tribes, though not of great 


32. 
33. 


asses ae 

e use of brandy is not common amongst either sex, as far as I am aware, and 

no licensed traders; and I have opposed strongly the granting of any liquor license. 
To a certain extent. 


JOHN R. THOMSON, Resident Magistrate. 


By C. M. Liefeldt, Resident Magistrate, Matatiele, Griqualand East. 


bo = 


Er wm G0 


24. 
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August, 1876. . 

(1) Clerk to Commissioner, Keiskama Hoek, 10th October, 1865; (2) Clerk to 
Resident with Gangelizwe, August, 1872; (3) Clerk and Acting British Resident, St. 
John’s Territory, December: 1873; (4) Clerk and Acting Fingo Agent, Transkei, 
October, 1874. 

Born in Colony. Have had constant intercourse with natives ever since. 

All buildings have been destroyed by rebels during rebellion. 

Weekly post to Kokstad (fifty miles), which is also the nearest telegraph station. 

Area of district, 250 square miles; present population, only 2,500 souls, owing 
to the majority having rebelled, and been driven out of the district. Present 
leading chiefs, Ludidi, Lupindo, and Magahla, Hlubis; Sibi a Mohlakoana, 
(Mosuto); Masakali, a Mophuti. | 

Tn civil cases by jury of native headmen; in criminal cases, by colonial law, 
Proclamation 112 of 1879, and by jury of native headmen. 

Nature of inheritance cases—1sually dispute as to lawful heir, which are usually 
settled by arbitration ; cases of dowry not entertained in court, mutually settled by 
parties concerned. 

Mine is a court of first instance. Chiefs and headmen have no authority to decide 
cases. They act as jury and give opinions in the resident magistrate’s court, and their 
Opinions, unless repugnant with laws of civilisation, are generally acted upon. 

Usually by fine or imprisonment, lashes only inflicted in cases of rape and 
repeated theft. 

Prisoners sentenced to hard labour are guarded by native constables, employed 
on public work, and fed on mealies with meat twice a week. They are not visited 
by ministers of religion. The fines ae usually paid, there are seldom prisoners 
undergoing sentence of imprisonment. a large number are under sentence they 
are forwarded to the district goal, Kokstad. : 

No, not when convinced of guilt. 

They readily give evidence against each other, and headmen are compelled to 
give information. 

Restitution in stock-theft is still adhered to. When a thief cannot make restitution 
he is imprisoned. | 

The chiefs, as already stated, have no authority to give any decisions. They may 
however arbitrate in civil cases, but have no power to enforce their decisions. 

Agents rarely practise in my court. ‘There are none resident in the district. 

_ The men on mission stations generally bear a higher character than the heathen, 
but the morality of females generally is lower. My opinion on these matters is 
formed by. long and careful observation. | av 

The natives rarely employ each other as servants. Special agreements are mace 
for special work, such as building, ploughing, &c., and decisions given in accordance 
with such agreement. 

Buildings on trading stations are generally substantial. Goods chiefly sold: 
European clothing, blankets, ploughs, groceries, and tinware, sold for cash or barter, 
grain and stock. 

Natives are sometimes engaged in trading and as mechanics working in service. 

Natives do not lend money at interest, but hire their horses and oxen for a 
short period. 

Cases arising out of the foregoing do come into my court. 

From me through chief or headman. 

No limit to garden ground. 

Each married woman or widow has a garden for herself and children. 
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Questions. 
26. Owner looses all right to gardens when he emigrates. 
27. Ploughs are in common use. Their introduction has lessened the work devolving 
_ upon the women. 

28. . There is a tendency on the part of some natives in my district to adopt European 
style of houses, dress, and food. Some of them have good houses built of stone. The 
men usually wear European clothing, and, when in a position to do so, purchase 
European food. 

29. t think that the natives in my district should be governed by a special code of 
laws, adopting such native customs as are in accordance with humanity and justice. 
The 34th, 35th, and 86th Sections of Proclamation 112 of 1879 meets the marriage ques- 
tion. Each tribehavin ee special law and custom apd, Farametar bas one universal 
law would not act. dividual title to land tenure would have its good and evil 
results, the power of chiefs and headmen over the tribes being often useful for 
Government purposes. 

30. I am not a marriage officer by special appointment. The only recorde of marriage 
I keep are those provided by section 36 of Proclamation 112 of 1879. 

31. have no Kafirs in the district. Hlubis and Basutos very rarely intermarry. 

32. The sale of liquor, except on — permit from the magistrate, is neaeey 
prohibited. . 

33. Red clay is not used. 

34. I do not think it advisable that setine stations should be concentrated at the 
seat of magistraoy. 

35. Shoulda pode of laws be framed and promulgated for the government of the 

. native territories, I do not consider that European residents should be under them, 
they being more advanced in civilisation and should be governed by laws of the 
Colony, when both, parties are Europeans. In civil cases between European and 
native, native law should apply. 

.86. Native doctors very seldom sue for their services, and the principle I am guided 
by to a decision is the agreement entered into between the two parties before the 
service Was rendered, making distinction between exorbitant and fair and reasonable 
‘prices; : 

37. : Witchcraft i is not practised i in the district. 

38. ' Ihave had no opportunity of watching progress made — natives owning such 

ants. 

89. . I have had no ip Uateowd of forming a conclusion. In neither the districts in 

. which I have served that practice been in vogue. 

By W. H. Read, nae Resident Magistrate, Mount Ayliff. 

ee October, 1878. 

2. Clerk to several resident sia piateabew I have always resided on the Frontier of 

~~ the Colony, and have continually been brought into contact with natives. 

3. Have been engaged in the Native Depevanent all the time I have been connected 
with the service. 

4, ' The only Government building at this place is the courthouse which is. built of 

_ brick covered with iron. Dimensions are as follows, 38 ft. x 16 ft, and 9ft. high. The 
officials occupy their own houses.’ 

. Os ‘There. is only one weekly post between Kokstad and King William’s Town 
which calls here. There is no'telegraph station here. Communications have to be 
gent either to. Kokstad or Mount Erere. 

6. | This district is ubout thirty miles in length and about fifteen miles in breadth. 

‘ ‘The principal chiefs and headmen of the Xesibe tribe are J 0j0, Umfumdiso, Fikeni, 
and Umcubana: 

fe If the defendant in a suit is a waive, I adnvinister native law. When I have 

_ doubts on any point on native law and custom, I consult the chiefs and headmen. 

8. I have not had any cases of disputed inheritance brought befora me. As it 

_ is the custom of the Amaxesibe to pay the dowry in beforea marriage is performed, 

"a dowry case is of rare occurretice. I have not had a single case of the kind brought 

before me. 

9. This court is one of first instance. 

10. Generally by fine or hard labour. Seldom resort to Sorporst punishment, and 
then only in cases of thefts. 

11. Prisoners sentenced to hard labour are guarded by native constables and employed 
in repairing the roads; are fed on grain and meat. There are no ministers in 
this district. 

12. It is only in a case of witchcraft that a native incurs any odium; otherwise, he 


does not lose cast by committing any crime. 


REPiizs TO 
. Questions, | ; ; Rei 

13. They do not readily give information againet others. ‘I am hot aware of any 

__ offenders escaping from the Colony being screened by any of the Xesibe. - 
14. _—- Restituton'is still made in cases of ‘theft, and when & thief cannot ‘pay, he is 

. imprisoned, — | | oS : a 

15. The chiefs do not try cases. | | 
16. . No agents practise in this court. ne: 

17.’ *° There are no mission stations in this district. = = 

18. Natives do employ each other as servants, and are’ generally paid'in cattle. I 
have not had any cases arising out of these engagements brought before me. 

19. Wattles and daub are the materials generally used for erecting buildings on 
trading stations. The goods chiefly sold are ‘clothing, blankets, beads, cutlery, 
saddlery, pots, ploughs, and tinware. Goods are generally sold for cash and also barter 
for cattle, A heathen native very seldom contracts‘a debt at.a store, and if he does 
it is generally for a very small amount and is usually settled promptly. Grain and hides 
are the general produce purchased of natives. © — | ne 

_ 20. No natives working as mechanics in this district. __ 

21. do not know of natives lending money on interest or hiring their stock at a 
rental. oc te a ae 

22.. Cases of such @ nature do not come ‘before me: a 

23. The headmen of the locations give out sites for kraals and gardens. 

24, There are no limits to quantity of land a man has aright to cultivate. If a 
man requires more land, he generally applies to his headman. — 

25. Every member of a kraal who has a hut of his own cultivates His land for his sole 

_ benefit. They have not community of land or crops. oe bo 

26, Any person emigrating ceases to have any claim to the land he cultivated. 

27. Ploughs are much used, and their introduction has lessened the work of the 
women. | | a er ee 

28. ' Beyond wearing European clothing when they travel or attend the court, there is 

_ no tendency on the part of the natives of this district to adopt our customs, ‘&c. 

29. I do not. think that the natives should be governed by ordinary cvlonial law. 
They appreciate their own laws. and customs. Our laws are too intricate for them to 
understand, and natives are conservative, and would not consider any change advisable 
at the present cither in marriage laws, inheritance, orland tenure. Any rash changes 
would not have a good effect. oo 3 . 7 

30. I am not a marriage officer. § = —- en 

31. Iatermarriages are frequent amongst the native tribes, but I think there are 
comparatively few among the Kafirs and Fingves. Their national antipathy does not 
allow of it to any greatextent. = = : 

32. Brandy is not sold to natives in this district, and therefore is not commonly used 

among them. | | 

33. he use of red clay is not diminishing. : . 

34. I do not think it advisable that all trading stations be concentrated at the seat of 
magistracy. — qu | ae : 

30. I do not think Europeans should be under a code of native laws. | 

36. Native doctors do sue for payment for medicines administered, and such cases 
are settled according to native law and custom. _ = | _. | 

37. Cases of accusation of witchcraft are generally brought in the form of a civilaction. 

38. Ihave had an opportunity of becoming dcquainted with some of the natives 


39. 
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who obtained grants in the Queen’s Town district, some of whom made great progress 


in agriculture and acquiring stock, while others made no progress whatever, and 


‘sold their land to the Europeans. Ifthe Government ant and, it should be to 
a 


deserving mon who would improve it, and they should not 
I have not any knowledge of the Tambookie Location. 


W. H. READ, Resident Magistrate, 
Mount Ayliff, Griqualand East. 


ve the power of selling it. 


| By Capt. Hook, Resident Magistrate, Herschel District. 


, I was appointed to my present post in January, 1879. ; | 3 
I was pee F AAC Police, changed into Captain, C.M.R., andserved as 


special magistrate under the Northern Border Protection Act. 


I have been since 1855 in the Government service on the border, and have, in 


discharging the duties of Resident Magistrate of Herschel, become acquainted to a 


certain extent with native laws and customs. ° _ 7 a 

Government buildings here are as follows:—(1) Magistrate’s house, very good 
since certain alterations and improvements have been made lately. (2) Courthouse 
and offices, somewhat out of repair. I complain that there is not sufficient room, 
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Reprires To 
Quusrioxs. 


_ -besause the store is used for storing arms and ammunition for colonial forces, and 


my first clerk’s office is used for post and telegraph office. My clerks receive house 
sllowance, and rent a small room near the courthouse. There is no place to board, 


and they are very ovens situated. If there were Government quarters for 


them it would be better. (4) My chief constable, gaoler, and constables live in 
rough buildings of their own construction about the court, and also need Government 
uarters. Ors are only two cells, which cannot be called a goal. The accomo- 
tion is coo limited, below the requirements of the district. 
A weekly post and telegraph office here. Nothing tocomplain of in that respect. 
Approximate area of district 8,000 square miles; population about 24,000 before 
the late rebellion, and no census taken since. The distriet is divided into about fifty 
headmenships over a mixed population of Fingoes, Basutos, Bathlokwas, Tambookies, 
and Bastards. The tribal names of the Fingoes are, ‘‘ Amahlubi,” ‘‘ Amabella,”’ 
and ‘‘ Amazize.”” The principal chiefs are, ‘‘Mehlomakulu” and ‘‘ Tom Manybi” o 
the house of Pangazita, who, when he, Pangazita, heard of the death of his brother 
‘Umtimakula’”’ who was killed by Matwane, fled from Natal country to Basutoland, 
and there conquered the Basutos, and kept Moshesh as tributary for some time, until 
he, Pangazita, was in turn attacked and killed by Matwane, who fled before Chaka. 
The Tambookies are a.mixture mostly refugees from other tribes, Tyali late of 
the Quthing district, claiming authority overthem. About 600 joined thelate rebellion, 
and a into Basutoland, and have not been allowed to return, their lands being 
apportioned among Fingoes. The Basutos are refugees from Basutoland during the 
different disturbances years ago. The Bathlokwas are of the tribe of Sigonyella the 
same as Lehana and Sidungwana. The Bastards are descendants of white people 
and slaves; and are some of the people of Adam Kok who were left behind as he 
passed through to Griqualand East years ago. The few Europeans are traders 
dotted about the district. 
I am guided in most of my civil cases by circumstances. The people have the 


option of claiming colonial law. If plaintiff and defendant disagree about whether 


e case is to be settled by colonial or native law, colonial gets the preference. 
When I think native law suits best, I apply it by consent of the parties more as 
arbitrator than magistrate. | 

I have a. book compiled by Colonel Maclean on native law and customs, and 
when puzzled resort to the opinion of some natives of standing. Criminal cases are 
always tried by colonial law, excepting in very rare cases in the late disturbances 
when the district was unsettled. 

There are very few cases of disputed inheritance. I cannot now call to mind any 

articular one, as I have been so long in the field. From memory, they appear to have 
en very easily settled by sayy: 

Dowry cases are generally cases of wives absconding from their husbands and 
the husbands demanding back wife or cattle; or men claiming dowry paid in advance 
to fathers, who find perhaps richer suitors, or whose daughters elope with other men ; 
or a father claiming cattle from a man who has abducted his daughter. 

Mine ig @ court of first instance. Occasionally headmen are requested to investi- 


_ gate trifling cases. 


47, 


Fines and imprisonment are the usual daa ae flogging is not resorted to. 
I believe there has been only one prisoner for gaol breaking sentenced to lashes. 

Prisoners are treated according to colonial law and the Gaol Discipline Act. 
Ministers of religion do not visit them. — 

Natives do appear to incur some odium in my district when convicted of any 
crime against property, or persons especially, but not so much for other offences. 
I think they hold the gaol in great deca. and criminals are regarded as persons 
not to be so well trusted. 

They do not readily lay information against each other, but they give evidence 

st each other. Some screen offenders against themselves or those escaping from 
the Colony; some do not I think. 

The native custom of restitution is very seldom resorted to. Colonial law decides 
cases of theft. 

There being no recognised chiefs in this district, no decisions of any importance 
are given by chiefs. 

There are at present no agentsin my court. There were two some time ago, but, 
as a rule, the natives do not like them on account of what appears exorbitant charges. 
They think they stand between the magistrate and the people. When the two agents 
were here the natives often complained to me against them, and asked why could not 
they come direct to the magistrate without being put to the expense of the agent, &c. 
es et I told them they went to the agents of their own free will; they were not 
obliged to go. . 

a‘ have noe observed very much difference in the moral character of mission station 


_ people and others in the district, or in the morality of the females. There appears but 


a faint line of demarcation between the two. I think the mission influence to have 
very gently spread throughout the district without having penetrated deeply. Most of 
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18, 


19, 


20. 
21. 
22. 
23. 


24. 


25. 


26. 


27. 


28. 


29. 


30. 
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the morality, I think, is due to the people’s own self-respect and some of our good 
customs and their own. | 

They employ each other as servants occasionally I believe, but I have had no cases 
brought to my court to my recollection. The Fingoes are now frying to engage refugee 
ae ea from Basutoland as servants, as they pass through the district in search 
of work. = 

Thetrading stationsin Herschel are, as arule, substantial buildings. Clothing, food, 
saddlery, ploughs, &c., are sold for cash or barter. Mealies, Kafir corn, and wheat 
are mainly raised by the natives, and a fair quantity of wool produced. ‘= 

There are several native tradesmen, such as builders, working in the district, and 
trading on their own account, having taken out licenses. 

I do not know any natives who lend money to others at interest or hire stock at 
arental. I know they lend stock out on increase. 

Cases of stock being given out on the increase have been brought into oourt. 

New residentsin the district receive sites for kraals and garden ground por it 
the headmen, by the special authority of the magistrate; but occasionally, no doubt, 
it is done without the magistrate’s knowledge. | ac 

Their garden ground is limited. People are not sue gee to ee new. ground 
without the special sanction of the magistrate. Good headmen always’.come to 
the magistrate for authority, and are supposed to consult their ‘‘raad,” every 

an having advisers of elderly or influential men called a ‘ raad.” 

A man having several wives, each wife has her separate gardens; all the 
gardens are called his. The cropsare kept separate according to the wives; generally 
each wife has a mealie, a Kafir corn, and a wheat garden. are eee 

Owners of garden lands can retain their rights so long as they pay thé taxes on 
the huts the gardens belong to, unless they absent themselves from the district alto- 
gal in which case the gardens are forfeited and given out to some other person 
as 9 rule. | ey. 

Ploughs are in common use, but I am in doubt whether they have lessened the 
work devolving upon women, because the fields are now larger than before, and 
more cleaning has to be done, and larger crops to be gathered in, &. 

I think there is a little growing tendency on the part of the natives to adopt 
European customs where practicable, and where likely to be to their own interest. 
They like education, dress, houses, vehicles, utensils, language, burial, reading, and 
festivities such as a social gathering with some refreshment; but do not care for 
religion I think, excepting the people on the mission stations, such as, N’Kupani’s 
people, Basutos at the Wittebergen Station, Malifano’s people at Bensonyvale, the 

asutos at Watervaal, and Julius’ people at Tapling, who, men and women, dress all 
the year round in European clothing. Some of their children are sent to Heald 
Town for instruction, and they have fruit gardens, decent houses, tables, chairs, stools, 
pe cups and saucers, knives and forks, wagons, ploughs, clocks, and some iron 

edsteads. Bensonvale and Tapling’s people’s houses are built on surveyed ground. 
Often, if natives marry by En fish law, they still pay cattle for their wives: some 
people say eighty out of a hundred do. = 

I do not think that the natives in my district should be governed altogether by 
ordinary colonial law. I think a special code would be best, adopting such native 
laws and cestoms “as are in accordance with humanity and justice.” I believe there 
are many who have become used to colonial law who would | peal remaining under 
it, but the majority at present believe most in their own old customs, especially as 
regards marriage laws; and a special code would be more likely to suit them, but, 
perhaps, the semi-civilsed would not like to retrograde after having so far embraced 
colonial law. Tn 

I would recommend a special code.of land laws.as simple and as near to their 
own system as possible, making a condition that any grantee or direct purchaser 
of land should be obliged to conform to colonial land laws in their entirety, and any 
native land occupier might have the option of coming under colonial land laws when- 
ever he applied for it, if legally in possession. ; 

As regards marriages, a native argument in favour of cattle dowry is as follows :— 
Because the parent paid for the mother; because of the trouble in r the 
daughter; because foolish mon throw their wives away if they have not paid for 
them, saying “go, because I have only married you with ‘boots;’” because the 
wives say, ‘‘I don’t care, because you have paid nothing forme, &c.” I think natives 
should be allowed their choice to marry by colonial law or native custom, whichever 
suits them best. In time I suppose they will all from choice come to our laws, but 
it will be better by an act of their own will than otherwise. 

Inheritance the same. Let individuals embrace colonial law as they become 
fit for it. A coloniallaw of inheritance for a barbarian or a semi-barbarian seems out 
of place. ; : | 

I am a marriage officer, but native marriages are not registered in my office. The 
only record of marriages are special licenses. No natives have yet applied. : 

Bagutos marry Fingoes. For instance, one of my Basuto headman’s sons married 
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am guided by the rules of ‘‘fair play,” deci 


‘a Fingogirl. A Basuto, named Phali, married another; Paulus Sepiribo, a Fingo, married 


a Basuto girl; Solomon Tikigo, a Fingo, married another; Kilsikle, a Fingo, married 
a Tambookie girl; Zwebi do. do.; Mbuyana do. do.; Fili, do. do. I have not 
noticed a Fingo girl married to a Tambookie. 

 Thé use of brandy iscommon. They buy it in Lady Grey, on the border of the 
district, and on the Free State border. 

The use of red clay is diminishing where clothing is in general use. 

‘Trading stations about a native district excercise a civilising influence, more or 
less, I think, and are a convenience to the public opening up the country. Being at the 
seat of magistracy they would draw the natives more in contact thereby with what was 
going on among the people, and their progress would, perhaps, be better discovered, 
and traders would not be likely to be in a position to claim such large compensation 
from Government for losses, &c., but it would be a most unpopular measure through- 
out the district and have many drawbacks. 

A code of laws should be framed and promulgated for the government of the 
native ‘territories. I do not think that Europeans should be under them, because 
in our civilised state other laws would not suit us, and in the barbarous state of the 
natives our extremely civilised laws should not suddenly be applied to them. Every 
facility should be afforded natives to be able to exempt chamaalves from native law 
when they. claim it and wish to become naturalised. 

Occasionally native doctors sue, and I de as arbitrator between them or 

ing for whichever one has the most 
reasonable case. 

Very few witchcraft cases have been brought before me; none serious. I 


. generally turn them into ridicule or rate the parties soundly for their folly, much to 
‘the amusement of the natives standing by, which appears to keep them away from 


38. 
39. 


12. 
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me. 
I know nothing whatever of Emigrant Tambookieland. I have had no oppor- 
tunity of watching the progress there. 

think the idea of surveying a farm and locating a headman on it over the 


people is good, and seems to me to be very near the system in existence here, viz., 


e people are grouped in parties and a headman over each. A difference is that 

azing all over the district is common. The difficulty in farms is the grazing 

oundariés, and the disputes they mightlead to. If the people could be induced to 
make local bye-laws, freien 3 grazing rights, limiting building lots, kraals, and 
garden grounds, then I think the system might be successful. 

' One of the native difficulties is the increasing population, and as each son 
marrying expects a home and gardens and stock to be provided for him, thus the 
crowding-in and the crowding-out that follows, and deterioration of the land, finally 
resulting in dissatisfaction and revolt, which it is our duty to try to deal with, viz., 
by encouraging holders of land to keep it intact, in order that it might be sufficient 
for them to live on and improve by, whereas if divided among many, demoralisation 
follows. The old men should be induced to encourage their sons to move off when 
married, and the sons should not be permitted to crowd out the old people. This 
might be effected by a carefully drawn code of bye-laws being framed and placed 
before the proprietors of the farm or location, say for adoption. 

_ As the natives are at present, the outcry is ‘‘land, land,” mostly for the young 
men who are anxious to live as their forefathers did, inthe enjoyment of freedom 
and sunshine. 
oy D. HOOK, Resident Magistrate. 
Resident Magistrate's Office, 

Herschel, 2nd November, 1881. 


P.S.—Annexed I append a few notes by Mr. Oswald Brigg of this district, who 
has had a good deal of experience, being a landed proprietor on the border of the 
district and engaged in business among the natives. 


D. H. 


Notes by Mr. Oswald Brigg, Herschel. 


Natives do not incur so much odium when found guilty of any serious crime as 
amongst Europeans, and a returned convict associates with his fellows pretty much 
as he did before his conviction. This may arise from the supposition that he has atoned 
for his crime, and therefore no more guilt remains upon him. 

Natives frequently lay information or give evidence against each other, especially 
if they are of different tribes, but there is a good deal of “ clanishness,” and no doubt 
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many crimes never come to light, because they are only known to a few people of one 
tribe. The facilities for secret poisoning, and hut burning too, are such that it is not 
to be wondered at that a native is often afraid to be an informer. 

When a thief cannot make restitution for stolen stock, it would be well if he could 
be made to work the money out by repairing the roads along with other prisoners, 
and a fair allowance of wages given him per day, such wages to go to the loser of 
the stolen property, the Government of course also being repaid for cost of main- 
tenance. ere a native or Bastard makes adebt without any intention to repay, 
and has nothing to be seized (a case of constant occurrence), the same way of treat- 
ment would put a check upon a great deal of villainy. This remark applies par- 
ticularly to Bastards and Hottentots, many of whom live a great part of their lives 
by obtaining goods under falso pretences; and such cases do not come into court, 

use at present there seems no law to deal with them, as they possess no property 
of any kind. 

A store or shop on a mission station would be safer from danger of thefts than 
one among the heathens, and storekeepers prefer storemen from mission stations to 
raw heathens. Morality among the girls is far from what it ought to be on mission 
stations, and many young women are seduced and become mothers, because they are 
not under the laws which among the real heathen operate as a great check upon that 
crime. The young men under colonial law appear to be able to seduce girls with 
impunity. 

Natives frequently employ servants—boys and young men—as shepherds, cattle 
herds, &c., generally from an inferior tribe or from very poor families. They are 
generally paid in stock, and contracts of service are sometimes made out by the 
resident magistrate. 

Natives rarely employ female servants, as it is found incompatible with their 
proclivities. | 

The general character of buildings on trading stations is good—houses built of 
burnt brick or stone, and covered with galvanised iron or thatch. Goods sold are 
approximating more and more to those sold in Kuropean towns. They are sold for cash, 


on credit, and in barter. The produce mainly raised by natives is, wool, mealies, 
Kafir corn, and wheat. 


There are natives engaged in trading, taking out their licenses like white men, 
also blacksmiths, farriers, carriers, dammakers, masons, bricklayers, plasterers, lime- 
burners. The natives are remarkably fond of trading. 

No; lending money on interest is unknown, also letting stock at a rental. 


Each head of a family is supposed to have allotted to him by the headman of his 
village sufficient garden ground for his requirements. 


If an occupier of garden lands migrates to a distant part of the country to settle 
there, he forfeits his right to his garden land. 


Ploughs are almost universally used, and consequently the work of the women is, 
during the ploughing season, tranferred to other channels; but as the average under 
cultivation is considerably increased, more hoeing and reaping and dressing of the 
grain follows as the work of the women. The ploughing is mainly done by big boys. 
Nine-tenths of the adult men spend five-sixths of their time inidleness. ‘lhe mission 
station men are more industrious than the heathen. 


There is a growing tendency on the part of natives to adopt European customs 
in marriage, dress, houses, furniture, amusements, festitives, food, utensils, language, 
religion, education, burial. The number of letters sent by post by natives is also 
steadily increasing. A number of natives applied to a trader to furnish them with 
musical instruments for a brass band, and promised to pay off by instalments the cost 
of the instruments, and were willing to pay to be instructed. ‘They purchase articles 
which formerly were not known among them, ¢.g., blacking, sponges, concertinas, 
chairs, trunks, lace, ribbons, pomatum, scents, almanacs, date cases, clocks, watches, 
dictionaries, ready-reckoners, &c. 


The natives should be governed by a special code, adopting such native laws and 
customs as are in accordance with humanity and justice; otherwise, great care should 
be given to the appointment of magistrates in selecting suitable men who should be 
well paid, and then a good deal of iecetonary power should be given them. 

Marriages between Basutos and Fingoes are common, but between Fingoes 
and Kafirs not so. 

The use of brandy is common amongst the men, but not amongst the women. The 
Herschel people get their main supply by sending people on horseback for it to 
Lady Grey. 

The use of red clay is still universal among the heathen kraals, but the mission 
station people use very little. 
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By R. Fielding, Esq., Special Magistrate, Middledrift, King Wm.’s Town. 


1. Special Magistrate, Middledrift, Ist October, 1865. 
2. Captain and Superintendent, Kafir Police, and Superintendent, Crown Reserve, Izili. 
3. I have always, more or less, been guided by equity and the book of Kafir Laws 
and Customs, from the time of my appointment as Superintendent of Izili until the 
present time. 
4, There are no Government buildings at this place occupied by either the 
magistrate or any other person attached to his establishment. . 
There is a post office here, and the nearest telegraph office is in Alice. 
Population, men, women, and children, 14,651, Kama’s tribe, and Fingo tribes. 
rf As far as civil cases are concerned, I generally act in the capacity of arbitrator. 
These cases can be brought before the civil commissioner of the division if the 
parties are not satisfied with the decision given by me. Serious cases are brought to 
trial before the Circuit Court. : 
8. I have had no cases of disputed inheritance. Dowry cases constantly occurring, 
and are dealt with in a modified form of native customs. | 
9. The chiefs and headmen have no power to hear or decide cases. 
10. Fines or hard labour. I never give lashes. 
11. ‘They are guarded by the native police, and fed on grain. Meat is not to be had 
here. They attend the native chapel at Annshaw. 
12 & 13. Not amongst the heathen portion. They mostly screen offenders, except where it 
would be a pecuniary loss if found out. 
14. All thefts are brought before the Circuit Judge. Some are disposed of by the 
resident magistrate of the division, and only in very trifling cases dealt with by me. 
15. Chiefs have nothing to do with cases of any kind. Their duty is to assist the 


es 


magistrate in his duties. 

16. Notany. I consider it unnecessary to have agents in an arbitrator’s court, such 
as this is. 

17. The natives on mission stations beara higher character than the heathen. The 


heathen men and women are most immoral, but that is counteracted by the teaching 
of religion. ‘The residents of mission stations near towns are more subject to tempta- 
tion, and the morality of females is worse than on mission stations removed some 
distance from towns. ! 

18. Natives do employ each other as servants, and are generally allotted a portion of 
land for cultivation in lieu of wages. No cases of the kind have been brought before 
me. 

19, Brick, wood, or wattle and daub ; blankets, negro sheets, dress stuffs, handker- 
chiefs, &. ; coffee, sugar, tea, tobacco, soap, and all kinds of common jewellery, red 
clay, and various other common articles. 


20. There are no mechanics in this district, although there are many in the adjoining 
- division of Alice. Many natives have left this for various parts of the Colony for 
general employment. 
* 21. I do not know of any who lend money, but there are many who hire horses and 
oxen at a rental. 
22. Yes. I always act as arbitrator in such cases. 
23. From the headmen of the villages by my sanction. 
24. Land is allotted according to the quantity available and the number of families. 
25. Every wife has her own garden. 
26. There is no limit so long as his family occupy and pay their taxes. Should the 


whole family leave and not return for two whole seasons and not pay taxes for 
that period, the land is allotted to someone else; and should the original occupiers 
return, they must take what they can get. 


27. Ploughs are very much in use, and make the women’s work much easier. 

28. It is only at mission stations, where natives have been brought under the influence 
of religion, where European habits and customs are desired. 

29. It is my opinion that all natives living within the operation of the colonial laws 


be dealt with by these laws, especially as these laws must extend in time, and be 
much easier than after having been accustomed to the special code, which must be 
given up ultimately. 

30. I am not a marriage officer. 

él. Except amongst the Christian natives, I have not heard of any intermarriages 
between and Fingoes, The old feeling of enmity is still too great. 
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It is confined to a few who generally succumb to it, and is procured at the 
various roadside canteens. 7 - 

Not used to the same extent as formerly. More natives are found dressed in 
European clothes than was the case some years back. _ 


34. Not necessarily. 
35. This I cannot answer. 
36. Yes, by equity. 
37. I never had any such cases. 
38. No farms have been allotted in this district. 
39. As there are no allotments in this district, I have no means of giving an opinion, 
R. FIELDING, Special Magistrate. 
By C. H. Driver, Esq., Resident Magistrate, Lady Frere. 
RRapPLiss TO 
QUESTIONS, 
Ae May, 1879. : 
2. Clerk in Charge of the Queen’s Town Tambookie Location. ae 
3. None before appointment. After appointment the settling of various disputes 


necessitated my making inquiry regarding the laws and customs of natives. 

Courthouse with office attached ; gaol with three compartments and yard, gaolers’ 
quarters attached ; dwelling-house with out-houses, &c. eee 

Post by runners once a week each way to Queen’s Town and Dordrecht. Tele- 
graphic none. 

About 1,200 square miles; population about 35,000 souls. Chiefs there are 
none ; people, Tembus. 


7. In civil cases of inheritance I apply native custom under Act 18 of 1864. I 
take evidence from natives as to the law when I am not acquainted with it. In other 
cases, and in criminal cases, I have to be guided by colonial law. 

8. I have had only one disputed inheritance case. This was a land question, 

9. There are no chiefs, The headmen have no power to settle cases. 

10. P Imprisonment, fines, lashes. Lashes for stock-thefts and second or subsequent 
offences. | 

11. Guarded by constables, employed on the road-making and water-furrows, and fed 
on corn and meat. They have a service every Sunday afternoon. 

12. Very little. 

13. They do not readily lay information, unless it is for anything committed against 
themselves or their interests. 

14, It is not. 

15. OCan’t say. 

16. Several attorneys practise in my court. They find ample work, and are regarded 
a8 an assistance by those natives who employ them. 

17. I consider the mission Kafirs’ character generally is higher than the heathen. 

18. They do, and pay with stock and money. They do bring cases into court. I 
settle them under the Master and Servants’ Act. 

19. Stone or sod wallswith flatiron roofs. Blankets, clothing, ploughs, shoes, spades, red 
ochre, tobacco. They are sold chiefly for cash. The produce raised is grain, wool, skins 

20-22. No. 

23. From the headmen directed by the resident ma gistrate or one of thesuperintendents. 

24, They can have as much as they can properly attend to and cultivate. 

25. Every man who has a hut and pays taxes has his own garden. 

26. His right ceases immediately he leaves the district and has his name struck off 
the register. . 

27. Ploughs are in very common use. Their introduction has lessened the work of 
the women. 

28. Lobserve this tendency among the Christian Kafirs, all of whom adopt many of these. 

29. I think ordinary colonial law. 

30. Iam a marriage officer. My services are not frequently applied for. I keep 
the record required by Act No. 16 of 1860, Section 12, Schedule A. 

81. Kafirs and Fingoes intermarry frequently. 

82. It is in the neighbourhood of canteens (hotels). They purchase it at the canteens. 


UU 
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37. 
“evidence, and I have never been compelled to give a decision. 


38. 


39. 


* Quusrioxs. 
- 38. -T.-donok observe that it is. 
$4. No. | 
; $6. There should be..a code of .laws, and, whatever .the.law ‘is, should be made 


ed aig to everyone. It ismndesirable that.a magistrate should have two laws 
before him—one to apply to one man, the other to another, the distinction being 
one of colour—and be able to punish in one what he may not in the other. 

They sometimes bring claims for attendance or work performed. If there is the 
least appearance of witchcraft connected with the claim, I do not heed them; if not, 
I settle them as well as I can without taking it into the court. 


I have had one or two complaints, but upon inquiry have not found any 
I have had opportunities of watching the progress made by those in the 


.Tambookie locations of Queen’s Town and Wodehouse. I notice a great desire to 


acquire more land, and each grantee seems most anxious to get grants for his sons. 
One or two of them have puree adj lining lands from Government. The civilised 
man (or Christian native) I observe has built a good substantial house, and the whole 
of his establishment is very creditable, and his farming is carried on in a manner 
ual to many European farming establishments, and, in some cases, better. On the 
thee hand, the heathen Kafir is just where he was when he obtained the grant. 

The system is a good one, and has worked well. Each headmen is a detective. 
They appreciate the position given tothem. They dotheir best to work into the hands 
of Goverment. They perform work better than a police foree costing ten times as 
much money, would.do. They are very zealous, and do.a great deal to gain the 


_.the people over. from the chiefs. to Government. I would recommend the system 


being extended. 
©. H. DRIVER, Resident ‘Magistrate. 


CIRCULAR No. 2.] 828 


iveli hanics, i 

TO CHIEF MAGIST livelihood as mechanics, working 
NAT 

ers at interest, or hire stock to 


1.—Give tke date of your appoin 


Court ? 
2.—What official position, if any, | 
:tes for kraals and garden ground ? 
3.—What means have you had of 
before appointment ; second: after ap how do they get it? 


4.—Give short description of Gover or its crop, or does each member 
official’s houses, gaol, &. If any of 
terms they are in use ? 

ht to them should he emigrate ? 

5.—Give your postal and telegrap 
n lessened or increased the work 

6.—Give the approximate area and 
Chiefs, and also the tribal names under 

in your district to weird European 

reading, festivities, ve icles, , 


7.—How far are you guided in civil iculars known to you illustrative 


in any case you are not acquainted with 


of dowry cases? toms as are in accordance with 
refer specially to Marriage Laws, 
9.—Is yours a Court of first instance 
or both? | 
is as such frequently applied for, and 
10.— What is the nature of the puni 


nflict lashes ? 
= t? Specify more particularly the 
11,—How are prisoners, sentenced tc 
ever visited by Ministers of Religion, OF eo ticeoie listrict? If eo, state 


12.—Do Natives inour any odium am 
any serious crime? 


13.—Do they readily lay information| all be concentrated at the seat of 
offenders against themselves, or those 


14.—Is the custom of restitution in for the Government of the Native 
restitution, how is he dealt with ? itories should be underthem? In 
our opinions. 


15.—How is any decision given by a 


having been confirmed, carried out ? services in your Court? Ifso, on 


16.—Are there any agents practising| | 
they much employed ; and how regard witchdoctor ever bring a complaint 


ct of the victim and the witchdocter ? 


17.—Do Natives of Mission Stations 
the heathen? State your opinion, also, 
the grounds upon which you give it. 


and Wodehouse Districts), and in 
acres, have been granted, in some 

Natives. Have you had any 
so, state your conclusions. 
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try has been surveyed into farms of 
are under a Headman appointed 
So far as you know has , or 


19.— What is the general character of] and would you extend it? State 


are they sold for cash, on credit, or in 
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REPLIES TO CIRCULAR (No. 3) ADDRESSED TO INSPECTORS AND | 
SUPERINTENDENTS OF NATIVE LOCATIONS, 


925 NATIVE LAWS AND OUSTOMS COMMISSION. 


CIRCULAR No. 3.] 


TO INSPECTORS AND SUPERINTENDENTS OF 
NATIVE LOCATIONS. 


1.—Give name of your Location, and state under what Act of Parliament, or Ordinance, it is 
constituted ? 

2.—Do you live in the Location? If you do not reside in your Location, what stated official 
visita do you make to all parts of it? If you keep any diary or register, give the entries during any 
week of July last? What other duties do you discharge, or what other occupation do you follow ? 

3.—Has the land of your Location been surveyed for allotments for Natives? Ifso, whatis the 
extent of allotments and of village plots where these have been constituted ? 


4,—If Location land has been given out to individuals state— 


(1) Original number of grantees. 
(2) Original number of village plots. 
(3) Number of original grantees who (a) have taken up titles, (>) who are now in 
resident occupation, (c) who have sold, /d) who have leased their land ? 

5.—Give the number of arable lots which are cultivated, and state what cultivation is adopted, 
what kind of corn is grown, the facilities for irrigation, the markets for pou ; what rights there 
are of grazing on commonagse, and whether commonage is over-stocked 

6.—State, if possible, how many of the tees, or leaseholders, earn livelihood by- agricultural 
or pastoral pursuits only; and how many d to their income by other pursuite—such as 
riding, service with a master, or by handicraft, &. State ifthere are any native mechanics resident 
in your location, and engaged at their trade ? 

7.—Are those to whom plots are leased in your Location usually other grantees belonging to 
the same location, or are they natives from a distance ? 


8.—How many lots have bebr sold to Ewropeiins, and what is now being done with those lots ? 
9.—Is there a growing terfdénty in yorr Location’ to'fdiléw Hnropearf customs in marriage, dress, 
houses, furniture, amusements, reading, festivities, vehicles, implements, utensils, food, : 
religion, education, burial, servants, &c.? Give any particulars known to you illustrative of tendency. 


10.—Do you think that such matters as the branding of caftle, dealing with contagious diseases 
of animals, the regulation of the general trade in the Location, and of the liquor trade in 
particular, can better be dealt with by a local authority carrying out local regulations, than by an 
officer eppoknted by central authority ? If so, state your reasons. | oe 

11.—What number of natives in your Location are registered voters? Do they shew any 
interest in public questions by inéetiag to discuss thera or otherwise? - 

12.—Would the natives be willing to ou A a proposal to have a committee from among them 
directing the management of the Location ? so, how would you suggest the committee should be 
chosen ? 

13.—How do the natives stand affected towards proposals to assimilate their laws of marriage 
and inheritance to the Colonial law ? 

14.—How do the natives regard the ‘‘Branding Act” (Act 8 of 1878)? State what has been 
your experience of the ‘‘Branding Act”? If you have found it to act oppressively, or so as to 
cause dissatisfaction; what amendment would you suggest; and what is the nature of the dissatis- 
faction expressed ? 


( Superintendents of Municipal Natwe Locations, in addition to answering the foregoing questions as far 
as they concern thetr charge, will be good enough to reply to the following): 


15.—How many huts or dwellings are on land which is the property of occupants’ and how did 
these holders obtain possession ? 


16.—When residents enjoy right of occupation only, would the Town Council or Municipal 
Commissioners be prepared to convert that right of occupation into a grant, and on whatterms? If 
they are not prepared to do so, state the reasons ? 


17.—What are the principal methods of earning a livelihood followed by themen? Do the men 
in many cases live on the earnings of the wives? 


18.—What are the regulations about streets, size of plot, occupation, rent ? 
i19.—Do the inhabitants of the Location send their children to school or to service mostly ? 


20.—Does your Location tend to harbour v ts, thieves, prostitutes? Whatdo inhabitants 
do with their sick and hurt, their lepers, and syphilitic cases? 


21.—Is your office ever used as a registry office for masters and servants? 


22.—To what extent have the inhabitants of your Location, so far as your knowledge goes, 
taken part in recent wars with rebels or with the Colonial forces ? 
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REPLIES TO CIRCULAR No.:3. 


“By S. Barrett, Inspector and Superintendent of ‘Native Location, Albany. 


TO 
Q . URSTIONS, 


1. 
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-to their own kinds of food. A large proportion of them understan 


Graham’s Town Locstion, of which I am superintendent, was given gut in 1856 
-wnder Sir George Grey’s administration, hut not, so far as I am aware, under any 
special Act of Parliament. 

Lower Albany Location, of which I am inspector under Acts 6 of 1876, and 8 of 
11878, consists of some fifteen communities of natives, commonly called squatters, 
residing on farms and paying rent to the owners. 
nee is also a municipal location recently formed, of which I am only nominally 
in charge. 

I ac not live on the location, but as it is contiguous to the town, I am daily in 
communication with the people. | | 

I keep no official diary. I endeavour to visit each of the locations in the district 
ence.a month. I have no other occupation. 

The Graham’s Town Location is laid out in erven of about 150 feet by 70, and 
this measurement has been followed in laying out the new municipal location. These 
erven are supposed to include ground for cultivation, no separate garden lots having 
‘been marked off. 

‘The locations in the district being on farms which are private property are un- 
surveyed. 

1, Original number of grantees, 415. 
2: Original number of village plots, 145 Hottentet: 320 Fingo and Kafir. 
3. (a) 898 of the original grantees took up titles. 


(b) 77 do. do. now in resident occupation. 
fe) 125 do. do. have sold their land. 
{d) 98 do. do. have let their land. 


‘There are no arable lots properly so called. A few of the erf-holders grow 
-vegetables. No means of irrigation exist, and in dry seasons the ground is useless 
-for cultivation. 

The natives on the farms cultivate wheat, barley, oats, maize, and Kafir corn, 
rincipally the two latter, in considerable quantities. Their produce is brought, into 
ham’s Town for sale as a rule. According to municipal regulations, each share- 


‘ holder is allowed to graze twelve head of cattle or horses, or twenty-five goats or 


sheep, on the Graham’s Town commonage. This commonage is, in my opinion, 
considerably overstocked. | 

None of the erf-holders in the Graham’s Town Location earn a livelihood by agri- 
caltural or pastoral pursuits only. They are employed in various ways as servants, 
herds, wagon-drivers, &c., and a good many have lately hired land from the munici- 
pality for brick-making, at which they employ a number of their fellows. 

On the locations in the district they depend mainly on their crops and cattle, but 
are also employed as farm servants, reapers, &c. Those who own wagons bring fire- 
wood to the Graham’s Town market. 

Those to whom lots are leased in the Graham’s Town Location are mostly natives 


‘from other parts, who have come to town for service. 


Eighty-four lots have been sold to Europeans: of these some thirty are occupied or 
cultivated: by their present owners, about forty are let to natives, and the remainder 


_lie waste. 


As all these locations are comparatively near town, the natives have, to a great 
extent, adopted European clothing when at work, or travelling, but there is a great 
tendency to revert to the blanket when at ease in their homes. The native form of 
marriage is still preven Very little if any alteration is observable in their houses, 
but a good many have tables and chairs, or stools. I do not find much tendency in them 
towards European amusements or reading. Their literature consists almost entirely 
of such religious works as the missionary societies supply them with. A good many 


have wagons ard ploughs, and they almost universally use cooking utensils, &c., of 


‘European manufacture. Where they are able to cultivate and, oP cattle, they keep 

English or Dutch, 
but they seldom speak in those languages when conversing with one who understands 
Kafir. They cling to their old customs and superstitions as much as_ possible. 
Education is a good deal checked by the demand for seryants, as also by a tendency, 
observable in the educated children, to get conceited and despise their elders. In 
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12. 


13. 


14. 


‘15. 
16. 


17. 


19, 
20. 


the town locations they generally use coffins for.burial. Some of the wealthier hire 
servants, generally as herds, but it is not usual. 

I think it is better to have an officer, appointed by central authority, in charge, 
who might select a certain number of the men of the location to assist him in its 
management; but he should have definite instructions and authority to carry them 
out, not as at present where a superintendent may be in charge of a location for years 
before finding out what his duties really are, or what is expected of him, and is told 
when he attempts to coerce refractory natives that he has no authority. Under the 
present system al) the power a superintendent possesses is his personal influence, and 
when that fails he has nothing to fall back on. Most of his decisions are liable 
to be upset on appeal, being based on equity instead of Colonial law. 

Not more than about fifty natives are registered voters in these locations. They 
take, asarule, but little interest in public matters, except in questions particularly 
affecting them, as the Peace Preservation Act (No. 13 of 1878} and the Native Loca- 
tions Acts: these were very fully discussed. 

I think the system of having headmen appointed by Government is the best. 
The natives do not, as a rule, understand elections, and are more likely to respect a 

erson with a Government appointment than one elected by themselves, who would 
be apt, instead of doing his duty without fear or favour, to try to curry favour with 
the boop to whom he owed his position. | 

I do not think.that they are prepared generally to adopt the European form of 
malriage, and any attempt at coercion ould be either resisted or evaded. 

I am of opinion that it would be better to admit the custom of ‘‘ ukulobola”’ 
as an established fact, but to insist on the public consent of the girl to the match, 
and also to limitthe number of cattle payable, making it penal to offer or receive 
more than a certain fixed rate; the penalty to be the forfeiture of the excess at any 
rate, and it might be made optional with the magistrate to inflict a fine in addition. 
Some portion of the forfeiture should be paid to the informer. Bythis means one of 
the chief causes of polygamy would receive a serious check, as it would then be 
possible for the young men to compete with the old ones on tolerably fair terms, and 
the consent of the girl being publicly asked, it is probable that she would express a 
preference for a young and single man rather than for an old man with several 
wives. At any rate, one of the great reasons for her parents preferring the old man 
would. be removed. 

It is high time that something is done in this matter. Under the present system 
magistrates refuse to listen to cases of ‘“‘ukulobola,” alleging the practice to be 
based on an immoral contract, which it is not. In consequence of this, it often hap- 
pens that a father will, after receiving cattle for his daughter and marrying her to 
one man, induce her to return to him, and then dispose of her to another man for 


more cattle, while the husband has no legal means of redress. I know of several such 


cases. | 
The ‘‘ Branding Act”’ of 1878 created a good deal of dissatisfaction at first, as 
the people suspected that the branding was only a preliminary to taking their cattle 
from them. Unfortunately the Peace Preservation Act (13 of 1878) being passed 
and put in force about the same time, gave some colour to their apprehensions, which 
were revived about the end of 1880 by areport which spread among them that 
some cattle belonging to natives near King William’s Town had been’ seized by 


~ volunteers on account of their being marked with the Government brand, which had 


been put on them by the inspectur. —_ 

I think there was probably less opposition manifested in this district than in 
most, and now they submit to it readily enough. 

Ido not consider the branding to be a particularly useful measure; as it is 
rr tnnanons to mark all the young stock under two years old; indeed it would be 
useless cruelty to attempt it, as the marks would become obliterated in e few months, 
even supposing the animals survived the operation. 

About eighty. They obtained possession by grant on quitrent. 7 

The Town Council would decidedly object to converting the right of occupation 
into a grant ; firstly, because there is a mortgage on the land, and, secondly, because 
under the present conditions, a troublesome native can be rejected and got rid of, 
which would not bo the case if the ground were his own property. 

They are mostly employed as servants, &c., at the stores and elsewhere. A large 
number have lately taken to brickmaking on their own account and others are em- 
ployed on the railway. Some of them live on their wives’ earnings, but not a large 


. proportion. - 
18. 


he municipal regulations are in force as regards the streets. The plots of 
Jand measure about 150 x 70 feet. Those residing on land granted by Government 


- pay an annual quitrent of 5s. per lot. Those on municipal land pay 10s. per 


annum. 

A good many attend the schools, but the greater number are sent to work as 
soon as they are old enough. 

There are a good many, especially of the latter. 
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They frequently call in native doctors, who cure them with herbs, &c. They 
appear to have a great objection to going to the hospital, thinking that the diseases 
expelled from former occupants still hang about the place. 

21. This belongs to the resident magistrate’s department. | _ 

22. The inhabitants of these locations, and of the whole district, have been con- 
spicuous for their loyalty to Government during the whole of the recent wars. | 

Several bodies of levies have been formed from amongst them, chiefly during 
the Gaika campaign. 


By J. N. Lock, Esq., Inspector, Native Locations, Bathurst East. 


1, I have twenty-one locations under my supervision, distributed over several parts 
of Bathurst division to the east of the Kowie River. 

2 No. Monthly visits. Copy of register herewith enclosed. 7 

3 No land has been surveyed. Most of the locations are on private property. 

4-8. No reply. 

9 No; in nothing except dress. 

0 Local authority would have, in my opinion, less influence over natives than the 

present supervision of an inspector, whose authority is now fully recognised. <Kafirs, 

as arule, do not like constant changes or too many masters. 


11. About forty-three. No interest taken in public matters, except as affecting 
themselves. 
12. The location being mostly on private property, nothing could be done in the way 


of forming committees without the consent of the proprietors of the farms. 

13. Directly opposed. 

14. Natives regard the Branding Act with fear. It would cause great dissatisfac- 
tion if enforced; they have a great objection to their cattle being branded with a 
Government mark. I would suggest that all the old certificates be called in, and 
give them instead a a caer pass, with no name, number, and description of 
stock; the said stock to be added or erased as he may buy or sell; the pass to be 
registered at the inspector’s office where a counterfoil could be kept. 

No municipal location under my charge. 


J. N. LOCK, Inspector, 
Native Locations, Bathurst East. 


Return of Natives, Stock, &c., at the Bathurst Locations, under Inspector J. N. Lock. 


=| 
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14 30 6; - 10 as is = ig : 
15 | - 36 8 26 2 xs st 
16 116 28 20 34 : 3 6 60 0 0 
17 1386 23 100 20 5 wd Can eee 
18 19 14 10 at as 5) ee 1 1 40 0 0 
19 120 25 110 ae ae 18 ve 1 1 |). 125 - 0 0 
20 10 6 30 x , 1 30 0 0 
21 6 4 12 1 3 0 0 
22 34 6 16 Wo aie o bg er a os Pen) eee 
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Nors.—Locations 6 and 7 have been erased, natives having left for other places. 
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. by. d. wa Barnes, Esq., Bathurst, West. 
Bathurst ‘West, Beptesaber 19th, 1881. 


John Noble, Esq.,.Secretary to Native.Laws and Customs Commission. 


I, 


10. 


, 22. 


_ while ot 


§mm,- -I have the honour to acknowledge the reeeipt of yours of the 8th (re- 
peived 17th), requesting replies to a series of questions relating to the condition of 
natives under my inspection. | | 

In replying to these questions I have to state that the circumstances of the 
several locations in my district are wholly inapplicable to questions 1, 3, 4, 5, 6, 7, 
and 8, and I think that a general statement will best answer them. 

I was appointed. and carry out my duties under Acts-No. 6, ‘1876, -and No. 8, 
1878. I have seventeen (17) separate locations, all on private property. With the 


exception of one-location, all are employed in cultivation, either paying rent -or on 


halves with the proprietors. . That exception: is in the Kowie West, who are employed 
as coolies, &c.,.at Port Alfred,.and who reside.on private property, paying, in nearly 
all cases, a rental of £8 per annum for each hut. The total-amount‘of rent paid by 
squatters under me is six hundred and eighty-five Sane? pounds per annitm.: This 
amount is paid by about half the number, the other'half ploughing on halves. My 
number of huts is $38. Total-population 1,661; cattle 1,386; wagons 22; ploughs 
81. The produce raised is wheat, barley, oats, Indian and Kefir vofn, with 
potatoes, &c., for their own consumption. 7 

They occasionally, as they can spare time, ride -transport from Port Alfred to 
Graham’s Town. Some few go for three or four months to beach work at Port 
Elizabeth, to railway work, and Uitenhage wool-washing, ‘leaving : their families on 
the location. I have-no native mechanics. | 

I do not live at either of the locations, but am within easy reach of most of 
them. My plan is to make irregular visits not leas than once a month and oftener. 

I am sorry to say that, with very few exceptions, native customs are ‘followed in 
mites! dea and every way. .We have in my district two native schools; but the 
number of children attending is very small indeed when compared with:the popu- 
lation. There are e few familiee—about thirty—professedly Christians :: their children 
attend the-schools: hardly any others. | 

Inapplicable to my district. There are no shops actually .on - the location, but 
enough within reaqh. - There is but one canteen, except those at Port Alfred, any- 
where near; none on,any of the locations, and I should strenuously oppose the 
granting of any canteen license. 

I am not ina Pee to.state the number of registered voters, but there are 
very few registered. Hardly any interest is manifested in public questions, nor 
have I ever heard of their meeting for any such purpose. : 

I do not think that a committee would be acceptable to them, butithe selectigg b 
‘themselves of a headman who would report to me,:and be-under my direetion, would, 
in m opinion, be best. 

ith the exception of the few Christians, they prefer their own laws-and customs 
in this matter. 

They simply hate the branding. My own view is that it is useless, and I believe 


_ that the people will never he reconciled ta it. It.is the only part of my.duties thet 


meets with opposition from all. They cannot and.will net try; to understand, because 
they happen: to come under, the Squatting.Act, why their stock .should be, branded 
ser natives possessing stock go free. My.own reasons against it are :—-Ist. It 
is unnecessary. I have every beast registered and described in. my beoks, and the 
people willingly account to me for all increase and decrease of their cattle. 2nd. The 
continued cna ee stock to and from other districts. This arises from the 
dowry. custom, and the borrowing and hiring of .oxen to carry.on their ploughing. 
If the branding is continued my djgtrict will soon have half-a-dezen different brands. 
I need hardly add that I think it would be best to.drop the branding altogether. 
I do not believe that any have taken part in recent wars. I have under me 


_Kafirs, Fingoes, Hoftentots,. Basutos, and. Zulus, nearly all mixed in the .same 
_ locations. 


In conclusion, IL take the liberty to make two or :three suggestions. In any 


amendment of the Acts, every inspector should be ez-oficto a member of the 


licensing board. Every bond fide squatter. should be included without.reference to 
members. All natives shoyld be under the control of inspectora with reference fo 
passes, contracts, &c.. - . 


_.L have, &c., 
JAMES J. BARNES, 8.-N. Location, 
. Bathurst W. 


APPEND EX H.—REPLIEG BY CAPT. NICOLSOR,, SALEM. 886» 


By Gapt. Nicolson, Salem. 
; | Salem, September 24th) 18814 
Johrf Noblb, Esq., Secretary, &., Native Laws Commissfon. : 


re 


Srr,—In forwarding the enclosed series of answers to‘questions by the Native ‘Laws 
Comniission, I have the honour to inform you that ‘thematives unller my supervision are 
scattéred over a large a#ea of country, on twenty-three different farms, which will actount 
for the apparently -unsaéisfactory answers to the questions Nos. 8, 4, 5, 8,.12, and 13. ! 

I have; &c-, - 7 
W: NICOLBON, @zptain, 
Inspectot of Native Locations. 


Reruims 10° 


QUESTIONS., 
1, Salem, Kariega, and Assegai-Bush, October “6th, 1875. | | 
2. I resjde at Salem. At uncertain times issuer of passes; no other ‘occupdtion. 
Entties of register, nrarked A, appended. | 
3. No. 
4. No: >: (|: : 
5 Maize and millet. 
6 They all cultivate Iand, and many aré engaged as drivers, leaders, and farm 


7. They rent land from the farmers, and have resided in their locations for some 
time, : . 

8. None. 

9. There isa tendency to follow European customs, as fat as regards furniture, 
dress, and implements, in a few instances. 

10. Any breach of local regulations would, I consider, be easier settled by local 
authority, because; F believe, in nineteen cases out of twenty, the farmers will not 
take the trouble to prosecute in Graham’s Town, on account of the expense, distance, 


and delay. 

11. I do not know. They do not show, to my knowledge, any- interest in publie 
questions. , 

12. I do not know. 

13. I believe they do not like it.. 


14, They did not like it at first. When the Branding Act first’ came into operation, 
almést allthe natives under my supervision provided themselves with bratidd an 
marked their cattle, but when, subsequently, I proceeded to brand the cattle with 
the Government mark much dissatisfaction was evinced, but by explaining the matter 
to them quietly, and showing them the benefit of the Act, they gave way ; aud by 
being: allowed to use their own brands I think the dissatisfaction will die out: . 


W. NICOLSON, Captain, 
Inspector df Native Locations! 
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By R. Shaw, Esq., Alexandria. 


Alexandria, September 21st, 1881. 


1. Klipfontein, Klipfontein, Richmond, Groot Vley, Doorn Kloof, Melkhoutboom, 
Doorn Kloof, Kruisfontein, Dexelfontein, Groot Gabu, Klein Gabu, Gabu, The Post, 
Weltevreden, Kalabas Hoek, Oliphant’s Hoek, Oliphant’s Hoek, Oliphant’s Hoek, 
Oliphant’s Hoek, Graafwater, Doorn Hoek, Thorn Hill, Sea View, Roy Nek, Ruygten 
Fontem, and Zoutfontein. Act 6 of 1876 and Act 8 of 1878. 

2. No. At Alexandria, which is a central position of the locations under my charge, 
Monthly visite to the further locations and two or three times to those mentioned. No 
other duties. 


July, Sea View. 
Jno. Robain : increase, 5 calves, 3 dun, 1 red and white, 1 red skiean. 


Jack,—Indian ; 1 red calf. 
Sagu, dead; 1 black calf. 


July, Oliphant’s Hoek. 
Hans,—increaze: 2 oxen, 1 black and 1 red and white, dead, 1 heifer black, 
(Lungsickness) dead, 2 black and 2 red. 
Bij,—dead, 1 brown ox (lungsickness) ; increase: 1 brown bull, Poll; loss by 
increase or growth: 1 brown calf dead, 1 brown and 1 black calf. 
July, Ruygtenfontein. | 
Qsiti Norhalo,—dead 2 calves: 1 red, 1 dun. 
July, Melkhoutboom. 


Jno. Kulli,—Purchase: 1 black, white neck, cow. 


3. Not surveyed—private property. 

4. oe property. Natives have plots of grounds under lease; right of grazing 
stock. 

5. Private property. Hoeing and ploughing Indian corn and Kafir corn. No 
facilities for irrigation. Alexandria, Graham’s Town, and Port Elizabeth. 

6. All earn livelihood by agricultural and pastoral pursuits ; transport riding, and 


service during harvesting and ploughing season ; some occasionally work at Port 
Elizabeth and railway line. 
No mechanics resident in my locations. 


7. No grantees ; natives all belong to district. 
8. Question does not apply to locations under my charge. 
9. None whatever. 
10. No; for I cannot get natives to take a responsible position on the locations. 
11. Hight; no interest in public questions. 
12. No; for I can’t get them to take any responsible position on the locations. 
13. The older natives are opposed to assimilate their laws of marriage and inherit- 


ance to the colonial laws; the younger approve of it, as they would not have to give 
cattle for wives. 


14. There has been no dissatisfaction caused amongst the natives on the locations 
under my charge by the Branding Act (Act 8 of 1878). 


By J. B. Hartley, Esq., Peddie. 


Inspector’s Office, Location A, 
Peddie, October 28th, 1881. 


John Noble, Esq., Secretary to Commission on Native Laws and Customs. 


S1z,—In reference to the series of questions relating to the condition of natives on 
locations, as contained in your letter of the 8th ultimo, I have the honour to reply 
as follows :— 


1. Location (A), Peddie :—Embracing the whole of that portion of the Peddie 
division, north of the Mgwanga Stream, which flows into the Keiskama River, and the 
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13. 
14. 


Gxora or Blue River, which flows into the Fish River, comprising an area of about 
250 square miles, about two-thirds being occupied by natives on Government land, 
and one-third by Europeans on private property. 

I reside in the location ; do not keep a diary. In addition to my duties as inspec- 
tor, I am collector of arrear house duty, collector of location duty, and pass issuer 
in this location. 

fo land of this location has not been surveyed for allotments. 


Itis impossible to give the number of arable lots cultivated, as the natives 
cultivate indiscriminately all over the location. Ploughs drawn by oxen, and the hoe 
is the usual mode of cultivation. Maize and Kafircorn are the chief products. There 
is very little facility for immigration. The produce of this division is usually taken to 
the Graham’s Town and King William’s Town markets. There i al to be no 
limit to grazing ee on commonage, which I consider is overstocked. 

I cannot say how many of the people earn their livelihood by agriculture only ; 
nearly all add more or less to their income by various other pursuits. There are 
two native carpenters residents of thislocation. These do not carry on their trade here, 
but ate peneraly away at work elsewhere. 


Nil. 

A very slowly growing tendency to follow European customs is perceptible, and 
may be noticed more in dress. 

The matter of branding cattle should, I think, be left to the inspector or 
superintendent. The other questions enumerated in Clause XI. should be left in the 
hands of the civil commissioner of the division. 

There are no natives in this location who are registered voters. The natives, as 
a rule, only show an interest in such public questions which directly affect their local 
interest. 

I have no doubt the natives would willingly accept such a proposal. A committee 
would be of very little use until the people are placed in villages. I think then a 
headman should be appointed by Government to each village, whose duty it should 
be to report to the inspector any change of population, and to assist the inspector in 
settling disputes, valuing damages, &c. 

Only a few of the Christian natives would appreciate such a proposal. 

The Branding Act has not been carried out in this division. On the appointment 
of inspectors to this division, the natives were opposed to it; their chief objection being 
that Government after branding would claim their cattle. This was brought to the 
notice of the Government, and the inspectors were instructed to tell the natives that 
the branding would be delayed for a time; since which I have received no further 
instructions. I do not think it would be found to act oppressively, and it would be a 


great check upon stock stealing. 
J. B. HARTLEY, 
Inspector of Native Locations. 


By E. Bartholomew, Esq., Peddie. 


Peddie, 29th October, ‘1881. 


Location B under Act 6 of 1876 and Act 8 of 1878. This location extends from 
the Fish River to the Keiskama River, embracing Matomela’s, Nyaniso’s, Nqwekazi’s, 
and Kaulela’s locations; D’Urban Mission School, and twenty-nine farms, fifteen of 
which come under the operations of the Native Location Act. . 

I reside in my location. Ido not keep a diary. In addition tomy duties as 
inspector Iam collector of arrear house-duty and hut-tax and issuer of passes. I do 
not follow any other occupation. 


3 & 4. D’Urban Mission School lands, I believe, have been surveyed, and some quitrents 


are still paid for same. 

Part of Kaulela’s location was once surveyed, and a few titles taken; but, with 
the exception of the headman Kaulela, no trace can be found of the other persons 
who took up the titles. 

An erf and five acres, I believe, was allotted to each person taking up titles. 

It is impossible to give the number of arable lots cultivated, as the natives 
cultivate indiscriminately all over the location. 

Plough drawn by oxen and the hoe are the usual modes of cultivation. 

Wheat, maize, and Kafir corn are the chief products. A few of the natives 
cultivate tubacco, peas, beans, and potatoes, but not to any extent to make it 
worth the while to take them to market. The grain, if not sold in the village here, 
is taken either to King William’s Town or Graham’s Town. Very littlo facility for 
irrigation. 
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Quzsrioxs. 
The grazing rights in the locations have not been defined. I consider the loca- 
tions overstocked. 
6. Exclusive of grantees or leaseholders, several natives add to their income 


(beyond agricultural pursuits) by transport riding, teaching in schools, and by 
working on the railway line and in towns. 

There are two carpenters, both at present teachers in schools, two blacksmiths, 
and one tailor. One blacksmith occasionally goes to town and works at his trade, 
the other goes in for transport riding. The tailor considers himself too big a swell ~ 


to go back to his trade. 
re Natives of this district. 
8. None to my knowledge. 
9 Beyond anniversaries and gaudy weddings, the tendency to follow European 
customs is not very strong. 
10. Branding, of stock should be left to the inspector. The other questions enumerated 
in clause 10, should be left in the hands of the civil commissioner of the division. 
11. I find by the list of registered voters I have only three in my location. I have 
not noticed them take any particular interest in public meetings. | 
12. I would suggest that the natives first be placed in villages; then form a com- 


mittee by appointing a headman over such village, whose duty it should be to report 
all changes of that village to the inspector. 

13. This question has not been put to the natives. 

14. The Branding Act, Iam sorry to say, has not been carried out in this division. 
The natives were opposed to it, having got some foolish notions into their heads that 
after the branding Government would claim the stock. 

The inspectors of this division received instructions that the branding would be 
delayed. Sincethen I have heard nothing more about branding. I consider it would 
put stock stealing down, and am very sorry that it has been delayed so long. If 
cae ea other districts have submitted to the Act, these in this division should be 
made to do so. 


EK. BARTHOLOMEW, 
Inspector, Location B, 


By C. W. Barker, Esq., Wooldridge, Peddie. 


Inspector’s Office, Wooldridge, 
Peddie District, September, 24th 1881. 


1 ; Location C, district of Peddie, under Act 6 of 1876, and as amended by Act 8 
of 1878. 
2. Ido. No such diary or register is kept up. 


I discharge duties as a pass officer, tax collector (location and arrear of house 
duty taxes), and as the general adviser of the natives of my location. 

3-8. There are no native grantees in my location, therefore these questions do 
not apply to me. Titles to location land, I believe, were once offered to the natives, 
but were refused on account of the expense of taking them up. There are, however, 
a considerable number of lots on small farms owned by natives, which have become 
their property by bond fide purchase. The location lands are, I consider, already 
overstocked, and are becoming more so every year, owing to the rapid increase of 
population. Most of the native farmers and a few of those living on the locations 
are owners of wagons, which they occasionally hire out for transport purposes. The 
young men and women also periodically enter service either as labourers or domestic 
servants. Their principal means of livelihood are, however, agricultural and pastoral. 

There are no native mechanics in my location. 

9. I have failed to see any visibly increased tendency of late years on the part of 
the natives to adopt civilized habits. There has been some improvement observable 
in agriculture on the part of individuals, t.e., by planting European cereals, such as 
wheat, oats, and barley, and also by planting on a greater scale. The mission schools 
have all a fair number of pupils, including some children whose parents are still raw 
(red clay) natives. Complaints on the part of teachers of difficulty in obtaining pay- 
ment of quarterly fees for instruction have been somewhat frequent. 

10. I do not quite comprehend to what local authority you may refer. If to the 
divisional council, I should think it most unadvisable to place the powers of control in 
such matters into the hands of its members. The local interests of individual 
members would be likely to clash, and, at least, largely influence their actions in these 
matters. 

11. The register containing these statistics is, I believe, retained in the resident 
magistrate’s office. 
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12. 


13. 


14. 


Meetings for the express purpose of discussing public questions do not occur ; it 
is however very code theeiston: to refer, more or less, to public affairs at their 
periodic beer drinks or at marriage feasts, &c. 

I believe it would be found quite impractical, and an exceedingly dangerous 
experiment, to appoint a committee of natives for the management of the location. 
Members of such a committee would use the authority thus given them as a handle 
for bribery ‘and extortion. To more effectually assert their own influence among the 
people they would most probably greatly exceed their authority and secretly bring a 
comparison to bear unfavourable to the magistrate and law. 

A native never resorts to a colonial court of law in these matters, unless a dis- 
pute arises between the parties concerned, when, if unable to settle the question 
among themselves according to their own customs, they are then obliged to bring the 
case before the court, or leave it still undecided. 

I believe cases entailing marriage and inheritance can never be assimilated to 
colonial law until polygamy and the giving of dowry (‘‘ loboJa”) are forbidden by 
law and made punishable. 

The Branding Act has never been carried out in this location, having been 
deferred by express order of Government (June, 1880) owing to the excitement it 
then produced in the minds of the natives. I believe that the distrust shown was 
entirely due to its being a new measure, and, coming so soon after the disarmament, 
made them (as all innovations do) suspicions of the intentions of Government. 


C. W. BARKER, Inspector, Location O. 


By B. Green, Esq., Victoria East. 
Alice, 20th October, 1881. 


John Noble, Esq., Secretary to Native Laws Commission. 


== 
e 


Srr,—In reply to the several questions contained in Circular on Native Laws and 
Customs of 8th September, I beg to submit the following :— 

Locations, East Victoria East, under Acts 1876 and 1878. 

I live in the town of Alice, being about the most central, as my locations 
extend some twenty-five miles from east to west. My visits are frequent, say twice a 
month ; keep a register of people and stock; am authorized to issue passes, but 
follow no other occupation. 

Some five (5) of the locations have been surveyed; the others are on private 
property. The garden lots are from three to five morgen; building lots fifty roods. 

Between 400 and 500 were granted. Most of the titles were taken up, two- 
thirds of whom are still in occupation, the remainder having leased to others and 
gone away, in a few instances have sold. 

There are about 500 garden lots cultivated. Principally the plough is used. 
Mealies, Kafir corn, wheat, tarlee and beans. A great deal of the land could be 
irrigated at little expense. The markets are Alice, Fort, Beaufort, and Graham’s 
Town. Common rights of grazing, but the commonage is overstocked. 

Mostly all; but there are a few who, with their wagons, engage in transport 
riding. Very few take service. There are no mechanics working in the location. 

Mostly to people of the same location. 

Not one. 

In the vicinity of the town and locations where there are schools there is a 
tendency to follow European customs in the way of marriages, dress, furniture, &c. 

No 


There are one hundred registered voters, but few, if any, show little or no 
interest in public matters. 

No doubt they would accept this, but I do not consider they are sufficiently ad- 
vanced to manage their location matters yet. 

As far as I have been able to ascertain they prefer their own. 

The natives generally regard this Act as most unjust and oppressive, and had I 
sean a to put the Act in force they would have resisted me. I consider it useless 
as well as unjust, inasmuch as the native who owns ground, and the one who does 
not, although in the same location, do not come under the same law. The one who owns 
a piece of ground is freed from the branding, and yet may not be as good a man as 
the other. It has caused much discontent, and, together with the disarmament policy, 
has estranged the people very much from the Government, and they plainly tell us 
that they don’t believe in the Government at all. Either make the Branding Act 
generally to apply to white and coloured, or do away with it altogether. 


I have, &c., 


BEN. GREEN, Inspector, 
Native Location, Victoria East. 
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Qozsrioxs. 
‘By L. L. Vincent, Esq., Victoria. Kast. 
1. Location West, Victoria East (constituted by Native Locations Act of 1876). 
2. 1st. I do not live in the location, but on the border of it. I have not been able 


pom D 


to get a house of any kind to livein as yet. My official visits are made constantly, 
that is, I visit some Head of my location every week, but not at stated times. 

2nd. I was in Basutoland in July last, and therefore have no diary to refer to. 

3rd. We are not permitted to follow any occupation beyond our dutjes as inter- 
preters. 

4th. I am Captain of I Troop, 1st Cape Yeomanry Regiment. 


Remarks.—It seems to me that the word “ location ’’ is misunderstood in: some of 
the questions. My location contains many locations, one of which, close to Fort 
Beaufort, numbers but a few huts on a farm; another one at Committee's, numbering 
ten huts, is also one of the ‘‘ locations’? in my location. These two locations are 
forty-five miles apart. The other locations are scattered here and there, with the excep- 
oe of Victoria Post, where the natives are settled on surveyed lands: and village 
plots. 


Ist. All the natives in my location, except those living on farms, are settled on 
land surveyed by Government, and granted to applicants some years ago—nearly all 


oes. 
2nd. The building lots are the usual size, about 100 x 60 feet ; the garden lots 
two and three morgen. ae 
Original number of grantees ee ee oe ‘174 

Original number of plots, ne seto. oe 

(a.) Number of original grantees who have taken up title .. 127 

(b.) Now in resident occupation - es -». 67. 

{c.) Who have sold cr si avs re © 

(d.) Who have leased ee - 14 


Forty-five plots are cultivated; seventeen have now wheat crops, but the main crops 
are Kafir corn, mealies, and a few beans and potatoes. Irrigation is possible only in 
& few spots, and even then difficult. Alice is the only market close by.. Commanage 
not overstocked. ar 

Nearly all the natives.in my location follow agrioultural or pastoral pursuits. 
Three ride transport. No mechanics. | | 

No plots leased. 

None. . 

The tendency to follow European customs in dress, houses, furniture, im- 
plements, utensils, religion, education, burials, servants, is greater in my location 
than in many others. The influence of Lovedale Institution is more felt than 
in the location actually surrounding Lovedale. Many of the. natives having 
been for sometime at Lovedale, preserve, in themselves, and in some instances in their 
families, houses, furniture, and utensils, traces of the life they led. at the Institution. 
But I must say that, except in the matter of dress, there is an absence of pride in 
acquired accomplishments, and great backwardness in working at the trade learnt 
ever so well. Thus a good blacksmith, and a fair average wagonmaker are doing 
nothing but turn a bit of landfor Kafir corn, and if pushed to seek work by want, 
they will prefer to work with the farmers around, and cannot be persuaded to go a 
little further and earn treble the money a few miles further at their own trade. Thi 
is laziness. Then a man will not let you know that he speaks English, although he 
will parade a blue or red puggaree and top boots, if he can command them. 

Girls’ cleanliness— Among the girls a surprising neatnesa and attempts to follow 
European fashions is apparent, cleanliness ae a peeen feature conspicuous in 
these attempts, and a desperate trial to part the hair being evident. But these signs 
fade gradually as the girl changes to the wife, and often disappear in the mother. 

Houses.—A fow square tenements have been raised lately, and at the Sheshegu 
Location nearly a third of the habitations are house-like and neatly plastered and 
thatched ; the walls, except in the case of two raw brick houses, are wattle and daub. 

Gardens.—A. few gardens are made of building lots. One, in particular, belong- 
ing to a Fingo, isa picture of neatness: a few orange and fruit trees have been 
planted, and a hedge encloses it. Cross roads divide the garden into four equal parts, 
and no weeds or slovenliness is apparent. | 

Burtals.—As a rule, the natives of this location bury their dead in coffins, made 
by white artisans, if they can pay for it; by themselves the best way théy can, if too 
poor. They will follow the y, and be anxious to find some one able to.;read 
prayers over the grave. 

Furniture.—I have not seen any great improvement in that direction. Raised 
structures to sleep upon are, however, to be found in many huts, and tables and 


chairs in a few. 
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10. 


11. 


| 12. 


13. 


14. 


_ balloons, works of art, &c. 


This question cannot be satisfactorily answered from my location. The want—I 
may say the impossibility—of centralisation, will always militate against ‘local 
authority” in such locations as mine; although I am convinced that that very 
centralisation of the straggling and widely separated little settlements, now called 
locations, would go far towards the solution of native legislation. With the present 
system all these little communities form coteries, with interests, habits, and even 
customs, differing somewhat from the others; there is no homogeneity, and, which is 
of more consequence, the mind ef such small numbers is easily acted upon by 
agitators, who, by fair words and mock patriotism, sway, without opposition, small 

arties of natives, while in er communities the chances of their Atostion would 
be more numerous, and they would be opposed and controlled by dissident members 
in larger congregations. The power and supervision of the inspector would aleo be 
eater and more efficient, his authority more easily vindicated, and, in case of re- 
factory subjects, the punishment awarded being more generally known, would be 
more feared and better appreciated. 

At the Sheshegu, where Fingoes are located on plots granted by Government, 
the inhabitants have asked to be allowed to form a board so as to control matters 
connected with right of commonage. The civil commissioner will soon take steps 
to carry out the Villages Management Act in that part of the location. They 


will, however, have to be trained to the new work, as they have but very hazy con- 


ception of the rules and regulations of the Act; but it will pave the way to better 


There are 117 registered voters in my location. They show no interest in public 
questions, xcept those immediately concerning them. They never met to discuss any 
public question that I am aware of; neither do they seem to feel the slightest interest 
in any of the great works going on inthe Colony. It isa remarkable fact, and one 
that I consider as indicative of the unpreparedness of the native races for high 
civilisation, that even among well educated natives not one in a thousand will do 
more than wonder and stan open momed at descriptions or pictures of machinery, 

ere are no inquiries, no intelligent questions put to 
elucidate to them the wonderful things they see. They do not even admire the in- 
genuity which produced the work ; they only wonder, and that mildly. 

The natives on the Sheshegu had applied for a board, or, as they called it, a 
municipal council. Their ideas about it were most vague. Mr. Faure, the Civil Com- 
missioner in this division, came to a general meeting convened by him to discuss the 
matter. Ho explained to them the Villages Management Act patiently and carefully ; 
the result was that they did not believe in contagious disease rule, because every 
flock and herd had it, as they said. They wanted to give residents enormous com- 
monage rights, ‘‘ because if a man was rich in cattle he one at to keep his right of 


7 a ca. cattle on his commonage,’’ and soon. Nothing has come of it, and 


they have, I think, abandoned the idea. The great obstacle is that they cannot read 
and write—at least those likely to be elected commissioners. They would be at the 
mercy of the secretary, who could make them sign anything he wished by reading 
what was not written in the minutes. 

Marriage.—I think that the time has not come yet for changing the laws of 
marriage and inheritance. There is the force of example acting gradually—slowly 


but surely—and promoting the abandonment of polygamy. The natives would pro- 


bably resent an open interference with a cherished custom, and pig-headed opposition 
would step in and check the present slight tendency to monogamy. 

A great amount of good would be done by merely discountenancing the practice 
and seizing every opportunity to show that virtually only one wife is recogmsed. I 
think that at the present time any attempt to change the great customs of the native 
races would prove futile, baneful, and dangerous. The native mind is now ina state 
of ferment; and, in my opinion, it will take the combined wisdom of ministers, 
missionaries, and sensible men all through the Colony, to tide over the looming storm, 
let alone showing an inclination to coerce them to follow the white man’s way. 


Natwes follow our ways in ceremonials.—The natives about here do follow our 
wedding customs to a great extent as far shows, ceremonies, &c. ; they will go to church, 
even have bridesmaids, &c., but they our customs on their own and pay over the 
cattle to the father as heretofore; and it is well understood that without the cattle 
the girl would not be given by the father. 

Sign of a tendency to adopt monogamy.—An instance within my knowledge of a 
tendency to adopt monogamy is this: a man of the name of Piet, a Fingo, sent away 
his second wife, releasing her, as far as I can learn, without claiming back the 
‘“‘ ukulobola.” 

I have been in two locations inhabited by widely different classes of natives: 
the Berlin Location, King William's Town district, composed mainly of the relations 
and friends of the rebel chiefs McKinnon, Kiva, Umhala, Namba, and company; not one 
grantee among them. 

My present inspectorship is in Victoria East, composed almost entirely of grantee 
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Fingoes, a good many with a smattering of education received at Lovedale, and 
generally well conducted. 

In the Berlin Location, the feeling of opposition to branding the cattle was very 
strong; but I was able to carry the Act out without any serious difficulties, owing to 

eculiar circumstances: Ist. Having a police force to back my authority. 2nd. Having 

een in command of the district during the Gaika War, when, although I had to keep 
the natives quiet, and be very wate and strict with them, even to punishing by 
force of arms, there had been no appeal to courts from any of my acts and decisions. 
Their minds were therefore prepared to give in without much resistance to what I 
wanted done. 3rd. To the way I carried out the Act. I did not consult or advise with 
the chiefs, nor did I hold meetings, certain that discussion would only foster opposi- 
tion. The Branding Act wasa law, andI carried it out assuch. Every headman came 
to urge reasons why it should not be done, or at least, showed disinclination to obey ; 
but pa courtesy, and firmness always carried the day. The system once 
established worked well and was much prized. These men were, generally ing, 
pee thieves, and seem to have understood protection to property better than more 

onest men. . 

The contrast with my present location is great. The Fingoes, forming nine- 
tenths of the population, are grantees, more careful in the erection of their huts, a 
shade better in the cultivation of their fields. I came among them as a stranger, 
and they looked upon me with suspicion. The utter want of any visible force to back 


_ my authority (I have no police) disposed them to treat my words lightly; the 


argued the point about the branding of cattle, and as the law, mens benefici 
seems oppressive, it was certain to be, and was, objected to. I received orders from 
the former Secretary for Native Affairs not to press the matter ; and it is probable 
that when next it is attempted to be carried out, the branding will be strenuously 
opposed and regarded as an outrage to the rights of property. 

The Branding Act does not seem to act oppressively, for in my old (Berlin) loca- 
tion they are anxious to have their cattle protected by the brand, as they have come 
to understand that it is a real protection against theft. a 

The great and true objection to the branding and registration of cattle is that it 
individualises Property, so that when a seizure for debt of any kind is to be made, the 
register prevents Jack from handing over his cattle to Tom, and saying I have no 
cattle to seize. 

Perhaps the following device might prove acceptable: My location is ‘‘ West,’’ 
the location mark might be a crescent with horns to the right( ; the owners mark 


_ between the horns (L, (O, (7, ((\; the East location to take crescent to left 
_M), X). Brand three inches wide, so as not to deteriorate value of the hides, _ 


I have, &e., . 
L. L. VINCENT, Inspector, Native Locations, Alice, 


By J. M. Dorrington, Esq., Location No. 1, King William’s Town..: 


1, 


Name of Location: No. 1 of King William’s Town district. It is constituted 
under Acts 6 of 1876 and 8 of 1878 and particularly under Government Notice 
No. 827 of 1880. : | , 

I live in the location. I keep no diary, but attach the entries in my register of 
the required dates. As inspector, I am appointed an officer to issue passes under 
Act No. 22 of 1867. I also perform the honorary duties of fores## warden under 
Baron de Fin. I follow no other occupation. ; | 


3-8. I believe that at two villages within this location, land has been surveyed for 


10. 


allotment to natives, but it has not been given out. I donot know the extent of 
allotments or of village plots. 

Unless in the matter of dress, and as far as the use of the common agricultural 
implements is concerned, there is no perceptible tendency to follow Euro customs 
among the heathen natives. Even the school natives as a rule keep to the round hut, 
and though many of them own chairs, tebles, and bedsteads, &., yet their homes 
are, to European ideas, comfortless. 

Providing the local authority has some executive power and eupport, and is 
duly recognised by the Government, I think that these matters can be better dealt 
with by such local authority, carrying out local regulations, than by an officer 
ae by central authority, for the following reasons :— 

1. Because different localities and different communities will be likely to require 
different local regulations. 

2. Because, generally, the framing and carrying out of loeal regulations in the 
interest of the community would tend to promote among the natives habits of 
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12.. 


13. 


14... 


; self.respect, industry, sobriety, and decency; and be a step on the road to 
manliness, self-government, and pobre 
3. Because, particularly, by means of such local authority the trade in liquor, which 
is now affecting prejudicially the natives, would be curtailed; and such curtail- 
ment would tend to promote their health, happiness, and Bed ala 
There are no registered native voters in this location, and little interest is shown 
by the residents in public questions. 
_ I think the natives would pe ee & he arta of this nature. I would 
suggest that, at any rate, for a time, influential and representative men should be 
nominated by the superintendent or other officer best acquainted with the natives of 
the locality, but when the working of the scheme was better understood that the 
members of the committee of management should be chosen by their countrymen. 
I think that the great maj ony of the natives would firmly oppose any such 
proposals at. present, as they are wedded to the customs of dowry and polygamy. 
At first there was much distrust of the Branding Act, but that is passing away. 
As far as my al gota goes, I have had little op dosition to the branding of stock 
at any time, and now that the working of the Act is better understood, the natives 


. seem to value it as affording them greater security for their stock. As proof of this, 
I beg to. state that all the cattle in my location are branded with one brand, and 


owners of cattle frequently come to me to ask to have their young stock branded. 

I cannot say that I have found the Act to be oppressive, but I think that to 
revent. the frequent rebranding of stock which must take place, where each location 
as a distinguishing brand, and where cattle are constantly passing backwards-and 

forwards, that a divisional brand might be substituted for the location brand. I 
would however make the use of this divisional brand optional at first, or till the 
advantage of it was clearly recognised by the natives. 

In the foregoing answers the large mission station of Mount Coke has not been 
included, for, though it is nominally within this location, it does not acknowledge my 
enor a its inspector, and consequently I cannot furnish any statistics respecting 
it. 


Copy of Register from 7th to 14th of July, 1881. 


+ With pass (filed), one heifer to Zamo, of Mapassa’s village, since branded. 
+ To Tshonkolo’s village with pass ‘“‘Makinana,” no family or stock. 
ik “‘Tamekwana” of Lebe’s village gives to a stranger of Peddie an unbranded 


“ Pangalala,” of Moni’s village, boughta cow from the headman. 

“Melam’’ of Mangali’s village gives a red cow branded *% to “Iyapi” of 
Mnyanda’s village, aca No. 2, King William’s Town. . 
‘‘ Nyabonda ” of Mapassa’s village + with pass from Graham’s Town (filed) two 
cows, one bull—since branded,—and two calves. 
‘* Nyabonda’’ of Mapassa + with pass from Middledritt magistracy (filed), two 


‘cows, one bull,—since branded—and one calf. 


‘*Mapassa,”’ branded from increase, one young ox. 
‘“‘Uzusu ” of Mapassa’s village, branded from increase, one bull and one ox. 


‘‘Zonquehue” __,, 5 ‘i 3 one bull and one cow. 
éé eye ° 99 M. ° - 

,»’ Mangalis ,, eo », three cows. 
Hen 3 one ox. 


= one bull of Ufemands, Bontsi’s village, died. 

+ To Isaac Tshwete teacher, Irode, with filed) from Middledrift i ; 

one.cow since branded and one calf.. oe aero 
+ To Nyakana of Mapassa’s village, two cows (since branded) and one calf, with 


) pass (filed) from Transkei. 


e number of passes issued by the inspector during the year 1881 has ranged . 


from 70 to 188 a.month. 


Certified correct, 
J. M: DORRINGTON, 
Inspector Native Locations. 


Sittingbourne, Location No. 1, King William’s Town, 


26th September, 1881. 
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By G. C. Stewart, Esq., Location No. 2, King William's Town. 


Rerims To 
Quesri0ns. 


1. 


This location is known as Location No. 2, Division of King William’s Town. It 
includes the whole of Siwani’s tribe, a portion of Jali’s, and a large number of 
Fingoes. The population is 10,000. Thelocation is constituted under Act No.-6 of 
1876, as amended by Act No. 8 of 1878; but Ido not think these Acts were intended to 
apply to large tracts of country occupied solely by natives living on Government 
ground, but were intended to apply to natives living on private property, chiefly to 
check squatting. 

I live in the centre of the location, having provided a residence at my own 
expense. I follow no other occupation, my time being fully taken up in attending to 
my duties as inspector, such as granting and endorsing passes, settling petty file. 
putes, visiting the several kraals and villages branding and registering motk. &e. I 
also discharge the duties of field-cornet of Ward No. 2, which is included in my 


_ location. 


10. 


11. 


12. 


13. 


14. 


A part, if not all, the land in this location has been surveyed for allotment to 
natives, but none has been given out toindividuals. I do not know the extent uf the 
allotment or village plots, none having been given out. 2 


There being no specified arable lots, I cannot give the number. The oultivation 
is nearly all done with the plough. With the exception of a few patches of wheat 
and oats, the grain grown consists of mealies and Acafir corn, and also pumpkins. 
The commonage is general, and in ordinary seasons is not overstocked, but in dry 


seasons many of the natives hire grazing for their stock from the farms near the 
coast. : 


Few, if any, of the natives earn their livelihood solely by agricultural or pastoral 
 elearae Most of them add to their income by going to workin the towns, such as 
ort Elizabeth, Graham’s Town, &c., also on the railway. Those who have wagons 
ride transport occasionally, and others who have oxen hire them out to transport 
riders, &c, There are thirty-cight wagons in the location, and 410 ploughs. There 
are no native mechanics resident in the location. 


If there is any advanee in this respect it is so gradual as to be imperceptible, 
except in the way of dress and implements. The school natives do, of course, follow 
European customs in marriage and dress to some extent, but, except that, they dis- 


card the use of red ochre. Their dwellings are very little better than those of their 
heathen neighbours. 


I think the magistrate of the division is the proper person to have authority in 
such matters. No doubt itis very desirable that the liquor trade, especially amongst the 
natives, should be restricted as much as possible. 


Only a few of the school natives are registered voters—perhaps about a dozen. 
They do not show any interest in public matters unless it be some question having 
some especial bearing on their own immediate interests. In politics they are, to a great 
extent, guided by the missionary. 


I think the natives would be very willing to accept a proposal to have a com- 
mittee from among themselves to assist the inspector in directing the management of 
the location. The committee should be formed by selecting from different parts of 


the location men who are looked up to and respected for good conduct and intelli- 
gence. 


With the exception of afew of the more intelligent of the school natives, they 
know nothing at all about the colonial law of marriage and inheritance. The 
heathen portion of them never give the matter a thought; but I have no doubt that 
any attempt to do away with their present custom would cause great excitement and 
dissatisfaction. They think that if nothing is paid for a woman she is no wife, one 
man has as much right to her as another, and if a man when caught with another 


- man’s wife would not have to pay, there would be no wife at all. 


I have not found the Branding Act to cause dissatisfaction, nor to act oppres- 
sively. Some few dislike, it on account of the trouble connected with the branding. 
A few also dislike it because they cannot so well hide away stock obtained by unfair 
or dishonest means ; but I am sure that the majority now see that it is to their ad- 
vantage to have their cattle branded. I find it of very great assistance to the 


inspector, for it is not so easy to bring stolen cattle into the location without 
detection. 


G. C. STEWART, Acting Inspector, 
Location No. 2, King William’s Town.” 
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NATIVE LAWS AND OUSTOMS COMMISSION. 


By J. M. Stevenson, Esq., Location No. 3, Division of King William’s Town. 


Tafeni Location No, 8, October 15th, 1881 


John Noble, Esq., Secretary to Native Laws and Customs Commission. 


Sir,--I have the honour to acknowledge the receipt of your circular, conveying a series 
of queens relating to the condition of natives on locations for me to answer, and beg to 
reply to each question as follows :— 


REpligs To 
Quzsrtioxs. 


1. 


The name of this location is No. 8, Division of King William’s Town, bounded 
east by Buffalo River, south by Tsikizini Stream, west by Emdizini or Green River, 
and north by the Perie Mountain Range. It embraces about thirteen square miles. 
It was established under Act No. 6 of 1876. 

I reside in near the centre of my location. Before receipt of circular, dated 19th 
A last, calling for monthly reports, I commenced inspection of stock about the 
middle of each quarter, and completed the work by the end of the quarter, but 
now that monthly reports are required, I inspect the stock of from five to seven sub- 
locations per month. I keep a diary of the principal duties performed by myself 
and the police under my charge, It is as follows, for one week in July, 1881 :— 

Monday, 11th, No. 1.—I issued and endorsed passes to-day. Many of the latter 
are returned rebels on their way home. 

No. 2.—Peter went to King William’s Town with official letter to the Civil 
Commissioner. 

Tuesday, 12th, No. 1.—Schneider and Mole patrolled the south part of the location 
eee — Village to Sheshegu’s, and found no strange cattle amongst those 
of the people. 

No. iT endorsed a number of passes to-day. 
Wednesday, 13th, No. 1.—Self and Peter Mcelu worked four hours to-day in 
up new location cattle book. 
ursday, 14th, No. 1.—Constable Gration patrolled north-eastern part of 
location, and in route home went to King William’s Town for the post. 

No, 2.—I issued and endorsed passes, and worked at new location book. 

No. 3.—Schneider and Peter Mcelu went to headman Kabi’s location, in search 
of stolen cattle: no success. 

Friday, 15th, No. 1.—Schneider and Jacob patrolled the locations under headmen 
Fobongo, Joseph Dekweni, Jephetu, and Piet Tuse, and searched for strange cattle 
and horses: found none. 

No. 2.—Self and Peter worked at new location book to-day. 

Saturday, 16th, No. 1—Gration patrolled the south-east part of the location, in 
search of strange stock: found none, and in route went for the post. 

No. 2.—Peter went to visit his family at Peelton till 9 a.m. on Monday, after he 
had worked with me at location book till 1 pm. 

Sunday 17th, No. 1.—Policemen went to Tafeni Chapel. All quiet; no people 
passing to and fro. 

No. 2.—Sergt. Schneider and Mole patrolled west part of location and found all 
quiet and no strange stock. 

On Monday and Thursday in each week issue and endorse passes to natives 
(also any other day when at camp); settle their disputes and complaints in such cases 
as trespass, dowry, ‘‘ ukulobola,” wives absconding from their thuevands and tice 
versa, mon cohabiting with other men’s wives, &c. These latter cases are all con- 
nected with ‘‘ukulobola,” the settlement of which by local authority is of great 
convenience to the natives. Coupled with the foregoing duties, I arrange for having 
the location constantly patrulled by the police under my charge, for the purpose of 
detecting thefts and picking up strayed or stolen stock. 

I follow no other occupation than the duties of an inspector ; nor do I con- 
ceive it possible for an inspector of a large location such as this one to do so and at 
the same time do his duties to the satisfaction of the Government or himself. 

A portion of the location was, many years ago, surveyed by Mr. Dumbleton, 
but Ido not know the extent ofthe sections or lots. The land occupied by the 
people of the chiefs Dom Toise and Jan Tshatshu has not been surveyed. 

The only information I can give to this question is as follows :— 

(1.) Original number of grantees; 229. 
(2.) Original number of village lots ; 229. 

(3.) Original number of grantees who (/a/ have taken up titles, I do not know 
(b) who are now in resident occupation 229, /c) who have sold, none. 

(4.) There are 127 natives who hold their sections or lots in freehold, four of 
whom have sold to Europeans. These Europeans reside on their lands and make 
very good use of them. ; 

(5.) There are 884 heads of families whose lots have not been surveyed. 

There are 356 lots surveyed and 884 lots not surveyed, makiug the total heads 
of families in this location 1,240. 


REPriz 
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TO 


Quesrioxs. 


10. 


14. 


These lots are principally cultivated by the plough, and sown yearly with mealies 
and Kafir corn, being the principal crops, wheat, oats, barley, pumpkins, and, in some 
cases, small patches of potatoes and beans. 

Small portions of land here and there may be irrigated from the Mgqukwebe 
and Mqesha streams, but the natives have not yet attempted to bring the water out 
for that purpose. 

The principal market is King William’s Town, but occasionally some of the 
peopie at their produce to Queen’s Town, East London, Adelaide, Somerset East, 
and Cradock. 


The men who live on their freehold lots have no commonage. They trespass on 
other people’s land for grazing purposes. 

® grantees are very short of commonage, and those whose lots have not 
been surveyed have barely sufficient. 

The people earn their sustenance by agricultural and pastoral pursuits. Thirty- 
one add to their incomes by employing their wagons on mercantile transport work, 
and 440 by entering the service of Europeans. 

There are no lessees in this location. 

The native freeholders have sold four lots to Europeans, who reside on, and 
make very good use of, them. 

Yes, among Christians, and in some cases heathens, in such as marriage, dress, 
square houses, iture, reading, wagons, ploughs, cooking utensils, and food in the 
shape of bread, meat, potatoes, coffee, tea, sugar; English language, education, reli- 
gion, and burial in coffins. 

Yes; I know from experience in this location that matters, such as branding 
stock, dealing with diseases of animals, regulation of general trade, including liquor 
trade, and many other matters, can be better dealt with by a local officer residing in 
the location carrying out local regulations than by an officer residing ata distance. 
The reason is obvious: all these matters require local personal supervision and 
attention, which an outsider could not possibly attend to. 

There are seventy-eight registered voters in this location. They do not under- 
stand public questions or politics, and take no interest in them. 

o; they would not be willing to form a committee for the management of local 
affairs, for the simple reason that they have neither aptness nor abilities for such 
matters. 

The heathen natives of this location do not approve of assimilating their laws 
of marriage and inheritance to the colonial law while they live, but have no objec- 
tion to its being apo to their young children when they grow up. The Christian 
natives, as far as I have ascertained, approve of it. There was an instance here 
to-day of a native headman named Maito, & monogamist, who had been married 
twenty years to his wife by Kafir law, and was married again to her in the church by 
the Rev. John Harper. 

About one-third of the stock of this location was branded before I came here on 
Ist May, 1880. Some time after I came here some of the natives objected to have 
their cattle branded, but when the Act was explained to them I succeeded in getting 
the people of six sub-locations to brand their cattle up to 31st March, 1881. No 
complaints have been brought to me cee branding since that time. 

Some of the people of the Chief Toise however asked me to delay branding till 
the return of that chief from Basutoland. They said that they did not object to 
branding, but wished to consult their chief before doing so. This was in June last, 
and as I had authority (dated 8th June, 1880, from the Secretary for Native Affairs) 
to delay branding for a time, I used no pressure in the matter, nor did I ever use any 
pressue with those who have branded. 

The natives of some locations strongly objected to branding, especially that of 
Swani’s Location No. 2, but now all the people of that location branded their cattle. 

The Branding Act is of the greatest importance to the country, and especially 
to the farming community of the Eastern Province. In fact, there should be an ..ct 
passed in Parliament to compel the Europeans also to brand their cattle. I mean in 
the Eastern Province only. Ti sub-locations where the stock have been branded I 
can, when out on inspection, as well as my police when on eae through the herds 
of stock, discover any stolen or strayed cattle and horses which may have come into 
the location without branding. Strange unbranded cattle could not be recognised 
where there are so many of the same colour, and especially if the strange cattle were 
not branded. The police would not know the one from the other, and when on 
inspection the natives could easily deceive me by having a stolen or strayed ox con- 
veyed to one of the kraals which I had previously inspected. This they could do 
even were their cattle branded, but the police would, sooner or later, discover the ox, 
and hence farmers and others would have a poor chance of recovering their property. 

I do not think that the operation of the Act is oppressive when the people are 
not «oo lazy to spend a couple of hours at branding. But Ido think it a hardship 
for natives to have their stock inspected every three months, the cattle kept in an 
near the kraals for hours from their grazing veldt, waiting their turn for inspection 
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Repries To 
QUESTIONS. 


Although they do not openly complain of this to me, yet I am aware that they are 
dissatisfied and show a reluctance to bring their cattle to the kraals. 

I do not see the necessity for an inspection of stock oftener than once every six 
months, for I have proved it Beet at ray fe the quantity of cattle and horses brought 
in by my police that the natives who have branded their stock with the location 
brands cannot keep stolen or strayed animals from the eye of the police, if they do 
their duty on patrol, or from myself when travelling through the location. I would 
therefore suggest that the stock be inspected every six months instead of three 
months. 

The dissatisfaction expressed by the natives of some locations against branding 
arose from the Act and its object not having been properly explained to them, and in 
some instances from the fact that they were encouraged by Europeans to oppose it. 
The reason which they gave for their opposition was that the Government 
taken their guns, and now it wanted to brand their cattle and afterwards take pos- 
session of them. 

The natives of this location—that is those who had not branded before I took 
charge here—objected to the Government brand L.C., with which the cattle of seven 
sub-locations were branded, but to meet the objection of the people of the Chiefs 
Dom Toise and Jan Tshatshu, I allowed them to use a brand, thus: 3'T., the former 
being the number of the location, and the latter the initial letter of their Chief’s 
names, with which Jan Tshatahu’s people have branded (Toise’s people not having 
yet branded), and I have heard no ression of dissatisfaction at the brand since. 

The natives of this location who live at a distance from this office, say ten miles, 
expressed great dissatisfaction at having to travel so far, in all twenty miles, to 
report the natural increase and decrease—death of a calf—of their stock. To meet 
this, I allowed them not to report in such cases until I made my quarterly inspection, 
when I wrote down the casualties. The reporting the birth or death of a calf was 
certainly a hardship and loss ef time, when a walk on foot of twenty miles is con- 
sidered. This concession; however, satisfied them, and it was as convenient to me, 
having only to render quarterly returns of population and stock, but it is not so 
convenient now having to send to Government monthly returns. a 

This monthly return only shows a true statement of the population and stock of 
sub-locations which may have been visited during the month—say six or seven— 
leaving fifteen sub-locations the same as they appeared in the preceding monthly 
return ; so that the document does not show a true statement, and can be of no use 
to the Government as far as accuracy is concerned. The quarterly return showed a 
true statement to the last day of the quarter. | 

While I met the wishes of the people in regard to their not reporting the birth 
or death of a calf, I made them understand the necessity of continuing to report all 
sales and purchase, the giving and reception of dowry—‘“ ukulobola ”—and the pro- 
duction of proof as to the transactions being bond fide. There is now no expression 
of dissatisfaction at this system of management. 

There are continual quarrels and disputes arising from the want of a eattle- 
pound in this location. The aggrieved parties seldom get paid for damage done to 
their crops by their neighbours’ cattle, having to depend on promises to pay, and these 
Se are never fulfilled until the case is brought before me for investigation and 

ecision. 

I think that there should be a pound in every large native location. It would 
spare mo, and keep the natives from quarrelling and mendacity. 

In conclusion, I may add that the natives, as a rule, express dissatisfaction at all 
new systems of administration until thoroughly convinced that their interests and 
habits of life will not be affected thereby. 


I have, &c., 


J. M. STEVENSON, 
Inspector, Location No. 3. 


By H. Sprigg, Esq., Kei Road. 
Kei Road, 17th September, 1881. 


J. Noble, Esq., Secretary to Native Laws and Customs Commission, Graham’s Town. 


Sir,—1 have the honour to ‘acknowledge your circular letter of 1st. I cannot give 


very full information, as I have beon absent on military duty for twelve months, and have 
not yet resumed my duties as inspector. I have, however, answered the questions as far 
as I can. 


I have, &c., 
HOWARD SPRIGG. 


AE 
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Reprise To 
Quxzstions. 
LE Location No. 5, King William’s Town. Act 6 of 1876 and Act 8 of 1878. 
2. I live in my location, which is more than twenty miles long and from ten to 


38-8. 


fifteen miles wide. When on duty I am constantly moving about it. It takes me 
about six weeks to go round it, visiting every family and inspecting their stock, &c. 
I was absent in July last. I perform certain police duties in connection with the 
location and military duties as Captain in Ist Cape Yeomanry. I have no private 
occupation. 

o part of the location has been surveyed. In the greater part, whith is‘Crown 


lands, the people squat about where they like. More than 1,000 natives are squat- 


9. 


ting on private property in my district. | 

A good many of the men and some women have European clothing, but they 
seldom wear it in their own villages. A few ploughs are used and a great deal of 
drink. Beyond that there is no tendency whatever towards civilisation. 

After twelve months’ absence I am unable to answer the remaining questions. 


H. SPRIGG, Inspector. 


Kei Road, 17th September, 1881. 


By J. Maek, Esq., Kei Road. 
Inspector's Office, Kei Road, September 24, 1881. 


John Noble, Secretary to Native Laws and Customs Commission, Graham’s Town. 


Sir,—I have the honour to enclose herewith answers to Circular, Native Laws and 
Customs Commission, referred to me by Inspector Landrey he being still on leave. 


Sees 


10. 


11, 
13. 


14. 


I have, &c., 
JOHN MAEK, Acting Inspector, Native Locations No. 4. 


Peelton, Izeli, and Gonubie, King William’s Town Division, Location No. 4. 
Reside in about middle of location. 
Land is now being surveyed. 

Not yet given out to individuals. 

Land not yet allotted under new scheme, but each head of family has a plot to 
cultivate. Plough with the ordinary American plough: Sow mealies, Kafir corn, 
pumpkins, and beans. Peelton Valley sues be irrigated by making two good large 
dams. King William’s Town nearest market, but the line of railway runs through 
Peelton, on which there is a pick-up place erected, and produce could easily be trans- 
ported by rail to Panmure or Queen’s Town. Common right to grazing; both Peel- 
ton and Izeli commonages are overstocked ; but I have understood that the Kafirs, 
known as the rebels of Peelton, about 130 families, are to be removed to Government 
ground near the sea coast in East London District. 

Most of the married men class themselves agriculturists; the boys herd the 
stock ; about thirty per cent. go on the public works; a few as servants; two natives 
work as carpenters at Peelton, one as thatcher. SS 

A few school Fingoes in Izeli, under Tonyella, hold small plots of graund leased 
by Government, a few also have purchased ground ; but as I have no sketch plan or 
map of the location I am unable to give as much information as I could wish. | 

None that I am aware of. 

Yes; at Peelton only. Natives dress in European clothing, purchase bread and 
groceries from the shop on the station. 

I think the Under-Secretary for Native Affairs should reside on the frontier, say 
King William’s Town; that he should make frequent visits to the native locations ; 
mix up as it were with the old men of the villages, and ascertain their feelings and 
wishes. Natives do not generally treat their cattle for lung-sickness. I have thought 
that the Colonial Veterinary Surgeon should make constant visits to the locations, dnd 
instruct inspectors how to treat different cases of sickness in cattle and sheep. I 
would Pee if possible, the sale of liquor to the natives. 

Nil. 


I think the natives would not accept the responsibility, and they certainly could 
not be depended upon to trace thefts amongst their own people, particularly of stock 
stolen from Kuropeans. 

Those people who had their cattle branded at first ghee quand satisfied that 
the intention of Government was good, but when certain | newspapers took the 
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matter up, and white Peo went amongst the natives poisoning their minds against 
the Branding Act, some of the natives became dissatisfied, but now they see that 
Government's intention was good. 

Instead of branding all the cattle of the location with the same brand each 
village should have a distinct mark. 


By J. Cowle, Esq., Mooi Plaats and Komgha Locations, in the Division 


of Komgha. 
REP.iigs TO 
QugsTIions. 
Inspector’s Office, Mooi Plaats, Ist October, 1881. 
1. Mooi Plaats and eres he Locations, constituted under Act No. 6 of 1876. 
2. Inspector lives on the location at Mooi Plaats, and follows no other occupation, 


Se ae 


10. 


11. 
12. 


18. 
14. 


15. 


and occasionally visits Komgha location. The natives of Komgha are servants, daily 
labourers, and native police of Komgha. This location is constantly visited by the 
chief constable and police. Mooi Plaats is situated twenty miles from Komgha. I 
have not kept a register of my visits for reason—I reside in Mooi Plaats, I frequently 
go round, and always keep a constable or a detective on the alert. 

The land has not been surveyed. 

Only given temporarily out to the people to cultivate until they are surveyed. 

1. Original numbers of grantees, nil. 

2. Original numbers of village plots, nil. 

8. Original number of grantees (a), nil; (6), nil; (c), nil; (@), nil. 

Numbers of lots under cultivation, 258. ealies, Kafir corn, beans, and pump- 
kins are chiefly grown by the natives. Great portions of the soil on the location is 
very poor and stony. The location is too small. Irrigation, nil. Im a dry season 
there is scarcely sufficient water for the stock. Markets for produce: Komgha, East 
London, and a shop on the location. They graze anywhere on the location. I gave 
permission in the drought to graze on Crown lands. The location lands could not 
ee the stock. Several natives hired ground to graze their stock on during the 
drought. 

Phe natives of the location are only paying hut-tax and house duty, and cultivate 
small portions of lands. Many of them go out to service, public works, as leaders 
and drivers to transport riders, and some to shear and reap in the season. Owing to 
the war the people are very poor, having lost everything. Mechanic residents, nul. 

All the natives are registered, and no others are allowed to reside or cultivate. 

How many lots have been sold, &c., nil. None surveyed. 

There is no tendency among the natives in this location to follow European cus- 
toms in marriage, dress, &. They keep to their native customs, and I think it 
will take a long time to bring them into the European custom. The only change I 
see is that they are going in for ploughs and wagons. The location is young yet. 

The branding of cattle has marked satisfactory in my location; also dealing with 
contagious diseases of animals. Liquor trade has not been allowed. The one evil is 
the brewing of Kafir beer in this location. I should recommend a stop to be put to 
it; it is an evil that will cause a great deal of trouble if not checked; and also the 
custom of dancing. The dancing was stopped in this location until last year, and I 
found it worked well. Last year the Government wrote to say there was no law to 
prevent it, which caused servants to leave from all parts to come to the dancing. It 
was kept up at different kraals over four months. I look upon it as a very great evil. 

Registered voters.—There has been no meetings or public questions brought to 
their notice. 

I think if a committee, say of two or three headmen, were appointed to meet at 
the inspector’s office once a month, and to be paid the day they meet, the day of 
meeting be called by the inspector, forto arrange about matters connected with the 
working of the location with the i ctor, it would assist. I should strongly recom- 
mend that a code of laws be passed for all inspectors, &c., of native locations. It is. 
very inconvenient to manage the natives at a distance of twenty miles away from. 
the seat of magistracy; to take every petty case, &. The Act No. 6 of 1876 
does away with all power for the inspectors to act, which is very inconvenient and 
unsatisfactory. 

With regard to marriage laws, &c., the natives are opposed tothem. It may in 
time, I think, be brought round. 

With regard to branding it has worked satisfactorily. There has never been @ 
complaint. In fact, on one or two occasions the natives have expressed great satis- 
faction. I find the registering of stock has also worked well in keeping down thefts. 

I am also inspector of a small location in Komgha. The municipality has not 
interfered with any right of the location as yet. The people are chiefly servants to 
the inhabitantsof Komgha. They only reside there temporarily. Number of huts, 
nineteen. 
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18, 
19. 
20. 


21. 
22. 


ee 


7-8, 


9. 


REPures TO 
QuusTioxs, 
16. There is no council or ee to consult on the right of occupation. 
17. With regard to the people of je pee Location, the men and women earn their 


living by going out to service as general servants, and many women by washing for 
the village. There is a great deal of drunkenness carried on; the police are con- — 
stantly to be on the alert. 

Regulations about streets,—nil. Size of plots,—nil. Rent, ten shillings to 
Government, and ten shillings to inspector’s salary. 

The children are sent to school and out to service in Komgha Location. As yet 
there is not a school establiched in Mooi Plaats Location. 

With regard to vagrants, thieves, &c., I keep it down as far as the law will 
allow. The natives have their own doctors to attend their sick, &c. 

My office has not been used as a registry office for masters and servants, 

To my knowledge the greater part of the inhabitants of my location have served 
with the colonial forces, &c. There are afew exceptions, who have taken part in 
the war and served their time in Cape Town, that I have allowed to come to their 
relations. 

J. COWIE, Inspector, Native Locations, 


By W. d. Hartley, Esq., Fort Jackson, East London. 


This location is known as the Newlands Location, and is constituted under Act of 
Parliament, No. 6 of 1876. 

(a) Lreside within my location. (6) I do not keep a diary or register. (c) I 
do th discharge any other duties. (d) I do not follow any other occupation per- 
sonally. 

No land has been surveyed for natives in this location. 

Nil. 

(a) The principal cultivation adopted is with the plough, but most of the natives 
keep small gardens not convenient for the plough, which are cultivated with the hoe. 
(5) The principal food grown is mealies and Kafir corn, but in the last two years 
there is a tendency to cultivate wheat, oats, beans, and potatoes. (c) The only 
facility for irrigation is by pumps where land is situated on the river banks. 
(d) The markets are East London and King William’s Town. (e) There are no 
grazing rights to the commonage, but it is used in common. (/) The commonage is 
not overstocked. 

(a) There are very few, if any, of the natives who earn their livelihood solely 
from agricultural or pastoral pursuits. (4) Several of the natives add to 
their income by transport riding, while the majority add to their income by working 
on the boats at East Pondon and in the towns. 0) One by handicraft. (d.) One 
carpenter, who carries on his trade at the Newlands Mission Station, who has seven 
gaa and one assistant. 


There is a tendency to follow European customs, but only by the school Kafirs. 
(@) Marriage-—All natives connected with the mission station in this location are 
married after the European custom, as far as rites of ceremony, but in all cases 
there is dowry paid, but it is not called dowry but ‘‘ presents.”” (4) Dress.—All school 
people are, as a matter of course, bound to wear European clothing, whether at home 
or abroad. The red Kafirs only wear European clothing when they go for work or 
other purposes into towns, which is compulsory. (¢) Houses.—The school or Chris- 
tian Kafirs adopt a better style of house than the common Kafir hut, either by round- 
houses, with plastered walls, or wattle and daub, with two or three rooms. 
(d) Furniture.—There is a tendency in this article to follow the Europeans, commencing 
with a box for their clothes; then stools or chairs, which are necessary to keep 
their clothes from the floor. Many of the school Kafirs follow the European custom 
of sitting at their tables for meals. Cupboards and bedsteads are not uncommon 
amongst the school people, but with the red Kafirs there is no tendency in this 
respect. (¢) Amusements.—Only amongst school children. (f/f) Reading.—I can’t 
say. (g) Festivities—Weddings and school feasts. (h) Vehicles.—Ox-wagons, of 
which there are nine in this location, owned by natives. (+) Jmplements—Ploughs 
only. (7) Utenstls—European manufacture are genorally used. (4) Mood.—Bread, 
coffee, and sugar are becoming commonly used. Pork is also now eaten by the 
~aajority of Kafirs. (/) Language.—They acquire a smattering of English by coming 
in contact with employers who cannot speak the Kafir language, but I do not think 
there is any great taclination to learn. (m) eligion—There is no tendency off the 
schools; the Kafirs, as a people, prefer heathenism. (nm) Hducation.—Only amongst 
the school people. The red Kafir is totally opposed to it. (0) Burial—The Chris- 
tian Kafirs all use coffins, and the funeral services used are the same as used by 
Europeans. | 
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10. I do not think I can suggest any better regulations. 

11. Registered voters, only two. oe a 

12. I think they would, and it would be the means of checking anarchy, which is a 

arent in some cases; but, at the same time, think it desirable that restrictions should 

be put upon wood and bush cutting, or self-interest may come in the way of such 
committee, and the consequence would be the commonage would be denuded of fuel. 
It would also be necessary to avoid any chance of heathen Kafirs having a prepon- 
derance over the school or progressive party, otherwise progress would be fettered. 
For example, the red Kafirs do not believe in autumn or winter cultivation, or in 
cultivating vegetable gardens ; and where the missionary would be willing that he 
should be chairman of such committees. 

18. Cannot say, but do not think they would favour such a proposal. 

14. (4.) Upon first introducing tue branding in the two Government locations, which 
are the only places where I have branded, the people were opposed to it, as they had 
the idea that the cattle when branded were to be taken by Government; but since 
that idea has worn off very little opposition has been shown, and in many cases an 
anxiety is shown to have their cattle branded. (d.) I have not found it to act oppres- 
sively, or cause dissatisfaction. 


W. J. HARTLEY, 
Inspector of Newlands, District East London. 


By C. Lloyd, Esq., East London. 


Location 3, Kulu, East London Division, 22nd Sept., 1881. 
John Noble, Esq., Secretary to Native Laws and Customs Commission. 


Sir,—I have the honour to be in receipt of your circular, embodying questions relating 
a the condition of natives on locations, and have pleasure in answering the questions in 
eir order :— 


1. Location 3, East London Division, Acts No. 6 of 1876 and No. 8 of 1878. 
2. Yes; to August last had no other occupation, but now, in addition, have charge 
of rural police. 
3-8. oe on private property. 
9. oO. 
10... These matters should be left to the inspector. 
11. No registered voters. No. 
12. Not necessary. 
13. The natives in this location are heathen. 
14 A little trouble at first before the object of branding was understood, but now 


the people in the location are usually anxious till their cattle are branded. The idea 
prevalent was that Government intended to appropriate the cattle. 


I have, &c., 
CHAS. LLOYD, Inspector. 


By A. Kropf, Jun., Esq., Stutterheim. 
Inspector’s Office, Stutterheim, 8rd September, 1881. 


1. Upper Kabousie, Wartberg, and Umgwali,in the division of Stutterheim, con- 
stituted under Act 6 of 1876, and Act 8 of 1878. 
2. I live in the centre of the abovementioned three locations, which are visited 


every woek as following :—Wartberg on Tuesday, Umgwali on Wednesday, and 
Upper Kabousie on Friday. I discharge no other duties with my constables but 
inspectors’ and ordinary police duties. 
Entries during one week in July last :— 

1. Native Lotana reports one red and white ox and a red cow, lawfully ob- 
tained at Bolota ; pass produced and found owners. 

2. Nthlombe reports a white ox, black head, white face, obtained from Kama’s 
location ; pass produced and found owners. Also reports the death of four sheep and 
one goat. 
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3. Busark-reports four of his calves are weaned (two heifer calves and two 
bull calves) which are now added to the number of heifers and bulls. Also reports 
the increase by a black heifer calf, white on breast and white between hind legs. 

4, Kenene reports the red cow, white along belly, died. 

5. Ntshanta reports the dun and coloured ox died; also reports an increase 
by a brown witerug heifer calf. 

6. Windfols reports a black and white wae cow received from his neigh- 
bour Mpehle ; also reports that the red cow with hang horns died, and the young 
black bull, white on , removed to St. Matthew’s. 

¢. Nduzo reports the increase by four calves being calved by four of his 
young heifers. These heifers are now added to the number of cows. 

8. Velapi reports one bull calf and one heifer calf weaned, which are now 
added to the number of bulls and heifers. 

9, One strange heifer found in possession of Hamani, of whose arrival no 
notice was given to me, satisfactory proof of ownership being given for the same. 
The heifer has not been seized and impounded, but I brought a charge against 
Hamani for contravening the 7th Section of Act 6, 1876. 

The only land recently surveyed for allotments is in the Umgwali location. 
Applications have been made to Government to have also the land in the other two 
locations surveyed. Extent of allotments surveyed for Umgwali natives : 150 ten-acre 
lots ; Rojak of village plots : 150 half-acre lots. 

ot yet. 

The arable lots at present cultivated are still the natives’ old garden lots which 
they used to cultivate all the time before the new allotments were surveyed. The 

ow mealies, Kafir corn, wheat, barley, oats, &c. Few plots can only be irrigated. 
eir market is at Stutterheim and King William’s Town. The grazing on com- 
monage not limited. Not yet overstocked. 
he majority of grantees and leaseholders earn livelihood by agriculture. 
About thirty ride transport. Nearly all the young men are in service. There are 
about six mechanics—carpenters and wagonmakers. 

The majority are people living since ten to twenty-five years on: these locations. 
vee have arrived from a distance about two years ago. 

one. | 

The tendency to follow European customs is growing amongst the natives on 
Wartburg and Umgwali rather too fast, 7 y in marriage feasts, when thoy 
spend so much as to have debts for years. They like to learn and speak English, 
and among the Fingoes is a great desire for education. | 

For the present I cannot advise local authorities in these matters, especially in 
locations mostly consisting of heathens. A trial could be made in the locations on 
mission stations. 

Number of registered voters, six. They show no interest in public questions if 
they are not roused; but then they attend, and especially when the discussion refers 
to taxes. . 

On the mission stations, Wartburg and Umgwali, they would be willing to 
have the local management, regarding sanitary and other regulations, like a munici- 
pality; but on the locations like those of Upper Kabousie, where the natives live 
scattered on small farms and native grants, it could not be done. The committee 
should be chosen by the people. 

The Christians would like their law of marriage to be assimilated to that of the 
Colony, but not the heathen. 

The cattle in my district are not yet branded. The natives in the Upper 
Kabousie locations altogether object to their cattle being branded. The natives in 
the Wartburg and Umgwali locations would not object to branding if the first letter 
of the name of their locations would be taken for the brand mark of their cattle; but 
no other letter would they aceept. 

The branding of cattle facilitates the duties of an inspector, and half the 
number of constables would be required to assist the inspector in carrying out his 
duties if all the cattle were marked with a certain brand mark; but if the branding 
cannot be carried out everywhere, and also applied to natives and cattle, who do not 
come under the operation of the Native Locations Act, it should be done away 
with altogether. 

The nature of the dissatisfaction expressed is that in some districts the Govern- 
ment mark has been used, besides the location brand, to mark the cattle with: 
and, secondly, that only some natives, and not all, residing in the district, come under 


A. KROPF, Inspector. 


‘the operation of the Act. 


By W. C. deffrey, Esq., Kamastone. 


-Kamastone and Oxkraal Fingoe locations have been established more than 
thirty years. Am not aware of any Act of Parliament or ordinance by which they 
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were constituted native locations. The ground was originally in the possession of 
Kama and his people. The Fingoes were allowed to settle here when Kama moved 
with his people to the lower country. 

I reside in the location ; have done so for the last twenty-five years. When released 
from office work am always visiting some part of the locations or other. I am 
ae ibaa of the locations, special justice of the peace, receiver of house duty, 
collector of land rent, issuer of stamps and titles. Have no time for other occupation. 

Extract from record book from 4th of July last to 9th instant :— 

4th. Limésélé took gun compensation money to-day—£3. 

5th. Jacob Masoka reports the death of Jantje Masoka’s wife of chest complaint. 

Over case of Masi vs. Jacob Masoka for illegal impounding heard to-day, 
decided that Jacob had a right to impound, as the tender of payment was 
‘ 6 ca aay : a 
6th. Jaco a too compensation money—£8. Jacob Mgula took 
his titles to-day : titles, £2 108. 3d. ; gitrene 15s. 6d. Lacuvana took cs 
his titles to-day : titles, £2 10s. 3d. Pcemhavé took up his titles to-day: 
titles, £2 10s. 3d; quitrent, 15s. 6d. 

7th. At office. 

8th. Proceeded to Whittlesea to sue Qovogovo in the magistrate’s court for 

arrears of hut-tax. 

9th. Engaged William, a Gaika, as shepherd for six months— w £3. James 

Mkepé, Noto Mkepé, Booy Mkagéma, Doné Mkagéma, and Bavi Mkagéma 
took up their titles to-day: total paid, £14 10s.; house-duty paid, £8 10s; 
hut-tax paid, £23 10s. 

The whole locations have been surveyed. The extent of garden ground for each 


individual is six (6) acres; building lot, half an acre. Many families have twenty or 


thirty acres of arable land between them. 


(1). Kamastone location 686 grantees ; Oxkraal Location, 1,089 grantees ; total 
1,775 grantees. 
(2). Same number of building erven. 
(3). (a). 101 grantees have taken titles, ¢.., 202 titles to the 101 men. 
(b). At least three-fourths of the original number of grantees are at pre- 
sent in resident occupation. 
(co). None have sold since the survey, as far as I know. 
(ad). Not twenty have leased their lands. 


In good seasons every lot is cultivated. The American plough is y used ; 
in some cases the harrow, in most cases a bush. Wheat is grown largely. is years 
if nothing happens to the crops, ten thousand bags of wheat will bereaped. Mealie, 
are plentifully sown. Kafir corn is gradually dying out. Many sow oats and barley. 

The facilities for irrigation are many, as there are a number of mountain streams. 
Of late years, these have been led out where possible. While they have been a benefit 
to those who have done so, they have led to much squabbling, as water rights are 
not clearly defined. The markets for produce are wherever the seller can get the 
best price. Boorland takes up much grain from these locations. The rights of grazing 
are unlimited, no rule having been made as to the number of stock a grantee can 
keep. At present I do not think the commonage is overstocked, as there is still a little 
Government ground near the location which dhs Fingoes use. When that is sold the 
commonage will be too small. 

I think nearly all the grantees get their living by agricultural and pastoral 


pursuits. Perhaps twenty men mde transport; half-a-dozen have shops; about the 


same number are masons, carpenters, and thatchers. As arule, they do not take 
kindly to traders, and some who have been taught trades prefer to work the soil. 
Men who are hard up will often go out to service for a year or two, accumulate a 
Sh stock, and then return to the locations: a good season is sure to bring them 

ack. 
If any vacant ground is let, that is, ground belonging to a grantee who fora 


time has left the locations, it is let by the year at the same rate the owner would 


have to pay to the Government in the shape of taxes; but a rule exists that a man 

belonging to one sub-location cannot hire land in another sub-location. It must be 

hired by a grantee of the same block. Outsiders are jealously excluded. 

: oe ave been sold to Europeans that I am aware of; offers have been made 
ut refused. 


There is a growing tendency among the Fingoes to follow European customs in 
marriage and dress to @ ruinous extent, even to borrowing the superintendent’s 
spider to ride to church in. 

Many good houses, about one hundred, have been built in the locations, but as 
yet the hut predominates, though a more substantial stone hut is taking the place of 
the grass one. All houses built now are built on the erven. 


Cannot say much for furniture. I know one man who keeps a well furnished 
room for strangers ; so clean, the most fastidious might enjoy a night’s sleep there. 
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Amusements—principally horse-racing and shooting. Cannot shoot now, as they 
have no guns. 

Reading and writing are extensively practised. At present the literature they 
have is scant, and money would be well ee in translating some of the simpler 
hale into the Kafir language for their enlightenment and the expansion of their 
ideas. 

Festivities, such as I have instituted in honour of the Queen’s Birthday, are 
thoroughly enjoyed, and a yearly grant should be made to the officer in charge tc 
oe up a loyal feeling, and give the headmen a good feed. Marriage feasts are 
high times, but Kafir dances are getting few and far between. 


The buckwagon is largely used ; one or two men drive their own carts. Euro- 

pean implements are much used. Utensils of a common kind are found in most 

ouses. Coffee, tea, and sugar are in great demand. Meat is much esteemed, but 
not often used except by the upper ten. 

Language is still the Kafir, and though many have been taught English, as a 
rule, few speak it; Dutch is more frequently used. 

Religion has a good hold on many. 

Education is not sought after, as a rule, by the heathen population ; though there 
are many schools in the locations, there is no general tendency tosend children. Among 
the church people there is room for improvement in this matter. The whole conduct 
of mission schools necessitates revision and alteration. 


Servants are much sought after by the Fingoes; let a man have but a few 
sheep, if he can get a Kafir herd he will It seems the height of his ambition to 
have a Kafir servant. There are nearly two hundred Kafir servants in the locations. 
Wages range from three to six pounds per annnm. 

The matter of branding cattle will be dealt with under question 14. 

Contagious diseases come under the law of the Colony. 

As these locations are in the Colony I cannot see how trade can be interfered with 
or regulated. ; 

The liquor trade is dealt with in the titles, and cannot be carried on in the loca- 
tions. I would here submit that the officer in charge of these locations should have 
full power to act in all these cases at once, and also in the matter of master and 
servant. 

Seventy registered native voters. 

Fingoes are always ready to hear news and will spend whole days, and sometimes 
nights, in discussing a question, and I think take great interest in public events, and 
have some astonishing way of acquiring news. 

On this question I must explain my mode of carrying on the management of 
these locations. The two locations are divided into twenty sub-locations or farms: 
each farm has its headman, who is responsible to me, as the building lots are laid 
out in villages. In the Oxkraal location a man was elected by the iy of the 
several villages as the overseer thereof. Itis that man’s duty to seo that all things 
go on right in his village ; if anything is wrong, he reports to the headman of the 

, who inquires into the matter, and if there is need he can call the other heads 
of villages in his block to his aid, or else report the matter direct to me. 

In the Kamastone location each farm has its headman, to whom a double allot. 
ment of land is given (also in Oxkraal). Every second year two men are elected by 
the erf-holders of each block to be overseers, or a committee to assist the headman 
at all times. This latter system I have found work well, and if aman does not do his 
duty he has no chance for re-election. In one part of the Oxkraal location, where 
twenty-eight men were wanted for the same number of villages, the whole twenty- 
eight elected were members of the Church. 


Though this is a system of self-government, instituted on my own responsibility, 
I look upon it as successful, and to this general oversight, the one watching the 
other, I attribute the fact of general quietness, good order, very little crime and cer- 
tainly less stealing, than under any other ten thousand natives inthecountry. As an 
example: an old resident goes into Kafirland ; he returns with four head of cattle ; 
says his brother has given them to him for milk ; his headman asks for a pass for 
the cattle; it is stated as lost. The headman brings the cattle and the man 
tome. Knowing the man well, and knowing that he had a brother in Kafirland, I 
detained the cattle, but sent the man back for a pass. That was the last I saw of 
him, but five days after, the owners of the cattle turned up and had their stock returned 
to them. 


These twenty sub-locations are separate and distinct, each having their own 

boundaries and working men or committee, the officer in charge being head over all. 

I do not know that I can suggest any better plan. I am not in favour of worry- 

ing the natives with too much governance. I would rather teach them to carry on 
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21. 


22. 


their own affairs in the best possible way, and be ready to step in when things do 
not work well and help to put them right. I believe that with fair idance the 
Fingoes of these locations are quite able to look after themselves, and with the spread 
of religion and education among them they will hold in check evils found in those 
who are not influenced by the same. this system I find I can come down more 
heavily on the obstinate evil-doer, and that a wholesome dread exists of being brought 
to the office. 


The office of headman is supposed to be permanent, and he has double privileges 
in land, &c., for the work he is supposed to do. Of the twenty headmen thirteen are 
supposed to be Christians. 

This will be dealt with in the paper on marriage laws, &c. 

The natives in these locations look upon the Branding Act as oppressive and 
unjust, and would never willingly submit to it, that is, that a Government brand 
should be used, or that it should be done at the command of a Government inspector. 
The Act has not been in force in these locations, as on these grounds I have hitherto 
pEpone it, and two independent officers could not work in one location. I believe 

e people are favourably disposed to branding their own stock. I would 

that all owners of stock should be required to brand or mark. their stock with their 
own brand or mark, that brand or mark to be registered in the superintendent’s 
office, with the number of stock so marked ; that whenever a man brings any fresh 
stock into the locations he shall at once report the same to the superintendent and 
headman, and show how he came by them—by purchase or otherwise. This fresh 
stock shall be added to his former number as soon as marked, the heads of villages, 
or headmen, being instructed to report immediately if they see any stock in a man’s 
kraal not marked with his brand; failing to do this, I would suggest his removal 
from office, or a fine, and a fine for the man neglecting to mark. 


From 15 to 20 I am not supposed to answer I conceive. 
All servants brought into the locations are contracted and registered by me. 


The men of these locations have always been ready to join the colonial forces 
when called upon. About 500 went out during the Gaika war, and about 400 during 
the Tembu disturbance. Only one family, that I have any knowledge of, joined the 
rebels; they were not Fingoes but Basutos. | 


Pie closing these answers I would make a few general remarks which may be 
useful :— 


Ist. As to the issue of titles. It is now nearly five years since the survey 
was completed. Up to date no titles have been issued: for the Oxkraal location, 
pach many have been asked for. Three hundred and sixteen are still wanting to 
complete the Kamastone location. A mistake was made in giving one man two title 
for his lots, when they both appear on each title. Another mistake was madein at 
first charging for these titles £5 5s.; then reducing them to £3 14s. 6d.; a third 
time reducing them to £2:'10s. 3d. Another mistake was made by the late Com- 
missioner of Crown Lands when here. The ‘people understood him to say they would 


_ get the titles for thirty shillings, but’ the honourable gentleman omitted to say the 


stamps would still have to be paid for. He only referred to the survey expenses. 
Thus a portion of the grantees think they are being charged more than the Govern- 
ment told them. All these things have gone against a general redeeming of the 
titles. There has been aes upon change, and a native is very suspicious of that. 
I do not think the people look upon £2 10s. 3d. as too great a payment. They are 
thoroughly satisfied with their allotments, which are very jealousy guarded and taken 
care of, and had it not been for the losses stated, I have no hesitation in saying that 


_ more than two-thirds of the titles issued would now be in the hands of the grantees. 


What is now required is some positive word from the Government as to what is to be 
the fixed price, as the issuer of these titles has been placed in a very awkward posi- 
tion with the grantees by these repeated changes. 

I believe very heartily in individual tenure. It has worked wonders in these 
locations. Many improvements have been made, and a move is now going on to 
enclose a large number of lands, with a wire fence, to cost something like £80. 

2nd. Besides the 1,775 grantees in these locations, there are:—Two mission 
glebes ; two farms, of 1,000 acres, to chiefs; two farms, of 500 acres, to deserving 
men; eighteen double allotments for headmen; sixteen school erven and gardens ; 
three trading stations; two public outspan places; total area of locations, 63,000 
morgen. | 

I consider the officer in charge of these locations should have magisterial powers, 
subject, of course, to the usual revision. The people wish for this also. At present 
the staff is one superintendent, one clerk, one constable, no lock-up. 
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By F. d. Evens, Esq., Whittlesea. 


Inspector’s Office, Whittlesea; District Queen’s:' Townj-_ 
October Sist, 1881. 


‘ John Noble, Esq., Secretary to Native Laws and Customs Commission. 


 &8 
herewi 


ir,—I have the honour to acknowledge the receipt from you of a circular (returned 
th); containing a series of questions; and for the information of the Conjthission on 


Native Laws and Customs I beg to reply as follows :— 


Rarues 70 . 
Quaeriaxs, 
1. 


2. 


14. 


l. 


in fact, any of the vices of 


Whittlesea and Mapassa, including a portion of Cathcart division, under Acts 
Nos. 6 of 1876 and 8 of 1878. | 
I live within the boundaries of my location, . I keep a register of stock and 
ppulation, and make official visits to the several locations under my supervision at 
ifferent times, but never let the inhabitants know of my approaching visit, - 
Collector of revenue, and.issuer of passes under Act. No.,22-of, 1867,;, I follow. no 
other occupation. ; | as eaohn 
my locations are on private property, and.are dotted about on the several 
farms within the area over which I am inspector. im 

_ The:natives-under my supervision generally hire-the lands.ta cultivate or work 
the same on the half system, and usually pay, forthe grazing of their stock as well. 
Some of them ride transport ; others again at times work. for the sundry farmers, 
especially during shearing and reaping seasons.. There are no native mechanics, nor 
any engaged in trade. . | | o 

-Thereis.a growing Padeney to follow European customs in dregs and, liquor; 
the Kuropeans, _ 

I do not think that the branding of cattle, or anything mentioned in this clause, 
could be altered for the benefit of the natives in this; location. 

_ There are no registered voters in this,location., The natives show no interest to 
meet to discuss public questions; but will take any. amoust, of trouble to ‘attend a 
dance party, where there is always a lot: of reeting: Agar ing going on, and they will 
take great trouble to meet together to follow any of their native customs, 

@ natives do not care to follow the colonial law of inheritance or , marriage, 
but in every case follow their own customs, especially with: regard to the law of 
inheritance. | | 
' ‘The natives under my supervision have taken to the branding of their cattle 
very kindly, and in no case have I had to use harsh measures. My plan:has, been to 
allow each native possessing such to use hia own branding iron, which is registered. 
I also keep a full and detailed register of stock possessed by him, inchiding marks 
and description. | 

I have not found that the natives are dissatisfied with being brought under the 
operations of the Location Act, especially after they have been used to the working 
of the same; in fact, I have had natives tell me that it was one of the. best ;things 
the Government ever did for the honest native; but;dissatisfaction is caused to my 
natives by the Government allowing the. mission stations situated within my boun- 
daries to be especially exempt. And my natives have repeatedly asked me why the 
Government e two laws—one for. the natives residing at mission stations, and 
another law for those residing on farms. They ask me, further, whether-the Govern: 
ment consider that natives living on those mission stations cannot steal or-do any- 
thing contrary to the laws of the Government. 

The abeve.is about the only cause of dissatisfaction expressed by the natives to 
me with reference to the Native Location Acts of 1876 and_1878; and, of course, 
generally speaking, it is impossible to make natives understand why distinctions are 
made, especially when they can easily see that mission natives, as a,rule, are ngt 4 
bit more orderly than themselves; and on more than one occasion the farmers in 
the neighbourhood have petitioned the authorities on the way. the, Government have 
put the Location Acts in force in this district, by allowing the mission stations to be 
specially exempt. 


I have, &v., 
F. J: EVENS, Inspector of Location. 


By J. C. Pinkerton, Esq., Gwatyu, 


The namés: of my locations are Quebeqwebe,. Bolotwa, Inidini, and Gwatyn, 
constituted undér Acts Nos. 6.of 1876. and 8.of 1878.. 

I do not live in my location, but occupy a seater my.locations : extend- 
ing to about ten miles on one side, a Tee iles:. on the other. I visif my 


location twice a month. I keep no-diary, but iall. entries iconnacted with ialtera- 
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11. 
12. 


18... 


14, 


tions in my locations direct into a book supplied by Government for that purpose. 
The only other duties performed by me, "besides those connected with my office 
of inspector, are those of receiver of house duty for this ‘‘ ward.” I donot follow any 
other occupation. 

There are no allotments surveyed for natives in my locations, the ground (three 
farms) being private property; native grantees, viz.:—Benjamin Darala, Joseph 
nore and Gonguhella. | 

il. 
There is an abundant supply of water on these farms for irrigation purposes, 
and considerable quantities of wheat mealies, and Kafir corn are produced annually, 
These find a ready market amongst the traders in the immediate neighbourhood. 
The pasture lands are very much overstocked. 

e population of these locations is about 1,000 souls, and is supported entirely 
by apricultural and pastoral pursuits. There is no handicraft carried on by the natives 

ere. 

These locations were, till very recently, a part of Kafirland, and have remained 
in all respects very much as they were then, the tenants paying a small annual rent 
to ae a who is the owner of the ground. 

There is little or no tendency amongst the natives here to follow European 
customs. Much has been said about the defects in the native character in this 
respect, and of the tenacity with which he holds to his national superstition and 
immoral customs, notwithstanding the higher civilising influences with which he is 
daily brought into contact within the Colony. For my part I fail to see the great 
benefits he is likely to derive from these influences, circumstanced as he is in this 
neighbourhood. Here hundreds of Kafirs are located upon three farms, the property 
of natives, who huddle together as many tenants as possible, in order to secure a high 
rent for the ground, each kraal paying to the owner of the farm an annual rent of 
£5. Thus the veldt is very much overstocked, the portion of land allotted to each is 
necessarily very small, and anything like prosperity is impossible; the peeple con- 
tinue in a chronic state of poverty. Even to this meagre allotment there is no fixed 
tenure; the tenant is subject to the caprice of the owner, and may at any time be 
rendered homeless at a moment’s notice. Thus in their social condition these people 
are little better than vagrants, and in fact are pa regarded as such by their 
he capddei As to the civilising influences with which they are supposed to be in 
daily contact, and by which they ought to improve, I fail to see them—in this 
neighbourhood at least. It istrue the farmers treat them kindly, provided they never 
outstep the strict letter of the law, but, as a rule, they are left very much to them- 
selves. The only white men to whom they can apply for counsel in cases of difficulty are 
the magistrate and the inspector. Should these be judicious men and faithful to 
their charge, they will have the full confidence and respect of their people; but, con- 
sidering the circumstances above indicated, the magistrate or inspector can do very 
little in the way of oe and educating these people in the principles of civilisa- 
tion and industry. Nor do I see how this evil is to be remedied, while the present 
system of large locations on cas property continues. I think the native locations 
are necessary in the Colony, but they should be permitted only on public land with 
some fixed tenure. The number of inhabitants of these locations should be limited 
according to the neighbourhood and the capabilities of the ground. Thus the loca- 
tions, in addition to supplying labour to the farmers near them, might become in 
some measure centres of native industry and usefulness to the community instead of 
being, what they too frequently are now, dens of laziness and dishonesty; and the 
ae could, with more reason then at present, be held responsible for their 
conduct. 

There is no liquor or other trade carried on in any of my locations. In the 
matters of ue peura) of cattle, and contagious diseases of animals, unless the law is 
uniform, and strictly enforced in every location, it becomes worse than useless ; it 
causes no end of confusion, because cattle are constantly changing hands and being 
removed from one part of the country to another, and if the matter were left to 
local regulation, ¢.¢., having different rules in different localities, the difficulty of 
vee stolen cattle, by the aid of inspectors’ books, would be very much increased. 


The natives require to be governed with authority, and any officer appointed by 
Government holds an authority which they recognise, and to which they will, in all 
cases, render obedience, but such a governing body as the committee mentioned, 
would receive no consideration—at any rate, amongst natives such as these under 
my ge. 

The natives have no wish to alter their custom as to marriage, nor do I think 
they will do so for some time to come, but in most cases I think they prefer the 
colonial law of inheritance. — 

_ At first, the Branding Act caused me a great dealof trouble. I waited, however, 
for some time, in order to explain the intention of Government in introducing the 


APPENDIZ &.—REPLIES BY A. MODIARMID, ESQ., GLEN GREY. 364 


Rurires TO 
QuszsrTions. | 


| Nthlaka, 19th September, 1881. 


-” 


Act, and got the people to understand clearly what it meant before I tried to enforce 
it. They after a time became not only willing to mark their cattle, but anxious to do 
so. <A great deal depends upon the officer who has the carrying out of this Act 
whether it becomes oppressive or not. There is nothing in the ‘‘ Act” itself that need 

ress heavily upon the people, nor is it regarded as oppressive by the natives of m 
fooations I do not insist on having the cattle marked with my ‘‘ Location Brand.” 
If a native wishes to use his own branding iron, I do not object, provided it isa 
reer ee mark. I believe this is in accordance with the letter and spirit of 
the Act. 


JNO. O. PINKERTON, Inspector, 
Location Gwatyu. 


By A. McDiarmid, Esq., Glen Grey. 


Superintendent’s Office, Glen Grey, 
18th October, 1881. 


John Noble, Esq., Secretary to Native Laws and Customs Commission, Graham’s Town. 


Sm,—In reply to your circular, dated 8th September last, forwarding a series of ques- 


tions on native customs, laws, &c., for my reply thereto, I have the honour to write as 
follows :—- 


1. 


3- 


The name of my location is Glen Grey, about one-third of the district of that 
name. I am unable to give the Act under which I am appointed, although the term 
‘‘superintendent ’”’ is frequently used in many of the Acts of Parliament. 

I live in my location and visit Hopley Survey, in the Dordrecht district, once 
every month. It is distant from this place about forty miles. I perform no other 
duties, and have been in the service seven years; six years as clerk in the Transkei. 
I visit every part of my district periodically every three months, my doing so more 
fecauontly hang unnecessary, since I am compelled to visit different parts of it very 
frequently in cases of assault, theft, and garden disputes. 


4. My location, asis the case with the whole of the Glen Grey district, has been 


surveyed into farms; of these four have been granted to natives under perpetual 
quitrent, viz. :—‘‘ Mahonga,”’ ‘“‘ Umlanjeni,”’ ‘“ Kiss Makasi,’”’ and “‘Jantje.” Tho 
size of these farms, I am led to believe, vary from 700 co 2,000 morgen. The re- 
mainder, in number about twenty-six, are occupied by natives, who pay hut-tax and 
house duty. Over the inhabitants of each farm a headman is appointed, who, in his 
turn, along with three or four others, are placed under the charge of a first class 
headman. 

The number of arable plots is 3,584 ; the number under irrigation is 492 (about). 
There are sown, where there is water, with wheat, barley, and oats, and even potatoes ; 
on lands where there is not, or where there cannot be, irrigation, mealies, Kafir corn, 
and pumpkins. The markets are principally Queen’s Townand Dordrecht. Upon the 
whole, the farms could stand a good deal more stock. Each of the Government 
farms, placed under a headman, is occupied by a number of natives, who have their 
garden plots and a common right as to cages) ground. I have always endeavoured 
to give ieseeaing natives, where it was possible, a piece of ground under water as 
well as a ‘‘ dry-ground”’ plot. I must mention that one of these farms was granted 
to the late Mr. Warner. Another, on which stand the Glen Grey Government build- 
ings, is exclusively reserved for Government purposes. 

Of the grantees the natives cultivate on an average thirty acres, and possess 
stock varying from 300 to 1,300 sheep and goats, and cattle from 80 to 120. These 
landholders have numerous natives living on their farms, who either plough on the 
half or pay an annual rent varying from 10s. to £5 per annum. Almost all—if not 
all—combine agricultural and pastoral pursuits. 

In the district there are about twenty-eight natives who have wagons and ride 
transport. 

t is impossible to say how many serve with masters; but, judging from the pass 
register, from March last to date, 896 natives have procured passes for the purpose of 
entering the Colony in search of employment. 

Yes, there are native mechanics—six carpenters and one mason—all engaged at 
their trades. 

Amongst both sexes there is a growing tendency to adopt European clothing, 
and I believe had they ample means they would throw aside the blanket 
and gradually the red clay. As regards European customs in marriage, only people 
belonging to mission stations adopt them. 

I am afraid that of late very few have gone over to Christianity even formally ; 
this more especially with regard to the Tembus. Many heathens see the advantages 
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of education, and some do sénd their thildren to school, and others, though not disin- 
clined to have them educated, prefer having them at home to herd the stock; and 
very often a fear that their children, by attending schools, might become ‘‘ Gqobokas ”— 
Christians—keep them away from school.. 

There are in my location about seventy-six square built houses belonging to 
natives, some of which would do credit to Europeans. 


10-12. Ido not think any native community ripe for self and independent local govern- 
‘ment, but I think we may gradually train them to such, ¢.g., provision might be made 


13. 


that each location, or portion of a location, should be created a corporate body, enact- 
ing its own bye-laws (subject to the approval of Government) with regard to the 
diferent matters enumerated in question under reply, the magistrate or other officer 
in charge, being chairman ez officio, and that each body should have the right to elect 
pore to see these laws carried into effect, and to prosecute any offendmg parties 
efore the magistrate’s court. So far as I have seen, and so far as I have sounded 
them, natives would have no objection to such a measure, but rather look on it 
favourably. 
School Kafirs naturally have no objection thereto, but I think heathens would 
object, and, if they eould, would resist such a measure; but, at the same time, I do 


_ not think that, even in their case, such a change would produce any very strong feel- 


14. 
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ing, provided such a Jaw had not a retrospective effect, and they had timely notice. 
do not think the branding of cattle would cause dissatisfaction, provided each 
man had to put his own name on his stock. 
The Act has never, to my knowledge, been put in force in the Tembu Location. 
Norze.—Among the School Kafirs thore is evidently a rapidly growing inclination 
and desire for the education of their children. 


‘I have, &., 
A. M. McDIARMID, 
Superintendent of Locations. 


By Jd. W. A Morris, Esq., Aliwal ‘North. 


Aliwal North. (2) Amended regulation of 28th July, 10%6. | 

No. (2) Two or three times a week. (3) Keep a register of occupants of huts. 
(4) Streetkeeper and water bailiff. 

No. (2) Generally about thirty feet frontage. 

' About eighty. 2) Eighty. (8). None, 6. Eighty. o. They are constantly 
exchanging huts. d. Cannot lease; occupants are looked upon as owners whilst they 
pay a rent of 10s. per year. 

None. @ None. (3) None. (4) None. (5) Some few have fowls and sell 
eggs on the Aliwal market. (6) No right except by lieense. 3 
Some have wagons and oxen and ride on building material. (2) None. 
The residents of location consist of Basutos, Fingoes, Tambookies, and a few 
Hattentots. 

~ None. 

There is a slight tendency amongst a few in marnage, dress, houses, furniture, 
education, and burials. 

‘Cattle are not branded. (2) They generally send their stock to Herschel or 
Basutoland. : 

‘None. (2) No. tine 
There is no organisation of this sort in the location. 
With the exception of a few who are well off, they chiefly follow their own laws 


and customs. 7 


14. 
15. 


16. 
17, 
"18. 
19. 
* 90. 
21. 


ys 


Answered in No. 10. . 
The occupants must obtain permission to build a hut, which is looked upon as his 
own whilst he pays a rent of 10s. per year. 
The commonage belongs to the town. The commissioners cannot grant any 
more rights than above stated. _ 
Nearly all general servants. (2) A few may live on their wives’ earnings. 
About from twenty to thirty feet frontage in streets. (2) Rent of 10s. per year. 
_ Bchool mostly. 
There may be a few of each of the above. (2) All sick attend the district 


surgeon. 
No. (2) The civil commissioner's office grants contracts between master and 
servant. 

Some of the Basutos went to Basutoland during the war. 
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By G. Lynn, Esq., Division of Tarka. 


I am inspector of native locations for the whole division, under Acts of Parlia- 
ment Nos. 6 of 1876 and 8 of 1878. Locations have been established on the following 
farms, viz.:—‘‘Schaap Kraal,” ‘‘Schaap Kraal Hoek,’ ‘“ Kafirs Hoek,” “ Zuur- 
fontein,”’ ‘‘ Zwavel Krantz,” ‘“‘ Kalkoen ntz,” and ‘‘Spitz Kop.” Locations by the 
Act 6 of 1876 are only established where there are five huts and more within an 
area of one square mile. 

(@) I do not live in any of the locations. (5) I make official visits at least once 
a month to each location. (c) I keep the following records as required by the 
Honourable the Secretary for Native Affairs, viz.:—1. Population Return ; 2. Descrip- 
tive Return ; and 3. Return showing increase and decrease of stock. (d) The follow- 
Ing is an extract from Return No. 3, during the last week in July, 1881 :— 


25th July, 1881.—Danster, 10 sheep and 8 goats died from poverty; W. Kneep, 
8 sheep died; M. Masoon, 38 sheep died and lost during snowstorm; Keyman 
April, 8 goats died ; Koko Magisa, 2 sheep purchased from Mr. W. King, for 
which certificate is furnished; September Letsea, registered at location at 
Spitz Kop, stock: 3 oxen, 8 cows, 4 heifers, 7 calves, 2 mares, and 28 goats— 
certificate furnished. . 

26th July, 1881.—Nindge, 2 sheep purchased from a native—certificate produced ; 
September, 6 goats died; Captain, one ox died—red, schilder belly, right ear 
stwmp and cut in front; Jan Oliphant, one ox died—light red, left ear stump and 
halfmoon behind; Rovoikop, one cow died—black, white belly, right ear stump 
and cut in front. 

27th July, 1881.—Piet Jacobs, one cow sold—red, right ear swallow tail, left ear cut 
in front and halfmoon behind ; Dial Keete, one cow sold to Mr. D. Huttaugh— 
red, right ear stump, left ear slit, and halfmoon behind. 

28th July, 1881.—September Oliphant, one cow and one heifer purchased, for which 
certificate is furnished ; Booy Makay, registered at the Tocation Zuurfontein, 
stock: 8 ozen, 7 cows, 5 heifers and 2 calves—certificate furnished; Piet Moss 
sold 5 oxen, 3 cows, 1 bull and calf—description entered. 

29th July, 1881.—Piet Mener, one mare lost; Jan Magaga, one cow died—red ; Koko 
Mazisa, six oxen sent to the Macazana, Bedford district—description entered. 

30th July, 1881.—Z. T’Seka, 6 goats lost, and three sheep killed. 

31st July, 1881.—Machebene, one goat killed, one cow died—black and white, 
swallow tail right ear; 2 oxen purchased from Mr. Whitehead—certificate fur- 
nished, and description entered in Descriptive Return. 


(e) Talso grant passes tonative foreigners, under Act 22 of 1867. Follow no other 
occupation. 

The land of my locations has not been surveyed for allotments for natives. The 
locations are all on private property. 

No location land has been given out to individuals. | 

Cannot give the number of arable lots which are cultivated. Natives invariably 
plough and sow corn, barley, maize, or Indian corn, on the halves with the peepee 
of the farm on which the location is situated, and they (natives) are allowed to graze 
a limited number of stock. Principally wheat and mealies are grown. At some 
locations Kafir corn is grown, but not extensively. The facilities for irrigation at 
some of the locations are good, and a ready market for all kinds of produce at Queen’s 
Town, Cradock, and Tarkastad. Natives are allowed to graze a limited number of 
stock on the town commonage, which appears to be overstocked. The location within 
the municipality is not under my control (vide Act 6 of 1876). 

Most of the natives residing at the locations established on private property can 
earn their livelihood by agricultural and pastoral pursuits which are invariably com- 
bined. A few add to their income by entering service with a master, and go out 
shearing sheep and Angora goats. There are no native mechanics resident in any of 
my locations. To my knowledge there are a few native mechanics resident in the 
municipal location, and are engaged at their trade. 

These natives to whom plots are leased in my locations generally come from a 
distance. 

No lots have been sold to Europeans. 

There is a growing tendency in my locations to European customs, particularly 
in marriage, dress, implements, religion, education, and burial. These are invariably 
adopted by Fingoes, Basutos, and Mantatees. The other natives, residing at the 
locations, still continue their heathenish practices, particularly of dowry and 
circumcision. 

The branding of cattle, dealing with contagious diseases of animals, the regu- 
lation of the trade in the locations, and of liquor trade, can be better dealt with by an 
officer appointed by Government. Municipal native locations should also be under the 
control of such an officer. 

Very few natives in my location are registered as registered voters. No interest 
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is shown in public questions to discuss. The Basutos, residing in my locations, 
however, took a lively interest in all matters relating to the late Basuto rebellion. 

. 12. I do not think the natives in my locations would care to have a committee from 
among them directing the management of the locations, and I certainly would not 
recommend its adoption. 


13. Natives, such as Fingoes, Basutos, and Mantatees, would gladly agree to have 
. their laws of marriage and inheritance assimilated to the colonial laws. 
14. Some of the natives would regard the ‘‘ Branding Act” (8 of 1878) with suspicion. 


My experience is that the ‘‘ Branding Act’? would act as a check to stock-lifting, but 
then the stock of all natives residing in the division must be branded. By the 
present law, the stock of natives residing in locations (municipal locations excepted) 
alone would have to be branded. This would create a great deal of discontent and 
dissatisfaction. By directions from the Honourable the Secretary for Native Affairs 
no stock has as yet been branded. I would not experience much difficulty in carrying 
out the ‘“‘ Branding Act ”’ if directed to enforce it. | 

No superintendent has been appointed over the municipal native location of 
Tarkastad. I take the liberty of answering questions 15 to 22. 

15. The huts and dwellings in the municipal location are not the property of the 
occupants. Natives and coloured people are allowed to erect huts or dwellings in the 
location, upon payment of 1s. per month to the municipality. They also pay 10s. per 
annum for each hut to Government for house duty. 


16. Natives enjoy right of occupation only. Cannot say whether municipal commis- 
sioners would be prepared to convert right of occupation into a grant, and on what 
terms. 

17. The men principally earn their livelihood as daily labourers. Some are engaged 


by the month. Itis quite the exception to the rule that men live on the earnings of 
their wives since the Vagrant Act has been put in force in this division. 

18. The municipal location has been marked in streets. Whenever a native wishes 
to reside at the location, he applies to the town clerk, who points out a small plot of 
ground where he may erect a hut, for which 1s. per month is demanded. 

19 Very few. of the inhabitants of this locatien send their children either to school or 
service. A great number of children roam about the location, and it is a mystery 
how their parents manage to support them. They all appear in health, and very 
little sickness or even deaths. 

20. . Through the vigilance of the police force the municipal location does not frequently 
harbour vagrants and thieves, but they have no check over prostitutes. Their sick 
and hurt, in some cases, apply to the district surgeon for aid, and others simply the 
Kafir doctor. Lepers and syphilitic cases are treated by the district surgeon by orders 
of the magistrate. 


21. Neither my office nor that of the town clerk is ever used as a registry office for 
master and servants. 
22. I am not aware that the natives of this division have taken part in recent wars 


with rebels or with the colonial forces. 


GEORGE LYNN, Inspector, 
Native Location for the district of Tarka. 


By H. T. Elliott, Esq., Stockenstrom. 


Inspector Native Locations’ Office, 
Seymour, Stockenstrom, 21st September, 1881. 


John Noble, Esq., Secretary to Native Laws and Customs Commission, Graham’s Town. 


Srr,—I have the honour to enclose herewith replies to questions on native affairs, as 
requested, and trust they will be satisfactory. The natives have frequently applied to me 
to request Government on their behalf to grant them land to live on, as the rents they pay 
pee holders are very high, and they have the greatest difficulty in earning their liveli- 

ood ; but as there is no vacant land in this division, I have not complied with their request. 
Should the Commission think it advisable, 1 would suggest that a number of erven be pur- 
chased by Government for the purpose of forming a location or locations, which would 
nreet 7 their wants, and I feel certain they would willingly pay a reasonable quitrent 
annually. 


I have, &c., 
H. T. ELLIOTT, Inspector, 


Native Locations, Division of Stockenstrom. 
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1. The following are tho names of locations in this division, namely, Bergman’s 
Hoek, Fairbairn, Buxton, Philipton, Brander, Lushington, Readsdale, Wellsdale, 
Upper Blinkwater, and Mancazana, constituted under Act of Parliament No. 6 of 
1876. 

2; I do not reside in any of the locations. I visit each location once every month 
I do not keep adiary, but keep notes of my monthly inspection in pocket book. Apart 
from my official duties as inspector of native locations, I have no other duties to 
perform or eny occupation. 


3. No; land has not been surveyed for natives in this division. 

4. Land has not been granted to natives. All natives residing here hire from 
private parties. 

a: _ All land occupied by natives is under cultivation. Mealies, Kafir corn, and 


wheat are the only kinds of grain grown ; every facility for irrigation. There being 
no market in the division, produce is sold to local shopkeepers. Unlimited rights of 
grazing stock ; and commonage is not overstocked. 

6. With exception of eight transport riders all earn their livelihood by agricultural 
and pastoral pursuits. No mechanics. 

7 his question does not apply to this division. 

8. This question does not apply to this division either. 

9. Not the slightest tendency to follow European customs mentioned. 

0 


1 Natives in this division being very much scattered, it would not be advisable to 
interfere with present management, as they are perfectly satisfied. 

11. There are twenty registered voters (Kafirs), and they do not take any interest 
whatever in public questions. 

12. Being satisfied with present management of locations, I do not think they would 
care for a committee. 

13. They have not expressed an opinion on this matter, but I am under impression 
that they have not the slightest inclination to change their laws of marriage. 

14. The natives are perfectly satisfied to the branding of their stock; only one man 


disapproved of it. I have no amendment to suggest, as the Act works well here. 


I have, &c., 


H. T. ELLIOTT, 
Inspector Native Locations, 


By G. M. King, Esq., Bedford. 


Norwood, near Bedford, 3rd October, 1881, 
John Noble, Esq., Graham’s Town. 


Srz,—Your circular, dated 8th September, came to hand about the 15th, but I have 
been so busy (it being the end of my quarter) making up my report, that Ihave not had time 
to reply to it sooner. | 

eee only reply to questions Nos. 2, 5, 9, and 14, as the rest either do not apply to the 
locations under my supervision, or I am unable to answer them. 

Reply to No. 2.—I reside on Norwood, about nine miles from Bedford, at the entrance 
to the Circ and Mancazana valleys. 

The locations under my supervision number twenty-two. Hitherto I have made it a 
rule to inspect them quarterly, or oftener where necessary, that is, where there is suspicion 
_ of anything wrong. 

I do not keep a diary, but enclose copy of register of one of three locations I inspected 
during the first week of July last, exactly as [have it in my book. I enclose also my 
“returns” for the quarter ending 30th September, 1881.* 

In addition to being inspector, I am deputy sheriff for Bedford, and do a little at 
farming. | 

Reply to No. 5.—It would be difficult to state the number of arable lots cultivated, for 
each native has a portion of ground given him to cultivate on the half, differing in size 
according to the number of oxen a man may have to work with and the hands he may have 
to aeaist him. 

Mealies and wheat are mostly grown, and there are several locations, viz.: Daaman’s 
Kloof, Spring Grove, Glen Gregor, Austrey, Julie’s Kloof, Spring Vale, Whitebank, and 
Donkerhoek, where the natives produced, last season, from 500 to 1,500 bags of mealies, 
and from 50 to 200 bags of wheat. Most of their lands are what are known as “ dry lands,” 
entirely dependent on the rain, but they do irrigate to a small extent on two or three 
Jocations,—Austrey, Daaman’s Kloof, Spring Vale, and Julie’s Kloof, being among the 
number. 


* Register of description of stock not printed.—S.N.L.C. 
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The markets for their produce are Adelaide, Bedford, Cradock, and Somerset. 

Reply to No. 9.—There is a growing tendency to follow European customs in dress, 
vehicles, and implements ; and on three or four, viz., Spring Grove, Glen Gregor, Cavers, 
and Damaan’s Kloof, to a small extent, in utensils and religion. The lastmentioned 
location, in particular, being in most respects a model location, it is peopled principally by 
Basutos. 

Reply to No. 14.—The natives regarded the ‘‘ Branding Act” at first with some 
suspicion, being under the impression that it was a dodge on the part of the Government to 
get possession of their cattle, But they soon got rid of that idea after a little explanation on 
my part; and since the ‘‘ Branding Act” has been put in force I have only had to summon 
three who positively refused to brand. 

As far as the ‘“‘ Branding Act” is concerned, I have no amendments to suggest, but the 
‘‘ Native Locations Act,” in its entirety, might be so amended as to make it less oppressive 
to the natives, and still answer the aim and purpose for which it was intended ; but as there 
is nothing in your circular which would justify me in suggesting any amendments, it might 
be considered presumption on my part to do so. 


I have, &c., 
GEO. MAX. KING, 
Inspector of Native Locations for District of Bedford. 


360 


APPENDIX ¥.—RBEPLIES BY G. M. KING, BSQ., BEDFORD. 


‘ropedsuy ‘ONIN “XVN ‘OUD 


e 
0 
0 
0 
9 
0 
0 
‘op “Op “og 9 
0 
0 
0 
9 
0 
0 
0 
0 
0 
9 
‘Op. “op “od 9 , 
9 
0 
0 
"1881 0 
“adag 130g Butpus z90}1BNy OG} 10,7 |] 0 
P 


“SNUVINAY 


‘BUIY “XBPT ‘00x) LOedsu] JopuN ‘p1o;pog Jo WOIstAI] ot} UT ‘SNOTZBIO'T JOAN 8,UBBIAVg pus “euBZvOUBT ‘eLAOZ OY} 3U “OX ‘HOOLG ‘SHAILVN] dO NUALAY 


NNO ARMON 


CO wd ei OD 


4 
9 
G 
G 
9 
6 
¢c 
¢ 
G 
9 
0 


HOD wd OD HD XH OD 


CONN et = 


“SUOSE A 


*S}BOX) 


LI@ 


COMA N OD 


"SaSlOPT 


L0G'S| FLE 
el 8 
oe 9 
CL L 
86 9 
16¢ | 0S 
86 L 
SEL | SI 
IZ | 8st 
8Z i) 
COZ | GI 
res «| «OL 
$69 | OF 
€6L | OS 
€tZ | SI 
IL fe) 
ZOG =| 8S 
022 | &@ 
OL 6 
CFE =| 9% 
C8Z | ZI 
I9I | SI 
Sch | 
= A 


981'S 


‘uonjetndog 


e 


°° [eqOL, 


' soefomopey ‘gq 


selrydun yy uoaeptp 
" JoeMnog pueleg 


‘ 889 NT lap UBA "W 
* diyjory, “q ‘sou, 
‘ —- HOTLY op “¢ “g 


 STHaqeIeA “A CM 
° wreydeyy ‘fueg 
" eTHOGeIBA "HAA 
° '*BITelIAT “g “f£ 
-  —- WoRIBET ‘SBI 
- +) gerepy ‘eer 
"  ey8aMg “§ “AL 
. a musydepy “AA 
. "+ opsuug ‘g "TI 
* ** @SINON ‘8BqD 
" ** yoeuumeg ‘0e4) 


- <'* wmsydeyy ‘see 
" weydeyy “g “AA 
© ** eYsUly “dy 
- +s g80RT “GAL 
’ QIPSUTY ‘Oey “sI]y 


‘rojoudolg Jo awWeN 


e ee 


wet) wep 

OPaIAes[e AA 
UleysuesOV'] 
Ule;WOFosOg 
"  ZYUBIFT MNBETY 
* + * 48H s UeUIJOg 


"UTAIY S.NVVIAVG 


"  ** Joory redessy 
* + *osog, s}UBITIO 
: Agyunig sedd 
*  * *TeBly usourery 
sore ssounrpy 
qaBqovy 
* Joopy s,ueuesq 
"  "* JOOTH 8,eTme 
" ** Woy, way 


eTBA Burd 
: Aerjsny saddg 


“VNVZVONV]Y 
" ** 4se10q OLNOD 
" +* godeL) u2epy 


GAIN) duldg 
nS )\:6) 


" ** Heo] JoxUOG 


"ALMOD) 


“AVYRIOT 


rma N OD <H AD 


‘ON 


361 NATIVE LAWS AND CUSTOMS COMMISSION. 


Repriss To 
QUESTIONS. 


By J. Ebine, Esq., Municipality Cradock. 


15. How many huts or dwellings are on land which is the property of occupants and 
how did these holders obtain possession ?—None on property of occupants, who are all 
monthly tenants paying one shilling per month to the municipal commissioners. 

16. When residents enjoy right of occupation only, would the town council or muni- 
cipal commissioners be prepared to convert that right of occupation into a grant, and on 
what terms? If they are not prepared to do so, state the reasons ?—Certainly not. 

-17. What are the principal methods of earning a livelihood followed by the men? Do 
the men in many cases live on the earnings of their wives ?—Mon are chiefly in service in the 
town ; in only a few cases do any men live on the earnings of the wives, these men being 
old and infirm. The women are mostly either in service or at school. 

18. What are the regulations about streets, size of plot, occupation, rent ?—The streets 
are under the supervision of the superintendent of natives. Plots 36 feet x 60 feet. 
Occupation subject to one month’s notice. Rent one shilling per month. 

19. Do the inhabitants of the location send their children to school or to service mostly ? 
Three-fourths attend school. 

20. Does your location tend to harbour vagrants, thieves, prostitutes? What do in- 
habitants do with their sick and hurt, their lepers and syphilitic cases ?—Instructions to 
superintendent are very strict to keep the location free of all such objectionable characters, 
and such orders are rigidly carried out. There is a small hospital belonging to commis- 
sioners, but there are no lepers or syphilitic cases. 

21. Is your office ever used as a registry office for masters and servants ?—No. 

22. To what extent have the inhabitants of your location, so far as your knowledge 
goes, taken part in recent wars with rebels or with the colonial forces ?—-They have taken 


no part. 
JOHN EBINE, 
Superintendent, Cradock 
By A. Jd. Hardy, Esq., Uitenhage. 
1. Upper and Lower Kala, Doorn Hoek, Oatlands, Kafir, Mantatee Locations, under 
municipal regulation. 
2. I do not live in the location. At least one official visit weekly: “ July 10th.— 


Cornelius, a Mantatee, died. His son, Jan Cornelius, agrees to take over his father’s 
house and pay arrear rent. July 14th—Headman, Klaas Somer, reports that William 
Stevens, of the Kafir location, has left and gone to work in Port Elizabeth; hut to be 
destroyed. July 20th.—Joseph, a Kafir, took up his residence in the Kafir location, 
with two head of cattle, and is registered as an occupier of the above location.” Market- 
master and municipal collector, with an assistant. 


3. Yes, it has been surveyed, varying in extent from one-sixteenth to a quarter 
of an erf of ground. 
4, 1. Three hundred and twenty. 2. One hundred and forty. 3. One hundred and 


ten. 5. Three hundred and twenty. ce. Natives cannot sell or lease their ground, as 
it is the property of the municipality ; but in case of any resident leaving the town 
permissiun is granted him to sell the house erected upon the ground to a suitable 
person approved of by the council. 

5. About one hundred plots are cultivated. Vegetable and garden produce. 
Uitenhage waste water from the town runs through the location. 

Each resident is allowed two head of cattle and ten sheep and goats. The com- 

monage is not overstocked. | 

6. Not more than ten. The woolwashing establishment and the railway workshop 
employ a great number, and the remainder are employed by the residents in and 
about the town as servants, labourers, &c. ‘There are about fifteen mechanics en- 
gaged at their trades. 


7. Each resident is allowed one plot of ground, and new plots are granted to natives 
from a distance. | 

8. No plots of ground have been sold to Europeans, but a few hold permit for a 
term of years. | | 

9. Yes. Polygamy is certainly not so general as it was a few years ago: it is 


rapidly decreasing. In dress they are decidedly improving. Better and more sub- 
stantial houses are built. Amusements and festivities arc indulged in, the several 
places of worship and schools are well attended, and their mode of burial is certainly 
very creditable. 


10. Decidedly they can be better dealt with by a local authority carrying out local 
regulations, for the reason that the local authorities are on the spot. 

11. About one hundred and twenty. They show little or no interest. 

12. They appear to be well satisfied with the existing rule and regulations by which 


they are governed. Each location (with the exception of the Kafir location, which 
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REPLIES TO 
QuRsTIONS. 


15. 
16. 


17. 


18. 


19. 


9) 


od ° 


21. 
22. 


has two) has its headman, who reports to me, officially, every Monday morning the 
state their respective locations, for which service they are paid for by the town 
council. 

Not any (see reply to question 4c.) 

That the town council are prepared to recommend that residents enjoying right 
of occupation only, and who have erected dwellings on location plots, that they should 
receive a perpetual lease from the town council of the land they occupy, subject to the 
rent they now pay. 

Woolwashing, labourers, and servants. The men do not live on the earnings of 
their wives. 

Each erfholder is bound to keep his or her erf in good order, and the ground 
free from all rubbish and burr-weed. 

The beacon of each plot of ground, which vary in size from one-eighth to a 
quarter of an erf, to be kept visible at the expense of the occupier, and the lot and 
building to be subjected to the inspection of the commissioners or their officers. 

Occupants hold a permit of occupation annually for a term of five years with 
right of renewal. Rental per month from 2s. to 3s. 6d. . 

A great number of their children are sent to school. | 

Not to any great extent. During the past year thefts have been of rare occur- 
rence, and the general behaviour throughout the location: is certainly creditable. 

There are two benefit societies existing among the natives which muster very 
strong: attached to each lodge is a medical man. In severe cases of accident, &c., the 
patients are sent to the Provincial Hospital, Port Elizabeth. 

No, it is not. 

Not to any extent that I am aware of. 


ALFRED J. HARDY, 
Superintendent of Locations. 


Town Office, Uitenhage, 17th November, 1881. 


SRE UN saeU MOT mnie ae REE 


By H. Haarhoff, Esq., Municipality of Graaff~Reinet. 
| Gruaff-Reinet, November 8, 1881. 


Sir,—I have the honour to return you the circular on native locations, and to inform 


you that our location, having been established by the municipality a few years ago, subject 
to the municipal regulations, I can only answer a few questions, beginning from section 15 :— 


15. One hundred and twenty huts on municipal lands. 
16. . No, I don’t think so. 
17. By working in town. No. 
18. Huts to be occupied by only one family. 
19. Some to school; some to service. 
20. Not at all; sick people are usually sent to the hospital. 
21. No. ® 
22. Not to my knowledge. | 
I have, &c., 


N. HAARHOFF. 


By F. R. Thompson, Esq., Cornforth Hill, Barkly, Griqualand West. 


RevLies TY 
QUESTIONS. 
1. Lekatlong, Mochnogane, Pokompie, Mayakgora, Mayeni, Tkieskama, Groot 
Boetsap, and under Act No. 6 of 1876 and Act No. 8, of 1878. 
2% I do not live on the locations, but live in the exact ceutre, surrounded by them. 
My official visits are very often, but have no fixed times. I visit when it is required. 
I discharge the duty of issuer of passes and am field-cornct. 
3. The land has never been surveyed for allotments. In the year 1875 there were 
a number of farms the Griqualand West Government could not dispose of satisfactorily 
so it turned them into native locations. 
4. The land has never been given out to individuals. 
5. In all the locations put together there will be about 4,000 acres ploughed 


yearly. ‘The only corn grown is maize and millet—in some cases wheat—but pmrinci- 
pally the two former. There is a good market for their grain, and they reap the 
benefit in selling a portion of it, while the other they retain for their subsistence. 
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6. 


10. 


11. 
12. 


13. 


14. 


15. 


16. 


17. 


18. 
19. 


20. 


21. 


22. 


In one only of these locations have grants been made; I believe about 15 
(fifteen). The question could be better answered by the Surveyor-General. It is 
Boetsap’s Location. The men do a good deal of transporting, thereby adding con- 
siderably to their income, as also working for masters. With their earnings, as a rule, 
they buy cattle and horses. There are no mechanics on any of the locations. 

The natives living on these locations are natives born and bred in the district. 
There are no natives from a distance. 


There is a growing tendency to European habits, more every day in marriage, 
dress, furniture, vehicles, implements, utensils, food, religion, burial in some cases 
only. An illustrative tendency is that every location has a church, and the’natives 
attend regularly on Sundays, and also that a good many books are noticed among 
them. 

I don’t think it is required to take any steps regarding the dealing with disease 
among cattle. I have located them in such a manner that the cattle have large 
grounds for grazing, thereby not mixing much together while grazing. There is, on 
an average, very few cases of cattle disease among the cattle. I think it would be 
very advisable to have a local authority ; for instance, the central authority is (60) 
sixty miles from some of these locations, and when a native wants to settle any case 
or paltry dispute he has to go there. In some cases, I have known them rather leave 
the crime than go so far, and have the expense of travelling 120 miles backwards and for- 
Siete (thisisa thing I have pointed out to the Resident Magistrate of Barkly 

efore). 

None of the natives are registered voters. They don’t seem to show much 
interest in public affairs or questions. 

I think the natives would be quite willing to accept a proposal to have a com- 
mittee. I should propose the committee be formed of each headman of each location, 
and having the inspector as chairman. 

The natives, I am quite sure, would be willing to have their laws of marri 
and inheritance assimilated to the colonial law. I have spoken to some of the head- 
men, and they are greatly in favour of it, and think it would be for the best. 

The natives don’t seem to take the ‘‘ Branding Act” at all. It has never been 
enforced in this district. This is a thing I think can be thought about later on. All 
the natives have marks for their cattle, and can distinguish them better than if they 
were branded. There are on the location about 12,000 (twelve thousand) head of 
horned cattle. 

There are in the locations under me 750 married men. Each has a hut, and 
on an average contains about six (6), people (man, wife, and children), thus making 
4,700 souls. They are allowed to live in the locations by paying (£1) one pound 
yearly, which money I cvllect and pay into the civil commissioner of the district. 

The principal method of earning a livelihood is working wagons (their own). 
The men never live on the earnings of their wives. I should think among the natives 
there are about 150 wagons—their property. 


In some cases the natives sent their children to school. AsI said before, there 
is a church in cach location, and the man who officiates as clergyman keeps a 
week-day school (it is prijcipally night school, owing to the children being occupied 
during the day by their parents in keeping birds, &c., off the crops and lands, the 
boys having to herd the cattle). 

My locations do not tend to harbour vagrants, and in no case have they yet 
been found to harbour thieves and certainly not prostitutes. There are remark- 
ee cases of sickness or hurt, and as for syphilitic cases it isa thing unknown 
to them. 

My office is never used as a registry of natives and masters. I have to use my 
dwelling-house for my office. Government have never allowed me an office or house 
of any kind. 

Out of the 750 occupants of huts, I think there are at the outside (50) fifty who 
took part with the Nobels and about 100 who helped our forces, the remainder 
remaining neutral. — 


F. R. THOMPSON, Inspector of Locations. 


By J. Roux, Esq., Daniel’s Kuil, Griqualand West. 


Daniel’s Kuil Location. Under Acts No. 6 of 1876 and No. 8 of 1878, referred 
to in the Ordinance No. 11 of 1879. 

I live on tho location. I keep a register book, but did not keep a monthly one. 
I am field-cornet for Ward No. 4, and in district Barkly, Griqualand West. Iam a 
small farmer of live stuck, which do not run on location ground. 


& 
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3. 
4. 


5. 


a 


10. 


11. 
12. 


13. 
14. 


This location has not been surveyed. 

Yes; to the best of my belief, about a morgen and a half. (1) 115. (2) 115. 
(3a) None. (b) 76. (c) None. (d) None. 

One hundred and seventeen. Oorn, mealies, Barley, oats, and vegetables. All 
kinds of corn. Good, as there is plenty of water. Most, in fact all, that is sold is 
sold to traders and farmers, and fetches good price. Natives living on location have 
right of grazing over whole commonage (30,000 morgen), and the commonage is not 
overstocked. 

All by agricultural pursuit. Some have stock which they sell at times. None 
by transport riding, but some earn money by selling dry wood—numbering four. 
There are four serving with masters, one blacksmith and one mason. These are 
engaged at their trade. 

Some are natives of same location, and some come from a distance. 

None; but two morgen have been granted toa Mrs. Mowcroft (the mother of 
ae Burness who was murdered here in the late rebellion) by Government. Lying 
idle. 

Yes; as whanever a marriage takes place they go to the missionaries at Kuru- 
man to have the tie bound. Nearly all dress well. Three or four have built brick 
houses. They have very little furniture. None. They have a small school here, 
and hold church every Sunday. Some havo their usual season festivities. Only 
wagons. Spades, pick, sickles, axes, ploughs, pots, spoons, &c. Different Hottentot, 
Bushmen, Bechuana, Sechuana, Griqua, Basuto, Dutch Reformed Church, and native 
religion. They bury dead (if planks are procurable) after European fashion. Some 
natives have servants. There are a few here who live in nice small brick houses, and 
live as much after European fashion as possible. 

There is no liquor trade within fifty miles of this location; and as regards other 
matters I think local authority better, as this is such an isolated place ; and should any 
disease break out, with local authority one would be on the place to conduct matters 
immediately. 

There are nine registered voters. They show no interest in fue matters. 

T am sure the natives of this location are not sufficiently well up to form'a com- 
mittee of management. 

In these matters they seem perfectly satisfied, as I have heard no complaints. 

When first appointed here teas ordered to brand the cattle, but on the natives 
being dissatisfied I was ordered not to do so, and therefore none of the stock of this 
location has been branded. From my experience I have found that the natives very 
much dislike the Branding Act, and whenever proposed causes great dissatisfaction 
amongst them. For myself I believe in the Branding Act, and have no suggestions to 
make. The nature of the dissatisfaction expressed is that the natives say when their 
cattle are branded with location marks they are unable to barter or sell them, which I 
have found in many cases to be true. 


I have, &c., 
J. J. ROUX, Inspector of Location, Daniel’s Kuil, 


~ 
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APPENDIX F. 


SURVEYOR-GENERAL’S SS ee ee LAND TENURE 


No. 2,340. | 
Office of the Commissioner of Crown Lands and Public Works, 
Cape of Good Hope, 5th October, 1881. 


The Secretary to the Commission on Native Laws and Customs, Graham’s Town. 


Sir,— With reference to your letter of the 6th ultimo, requesting to be furnished with 
certain returns for the information of the Commission on Native Laws and Customs, I am 
instructed to transmit the following documents, viz. :— 

1. Return of native titles issued from the Surveyor-General’s Office of allotments in 
locations where individual tenure has been introduced. 

2. Return of Surveys made between the years 1853 and 1881, in connection with In- 
dividual Tenure, showing number of lots surveyed, number of titles issued and cancelled, 
cost of survey, and other details. 

3. Copies of reports dated 15th July, 1880, and 30th July, 1881, on the Individual 
Tenure System. 

4. Copy of Telegram of 20th September, 1881, from ©. Watermeyer to Surveyor- 
General, in connection with the inquiries made with reference to lots at Kokstadt. 


I have, &e., 
H. H. McCNAUGHTON. 
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{| No. 


Return oF Native TitteEs, issued from Surveyor-General’s Office, of Allot- 


Total Number of Lots 
Surveyed. 


Remarks. Division. Location. 


Building. Garden. 


Peddie. . a .. | Matomela’s.. 
Do. .. i .. | Umthouti’s.. ah 
Do. .. aie .. | Kaulela’s .. a i 
Do. .. 5 .. | Kwenkwezie’s as es 7 
Do. .. a .. | Durban _.,. Sis es ae 
Do. .. 5 .. | Newtondale ‘ 5 ‘6 ee 
Victoria East.. .. | Lovedale .. ..  .. i is 
Do. re .. | Auckland .. a ea ic oe 
Do. R .. | Victoria oe as 
Do. ae .. | Ely .. i a ~) 
Do. ate .. | Gobe 
Do. aa .. | Gwabini 
Do. - .. | Mavuso oS ae 
Do. 36 .. | Roxeni Mavuso we 
Do. ihe .. | Kwenzana Mavuso <5 J 
Fort Beaufort. . .. | Heald Town ae a 931 925 
Aliwal North .. .. | Wittebergen ise os 83 139 
Stockenstrom . . .. | Kat River Settlement... es 578 
King William’s Town. | Mount Coke a ae 60 60 
Do. .. | Burnshill .. Seip “3 130 126 
Do. .. | Perie a - ate 211 218 
Do. .. | Joseph Williams .. i 106 76 
Do. .. | Annshaw .. ‘4 ed 100 . 89 
Do. .. | Pauline - .. Me of 119 118 
Do. .. | Mazingatas.. ee dei 65 65 
Do. .. | Balazi i uy ae 50 52 
Do. .. | Peeltun, North and South.. 218 185 
Do. .. | Gqumahashi Location— 
Do. .. | Buchanan .. = ts 84 14 
Do. .. | Rossiton .. ae zs 36 100 
Do. .. | Melan ee a we 24 19 
Port Elizabeth .. | Bethelsderp ae ss 109 167 
Oudtshoorn .. .. | Dysselsdorp bit nr 133 211 
George Sa -. | Pacaltsdorp. . i ee | . 205 
Swellendam .. .. | Zuurbrak .. ‘4s a 323 340 


. 
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LJ 


‘ments in Locations where Individual Tenure has been introduced. 


Total Number of Lots 
pes a Cost Cost Office Fee | Total Cost ! 
Cost of Survey. of Survey of Survey 

| per Lot. per Title. per Title. per Title. 
£ead| £84] £84) £ & de 
1 5 0 010 0 012 38 27 3) 

1 6 0 010 0 012 3 27 8 

1 5 0 010 0 012 3 27 3 

1 5 0 010 0 012 3 2 7 8 

1 5 0 010 0 012 3 2 7 38 
150/010 0/012 831278 

1 5 0 010 0 012 8 27 38 

1 5 0 010 0 012 3 27 3 

1 5 0 0 10 012 8 27 3 

1 5 0 010 0 012 3 27 3 

f 5 0 010 0O 012 3 2 7 3 

1 5 0 010 O 012 3 27 3 

i 5 0 010 90 012 3 27 3 

1 5 0 010 0 012 3 27 3 

1 5 0 010 0 012 3 27 3 

0 1 5 0 010 0 012 3 27 3 

Oo] .. 010 0 ; 012 8 

2} 212 7 | 010 0 | 012 8); ..  .. 

0 110 0 010 O 012 3 212 3 

0; 110 0O 010 0 012 3 212 3 

0; 110 O 010 0O 012 38 212 3 

0; 110 0 010 O 012 3 212 3 

0; 110 O 010 0 012 3 212 3 

0 110 0 010 0 012 3 212 3 

0; 110 O 010 0 012 38 212 3 

0 110 O 010 0 012 3 212 3 

0 110 0 010 0 012 3 212 8 
110 0 010.0 012 3 212 3 

110 0 0 10 012 3 212 3 

110 0O 0 10 012 3 212 3 

as ies 012 3 ae ee 

ee 012 8 “% ‘ 

st are ate ae 012 3 oe ° 

115 3 e- ai 012 3 oe 0. 
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[ No. 


Return of Surveys made between the years 1853 and 1881, in connection with Individual 
Survey, and other details, called for by the Honourable the 


wee 
Total of Lots Surveyed. g Bg Ey — 
Division, Name of Location. e eet e4 pA 
Buildg. |Garden. B60 Bole 
Peddie .. .. | Matomela’s.. a 728 | 439 | 289 728 728 
Do. .. .. | Umthouti’s.. 171 | 171 ‘ 171 171 
Do. .. .. | Kaulela’s .. pe 499 | 264} 235 499 499 
Do. ic .. | Kwenkwezi’s 538 269 269 538 038 
Do... .. | Durban 120 60 60 120; 38 82 
Do. .. .. | Newtondale ae 62 31 31 62 | 42 20 
Victoria East .. | Lovedale 58 29 29 58 58 
Do. .. | Auckland 85 | 44 41 85 79 6 
Do. .. | Victoria 255 | 117 138 255 253 2 
Do. .. | Ely .. : 201 51 | 150 201; 193 8 
Do. .. | Gobo a as 124 ! 59 65 124 123 1 
Do. | Gwabini .. .. | 186; 41] 95, 186] 190] 6 
Do. .. | Mavuso.. - 237 ; 131] 106 | 237 | 227 10 
Do. .. | Roxem Maniso ... 67 be 67 67 66 l 
Do. .. | Kwenzana Maniso.. 48 29 19 48 44 4 
Fort Beaufort .. | Heald Town ..| 1,694) 847] 847] 1,694 | 754] 940 
Aliwal North .. | Wittebergen Reserve 198 59 | 139 198 | 127 71 


Stockenstrom .. | KatRiverSettlement | 426 ». | 426 426 | 426 
Queen’s Town .. | Oxkraal& Kamartone| 3,780 |1,901 |1,879 | 1,146 | 146 | 1,000 


East London .. | Kwelegha .. —.. 445 | 300| 145 eA oe xs 
Gcalekaland .. | Location! .. oa 728 | 367! 361 4 i 
Do. | Do 2... .. 576,| 292 | 284 es 
Do. | Do 3..  .. 853 | 426] 427||_ .. 
Do. ce) (Dow “Aik cee 517 | 258 | 259 oe ren ae 
‘Do. del Dor Cin as 527 | 274] 258 7, * aye 


Do. es Do. 10.. ee 544} 286 | 258 | oe ve e- 


These surveys represent the work done in Gcalekaland under Mr. Macdonald’s superintendence, and have 
cost up to date—£8,582 7s. 6d. The survey of the four remaining 
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2. ] 


Tenure, showing*number of Lots Surveyed, number of Titles Issued and Cancelled, Cost of 
Commissioner of Crown Lands, on the 12th June, 1881. 


3 se | GB 
: | S| ues 
Amount ) es O° Date o 
& Cost of Survey. Refunded. ... CEE Survey. Remarks. 
g gs | EEE 
& < < 
= lo 
£ 8s. d. £ 8. d.| morgen | morgen 
728 910 0 0 
1860 
171 213 15 0 ; | 
> 
499 623 15 0 ; | 4 1859 
538 672 10 0 3 1860 
° 
82 150 0 0 4710 0 ehe .. | 1858 
S 
20 77,10 0 53 10 0 88 si _ 
io) 
beg 7210 0 7210 0 3 e 1855 
6 1066 5 0 9615 0| @ ; 
1861 
2 318 15 0 316 5 0 “3 
8 ee e ee e°@ e e°@ 
1 oe ae a i ae a 1860 
6 e¢@ e e | 
10 | $1,278 15 0 978 15 0| 7,672 15 | 1861 
1 tn | @e e 6 ee e¢@ ese 
1860 
4 ee e@ ee ee ee ee 
940 | 2,320 0 0 942 10 0] 7,739 9] 1859 
71 312 15 0 190 11 0 | 192,133 - 
1,519 18 0| 1,519 13 0| 89,197 17g | { 1898 
, , , 1854 
5,688 0 0 220 16 0] 63,019 33 1877 
1873 
.. | 121115 5 1. ae | 11,109 77 es 
.. | 1,187.19 8 wwe | 10,584 29 
.. | 1,692 4 2 ve = we | 11,048 38 
1880 
.. | 1,578 14 6 10,075 26 
965 9 2 .. | 15,785 60 | 
1,774 0 0 we we | 12,636 0 1881 
.. | 1,584 0 0 


ee oe 8,970 35 | 1880 


only just been finished. No titles have yet been prepared, and diagrams have still to be examined. To 
locations (Nos. 5, 7, 8, and 9) have nearly been completed. i 
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[ No. 


Return of Surveys made between the years 1853 and 1881, 


SROs 
Description of | 55 5 & Titles. 
Total of Lots Surveyed. = eid qo 
Division. Name of Location. Lots a Se 
ae ae a = c < | Taken! Not 
Buildg. |Garden. 2 Ho = up. {taken up 
King Wm.’sTown | Location F, near 78 
Mount Coke 
Do. .. | Location G, near §25 
Mount Coke 
Queen’s Town .. | Tambookie Location 
Wodehouse... Do. Do. 
King Wm.’sTown | Mount Coke 60 55 65 
Do. .. | Burnshill ., 180 231 25 
Do. .. | Perie os 201 254 148 
Do. .. | Joseph Williams 76 128 24 
Do. .. | Annshaw .., 75 150 é 
Do. .. | Pauline... 110 173 46 
Do. .. | Mazingatus.. 63 92 34 
Do. .. | Balazi ie 29 34 24 
Do. .- | Gqumahashi Locat. a : 
Do. .. | Buchanan .. 77 ‘ 
Do. .. | Rossiton 1... 85 170} 93 
Do. .. | Melan ne a 22 : 
Port Elizabeth .. | Bethelsdorp ea 109 181 21 
Oudtshoorn  .. | Dyseelsdorp is 133 807 
George .. <4 Pacaltadorp. . we 161 18 
Swellondam ..| Zuurbrak .. bi 323 274; 261 
King Wm.’sTown | Peelton, N. & South 218 146 | 138 


Totals... .. | 18,366 |9,009 |9,357 | 10,046 | 5,062 | 4,984 


* Not subdivided for the purpose of individual tenure. Several farms have, however, been granted to 


From the above return it will be seen that 18,366 allotments have been surveyed in the various native 
these 3,087 have been since cancelled; 5,062 have been taken up by the grantees. The remainder, viz., 1897, 


NoTE—In accordance with a resolution of the Legislature last session, the Treasury will bear one-half o 
£37,140 gs. 4d. has been expended in all, of which £8,915 158. has been refunded. 8,320 titles in duph- 
e 
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in connection with Individual Tenure, &c,—continued. 
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1 


deserving chiefs and headmen. 


locations and mission stations, and that 10,046 titles have been issued from the Surveyor-General’s Office. Of 
are still in the hands of the various Civil Commissioners. 


the cost of survey for the future ; Oxkraal and Kamastone are to be included in the list. 
cate remain to be prepared. 
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Copy.) 
Surveyor-General’s Office, Cape Town, 30th July, 1881. 
The Honourable the Commissioner of Crown Lands, &c. 


Sm,—I have the honour to transmit a return showing details of allotments of land 
under the Individual Tenure System. 

You will find at the foot of this return a summary of results, to which I respectfully 
invite ares attention. It appears to me that the remedy for this very unsatisfactory 
state of things should not be diffeult, if the causes that-have produced it are clearly under- 
stood 


I shall attempt briefly to trace them :—The principal cause of failure of the occupants to 
take up their titles seems to be their preference of the éribal or common tenure, ind partly 
by sympathy with the predilection of the chiefs, most of whom are well known to entertain 
a deep-seated aversion to individual ownership, which graduallyand surely saps their control 
over the people, and partly by their dislike of being tied down to definite and permanent 
sites for wellines and gardens. Another cause is the reluctance to pay the costs of survey 
and title. It is probable that many of these people are content to occupy without caring to 
have the titles in their possession, the taking up of which is attended with an instant outlay 
of money, small though it be, but yet considerable as compared with the amount of hut-tax 
for which they are liable. I believe that this difficulty has been, to some extent, lessened by 
the arrangement made, with the sanction of Parliament, relieving the occupants of one-half 
the cost of survey; but that it still exists is shown by the large number of unreleased deeds. 
I fear that in very many instances unsuitability of allotment, caused by surveyors not con- 
sulting the interests of the future occupants so much as their own convenience in the survey, 
has been at the bottom of the unwillingness to take up the titles. To this cause must 
mainly be ascribed the exceedingly large number of titles, chiefly in Peddie and Heald 
Town, returned upon our hands and cancelled (3,087). I believe that the surveys have, in 
some instances, been pushed on too far in advance of occupation, and that, ially in 
Heald Town and Peddie, many, if not the greater number, of the lots were utterly unsuited 
for tillage. If you will look at the i ach opposite Stockenstrom, Kat River Settlement, 
it will be seen that the titles of the whole number of lots surveyed have been taken up. 
Why is this? Because when the surveyor came to perform the measurement he found the 
lots occupied and the settlement iy rere and only awaiting registration by survey and 
title deed. It will further be seen that this district is the only one in which the whole of the 
cost of the survey was recovered from the tees. | 

I wish to draw your attention to the observations at 8 10-14 of accompanying copy 
of report on the general question ae 15th July, 1880) with regard to the question of 
costs and their recovery, which throw further light on the matter. Although I am, in 
common with yourself, keenly alive to the importance of complete registration by survey 
according to the most improved methods, I believe that under certain circumstances it may 
be expedient to defer the survey until a preliminary settlement has been effected, and the 
intended recipients of title have given proof of their desire to benefit by the fixed tenure, by 
depositing the cost of the survey or a moiety of it. 

The plan adopted by the survey office in Kaffraria, before annexation, was to allow the 
surveyor to make his own arrangement as to payment with occupants, but with a limitation 
of a maximum charge for each. 

The stations of Mount Coke, Burnshill, Perie, Joseph Williams, Annshaw, Pauline, 
Mazingata’s, Balazi, Gnormahashe, Buchanan, Rossiton, and Melan, were dealt with in this 
manner. In these cases no part of the costs were paid by the Government. There are, 
however, grave objections to this mode of proceeding; and it will be seen that, even under 
such a system, a large proportion of the titles remains unissued in the hands of the civil 
commissioner. 

On the whole, I am disposed to think ‘that allotment and bond fide occupation should 
precede survey, taking care to reduce risk as much as possible by clear and permanent demar- 
cation under the best obtainable supervision by responsible persons, and by letting survey 
follow as early as possible. . 


I have, &c., 
A. DE SMIDT, Surveyor-General. 


Copy of Report on Individual Tenure in Native Locations. 
Hisrory oF THE System. 


So far as I have had time and opportunity of inquiry, since receiving on the 12th inst 
your verbal instruction on this subject, the origin of the system of individual tenure is 
traceable to that part of the policy of Sir Peregrine Maitland, which consisted in locating 
inside of the border (then the Keiskama River) a large number of natives for the defence of 
the frontier line, and for strengthening its weak points. 
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Although the original plan (Fingo settlement) included Hottentots, Mozambiques, 
Bechuanas, and mixed coloured races from various localities within and without the border, 
the ultimate settlement consisted of Fingoes only, under the chiefs Jokweni, Mabandhla, 
Kwenkwezi, Matomela, Kaulela, Pahla, and Jama. 

By virtue of an arrangement with other Fingo chiefs certain lands in the so-called 
‘‘ ceded territory’ had been allotted in 1836. 

A somewhat similar plan had been adopted in the Kat River Basin, from which Macomo 
was expelled in 1829. 
| The scheme relating to all these settlements was to occupy the country by a series of 
coloured settlements, each consisting of a definable village surrounded by sufficient lands for 
pasture and tillage. 

In the case of the Fingo settlements the occupation was tribal, that is to say, without 
definition of internal limits, and subject to the control of the chiefs with respect to the 
distribution of land and water. 

But in the Kat River settlement (e/de page 36 of Report of Kat River Commission, 
under Act 6, 1855, G 18—1859) a systematic allotment was made, according to regulations 
drawn up by Commissioner-General Stockenstrom, and approved by Sir Lowry Cole. A 
regular survey was some years afterwards set on foot, but was interrupted by the war 
which broke out in 1834. . 

The survey was resumed some years after the conclusion of the war, and was again 
stopped by the war which began in 1846, and nothing further was done till the year 1853, 
when the survey of the district of Stockenstrom was entrusted tome. It was completed in 
1855. About ninety titles had been issued in 1837, based on the survey of the Assistant 
Surveyor-General, Mr. Hertzog. 

These were the first title deeds on the system of Individual Tenure, and I have reason to 
believe that the acknowledged success of this plan of settlement, so far as it proved a 
barrier at a icularly weak point of the frontier line, induced a continuance of the system 
in other localities. This acknowledgment is contained in Sir Peregrine Maitland’s despatch 
to the Secretary of State, dated 18th September, 1846 (this was four years previous to 
the Kat River Rebellion, one of the causes of which has been rightly or wrongly ascribed 
to the unsettled state of the land with respect to delay in the issue of individual titles). 


Kamastone and Oxkraal. 


I cannot now state the year when the settlement of Kamastone and Oxkraal was made. 
It was probably about the same period as the location in the Peddie district. The 
precise date is, however, not of material importance. 

It appears that about the year 1855 the condition of these settlements caused anxiety 
to the Government, occasioned by the great increase of the number of occupants, caused by 
the influx of natives from other localities. 

On the 26th September, 1856, Mr. Giddy, who had been sent to collect rent from the 
holders of land, reported the existence of great dissatisfaction arising from the absence of 
power to prevent encroachment by the intruders referred to. Among other matters the 
writer stated: ‘‘A great number of strangers are from time to time settling in the location, 
much to the annoyance of the original holders of the ground, several of whom wish to leave 
the location on this account; others of the old inhabitants expressed an earnest desire to 
receive titles to their larids, and wished to know if there was any probability of titles being 
issued to them, so that they might be enabled to keep out all intruders and make improve- 
ments.”’ 

The question was deemed by Sir George Grey of sufficient consequence to warrant 
a special despatch to the Secretary of State, dated 18th October, 1856, pointing out the 
danger and inconvenience of a mass of some 7,000 Fingoes without means of sufficient 
management and control. Among other things this despatch states :—‘‘The same circum- 
stances as are disclosed in these letters ee Shepstone, 24th September, 1856, and Mr. 
Giddy, 22nd September, 1856) are repeated over and over again, in slightly varied forms, 
in all the Fingo locations. Gradually provision is being made for the management of these 
people, for promoting their advancement in the arts of civilised life, and for giving them 
titles to their land.”’ 

No decided step was, however, taken with the object of issuing individual titles until 
the end of 1875, notwithstanding a great amount of correspendence and careful inquiry, with 
the view of ascertaining the wishes of the occupants, it being held that the introduction of 
the system of individual holdings should not be forced upon a people unprepared and un- 
willing to receive it, but that it should be, as far as possible, the result of a spontaneous 
desire on the part of the natives, induced by its marked success elsewhere. 

With this object in view, a commission, appointed in 1875, to inquire into the circum- 
stances of the Kamastone and Oxkraal stations, recommended the survey and sub-division of 
the land originally assigned. The number of applicants was reported to be 1,680, who were 
to get each a small building lot, and a garden lot of six acres, with special grants to head- 
men, and fur educational and other purposes. 

It was found that the desire to commute the common to individual tenure was by no 
means unanimous, and it was therefore determined (see my Annual Report for 1877, page 8, 
to begin the work of survey and allotment with respect to those of the occupants who show 
an unmistakeable desire to take title; trusting to the chance that those whose minds were 
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not madé up, or who were absolutely averse to abatidon the tribal mode of possession, might 
be'influenced by the example of others. x | 

The survey was entrusted to Mr. H: Southey. His unfortunate death soon after caused a 
little delay, but ultimately the survey was continued by Mr. Macdonald, who arranged the lots 
according to the princi tes previously decided upon, the wishes and interests of the future 
occupants being consulted in the selection of sites and arrangement of boundaries, without - 
regard to facility of survey, a consideration which has on occasions influenced surveyors in 
former years to the utter frustration of similar schemes elsewhere. . 

__ In thé case of this location, it should be noted that the intended recipients of title were 
ready and even desirous to bear the cost of survey, both general and detailed. 

A return showing details of the allotment is annexed. 

Kamastone has been divided into eight locations. containing 688 grantees and 29 villages., 
Oxkraal has been divided into twelve sub-locations, with seventy villages (Surveyor-General’s 
Report of 1878). 

The arrangement includes glebes, outspans, and reserves for tree planting. The area of 
arable land is 10,844 acres. (For further details as to the allotment and survey see my 
Annual Report for 1878, pages 7, 8, 9, and 10.) 

The survey of the Annshaw Location and out-stations has been completed, but inter- 
ruptions were caused by the opposition of a section of the occupants. It was finally concluded 
in 1875. | 

At Annshaw 100 building lots and eighty-seven gardéh lots have been laid out, also a 
commonage of 3,098 acres. 

At Peuline 117 building lots and 118 garden lots have been laid out, with a commonage 
of 3,100 acres. 

The inquiry into the circumstances of this location wa4 entrusted to Mr. A. E. Murray 
with instructions to ascertain the wishes and feelings of the occupants, to explain to them 
the nature of the proposed tenure and the pecuniary obligations connected with it. This 
work was done with ability and sound judgment, as will be seen from a perusal of Mr. 
Murray’s address to the inhabitants. (See pages 10, 11, and 12 of my Report, G 33—’77.) 

In Peddie there are cight Fingo locations, viz.:—Kaulela’s, Kwenkwezi’s, Durban 
Lands, Matomala’s, Umsloolo’s, Zulu 5 oqweni, and Patoskop. 

The survey had been partially completed in 1864, and the work was put a stop to in 
consequence of difficulties as to superintendence, and, so far as I can ascertain, the reluctance 
of the Government to advance the required funds. 

With regard to the cost of these surveys, I find in Colonial Office letter, dated 24th 
February, 1859, a decision that the grantees should pay the expenses incident to the issue 
of titles. 

_ IT have in my annual reports for 1876 and 1877 given my views on the distribution of 
expenses of survey and title deed and on the question whether the grantees should pay the 
whole of those expenses. On the issue of title deed the obligation to pay hut-tax ceases, it 
being considered that quitrent is substituted for it. 

ut the recipients of title on the Individual System will, in all probability, not in many 
cases, release their titles from the temporary custody of the civil commissioner to whoni 
they are forwarded from this office for the purpose of being issued, upon payment of all 
expenses. 

The native holders naturally compare these expenses with the small amount of hut-tax, 
and many of them are not, it may be supposed, shrewd enough to appreciate at once the 
compensating advantages of indefeasible title. 

Experience has shown that many titles have not been released ; and a great number had 
to be cancelled, a course very reluctantly taken as the cancellation of so important a docu- 
ment is a proceeding held by lawyers to be of doubtful legality, and objectionable in other 
respects. Unsuitability of allotment in former jmes (notably in the case of the Post Victoria, 
Gaga, and Ely locations) has been very much the cause of the failure to apply for the titles, but 
the money question seems to me to be at the bottom of this reluctance on the part of the 
majority oe | 

The difficulty may, I believe, be, in a great measure, overcome by a reduction of the 
amount to be demanded in payment of cost of survey and title, and by establishing a regu- 
lation that no title shall be considered as legally issued, or as conferring a legal right of 
ownership, unless it is delivered to and accepted by the person in whose favour it is 
drewn. 

The reduction of the amount to be demanded from the grantees can, I think, be justified 
by good reasons. 

It cannot, for instance, be denied that the benefit of survey, allotment, and issue of title 
is not wholly confined to the grantee, and that the Government shares in the advantage in 
various ways. 

The topographical facts registered by the survey are worth something from a public 
point of view, and the issue of title is a preliminary to transactions tending to the production 
of revenue, both general and local, in the shape of transfer dues, auction dues, and local 
rates; besides which, a quitrent is reserved on each lot. But, chief of all, the advancement 
of the moral and material interests of the individual which is the probable and natural out- 
come of the measure of commuting tribal to individual tenure, reacts on the general 
prosperity. 

Under this view of the question I believe it will be conceded that it is reasonable, just, 
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and expedient not to throw the whole cost of the proceedings connected with the change of 
tenure upon the grantees. There may be a difficulty in so far ag that there’ are more pre- 
cedents for recovery of expenses than there are for exemption to pay, and that future 
exemption may raise up a host of applicants for refund. 

As a precedent for release for payment, I may refer to the London Missionary Institu- 
tions of VPacaltsdorp, Dysselsdorp, Zuurbrak, and Bethelsdorp, whose occupants were 
exempted from the payment of survey and title expenses by Section 4 vf the Act 12 of 
1873; still by the same section the remission of such payment is declared as not applicab!e 
to two other institutions, namely, Kruisfontein and Hankey. 

Through the necessity of writing against time, these general observations are not in their 
proper place in this report. . 

I continue my notes on the different locations :— 

Vactoria East. 

Four (4) locations-have been laid out in this division, viz.: Gagha & Ely, Auckland, 
Lovedale, and Post Victoria. The first mentioned has within its limits six sub-locations 
(having a commonage common to all) and are known as Gaba, Gwabeni, Marusu, Roxeu 
Mavusa, and Kabeuzana Mavusa. The survey of Post Victoria does not appear to have been 
completed, the work being limited to the laying out of building and garden lots, an order 
having been issued by the Government on the 3lst December, 1861, to stop the survey of 
the Fingo locations. 

So far as I um aware, the chief cause for stopping the surveys was that the Government 
considered that such work should be subject to special agreement instead of being subject to 
the payment under the tariff regulating surveyors’ charges. ; 

Titles have been issued of 1,221 allotments, that is of 511 building and 710 garden lots. 
Since the issue of these titles from this office 331 have been returned for cancellation, owing to 
the grantees having failed to take them up at the civil commissioner’s office. Of these 284 
have been re-allotted, and there is good reason to believe that the titles have all been taken 
up, as in no case was title completed until a deposit had been made of cost of survey. 


Fort Beaufort. 


Only one location has been laid out in this division, namely, that known as Heald 
Town. Its survey and sub-division was sanctioned by Government letter, dated 8th June, 
1857. The work was entrusted to Mr. J. Ford, who laid out 931 building lots and 925 
garden lots, with a commonage of 16,379 acres. 

Fight hundred and forty-seven (847) titles of each description of allotment have been 
completed, and from a list furnished by the civil commissioner in January, 1876, it appears 
that on that date there still remained in his custody 463 titles of building lots and 477 of 
garden lots. A Government notice, with a list of unissued titles appended to it, was pub- 
lished on the 30th March following, calling upon grantees to release their titles within six 
months under penalty of forfeiture. The notice resulted in the cancellation of titles of 463 
building lots and 477 garden lots. 


King William's Town. 


The system of Individual Tenure appears to have been introduced in this division of the 
Kaffrarian Government, prior to annexation, some time during the year 1856, and only in 
cases where representations were received that the natives concerned desired it. 

Surveys of the following locations have been completed namely :— 

(1.) Mazingata, where sixty-five building lots and sixty-five garden lots have been laid 

out with a commonage of 1,866 acres. 

(2.) At Balazi, where fifty building and fifty garden allotments, with a commonage of 
2,237 acres have been laid out. 

(3.) At ‘Joseph Williams,” where 106 building and seventy-six garden lots have beep 
laid out, with a commonage of 3,460 acres. 

(4.) At “‘Gquamashe,” which includes the villages of Buchanan, Rossiton, and Melan, 
where 144 building lots and 133 garden lots have been laid out, with a commonage 
of 4,222 acres. 

In addition to the mission stations of Annshaw and Newlands, already referred to, the 
survey and subdivision of other similar stations in this division have been completed, 
namely, those known as Mount Coke, Burnshill, Perie, and Peelton. In all cases where 
individual tenure was sought from the late Kaffrarian Government, it was sanctioned, upon 
the understanding that the public chest was not to be charged wilh the cost of survey, even 
in the first instance. 

The work was entrusted to some land surveyor willing to undertake it upon the condi- 
tion that he was to look to the grantee and not to the Government for payment of surveying 
expenses and upon the further condition that each approved grantee was not to be charged 
more than £3 10s., which sum was to include survey of both building and garden lot, and 
share of defining comnionage, the expense to be paid in two instalments, viz.: £2 on com- 
pletion of survey and pointing out of beacons to the approved grantee, and the balance 
(£1 10s.) on title being ready for issue. 

The total number of allotments laid out at the mission stations abovementioned are as 
follows :— 

(1.) Mount Coke, sixty building lots and sixty garden lots; commonage 3,889 acres. 
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(2.) Burnshill, 130 building lots and 126 garden lots; commonage 5,303 acres. 

(3.) Perie, 218 garden lots and 211 buildin lots; commonage 6, 541 acres. 

(4.) Peelton, 218 building lots and 185 ick lots ; commonage about 11,500 acres. 

Towards the close of 1873 the London issionacy, Society, through the ‘Rev. Kayser, 
submitted a list of natives resident at Knapp’s Hope who were desirous of having their 
lots and commonage defined. 

The representation was favourably entertained by the Government, provided all persons 
interested had bee. made to thoroughly understand the conditions upon which such stations 
had been subdivided. 

A commission was subsequently appointed to define the limits of the commonage and 
the survey and subdivision entrusted to Mr. Dowling. In September, 1873, the surveyor 
brought to my notice that the survey had been suspended by an order (received through 
the civil commissioner of King William’s Town) from the Government, pending further 
instructions. On inquiry it appeared that objections had been raised by the Chief Kama 
(since deceased), and that under the circumstances it was decided not to process with the 
survey until pending negotiations had been satisfactorily arranged. 

No order to complete the survey has since been received. 


Wittebergen Reserve. 


This reserve represents an extensive tract of ceuntry formerly situated within the 
Aliwal North division, but now forming part of the Herschel division. It measures about 
406,614 acres, and has been surveyed by Mr. J. Orpen, M.L.A., who has filed a plan show- 
ing full topographical featurss of the country. 

Allotments have been laid out, numbering 229, at the following places :— 

1. Waterkloof, forty-six building lots an fifty-two garden lots. 

2. Sterk Spruit, thirty-one building lots, and pibereyh garden lots. 

3. Wilge Spruit six building lots and fifteen garden lots, and seven (7) detached lots. 

In consequence of the extensive nature of the Reserve, the Government decided, under 
date the 7th August, 1873, that the grantees should he charged merely the ordinary fees for 
title and survey. 

The stations occupied by the London Missionary Society in the Colony were under the 
secular as well as religious control of its representative rssident missionaries. It was con- 
sidered by the promoters of this measure that the connection in secular matters between the 
society and the inhabitants should cease; and that under altered circumstances titles should 
be given, free of cost, to the greater number of occupants (see § IV. of Act) and new regula- 
tions should be made for the management of these mstitutions. The local inquiry into the 
occupancy of three of these institutions, viz., Zuurbrak, Pacaltsdorp, and Desselsdorp, was 
made by myself. The inquiry at Bethelsdorp was entrusted to Mr. Macdonald. 

Kruisfontein and Hankey, being exceptions as to cost of title, and held also under a 
different tenure, the preliminaries to transfer were arranged directly by the representatives 
of the society, who employed their own surveyor in the sub-division. 

In all titles issued by virtue of this Act of Parliament, a provision was inserted that the 
land granted should, for ten years from the taking effect of the Act, not be alienated or 
transferred without the consent of the Governor. 

Statements showing details of titles issued, expenses incurred, &c., are annexed. 


A. DE SMIDT, Surveyor-General. 
15th July, 1880. 


Copy of Telegram from C. Watermeyer, Kokstadt, dated 20th Sept., 
| 1881, to Surveyor-General. 


The number of lots in Kokstadt, of which grants were made by Adam Kok by cer- 
tificate, is four hundred; with few exceptions, all to Griquas; no formal titles were issued ; 
as in the case of many farms ; with few exceptions, all were given toGriquas. Since 1876. 
Government has sold sixty-one vacant lots. Village has since been re-surveyed as originally 
laid out and general plan made; no fresh titles issued of farms; two hundred and fifty 
titles have been sent by you to Chief Magistrate for issue, of which fifty-five have been 
taken out. 
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. Umgwalt. 
10 Boarders (Girls), at £10 per annum each. 
Peelton, Girls. 
25 Boarders, at £10 per annum each. 
Peddie, Girls’ Institution, D’ Urban. 
10 Boarders, at £10 per annum each. 
Basutoland.— Moriya. 
25 Boarders, at £12 per annum each. 
5 Apprentices to Trades, at £15 do. 
Masitise, Quthing. 
1 Trade Teacher, at £120 per annum. 
12 Apprentices to Trades, at £15 per annum each. 
Sewing Mistresses (Transkeian Territories), 59 Sewing Mistresses, at £10 
per annum each. 
VI. The Industries are Carpentry, Wagonmaking, Blacksmiths’ Work, Shocmaking, 
Tinsmiths’ Work, Printing, Bookbinding, and Farm Labour for general training. 
Fer Girls: Washing, Mending, Plain Sewing, Plain Cooking, and Domestic Labour 
generally. 


ai VII. The Teachers of Schools and Industries may be approximately estimated as 
ollows :— 


Native Teachers me - ae 400 
Kuropean Teachers ~ a ae 40 
Trade Teachers, chiefly European .. sh 14 


VIII. The Expenditure on the Education of the Aborigines, for the year ended 30th 
June, 1882, was as follows :— 


Native Industrial Institutions and Day Schools, Colony proper - £9,084 10 0 


TRANSKEI TERRITORIES. 


Transkei (Fingoland, Idutywa and Gcalekaland) .. £3,395 16 8 
Tembuland 7 a des .. 8408 15 0 
East Griqualand - ‘er 45 .. 1,715 0 0 


MIscEtLaNrEous EXPENDITURE. 


Inspection ve as si on 623 7 0 
School Requisites .. a oe ds 851 15 2 
Other e° oe e° oe oe 315 19 3 
| 10,310 13 1 
BasuToLAND. 
Total Expenditure ee es bie oe as 1,680 0 0 
Expenditure on Aborigines as above.. dv -. | £21,025 3 1 
Ditto Estimated Expenditure in Ordinary Mission Schools in the Colony 4,662 10 0 
Total Expenditure on Aborigines... ba aa .. | £25,687 13 1 
Grand Total. General Expenditure on Education thr ouRew the ae 
and adjacent Territories for the year 1881-81 . £88,822 13 6 
IX. LISTS OF NATIVE TRAINING INSTITUTIONS AND DAY SCHOOLS 
(COLONIAL). 
Albany. NO. OF CHILDREN. 
1. English Church Kafir Institution, Graham’s Town .. .. 56 
Cape Division. 
2. Native Institution, Zonnebloem, Cape Town ve ». 102 
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East London. | 
3. English Church, St. Luke’s, Newlands”. . wie ». 146 
4. Do. Kwelgha .. is es .. 61 
Fort Beaufort. 
5. Native Institution, Heald oon es ee .. $19 
6. Uweza cas a i we CL 
7. Nobandas - iss a . «45 
Glen Grey. 
8. Mount Arthur wi 50% - es .. 83 
Herschel. 

9, Wesleyan Native Institution, Bensorwale .. 94 
10. English Church Boarding and Day School, Dulcie’s ‘Nek .. 46 
Kiting William’s Town. 

11. English Church, St. Matthews, Keiskama Hoek, Boys .. 88 
12. Ditto ditto ditto Girls a0 87 
13. Rabula = a be : sa “1 
14. Gxulu es ' we as ae dig 39 

15. Amatole Basin .. asi va 

16. Native Training Institution, Peelton, Girls ae .. 149 
17. Peelton, Boys. es 97 
18. United Presbyterian Mission, Umawali ‘Boys) a .. 80 
19. Native Training Institution, Umewali (Girls) ds on “LEY 

Peddie. 
20. Native (Girls) Training Institution, D’Urban as ae 10 
Vietoria Last. 

23. Lovedale Seminary : fe .. 240 
24. Do. Elementary School - .. 102 
25. Do. Female Industrial School is .- 83 


It isto be noted that the foregoing return includes only Colonial Industrial Institutions 


and the Day Schools immediately connected with them. 
The education of Kafirs in many Divisions of the Colony, particularly King William’s 
Town and Peddie, is chiefly carried on through the ordinary Mission Day Schools, of which 


a Supplementary List is given below. 


X. SUPPLEMENTARY LIST OF KAFIR MISSION DAY SCHOOLS (COLONIAL). 
Least London, 


Wesleyan Mission .. bis - sie a 2 
Do. Neera.. - ie rr | 
fort Beaufort. 

Wesleyan Mission .. <s és re w= 45 

Ditto Tinnis Location _ bie. . Big -- 47 

English Church Boundary Till . - ai * age DA 

Native School, Adelaide os si ss .. di 
Ditto Blinkwater ij at ses .. 52 
Ditto Dorrington’s ns .. 61 

Independent Mission, Msasenies, Hill side . sax se 61 

Glen Grey. 

Wesleyan Mission, Agnes ii Se sh .. 88 
Ditto Awartwater.. Sg oe .. 46 
Ditto Bowden... a - .. 54 
Ditto Macibinie .. — ats -» 5 
Ditto Msintsila .. ue - .. 120 
Ditto Xonxe - 54 if .. 33 
Titto Bengu ei - 3 oe 49 
Ditto Mkapuse.. 9 a .. 42 
Ditto Ndonga... my * .. 68 
Ditto Cucadu m3 bs ~ .. 43 

Herschel, 

Wesleyan Mission, Wittenbergen be sie .. 652 
Ditto Mapoliseng . . ~ ok -» 20 
Ditto Ngwenyama si as a 
Ditto Mehlomakulu’s oe ai .» 41 
Ditto ’ Manxebus Kraal ae ve 2» $82 

French Mission, Hohobeng os oe oe oe 


English Church, Qibira i ) ee Cm ee 
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King. William's Town. 


Wesleyan Mission .. - o 55 
Ditto _ » Ngqokwebi .. ‘ 96 
Ditto Izeleni : ~- 20 
Ditto Annshaw Boys.. 2» 128 
Ditto Do. Girls ». 29 
Ditto Peuleni x4 4 ees .. 120 
Ditto Idele ast ae - aa. hd oF 
Ditto Matubeles .. ia ie, .. 60 
Ditto Emdizeni.. es aie ‘ ” 
Ditto Emxumbu .. se 7 ae 
Ditto Ingwenya .. 0% » 48 
Ditto Rabula ax te as .. 80 @© 
Ditto Ezincuka .. ee ses ». 26 
Ditto Emnquaba .. ; 78 
Ditto Manella’s és 
Ditto Nhlankomo .. ; 

Ditto ‘Amatole Basin o. 42 
Ditto Tyamko’s .. os ae ». 42 
Ditto Mount Coke 54 ei » «6:98 
Ditto Tamacha .. : .. 81 
Ditto Buffalo Ford : »- 36 
Ditto Emtyolo ae 
Ditto ‘Eququala . : 78 
Ditto ‘Tyeni "gh ie iis .. 58 
Ditto Erode we ay < ». 40 
Ditto Izimbaba .. os .. «41 
Independent Mission, Brownlee’s Station .. » 81 
Ditto Ezinyoka = »» 35 
Ditto Tafeni -.. 36 
Ditto Balassi .. ~ - ». 34 
Ditto Intsikizeni bed ae ‘ 20 
Ditto Mgesha .. ba we. 42 
Ditto Harperton » 49 
Ditto Olivedale »» 65 
Ditto Ngudhlis Kraal ~» 102 
Ditto Tshatshu’s »» 80 
Ditto Isidenge .. «= 42 
Ditto Donnington .» 60 
Ditto Gilltown .’. .. 54 
Free Church Mission, Pirie ... = we ». 191 
Ditto Jafta’s Location hs va .. 26 
Ditto Muir se le i 40 
Ditte Blair Helen ar in Lt 
Ditto Knox... a ae we. - 27 
Ditto Burnshill et as -- 106 
Ditto Rankine .. oe cs os 42 
Ditto Tyusha .. 7 = »» 48 
Ditto Gxulu... re ik .. 36 
Ditto Falconer. . Me is -. 48 
Ditto Amatole .. - i ». 29 
Ditto Ngumeya ae i aw 
Ditto Debe a, ss Sse en: 2) 
Ditto Njikelana’s ate Be .- «647 
Ditto Emnyameni “4 o »» 90 
Ditto Grumahashi . 70 
Ditto Macfarlane i ? af ey | 
Ditto Kwezana ei ae ag 

Berlin Mission, Elembeni - sf es . 387 
Ditto Wartburg os a Ss .. 118 
Ditto Kobusi River .. .. «36 
Ditto Emdizene (Toise) »» 33 

Peddie. 

Wesleyan Mission, Durban... a we -» 46 
Ditto Enquebebeni ic ne .. 78 
Ditto Newtondale Ws - cu, ofS 
Ditto Erura aA sie ws .. «4 
Ditto Gcebula _.... ie ou .. 41 
Ditto Gwalana .. ae ee ~. 48 


Ditto Ngwekasi .. ae os o- «58 
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Peddie—continued. 


Wesleyan Mission, Etytyaba 


Ditto Matiwane .. 
Ditto Etuwa 
Ditto Cesira : 
Ditto Breakfast Vlei 
Ditto Kwa Tuku .. 
Ditto Empekweni 
Ditto Efene 
* English Church, Cwaru 
Queenstown. 
Kafir Mission : ee 


English Church, Indwe 
Moravian Mission, Shiloh 


Ditto Engolini 
Ditto New Hope .. 
Wesleyan Mission .. om 
Ditto Zwartdoorns 
Ditto Tylden si 
Ditto Cewula 
Ditto Bull Hoek 
Ditto Kamastone .. 
Ditto Matshoba 
Ditto Zangokwe 
Ditto Didimana 
Ditto Zuurfontein.. 
Ditto Hukwa 


Free Church Mission, Ely 


Ditto Sheshegu - ie a 

Ditto Aroxweni ; a 

_ Ditto Gaga ee aa 

Ditto Kwezana (Beaufort Road’ ) i a 

Ditto Evergreen - : 
Wodehouse. 

Wesleyan Mission, Dordrecht .. ; : 7 
Ditto = Macubeni ‘ ; es 
Ditto Mhlanga ‘ ee 
Ditto Tafel Kop : : oe 

Number of Schools... es a 128 
Number of Scholars .. ~~ 6,460 
Estimated Annual Expenditure .. £4,662 10s. 


Victoria East. 


XI. Transke1.—Native Training Institutions and Day Schools. 


. Zawgwa .. ve oe ve 


: NO. OF 
Fingoland. CHILDREN 
. Training Institution, Se eras 65 
. Butterworth P 182 
. Tongwane.. 31 
Kobodi_.. 51 
Veltman’s 139 
. Cegeuwana 62 
Thlobo 63 
Neulu 
Gcume ... 41 
. Impenduzi 19 
. Katangana’s 29 
. Tandatu’s 
. OUmgomanzi 31 
. Bulube’s .. 30 
. Itynira.. 56 
. Mpahleni’s Location 23 
. Tyekana’s : i ea 41 
_Itanga ...  .. «2 «~~ 84 


. Zingeayi’s 

. Impukani 

. Umgagazi 

. Umgewe .. 

. Hanga .. ‘ 

. Ngcongcolora. 

. Inculu (Tola’s Location). 

. Caba des 

. Ixilinxi .. 

. Hebehebe 

. Twaku.. 

. Gudhle’s Location 

. Gonyama .. : 

. Qutsa 

. Dakana .. 

. Itsojana (Zulu) 

. Kotana 

. Xolobe a sie 
. Ngolosi .. 7 7 


39. 
40. 
41. 
42. 
43. 
— 44, 
45. 
46. 
47. 
48. 
49. 
50. 
51. 
52. 
53. 
54. 
55. 
56. 
57. 
58. 
59. 
60. 
61. 
62. 
63. 
64. 
65. 
66. 
67. 
68. 
69. 
70. U 
71. 
72. 
73. 
74, 
75. 
76. 
17. 
78, 


79. 
80. 
81. 
82. 
83. 
84. 
85. 
86. 
87. 
88. Q 
89. 
90. 


91. 
92. 
93. 
94. 
95. 
96. 
97. 
98. 
99. 
100. 
101. 
102. 
103. 
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Fingoland—continued. 
Matoleni’s Location si 
Mtseshe (J ohn Adam’s Location 
Piet Landu’s Location 
Nqamakwe 
Zokufa’s Kraal .. 
Bongitole rece 8) 
Kwomfula 
Cunningham 
Faleni’s 
Keva 
Nqutu 
Springs 
Ceru-Bawa 
Indakana.. 

Izolo 
Toboyi 
Mpeta’s 
Magothla’s 
*Tsomo 
Newana’s.. 
Dingeswayo’s 
Gqogqora.. 
Ndondo’s .. e sd 
Intsito .. i 6 
Nomaheya 
Tshagana’s 
Mtshabe .. 
Jikezi 
Xume 
Tsojana 
Mlondleni. . 
Upper Izolo 
Cibala 

Lower Xolobe (Andries Location) 

Incisininde 
Mbulu (Paterson) 

Lutuli 

Upper Xolobe (Umhle’ s) 

Esigubudweni ee obe’ abe 

Mbassa’s .. . 


Idutywa Reserve. 

Sipiko’s ; 

Colose ase x 

Douglas 

Candlish .. 

Baxter 

Dale se 

The Residency 

Ngabaru .. 

Ngcayi’s .. ne 

ora Bas oh - 
Gwadana .. ss be aca 
Sofike’s .. ~ sess ne 


Gealekaland 
Kobonqgaba a 

Leslie ~ 

Centuli 

Nxaxo 

Lower Qolora 

Zezani 

Ingcutyana 

Qwaninga 

Shixini 

Egwadu o - 7 
Mahasana ss 5 on 
Jujura 


Weza 
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CHILDREN 

104. Nqabara .. hes 55 
105. Makwenkwana’s . . 

106. Philip Damon’s .. 52 
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. Native Institution Boys,’ Umtata 
. Umtata, Girls’ ; 


XII. TemBpuLtanp.—Zembuland Proper. 


S. Alban’ 8 .. pie 
Tabase 


Clarkebury Boys’ .. is - 
Ditto, Girls’ . S38 ; 

. Morley a4 - 

; Umaanduli. . “a ‘ ad - 

. Emjanyana aa “4 i 

. Cweeweni . sei : 

. Queque 

. Nabileyo... 

. Intshaba Drift 

. Nceehana .. bs 

. Ungwara ue ohn King’ Bo a 


. Kambe _.. os a a 
. Old Morley .. ae ag i 
. Mbanga es Ge one “3 


Emigrant Tembuland. 


. Wodehouse Forests 
. Ngwaru.. ; 

. Southeyville 

, Ematafeni .. 

. Isikoba se 

; Nqamata = on ne 
. Mapapu’s .. ee ve 
. Seplan bss “ . 

. Tshabisa 


Xalanga 


. Upper Tsomo 

. Papasa... 

. St. Mark’s 

. Hohita 

. Camama (Cofinvaba) 


. Umxi 

. Sabelela 

; Gcekelo’ 8 Location 
. Tonjeni a 


ta 


GRIQUALAND East. 


. Shawbury, Girls’ Institution 
. Bogotwana : 
. Qumbu 


Lotana 
Neambele .. 
Kwa Ntuli.. 


. Umjika a 
. Paballong .. - 
. Khabisong.. 

. Mangoland 3 
Kokstad (Independent Mission) i 
. Parkie’s Farm .. i 
. Rietvley.. 

. Kokstad English . 

. Weldevrede - 
. Etembeni .. ais 7 
. May’s Place ee 


Baziya ie, ate ; a 


101 


218 


33 


27 
o7 
70 
31 
46 
41 
45 
. 87 
29 
19 
177 
18 
56 
111 
48 
32 
40 


39 
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NO. OF XII. BASUTOLAND. 

Griqualand Kast—continued. CHILDREN | Trarnina Institutions AND Day Scnooxs. 

Ecapana aaa ay) hi 

Engungini . 46 : NO. OF 

Osborn 218 District of Leribe. CHILDREN 

Umshatz 49{ 1. Leribe : oe : 26 
. Tenetyan 29| 2. Thlotse Heights ax 75 
. Ulutateni .. 41 | 3. 8S. Monica’s ae 15 
. Equngadlavu 34 
. Inhlabeni .. 4 District of Maseru. 
. Clydesdale. , 180| 4. Thaba Bosigo 70 
. Neapani (Englich Church) 52| 5. Masianokeng 39 
. Umehlwana’s — 32| 6. Ramakan’s 14 
. Banganyama’s 41} 7. Masite ‘e 26 
. Ebomvini 40| 8. Morija, Trainin Institution 11 
. Umfulamuhle 28; 9. Morija, Se School) 144 
. Pemba 42|10. Koro Koro. 53 
. Kwagogela 11. Maliele 15 
. Umlenyana’s 22|12. Mahlelebe .. 23 
. Petrus Masinyanas 26 | 18. Muruthoane’s 40 
. Ensikeni . ; 35 | 14. S. Michael’s 28 
. Vubukazi 15. Roma, Girls’ 37 
: Emngano 4 23/16. Roma, Boys’ 59 
. Bondaba’s (Fundweni) 45 
. Tinana és 28 District of aiid 
. Ezincuka 37 | 17. Kolo 83 
. Bethesda 48 | 18. Tayane ; 91 
. Bidoi e 19. Thaba Teweu (Mafa’ 8) 35 
. Sondaba’s .. 23 | 20. Thabana Morena .. 
. Sondaba’s (Wesleyan) 29 

District of Cornet es 

Pondoland. 21. Bethesda . “s 78 

. Buntingville, Boys’ 45|22. Mekaling .. 15 
Ditto. Girls’ 56 
. Corane ; District of Quthing 
. Erode 111 | 23. Quthing, Industrial Institution 12 ? (appr) ) 
. Toleni 56 | 24. Masitisi .. 
XIV.—THE RETURNS MAY BE THUS SUMMARISED :— 
Number of 
ABORIGINES ScHOOLs. Schools. 

Native Training Institutions and Day Schools (Colonial) .. 25 


Kafir Mission Day Schools (Colonial) 


Native Institutions and Schools :— 


Transkei 
Tembuland 
East Griqualand. . 


Basutoland 


Total 
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XV.—GENERAL REMARKS. 
(a.) Local Management of Schools. 


The development of Municipal Government among the natives for the management of 
local affairs seems to be a chief element in the civilization of the tribe, as a whole ; and on 
some plan of Village Management, which may be of the simplest structure, should be grafted 
the local direction of Native Schools. 


XVI. In Fingoland, for instance, I should advocate a central School Board, consistin 
of the chief Magistrate and Assistant Magistrates, Resident Missionaries, and the principa 
Headmen. This board would exercise general control over all the schools in the territory, 
but should be assisted by the smaller Village Boards, exercising local supervision each over 
its own schools, subject to the general regulations laid down by the Central Board. 


XVII. The Village Boards might consist of an Assistant Magistrate, if possible, one or 
more Resident Missionaries, and the Headmen of the village. 


XVIII. The Government would co-operate with the Central Board in apportioning the 
Government grants, fixing the local contributions, and appointing teachers, and a general 
school-rate should be levied for the purpose of paying the local contributions towards 
salaries, the erection of school buildings and teacher’s houses, and the internal fittings of 
schools, and for other bond fide school purposes. 

XIX. The teachers would thus hold office and draw their salaries from the Central 
Board ; the village managers being responsible to that board, exercising local supervision 
maintaining the required daily attendance, and seeing that the school is regularly kept, and 
that the regulations of the Government and Central Board are faithfully observed. 

XX. The Government Inspeetor would act in concert with the Central Board ; but it 
should be competent to the members of that board to visit and inspect all schools, or to 
appoint qualified persons to act in their behalf. 

XXI. The same system might be introduced into Tembuland, and ultimately into East 
Griqualand ; but, to avoid tribal difficulties, separate boards might be required for portions 
of that territory. 

XXII. I would not at present invest the Central Board with powers of enforcing 
attendance at school; but the payment of a school-rate levied on each hut or each family 
(whether the children atoated school or not) would lead the people to seek some return for 
their money, and pave the way for an obligatory measure at some future time. 

XXIII. The schools should be so graded that the best of those scholars who passed 
successfully through the village school should be selected annually for promotion to the 
Central Boarding and Trade Schools, which should Le so arranged as to afford facilities for 
training teachers (male and female), for teaching trades to the boys, and domestic industries 
to the girls. 

XXIV. The Education Department should assis{ in the erection of training schools, 
workshops, outfit of tools and materials, as well as in paying the salaries of superintendents, 
school teachers, trade teachers. and the part maintenance of the boarders under training. 

XXYV. The co-operation of the natives in managing their own schools is, in my opinion, 
the truest way to ultimate success and to remedy that fickleness and versatility which are 
unfavourable characteristics of the native, and are in striking contrast to the persistent 
industry and enduring perseverance of the European, 


GENERAL REMARKS. 
(b.) The Study of Kafr. 


The acquisition of a knowledge of the Kafir language by those who are likely to be 
appointed to magisterial or other offices in the Native Territories, would be most effectually 
secured by the Government offering to pay for the services of a teacher of native languages 
in any public school on the frontier, where a class was formed with the consent of the school 
managers, and was attended regularly by a fair number of the senior pupils. 


LANGHAM DALE, 


Superintendent General of Education. 
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MISCELLANEOUS PAPERS. 


Reports by Chief Magistrates on First Draft of Penal Code.* 
| I. : | 
Office of the Chief Magistrate of Transkei, | 
| 3 May 22nd, 1882. 
The Secretary Native Laws and Customs Commission, Cape Town. | | : 

Sir,—I have the honor to acknowledge tho receipt of your letter of the 17th ultimo 
written at the direction of the President of the Native Laws and Customs Commission, 
enclosing a copy of the draft Transkeian Penal Code, and requesting that I would furnish 
the Commission with my confidential report on the same, and especially as to its suitability 
to the Territories to which it is intended to apply. 

I have carefully read the Code, and up to Chanter XXI (Jurisdiction and Procedure of 
Courts) there is nothing but what in my humble opinion is clear and judicious, and what 
will be of the greatest assistance to the officers of the Government serving in these Districts. 

I will only remark that Section 115 seems somewhat loosely worded, and will be liable 
to various interpretations. I would suggest that the Section remain, but a clause be added, 
stating that the custom of ‘‘amaqweta’”’ or white boys be not allowed, nor the indecencies 
and debasing customs attending the Intonjane. These have not been permitted in this 
District since my arrival here in 1878. There was some opposition at the time, but now tho 
majority of the natives, certainly all those whose opinion we ought to value, state that they 
ac glad that these customs are done away with, as they see now how productive of evil 
they are. ; 

Clause 116 should, I consider, state that no one improperly dressed should be allowed 
on any public road, shop, office, or mission ‘station. ' 

The most important changes are proposed in Chap. XXI, viz.: ‘‘ Jurisdiction and Pro- 
‘“ cedure in Criminal Cases.”’ . 

It is here proposed to revoke the Proelamation of His Excellency the Governor No. 110 
of September 15th, 1879, and to substitute these new Regulations in its place. This to my 
mind should not be done without very grave consideration. 

The principal changes are the holding of Circuit Courts in these Territories; the sub- 
stitution of a Judge for the Chief Magistrates to whom cases should be sent for review, and 
the limitation of the powers of the Resident Magistrates. 

There are cases in which it may be right and wise to hold Circuit Courts in these 
Territories for the trial of any grave offences, instead of taking tho offenders to the Circuit 
Courts as held in the Colony, but I think that it would be very unadvisable to determine 
that all cases should be tried before the Circuit Court, which I presume would be held once 
in 6 months as in the Colony. : | 

Prisoners committed for trial would at times have to wait. 6 months before they were 
tried, thus incurring great expense. 4 | 

In dealing with natives, certainly in their pfesent condition, it is a matter of great 
importance that all offenders be promptly dealt with, and that the punishment should follow 
the offence as speedily as possible. This would not-be possible under the proposed regula- 
tions. | 
In also forwarding all cases for review to a Judge of the Eastern Districts Court, con- 
siderable delay would arise owing to the distance, and very probably many cases would be 
referred back for further evidence or information. It is also necessary that tne officer who 
might review cases should have some considerable local knowledge and should understand 
the character of the natives. No doubt a Judge would from his technical education and 
training be better fitted to understand any legal points that might be raised, or to detect any 
error in the proceedings, but I think more than that is wanted. The natives have always 
been accustomed to see their Chief invested with full legal powers, and to have any real 
influence over them this must continue to be the case; and were the proposals uf the Com- 
mission carried out, both the Magistrates, and the Chief Magistrates more particularly, 
would be deprived of all influence, and be perfect nonentities in the land, and I think this 
is hardly advisable, at present certainly. Officers placed in grave responsible positions over 
natives, must be able to exercise power ; if they abuse it, then replace them by others. 

It seems to me a very important matter to simplify as much as possible the adminiétra- 
tion of law to natives, and to bring them and their lawgiver into close contact, without the 
intervention of Agents, Attorneys, Barristers, &c., who so confuse the case to the 
' unsophisticated native mind, that all sense of justice is completely lost. 

f I might be permitted to, I would again propose a system which I have more than 
once brought to the notice of the Government, viz.: That in all serious cases the Magistrate 


* The comments of ‘the Chief Magistrates apply to the numbered Sections of the first Draft of the 
Penal Code, which differ from those of the code as y adopted. 
HAE 
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should take a preliminary examination, and forward the proceedings to the Chief Magis- 
trate, who should appoint a day for the trial of the case, and that he should convene a Court 
consisting of himself as President, and two other Magistrates of the District as Members, 
the Magistrate who took the preliminary examination being Crown Prosecutor. That if the 
sentence is more than 12 months’ imprisonment, then the proceedings can be sent to a Judge 
for review or appeal. 

This would secure prompt dealing with cases, and at the same time invest the executive 
officers with such power that their influence would be maintained amongst the natives. At 
these Courts a jury of respectable Europeans and natives should be impannelled. 

The above plan was carried out by me in East Griqualand, and in this Territory, until 
the publication of the Proclamation of Sept., 1879, and it worked admirably, and far better 
than the present system. 

The changes proposed by youin the Chapter before mentioned would be assimilating 
the laws of the Colony as far as they relate to the native residents there, to the natives of 
this District, and however imperfect the state of these Territories may be, I think that it is 
generally admitted that the natives are in far better order, and in a more satisfactory and 
progressive state than in the Colony, where our dealing with the natives has not been a 
success. Itcan hardly be wise to introduce a system into these Districts that has so failed 
in the Colony, where it is well known that very many cases are decided by the natives them- 
selves, rather than face the expensive uncertainties of Colonial Law, surrounded as it is by 
difficult and perplexing technicalities. 

In making the above remarks, I am sure that I need not state that I am actuated solely 
by an earnest desire to advance and secure the good government and well being of the 
inhabitants of these Territories, although I might naturally be expected to express some 
surprise at seeing such sweeping changes proposed as the taking away and transferring 
to other hands the principal and most anxious parts of our duties as Chief Magistrates, and 
this for no assigned reason, or, as far as I am aware, that any complaint has been made that 
these duties have been unjustly and improperly performed. 

I have the honour to be, 
Sir, 
Your obedient Servant, 
Marr. Bryra. 


Chief Magistrate, Transkei. 


I. 
Office of the Chief Magistrate of Tembuland, 
Umtata, 7th June, 1882. 
‘The Secretary Native Laws and Customs Commission, 
Cape Town. - 

Srr,—In compliance with the instructions contained in your letter of the 17th April last, 
I have the honour to state that I have carefully read over ‘‘ Draft Transkeian Penal Code” 
therewith forwarded. I consider the Code well adapted for the requirements of these 
Territories, hut submit herewith a few notes and observations. . 

I observe no mention is made of St. John’s River Territory, which I have been advised 
will shortly be annexed to the Colony. 

Trusting that the arduous labours of the Commission are now nearly terminated, 

I have the honour to be, 
Sir, 
Your obedient Servant, 
H. @. Exxior, 


C. M., Tembuland. 


Notes on “ Draft Transkeian Penal Code” as requested by the Secretary Native Laws and 
Customs Commission in his letter dated Cape Town, 17th April last. 


Clause No. 6.—Decisions of Chiefs entitled to 6xercise judicial powers by covenant 
(when such decisions are not appealed against) might be enforced by order of the Magistrate 
of the District in which the case was tried or offence committed. 

Clause 66.—According to Kafir law and custom in all tribes, if a thief is found in the 
act of stealing cattle at night and refuses to surrender when called upon to do so, he is a 
wolf, and may be treated as such, t.e., any amount of force may be used for the purpose of 
securing him. Natives will never see the justice of not being allowed to ‘strike or do 
bodily harm ” to a thief who will not surrender. If attempt to do bodily harm to, or forcibly 
resist night thieves could be prevented by law, stealing would greatly increase. Natives are 
deterred from stock stealing at night far more from fear of being fired upon than punishment 
by law. In disturbed times or when much stealing is going on, it is a common practice for 
the owners of stock to sleep in their kraals with fire arms and assegais. 
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Clauses 108 and 109.—-It is upon very rare occasions that Magistrates witness an affray, 
and yet they are of too frequent occurrence. I think it desirable that all well disposed 
persons should have power to prevent or stop an affray, otherwise Headmen, heads of kraals, 
ae not reasonably be held responsible for affrays committed in their sections or 


Clause 112.—In cases of ‘“‘ repeated offence” power to extend fine as well as term of 
imprisonment might be provided for. 


Clause 121.—This clause is understood to permit unlicensed persons to practise medicine 
in these Territories. It is important that this should be the case. In the Territory of 
Tembuland there is only one Resident Surgeon (whose charges are in many instances beyand 
the means of those who would like to employ him). ‘To place medical aid within the reach 
of all residing in this Territory would necessitate the appointment of at least twenty Resident 
Surgeons. Many natives have a knowledge of indigenous herbs, possessing most valuable 
curative properties. Syphilis (even in its worst stages), tape worm, and many other 
diseases, are cured by native remedies. The bite of venomous snakes is almost invariably 
cured when treated by native doctors. To prevent native doctors from practising in the use 
of herbs, or charging for services rendered, would lead to loss of life and suffering, and be, 
I consider, an injustice to the inhabitants of these Territories. 


Clause 163.—I consider age of child might be extended. A child of 8, 4, or even older 
years, might perish if abandoned away from habitations. 


Clause 186.—This section deals only with the spoor of cattle. The term spooris applied 
to the trace of anything lost or stolen. I once had a case of a spoor of a tub submitted to 
me (on appeal), and many cases of spoor of shop breakers have come before me. 


Clause 260.—Allowance to Assessors might be provided for. In many cases Assessora 
may have to be called from a distance to assess the loss or damage sustained by or to some- 
thing that cannot be produced. : 


General Remarks. 


Where offences are not provided for or defined, I think it should be competent for the 
Judge or Magistrate before whom it is brought to deal with it either by Colonial or Native 
law, as may seem to him most suitable. 


I think it would be injudicious to make punishment imperative (upon natives) for 
compounding thefts. It is the custom amongst natives when a theft has been committed, for 
the injured person to demand from the offender the amount of compensation usually 
awarded ig such cases, and if paid the matter is considered settled. This course saves Court 
expenses. I presume it is important that laws framed for the government of native races 
should be suitable to the condition and understanding of the people (so far as it is compatible 
with justice and humanity) and workable with as little friction or irritation as possible. The 
natives are at present so suspicious that even a little misunderstanding might Ww masses 
of them into rebellion. 


The freest right of appeal in every case should be given, and at no, or very trifling, cost. 
Great caution will have to be used in introducing aayihing that would have the appearance 
. of breaking down old laws and established customs. A free right of appeal is always 
accorded by native law to the highest acknowledged power in the country, at no cost to the 
appellant. I do not think natives will appreciate the right or advantage of appealing to a 
tribunal or person unknown to them and before whom (from poverty or ignorance) they 
cannot appear to plead their own version of the case. (To tell a native that he has the right 
of apnea to the ‘‘Court of Appeal of the Cape of Good Hope” would seem to him a 
mockery.) If natives do not consider the laws framed for their government just and 
suitable to their condition, there is the fear that they will take all their cases to the Chiefs 
and Headmen, which will be a very serious retrograde move. 


A number of law agents have lately enrolled in these Territories, some of whom would 
be no disgrace to a legal gown, but there are others who practise their calling (I cannot call 
it profession) in a most objectionable manner, keeping touts at all the Courts in the Territory 
in which they are practising, who usually succeed in inducing one or other party to a suit to 
employ their magters. The class to which I refer have become an obstruction and a public 
nuisance, and the amounts that some of them obtain for supposed services are surprising. 


Witnesses, I fear, are frequently suborned. 
H. G. Ex.xror, 


Chief Magistrate, Tembuland. 
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A 
Office of the Chief Magistrate of East Griqualand, Jaly, 1882. 
Jno. Nosie, Esq., Secretary to Native Laws and Customs Commission, Cape ‘own. 


Sir,—Roferring to your letter of 17th April last, I have to express my regret that 
accidentally, and owing to a press of work, I have not, as requested, hitherto furnished the 
Native Laws and Customs Commission with a report on the Draft Transkeian Penal Code, 
as requested by you. J fear that it may be now tvo late for the few suggestions I have to 
make being of use, but as I understand the Commission has not concluded its labors, I 
have the honor to forward a few remarks’ on details in the Code, which may possibly be 
serviceable, | 

-T have the honor to be, 


ir, 
Your obedient Servant, 
C. A. WATERMEYER, 
Acting Chief Magistrate, East Griqualand. 
The Penal Code submitted for my report is well suited for this Territory, with the 
following alterations and additions, which I beg to suggest :— 

Section 

12. Chapter II.—I am of ‘opinion that flogging has a brutalizing effect more often 
than a deterrent one, and should be resorted tv only in very bad cases, and I think 
that the infliction of lashes should not exceed 36 in number at any one time. 

102... Chapter VII.—1. ‘‘Three or more”. persons appear to me a safer number to 
quote than “five or more.”’ : 

2. Any person resisting the execution of any law, or legal process should be 
made punishable under this section. 

108. his section would then read ‘three or more” instead of ‘five or more.” 

114, Chapter VIII.—The punishment allowed here is excessive, and should, I think, 
not exceed £10 or three months. Doubtful characters sometimes go preaching among 
the heathen here, and I do not consider that the law should be very stringent in 
case their views, and possibly threats, meet with resentment. Perhaps it would 
be well to add to section words to this effect: ‘‘ Provided it be no fault of such 
preacher, teacher, or person officiating, that such disturbance took place.” 


115. Could not the use of foul and abusive language in public streets be made 
punishable under this section. | 
117. Chapter VIII.—Allowance should be made for the Native mode of burial, and 


what we might term neglect should not bear the same punishment as disinterment or 
indignity to human remains. 

139. Chapter IX.—Here again Native temperament and habit should be allowed for. 
Great excitement and bereavement is generally the cause of attempt at suictde, and 
the individual is most likely a temporary insane. The term of imprisonment allowed 
is excessive. One or two months with the alternative ef a proportionate fine would 
be sufficient. | 

152 and 153. Under the age of puberty, should be inserted, instead of under 12 years. 
It is difficult to arrive at age, and some develop faster than others. 

155 and 156. I think that these sections go too far. It may be necessary from the point 
of view of sections of the Natives to legislate for this, but in a mixed community it 
is too inquisitorial at least the words ‘‘whether she be or not’? in 155, and 

| ‘‘ whether” ‘‘or not’”’ in 156 should be omitted. 

159. - To. end of paragraph should be added ‘or any two of these punishments 


combined.” 
160. This clause as it stands cannot, I fear, be made generally applicable here, as 


I am informed that according to their customs, Basutos marry wives, or even half- 
sisters, and sons their father’s young wives. The Commission’s attention has no 
doubt already been called to this. 

186. Chapter X.—In East Griqualand the Spoor law can be made to apply only to 
Native Locations. Owing to the numerous farms, public roads and outspans, and the 
law cannot be justly applied to the whole territory. Except in Districts where none but 
Natives live, this law cannot work well, and even in Native Locations great care 
must be exercised that no frauds such as sham spoors are perpetrated. 


195. Chapter XII.—The fine or imprisonment provided for in this section is too low. 
I would suggest that it be not exceeding £10 or 3 months. 

241. Under section flogging should not be inflicted until after a second escape, or 
attempted escape. 

259. This section will have to be modified. It might read ‘tho several pleadings, 


and proceedings of the said Courts shall be in the English language, which shall be 
interpreted into such language as is best understood by prisonors not understanding 
English.” In Kokstad, for instance, the proportion of English and Dutch speaking 
prisoners is very large, and the interpreting into Kafir in all cases would answer nq 
useful purpose, as Kaffirs are seldom present when not actually concerned. 


APPENDIX I.—-REPLY BY T. R. MERRIMAN, 398 


260, In line two, instead of ‘‘ any member of,” I would insert ‘‘ two or more.” 
In connection with Chapter IX, 120, there should be a clause giving Magis- 
trates power to send lunatics to Asylums in the Colony when troublesome, as there 
is no means of keeping them decently in the Transkeian Territories. 


REPLIES TO CIRCULAR No. 1.* | 
By T. R. Merriman, Resident Magistrate, Butterworth. 


anes 


LAWS. 


1. With the mixed tribes of the Idutywa Reserve—QGcalekas, Hlambes, Gaikas, 
Tembus, and Fingoes, as Resident Magistrate from December, 1877, to June, 1880, 
and with Fingoes as Resident Magistrate of Butterworth from June, 1880, to the 
present time. 

2. The law is traditional and oral. It is governed by precedents. Should any 
striking innovation be introduced, the chief and his counsellors would make it 
known. The chief is the fountain head of all law. 


3. The old men of the tribe are the depositories of the law, none of which is com- 
mitted to writing. . 
4, The only offence known to Native law is assault, whether it terminates in a 


slight injury or in death. By all assaults the Chief is held to be damaged in the person 
of his vassal, and the fine is payable to him and not to the injured person. Rape is, 
however, an exception, as the head of the house to which the violated woman belongs 
is entitled to compensation in respect of the deterioration of her marriageable value 
(if unmarried), and of the invasion of the husband’s conjugal rights if the woman be 
a wife. Ifa fine be levied for the offence the cause of action becomes extinct. No 
one has a right to compound the offence of assault when the chief is the aggrieved 
party. | 


CRIMINAL. 


None but those created by Colonial legislation. _ 
Death for murder or conniving at murder. Imprisonment for crimes against 
roperty and ordinary assaults. Flogging for second or subsequent convictions at 
the discretion of the Court. I think thatthe use of the lash should be restricted 

as much as possible, as a reckless or indiscriminate application tends to flog up a 

criminal population. It is however a useful deterrent to hold in reserve. 

9. The only native tribunal is the Chief and his counsellors. 

11. Hearing evidence is allowed by Native law, The evidence of informers, accom- 
plices, accused, children, wives and women is taken quantum valeat. The statement 
of the accused is evidence as far as it is corroborated aliunde. 

16. I know of no native statute of limitation. 

17. I know of no Colonial law pee to natives that can be regarded as wholly 
salutary. Restrictions as to passes and the removal of cattle are valuable, but the 
natives rosent the scanty legislation that has been accorded them, as too restrictive 
in its tendency and too unsympathetic. 

18. I think a general law judiciously codified would be of great and lasting 
benefit. 

19. The Court of the Resident Magistrate in each District should be the tribunal 
before which all cases but those of the gravest nature should be heard. No Magis- 
trate should be allowed to pass sentence for more than two years’ imprisonment, with . 
or without hard labour, or for a fine exceeding £50 with an alternative, or to impose 
lashes exceeding 36 in number. 

I do not think trial by jury practicable at present. 

21. Unless a Circuit Court can sit in extra Cslonial territories twice at the least in 
each year, I think accused persons would often suffer hardships from prolonged 
detention whilst awaiting trial. 

22. No chief or headman ought in my opinion to be invested with even the shadow 

of judicial authority. The administration of justice, whether civil or criminal, should 

remain wholly with the Magistrates. 


aa: 


23. In the present state of the native races, I consider that the system of collective 
responsibility is advantageous. 
24. I think the responsibility of a lost spoor should be maintained and the penalty 


exacted from the defaulting kraal or location. My reason for this departure from 
the principles of civilized jurisprudence is that the native community as at present 
constituted has vast opportunity for concealing the illicit transport of stolen stock. 


* Received too late for insertion in Appendix O, 
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25. 
26. 


27. 
28. 


29. 
30. 


31. 
32. 


33. 


34, 


35. 
36. 
37. 


NATIVE LAWS AND OUSTOMS OOMMISSION. 


The system as it at present exists makes them wonderfully alert, not only in tracking 
their missing stock, but refusing to harbour travelling cattle in any locality where 
the spoor cannot be readily handed over to a neighbour for further investigation. 
Unauthenticated travellers are thus submitted to a rigid scrutiny and careful super- 
vision, which they would escape if the relaxation of the law relieved the squatter of 
his responsibility. . 

It is still in force. ‘ 

When a fine is imposed, the head of the kraal is responsible if the spoor be 
traced to him, if it be lost in the location the headman is liable and has to levy it 
from his people. Care is taken by the Magistrate that the distribution of the fine is 
as even a8 possible. 

No. 

Intonjane is unnecessary and should be made penal. Circumcision in itself 
should be allowed, but all immoral license connected with the rite should be restricted 
by severe penalties. 

A criminal Code is in my opinion highly desirable. The native mind is 
awakening to the divergence of criminal from civil causes of action. 

The criminal code should be even in its operation and apply alike to Europeans 
and to Natives with the exception of the provisions of the spoor law which should 
not affect Europeans unless corroborative evidence directly implicating them be 
adduced. I make this exception :— 


(i.) Owing to the difference in the habits of life of the two classes ; 

(4i.) Because the spoor law is to the native no innovation but only the contin- 
uance of a principle dear to his traditional jurisprudence; whereas to 
the Europeans it would be a startling intrusion of a new idea, all the more 
irksome and distasteful became the opportunities of relief from its pro- 
visions would be greatly, if not wholly, in favour of the native; and in 
the event of a territorial conviction the European would be a helpless and 
bewildered victim by the side of men who at any rate have been born and 
brought up in the traditions of the law thus administered. 


CIVIL. 
None that I know of. 


(i). All contracts are governed by the evidence as to the consensus of opinion of 
the contracting parties at the time of the contract, subject to any subse- 

uent. mutual modification. 

(ii). pledges are in the nature of liens, and require the transfer of the thing 
pledged ; if the pignum be live etock the isles is entitled to the usufruct 
of it and its progeny, but he is not entitled to sell or otherwise dispose of 
it: he may, however, sell for his own benefit the wool of any sheep held 
by him in pledge, but in case of death the skins and carcass of any such 
pignum must be accounted for to the pledger. 

(iii). In cases of suretyship the creditor may distrain upon the surety without 
excussing the principal as the surety is corpriucinal: debtor. 

(iv). Donations are permissable with the knowledge and consent of that portion 
of the family interested in the donor’s property, but can not be made in 
secret. 


All real property is vested in the Chief, but the usufruct may pass from father 
to son without alienating the Chiefs vested rights. 

Personal property is domestic. 

Civil obligations arise from crimes against property and reputation and from 
negligence. These would anse from rape, theft, adultery, seduction, breach of 
contract, slander, fraud, and the like. , 

By native law civil disputes are settled after personal and public investigation 
by the Chief and his counsellors. 

By seizure of the debtors’ property or in default of such property by distraint 
upon his relatives. 

There can be no insolvency until the debtor’s family has paid to its uttermost, 
and even then it is not released from its liability. 


38 and 39. I think the only practicable civil code could and should be made with as much 


elasticity of detail as possible. The tribal laws differ in many minor points that 
often involve grave complications. Thisis more especially the case in dowry and 
inheritance cases. Matters of contract, pledge, and the like follow the rules of 
common sense if not indeed of civilized common law. Dowry and inheritance ques- 
tions all hinge on the accepted relationship of the social value of the sexes. This, 
such as it is, cannot in my opinion at present be disturbed ; whatever it may be, it is 
too deeply rooted to be excavated by an Act of Parliament or a Declaration of Rights. 
Cases arising on these issues should, I think, be heard and decided by the Magis- 
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trate of the District, who should be assisted by not less than throe native amics curie 
(open to challenge). The law should be that of the defendant’s tribe, but it 
should be lawful for either party to the suit to allege and prove that the other by 
himself or his parents waived the provisions of any tribal law either tacitly or by 
express declaration, whether at the time or after the making of the ccntract under 


o question. 
T. R. MERRIMAN 


Reply by Rev. G. Viehe, Rhenish Mission Society, Damaraland. 


Omaruru, 10th May, 1882. 
The Secretary Native Laws Commission, Cape Town. 


Smr,—I have the honour to acknowledge receipt of your favour of the 13th January, 
1882, and the accompanying series of questions a di and issued by the Commission 
on Native Laws and Customs, appointed By the Cape Government. 

In compliance with your request to furnish to the Commission some information on 
these important subjects, I have selected some of the questions under B, the most of the 
others appearing to refer to circumstances and connections between the Cape Government 
and Natives which do not exist in Damaraland. 

Hoping that the few accompanying notes may prove of some use to the Commission, 


I have, &c., | | 
G. VIEHE. 


Marriage. 


1. In Damaraland the practice of polygamy amongst the heathen natives appears 
to have slightly lessened since and where the mission labours have gained important 
influence. SS | 

2. See 1. 3 

3. Our Rhenish Missionary Society do not principally object to the admittance of 

polygamists into membership of the Church. Nevertheless, in Damaraland no 

polygamist has ever become a member of our Church. 

Before the admittance to the preparatory instructions every polygamist dismisses 
his wives except one. This practice has been adopted on all our stations in this 
country, the natives themselves appearing to feel that polygamy can not coincide 
with Christianity. It can, however, not be denied that by this practice many 
ee are prevented from entering into the Church. 

ee 3. 

Both these questions must be answered in the negative. 

In Damaraland the cattle which a man is to give to his father-in-law cannot be 
considered as a price for the wife. This appears to follow from the fact that the 
number of these cattle isin all cases the same, and is so small that the expenses of 
the father of the woman may in the most cases exceed the value of the cattle which 
he received from his son-in-law. 

7. In matrimonial projects the consent of the woman is generally not regarded as 
essential to a proposed union, but the feolings of the woman are, in many cases at 
least, consulted by her father or guardian. _ 

8. Compulsory marriages are not seldom concluded in opposition to the wishes of 
the woman, but in many, and perhaps in the most cases, the man desists from the 
woman if she in spite of chastening and severe treatment continues in her refusal. 

9. Hut-building and the necessary domestic work is chiefly the task of the Damara 
women. Whereas mostly all the labour connected with the cattle, as, well-digging, 
fence-making, pasturing, slaughtering, &c., &c., as well as hunting, is performed by 
the man. Since by the endeavours of missionaries some Damaras have been induced 
to do some agricultural labour on the few places suitable for it, the man does most 
of tho respective hard works, the woman those which are less hard. 


Sr 


10. The Damara woman is considered little more than the servant of her husband. 

11. Damara laws fix no limits to the number of wives which a man may marry. 

12. In many cases aged men marry very young women. 

13. The husband only enjoys the legal right of divorce, and he also appears not to 
make use of this right very often. 

16. The father has no right upon his daughter after having disposed of her toa 


man. Buta woman, dissatistied with her husband, sometimes leaves him and returns 
to her parents. In sueh a case the husband will in an amicable manner try to 
persuade her to return to him, and her father generally assists him in these 
endeavours. If the woman constantly declines to comply with their wishes, the 
father generally disposes of her to another man, and the first husband is then entitled 
to claim the cattle which her father would receive from the new son-in-law. 
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Inheritance. | 
Although the questions about Inheritance appear to refer to circumstances different 
from those in and, I may add a few remarks which, I hope, will be welcome to the 


Commission :— 

(a). Women are, to some degree at least, looked upon as belonging to the property of 
their husbands. For this reason the heir of the property also inherits the wives of the 
deceased. He is entitled to marry them, or to treat them as belonging to his household 
and thus support them, or to dispose of them to other men. : 

(>). The Damaras are subdivided into a number of ‘‘Omaanda” (sing. eanda), which 
resemble in some re the castes. Property belonging to members of one eanda must 
always be retained in that eanda. Children always belong to the eanda of their mothers. 
From this it follows that neither his wives or his children are entitled to inherit the 
property of a man. 

(c). As arule the children of the man’s sister succeed to his property, that is to say 
they should be grandchildren of the mother of the deceased by her eldest daughter. 

(¢). A man may dispose of some articles of his property before his death, but by no 
means of all his property. 

(e). Since of late the Damaras yield perceptibly to the influence of their Missionaries 
and other Europeans in respect to the rights of inheritance. They begin to look upon their 
own children as their natural successors, and to see that even their widows should enjoy 
more rights and independence than they did formerly. Pe 


Omaruru, 10th May, 1882. 


NATIVE HOSPITAL, KING WILLIAM’S TOWN. 


The Grey Hospital, King William’s Town, for Natives and Europeans was established 
in 1856 by His Excellency Sir George Grey, K.C.B., was built out of the Parliamentary 
Grant for Native purposes, and placed under the superintendence of Dr. J. P. Fitzgerald, 
formerly of New Zealand. 

In 1856 the Province of British Kaffraria was entirely destitute of Hospital accommo- 
dation for either Europeans or Natives, and there was no Civil Practitioner within eighty 
miles of King William’s Town. Independently of this state of things there was a large 
Native population amongst whom a number of Native Doctors were practising, and 
over whom they exercised a very extensive influence; for they taught the people that 
sickness was the result of witchcraft, and that they alone were able to cure the sick persons ; 
the people implicitly believed in their power, and whenever any person was inflicted with 
sickness, the Witch doctor was sent for to smell out the individual who bewitched the patient. 
This procedure generally ended in the torture by fire or stinging ants and the death of the 
person accused in addition to his being stripped of all his cattle and property. 

The sick pau whether suffering from fevers or dysentery, or labouring under 
inflammation of the lungs, had cow dung applied over the parts affected, while the doctor 
professed by virtue of his power combined with suction, to extract the poisoned matter from 
the interior of the body. metimes the doctor exultingly exhibited a lizard, a piece of 
stick or a stone (which he had concealed about him) as the successful result of this operation. 
Some however from amongst this body of doctors treated disease by the exhibition or use of 
such medicinal herbs as experience pointed out to be good, but as to the true nature of 
disease and its treatment they were in ignorance. 

From amongst this body of Doctors false prophets frequently arose inciting the people 
to war. Every Kaffir war had its ‘‘ witch doctor’? who professed to be able to bewitch the 
ene and to impart strength to the Kaffirs to overcome the Europeans. 

Doctor is sutpored to be called to the profession by a supernatural agency. Some- 
times during a sickness he acquires, or fancies ho does, a knowledge of the medicinal 
properties of some plant which he informs his friends have been communicated to him by 
the spirits. The Doctors of the Tribe are consulted, and if it is decided that he has a call he 
goes into solitude into his hut for a limited period, during which he holds little if any inter- 
ete with the material world, being devoted to the supposed acquisition of knowledge from 

© spirits. 

t the end of his term of seclusion the Doctors again assemble. The candidate for 
admission as amember of the healing art is then duly examined, and if considered qualified, 
the herb or plant the properties of which are said to have been revealed to him is then cut 
up, boiled in water, and A oa over the head of the aspirant to medical fame. 

This ceremony is called ‘‘ Ukupehlelewa” * and is performed by the principal Doctor, 
who gets a fee from the candidate if he is admitted. This ceremony duly declares him to 
the people as a fit and proper person to exercise the art and science of either medicine, 


SN a a oN ee a ee ai ee oe pe ae Pa 
* ““Ukupehlelewa”’ this word is applied to another heathen ceremony, viz., the cleansing of a new born child. 
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smelling out, or both combined. A cow or bullock is then slaughtered in order that the 
Doctors may partake of it. 


Should the candidate not be considered qualified, he is sent back for further instruction, 
and after a given time a fresh examination is held. 


This body of Doctors in their uncivilised state believe that disease is caused by witch- 
craft, and consequently lend themselves oftentimes to the destruction of human life. 


The state of the sick in the hands of tho ignorant uneducated practitioners of tho 
country was such as to call forth the best efforts of the Government in their behalf, to put 
an end to the trifling with human life. 


Since the establishment of the Hospital a favourable feeling towards the modical 
profession has been created, and some of the prejudices and obstacles removed. 


In 1860-61, when small-pox appeared, the Fingo doctors opposed the system of 
‘vaccination which the Government desired should be carriod out in this Province, 
inducing the people to reject its protective influence, and to rely on them for immunity from 
the diseaso. To effect this object they stuck forked wooden pegs in the ground before the 
kraals; but the small-pox visited those three locations, and swept the people away, including 
many doctors. The Kaffirs, who eagorly availed themselves of tho benefits offered, escaped 
the disease. The Fingoes got so frightened at last that those at the Izeli made application 
to be removed into Hospital under our care; although while under the influence of tho 
witch doctors they would not willingly receive the visits of Dr. Egan, and some Fingoes 
came one day from Debe Neck and offered a cow or a sovercign to be vaccinated. We 
established the system of leaving deposits, either in money or ornaments, amongst the 
natives, to ensure their return on tho 8th day; and we found that they fully appreciated our 
object and readily fell in with it. Our efforts were unceasing to stay the progress of the 
disease by the spread of vaccination, at the same time that we afforded as much relief as we 
could to those affected with the discase, and Iam happy in being able to state that only 
seven very mild and modified cases occurred amongst the European population, without any 
deaths. The few cases which occurred after vaccination were of a remarkably mild form. 


Tne natives now crowd in hundreds for medical relief, coming for that purpose from 
distant parts of Kaffirland beyond the limits of our Territories, and fortunately a number of 
cases have been so successfully treated that their confidence in us has been increased in a 
most remarkable manner. Indeed I doubt if anv experiment could be attended with greater 
success than that which has followed our attempts to induce the Koaffirs to have 
recourse to us for medical assistance. 


From the lst January to the 3lst December, 1880, there ~were five hundred and sixty- 
eight cases (indoor), and four thousand and sixty-nine dispensary cases treated at this 
hospital. Of the 568 indoor cases, 337 were natives and 231 Europeans. Wo had 30 
deaths, 20 natives and 10 Europeans. Of the number of outdoor native or dispensary 
patients, 1,779 were males, 2,290 females. Of the number of indoor patients, 401 were 
males, 167 females. The daily average of patients in hospital during the year amounted to 
67, of which number +9 were males and 18 females. The numbcr cured amounted to 318, 
of which 226 were males and 92 females. The number relieved amounted to 1-7, of which 
100 were males and 47 females; but a good number under the heading of thoso rolieved 
were cured, but left before it could be accurately said that thoy were cured. The number not 
relieved amounted to seven, of which six were males and one female. The average stay in 
hospital of those discharged were: males, 51 days, females 443, and the averago stay of 
those who died were: males, 7}, females 16,4. Many were admitted in the last stages of 
the diseaso. The cost of each patient, exclusive of establishments, amounted to two 
shillings and seven pence three-farthings per dicm. 


To perpetuate so gooda work amongst the native tribes, I havo every confidence that tho 
Government and Parliament of this Colony will try tho experiment of having a couple of 
natives educated as surgeons, and appoint them as District Surgoons with some of the 
magistrates, with permission to practice amongst their people. The Rev. Dr. Stewart, of 
Lovedale, has promised his co-operation in this good work, by selocting a couple of steady 
native youths sufficiently educated for the purpose. 


Dr. Egan continues to give me most valuable aid in operations and consultations, and in 
whatever way he can, and I am much indebted to him for many years of kindly co-operation 
in our profession for the benefit of the sick. 

Dr. Peters, R.N., also for many vears helped in this good work when he was attached 
to this Hospital; and I wish to show by this public acknowledgment that I am not unmind- 
ful of their services and of the time when we worked together in laying the foundations of 
this most useful institution, in which we all feel an interest. 


J. P. FITZGERALD, M.D., M.R.C.S., Eng., 
Superintendent of Nativo Hospital. 
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The Pondomise Tribe. 


Office of the Secretary for Native Affairs, 
Cape Town, 23rd November, 1881. 


J. Nose, Esq., Secretary to the Commission on Native Laws, &c. 


Srr,—I am directed to transmit herewith, for information and use of the Commission 
on Native Laws and Customs, an Historical Sketch of the Pondomise Tribe in East Griqua- 
land, prepared by F. P. Gladwin, Esq., late Resident Magistrate, Nqamakwe, in territory of 
the Transkei. 

I have the honour to be, Sir, 
Your obedient Servant, 
J. ROSE INNES, 
Under Secretary for Native Affairs. 


HisroricAn Sketcn of the Pondomise Tribo as taken from ‘“ Vete,’’ the son of 
Umziziba, by Mr. F. P. Gladwin. 


As far back as I have heard of our history, it dates back as far as the time when our 
ancestors lived at the Dedesi, which is near to where ‘‘ Langalibalele ”’ crossed the “‘ Quath- 
lamba,” at a river called the Dedesi. There were then six chiefs living there. The name of 
our Chief was Malangana. The term Amampondomise was applied to us by the Halas. 
Four of the Chiefs living at the Dedesi were Togu the ancestor of what are now called the 
Gcalekus, Hala the ancestor of what are now called the Abatembu, and Malangana and 
Rudulu, the fathers of the Amampondomise. The Amampondo separated from us before 
this time, and crossed the Umzimvubu (St. John’s), lower down than we did. 

The Amampondomise went to the sources of that river. 

Malangana had one wife, he had no children when he came to the Umzimvubu. After 
he had been there some time a son was born, and he was called ‘‘Njanye,” he was an only 
child. 

After the death of ‘‘Malangana” and during the time of ‘‘Njanye” Togu and 
“Hala” emigrated still further South, but ‘‘Njanye” remained at the Umzimvubu. 

“Hala” first settled at ‘‘ Bencuti,” Shawbury, and Togu at ‘‘ Neolora.”’ As the 
peop increased the girls of our house were married to them (Chiefs of other houses) and 

xecame mothers of the Chiefs. 

Our first three chiefs had‘no more than one wife. The first that married more than one 
wife was ‘‘ Ntose,’”’ he had three wives, and by them he had three sons, namely, Cwera, 
Mpinga, and Newini, and from these came three clans, which still bear their names. 

Ntose died of sickness at the Rode: at his death Cwera was considered the great 
Chief. Necwini married many wives and increased very much, and had kraals at the 
Umzimvubu, Kinira, Tini, Tsitsa, and Umtata, and died at Lotana. 

Mpinga married wives and increased, but not so much as Newini. 

At this time the Pondos were living beyond the ‘‘Umzimvubu” and were not many. 
These Chiefs all died a natural death. 

Newini died at Lotana having three sons, viz., Nxotwe, Dosini, and Cira. Cira the 
youngest chief became the most popular; he was the son of a Bushwoman, whom Newini 
made his wife. No dowry (ikazi) was given for her as the Bushmen did not demand it. 

Cira then became Chief and lived at Lotana near to Shawbury. He had one wife and 
had a son and only child by her, whose name was Umte. Cira died of natural causes, and 
was very young when he died, and was succeeded by his only son Umte, who also lived at 
the ‘‘ Lotana.”” There he married one wife and had four sons by her, namely, Sabe, who 
was the heir, Gqubusha, Rancolo, and Mhaga, and also died at ‘‘ Lotana.” 

‘‘Sabe”’ became Chief and married one wife, and had by her one son named Qeugebo 
See died at Lotana, leaving his son Qeugebe to succeed him, and he also died at the 

tana. 

When Majola the heir succeeded his father Qeugebe he removed to the Umzimvubu to 
live at the kraals of his fore-fathers, there he died, and was buried in the river Umzimvubu, 
and is one of the five Chiefs who were buried in water. Before the death of Qeugebe he 
had one son named Ngwanya who removed to the Tina, died there, and was buried in that 
river, leaving bis son Pahlo to succeed him, who also died and was buried in the Tina, 
leaving his son Sontlo to the Chieftainship, who also died and was buried in the same way 
as his father and predecessors. 

Mgabisa, who was second son to Pahlo, succeeded him and took charge of the children. 
When Mgcambi was a young man, Mgabisa, his guardian, took his cattle and removed to 

ane of the Tsitsa (where Mabasa now is) and had a great many people, as he had been 
e ruler. 
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Mgcambi remained at Qanqu and began a war; every army that he sent out against 
Mgabisa was defeated, and people wero killed. Resho, a relative of the Chief, begged 
peace for him. After this defeat four men were sent by night, and they went secretly to 
Mgabisa’s hut, stabbed him with their assegais and took back Mgcambi’s cattle. He then 
became ruler and died very young. aa 

The Amangxabane clan fought among themselyes, and they were at that time living at 
Ngwenyama. Bodi the elder was defeated, and sought help from the Chief eae who 
went out against the younger with Ncokazi and defeated him. He escaped to the Halas. — 

The Chief Mgcambi was killed by tho Amangxabane under Neokazi, by an assegal 
wound during the fight, and was buried at Ncambela. : 

The Amangxabane were confiscated (sv) by the Chief ‘‘ Valelo,” a young brother who 
took charge of the late chief’sfamilies. He reared Umyeki, the heir apparent, he obtained 
the wives, three wives for him and then Valelo confiscated (sc) Umyeki, becauso as he 
alleged he had killed his father ‘‘ Mgalisa,” and was told to go to Pondoland to Faku, 
whose mother was one of Umyeki’s ancestors. 

The tribe refused to allow him to go, fought with Velelo, and drove him off to Pondo- 
land. He was then attacked by the Mfecane, driven off and killed by Notyantsii at the 
Ngadu. Then Diko his son went to Pondoland. 


THE WARS. 


The Amantuzela camo from Natal to fight, but were defeated with great pene 
Then Makinane came, and afterwards the Amabaca came with their families and stock and 
attacked us. We fought against them. They found the tribe severed by the internecine war 
of Velelo and Umyeki, and therefore weak, they drove us before them. The first battle was 
at Bencuti; we fought with them some days; they were encamped there and continued to 
attack until the third day, when we retreated and crossed the Tsitsa at many drifts, one 
party of our army the Amangxabane clan crossed near the waterfall, and the other sections at 
drifts higher up, for since they had crossed a freshet came down and they erossed with 
difficulty. Two men of the Amagqulusha were drowned. We then retreated to Umdumbo, 
the Bacas followed us, and encamped near us at the Nqadu Forests. I was sent with four 
others to Gubencuka Chief of the ‘‘Ama Hala,” they had previously been assisted by 
‘‘Ngcambi.” * * * * Now we went to give a War Cry to the Halas. Gubencuka collected 
his army for three days, he and his army went out and crossed at the Entshaba drift. The 
Pondomise came up and met them near Mbedashes tree, and made a combined attack on the 
Bacas. The main body was repulsed by ‘‘ Ngubencuka,’”? but the Pondomise, Amagcina, 
and the Amaqwati were driven back. This partial defeat was not immediately followed up, 
and the Bacas went on to the ‘‘ Elukalweni-twenyanga,” and there attacked the Halas, killed 
some of them, and then encamped at the Gqutyini. This was wintertime. In spring another 
combined attack was made on them by the Pondomise, Halas, Amagcina, and Gcalekas. The 
Bacas were surrounded, and by daylight the attack commenced, and they could not make 
much resistance, and were massacred and scattered, their cattle were seized, and their wives 
and children were made captives of war. They then escaped into Pondoland and served 
Faku. Their Chiefs ‘‘Madikana,” ‘‘Matomela,” Mqukuboni and Vatshile, mother of 
Madikana, were killed, she, because it was supposed she had encouraged the ‘‘Bacas”’ in 
the war. We (the Pondomise) were then attacked by a Baca Chief ‘ Golizulu”’ (seen by 
women). He came from the north and we killed him near Mount Belle. He came from the 
north to attack ‘‘ Umyeki,” who was at that time living near ‘‘Cumgre.” The Pondomise 
turned out nine claus the great house and Amangxabane, the second division Amagqubusha 
and the Amarudulu. The Bacas were repulsed, retreated, and were followed up from Bele to 
Tsitsa, and were routed, and those who remained escaped into the forest near the residency 
(Tsalo), we took all their cattle and some of their wives were captured, and to this day their 
offspring is amongst us. 

‘“‘ Nonzaba,” another Baca Chief from the north, was going to attack us. He was seen 
by some people who had gone to hunt, at that time Valelo was living at the Umhlakulo, so 
Nonzaba and his army made for them and ate (?.¢., captured stock); Valelo who had sore 
eyes at the time, went into some indonga to conceal himself, but a Pondomise woman told 
where he was concoaled and the Bacas killed him. (The Pondomise were at this time in two 
divisions.) We were living at? and heard the war-cry. The Amavelelo followed the 
Bacas towards the Embuto flats. We had there turned out and cut off their retreat, they 
came on and we attacked them from the front and Valelo from behind. They were all 
killed but three men. They had left their families and stock and had come out on a 
marauding expedition. 

Then ‘‘Tshaka’’ came. THe came to the Pondos first and plundered their cattle and 
drove them to the ‘“Umgazi.” ‘Faku" sent the war-cry to Umyeki who was at the 
Umdumbi, and he was asked to sond the war-cry to Gubencuka, he sent ‘‘ Sotuka” and 
the son of Qilikwana, with word to the English and to the Gcalekas. The English and the 
Gcalekas came, but when they arrived they found that ‘“ Tshaka”’ had gone home, but that 
another tribe under Matiwana had como from the north and passed down the Xabane and 
Kalani, and had dispersed the ‘‘Ama-Qwati’’ and eaten their cattle. They did not fight 
the English when they heard tho reports of the guns. Tho Amangwana women (the tribo 
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under Matiwana) shouted ‘‘ Yingaleya, vajokeni noho val wa ngezulu.” (They are but dogs, 
drive them though they fight by thunder); they thought the report of the guns was thunder. 
The English army marched by night and attacked by daylight. The Amangwana made no 
stand, but fled and went into the bushes. The reports of the guns were very dreadful, 
none of the native allies fought, they just looked on in astonishment. The repert of the 
cannon was fearful, it was directed into the bush; women and children screamed, and cattle 
bellowed, and all came out of the forest towards where the army was, and were captured 
(ste) that time four elephant tusks to the English, and they accompanied him to his country 
over the Umgazi, and the station of Palmerton was formed under Mr. Shepstone. Diko 
and Neapayi went under Faku, and Faku said I want to get cattle, so he sent out his army 
first to the Amangxabane and plundered them, then to Umyeki, next he attacked the Halas, 
and sent them to the Hewu under Umtivana (the Chief). They (the Pondos) were the people 
that scattered the country, the Mfecane did not do much. They also ate up the Gcalekas. 
Then there were Faku, Diko, and Neapayi. 

The Pondomise under Umyeki then went to the Rode; they removed because they were 
in danger of being eaten. We repulsed Faku’s army, and they could eat our cattle. 

They became Mfecane marauders, and we left them through that. After we left we 
heard that Faku and Neapayi had quarrelled about a Baca who had done wrong and ran 
away to Faku, who would not give him up. They fought and Faku got help from the 
English to awo Neapayi. 

Umyceki died near the “ Cacadu.”” THe was the first Pondomise Chiof that died out of 
their country. He was suececded by Matiwana his son, so called after the Amangwana 
Chief who was killed by the English. 

All the tribes that were driven returned about the year 1846. When we got to the 
Wewu the Amaquati ate the cattle of the Ama-Nxintsa, for some horses that had been 
stolen from the Gcalekas and concealed by a Qwati with us, he was caught and eaten up, 
and in retaliation for this he ate up tho Ama-Nxintsa and so they ate up the Amaqwati. 

‘Mandela ” and Umditshwa were thn living at the Cumgce and had removed from Faku. 
They then sent word to Matiwana that they heard that Fubu the Amaqwati Chief was going 
to remove to the Orange River and they proposed an attack upon him. ‘ Tshulu” and 
“Nzanya” brought the message. Matiwana consented and began to take cattle from the 
“* Amaqwati.” They turned out and the ‘“‘Amadiko” camo on behind. The Amaqwati 
followed up and outflanked them. They gota commanding position, and as we advanced 
up they came down on us, and had the advantage in throwing their assegais, and we were 
compelled to retreat. Matiwana with part of the army was driving the cattle which had 
been captured, the Amaqwati attackod him, and killed many of them, and he, Matiwana, 
ran into a small bush and was followed by two of the Amaqwati, who took his assegais from 
him but did not kill him, as he was nephew to them. 

The Amadiko came up and said if you are afraid of him move off, we will kill him, we 
are accustomed to kill each other, and they stabbed him. They took his assegais and 
shouted to us saying, whore is your Chief? After a while wo sent people to seek for him, 
they found him dead with his chest ripped up, and part of the breast bono gone, and some 
umsenge wood was stuffed in the wound (sic). They went to our kraals and took our cattle, 
excepting those belonging to the Chief. Wo went back to the ‘“Cacadu” to ‘‘ Umyeki,” 
_ Who was still alive. JLo wanted to cat us up because he said the tribe had left him to follow 
“ Matiwana”’ and that he had taken his cattle. 

Umbali the uncle of Umhlonhlo became regent, and he left with the tribe. They came 
past the Uma, across the Inxu and Tsitsa to the Tina, and he went to Faku and reported 
his arrival. aku said he could not rear another Chict’s child, and that Umhali was to go 
and live at the Tina with Mr. Hulley. Joyi came down to live with “ Umbah,” and Jumba 
lived at the Tsitsa and along the Inxu. ‘‘ Joyi’’ lived at the Nxakolo, and removed from 
there to ‘‘Malepelepe,” and from there to the Baziya, and “ Joyi” reared ‘“ Ngangelizwe,” 
and when he became circumcised Joyi died. At this time Mabasa was regent for 
Umditshwa’s tribe. 


A nrter history of the Pondomise Tribo,7as also a short account of their Laws and Custonis 
as related by “ Manasa,” late Regent of Umprrsuwa’s Section of the Pondomise 
and ‘“ Nomlala,” an old Councillor, and written by E. 8. Bam, Interpreter to the 
Resident Magistrate, Tsolo, Griqualand East, and forwarded to the Commission by 
A. R. Welsh, Esq. 


The Pondomise originally lived at the Sources of tho Umzimvubu called the Dedesi. 
This is called “ Eluhlangeni,” which means a large lake, whence the Pondomise came out 
and inhabited the Umzimvubu. 

When they increased they extended their habitations from the Umzimvubu to the 
Umtata River. 


. 
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Their Genealogy is as follows :— 


Sikomo, who is the first chief known. 
Njanye, son of Sikomo, who is Father of 
Malangana, who is Father of 

Ntose, who is Father of 

Newini, who is Father of 

Cira, who is Father of 

Saba, who is Father of 

Umhe, who is Father of 

Qengebe, who is Father of 

Majola, who is Father of 

Ngwanya, who is Father of 

Pahlo. 


. 


From ‘‘ Pahlo”’ the Pondomise Tribe split into two Sections. Pahlo had five wives, and 
by them had four sons and one daughter, viz.: ‘‘ Mamani,” his daughter by the chief wife, 
and she therefore became head of the Tribe, which is always thought a great pity to have a 
femalo (heir) heiress. 

By the house of the direct line he had two sons, viz.:—‘‘Sigxum” and “‘ Mgabisa’”’ 
respectively. This house is called ‘“‘ Iqadi,” which literally means that in case tho chief 
wife bears no sons, a son of that house becomes the heir and head of the whole tribe. By 
the house of his youth he had one son called ‘‘ Mbingwa.’”’ This house is called ‘‘ Umsoko,” 
and cannot succeed to the throne unless no other male is born to the Chief, simply because 
ho marries that house shortly after he has undergone the rite and ceremony of circumcision. 

By the right hand house, ‘‘ Ukunene,” ‘‘ Pablo’? had one son named “ Sontlo,”’ and he 
died a natural death. . 

It so happened that after ‘“‘ Pahlo’s” death ‘‘ Nyawuza,’’ a Pondo Chief, sent his 
daughter ‘“ Ntsibaba’”’ to ‘‘Mamani”’ (Pahlo’s daughter) although he knew that she also 
was a female. Thereupon ‘‘ Mamani” chose her brother of the right hand house as bride- 
groom of her Pondo bride, thereby appointing ‘‘Sontlo”’ to be successor to her deceased 
father, leaving ‘‘ Sigxum,” her brother by the ‘“‘ Iqadi,” who ought to have succeeded in her 
stead since she was a female. 

‘“‘Sontlo ” died shortly after, leaving no heir. But before he died appointed ‘“‘ Mgabisa”’ 
the second son of his Father’s ‘‘ Iqadi”’ to the Chieftainship. Aftor atime it was ascertained 
that one of Sontlo’s wivos was pregnant when he died, and she bore a son named 
‘“Mngeambi.”’ 

‘“‘ Mgabisa ” and his elder brothers called upon‘ Sontlo’s”” wives to choose from among 
them those who would be their husbands instead of their deceased brother ‘‘ Sontlo.” 
Thereupon the wives of the deceased made a large quantity of beer, and when it was ready 
tho Chiefs were called together, as also the Chief’s Widows, and the Chief Widow chose 
‘‘ Mgabisa ” as her husband, thereby confirming the appointment made by her husband at 
his ieath. Accordingly ‘‘ Mgabisa ” ruled the tribe until ‘‘Mngcambi’’ was circumcised, 
and he was appointed Chief in the place of his Father ‘‘Sontlo,” who died before he was 
born. 

“‘Mgabisa ” left the Umzimvubu with a portion of the Pondomise who chose to follow 
him, and occupied the Tsitsa near where ‘‘ Mabusa”’ lived inthe Tsolo District previous to 
the late Rebellion. 

He had five sons by different wives, but we will content ourselves by inserting the name 
of his principal and Chief son, namely “ Velelo.”’ 

While ‘‘ Velelo” was stilla youngster “‘ Mngcambi’”’ sent an army against ‘‘ Mgabisa,”’ 
who defeated it with great loss and capture of cattle. He (Mngcambi) again sent another 
army, and it was also defeated. : 

‘‘Mngcambi” then sent bribed men to ‘‘ Mgabisa’s” kraal at the Tsitsa, and they 
succoeded in assassinating him. <‘‘ Velelo”’ and the other boys (his brothers) went with their 
Father’s cattle and Widows back to the Umzimvubu and surrendered themselves to 
‘‘ Mngcambi,” their Cousin. 

It must here be observed that ‘‘ Mngcambi’”’ and ‘‘ Velelo” had one Mother and two 
different Fathers. ‘“ Mngcambi” brought up “ Velelo,” his half brother. After he was 
circumcised and becamo a young man a quarrel arose between ‘“ Bodi” and ‘‘ Neokazi,”’ 
both sons of “ Ribela,” a Pondomise petty chief who occupied the country lying on both 
sides of the Umtata River. 

w cambi”’ collected an army to punish ‘‘ Ncokazi,” the younger brother of the two, 
and he (Mngcambi) was wounded in the battle-field and carried home a dying man, leaving 
‘“‘Myeki ” as his heir, a little boy at the time. : 

Then ‘ Velelo” became Chief of both sections of the Pondomise Tribe until ‘‘ Myeki” 
was circumeised and married wives. ‘‘ Velelo”’ then desired to appoint ‘‘ Myeki”’ the lawful 
Chicf, but he declined, saying he was yet too young to govern the Tribe. 

It so happened that ‘‘Myeki’’ employed a doctor named ‘‘Gotolo” to make him a 
strong’ ea When “ Velelo”’ heard of this he sent and had ‘“Gotolo” killed and his 
cattle taken. 


Thereupon ‘‘ Myeki”’ fled with his cattle towards the Umzimvubu River. ‘‘ Velelo”’ 
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sent his messengers to call him, but he refused to return, and ran into a bush, and from 
thence went to the Tina and took refuge among the ‘‘ Amatyam”’ and ‘‘ Amanxasana,” who 
occupied that tract of country. The ‘‘ Amatyam” sent to ‘‘ Velelo”’ for an explanation, and 
to demand ‘‘ Myeki’s’”’ cattle, which ‘ Velelo” refused to deliver, but said he wanted 
‘“‘Myeki’’ to speak to him. Thereupon ‘‘ Myeki’’ sent an army to rescue his cattle, but it 
was totally defeated. 

Here the Pondomise got broken up and were dispersed by different Zulu invaders, who 
expelled them to the Gungululu (Tsolo District) and the Umngazi now in Pondoland, as also 
the Xuka in the Engcobo District, and the Rode or Cacadu now in the St. Mark’s District. 

‘“‘ Myeki”’ had many sons, his heir being ‘‘ Matiwana.” 

‘‘ Velelo”’ also had many sons of whom “ Diko”’ wasthe heir. ‘‘ Mabasa,” ‘“ Velelo’s ” 
second son became Regent after ‘‘ Diko’s ” death. 

‘‘Velelo” was<killed in this District at the Gungululu by a Zulu Chief named 
‘‘Nondzaba,” who was also killed by the Pondomise near a kopjie within sight of the 
Residency here, hence its name—‘‘ Nondzaba.” 

‘‘ Diko ” had also a number of sons who are still surviving, of whom ‘‘ Umditshwa”’ 
was his chief son and heir. ‘ Diko” died a natural death at the Cumngce in Pondoland, 
and his brother ‘‘ Mabasa ”’ became Regent until his nephew ‘‘ Umditshwa’”’ became of age, 
to whom he resigned the Government of this Scction of the Pondomise. 

In consequence of the late rebellion ‘“‘ Umditshwa”’ is a prisoner in the gaol at Cape 
Town under a sentence of three years’ imprisonment. He also has a number of sons, but 
the heir, ‘‘ Mtshazi,” by ‘‘ Kreli’s”’ daughter ‘‘Noggili,” is as yet a little boy of about 
thirteen years of age. Thus far we have traced this Section of the Pondomise, and will now 
trace the other Section from ‘‘ Mycki’s”’ time up to the present time. 

‘“‘ Myeki”’ died a natural death at the Cacadu, leaving ‘‘ Matiwana”’ as his heir. 

When ‘‘ Matiwana” was living at the Xuka a Missionary of the name of Gladwin 
called upon ‘‘ Matiwana ”’ and suggested the removal of ‘‘ Matiwana ”’ to this Territory. It 
was at the time entirely unoccupied. He agreed, and on his way was attacked and killed 
by ‘Fubu’’ (Dalasile’s Father) near the Baziya. 

His brother ‘‘ Mbali”’ (who is now living in Pondoland) became Regent, and he led the 
Pondomise (then only forty in number) and inhabited the Tina near the old Road which is now 
one of the present Boundaries between Qumbu District and Pondoland West. 

When ‘‘ Mhlonhlo”’ was circumcised ‘‘Mbali” refused to give up the Chieftainship to 
him, saying ‘‘ Umhlonhlo”’ was a son by the minor house. But ‘‘ Umditshwa ” said that it 
was right that ‘‘ Mhlonhlo”’ should succeed his Father, ‘‘ Matiwana,”’ since he was a son by 
the house of the direct line—that is the ‘‘ Iqadi.” 

It is needless for us to mention his government of his people, his warlike nature and 

treachery in killing the gallant officer Mr. Hamilton Hope and his companions. 
| ‘ Umhlonhlo” had in all eleven wives, two of whom died years ago, and ho has a 
number of boys, but his chief wife, also a daughter of ‘‘ Kreli’s,” died shortly before the 
Rebellion, leaving only three daughters. 

‘‘Umbhlonhlo”’ is now at large, having forfeited his Chieftainship, his country, and 

eople. 
"tt may here be remarked that ‘‘ Majola,’”’ who appears as one of the Chiefs mentioned 
in our genealogy died a natural death near the Tina River, and his body was interred ina 
large pool of water in that River. In cases of drought ‘‘Mhlonhlo’’ and his predecessor 
‘‘Mbali” used to kill an ox or oxen and the carcases of the animals were taken and thrown 
in the pool wherein ‘‘ Majola’s”’ body was interred, thereby supplicating for rain. 

It is said that from ‘‘ Sikomo,” ‘‘ Njanye,” and ‘‘ Malangana” the Pondomise and the 
‘‘ Amaxosa ”’ (Kafirs proper) were considered as of one race and origin. 

The Pondomise had no fixed laws, but each succeeding Chief laid down certain rules 
which he thought would fit his government of the tribe. 

Their customs as practised by them were and are still of the following nature, viz.:—- 
Circumcision, ‘‘ Ukwaluka;” Girls undergoing the rite of Puberty, ‘‘ Intonjane;” Marriage, 
‘“‘Ukwenda ;” War Dances, ‘‘ Umguyo;” Dances for pleasure, ‘“‘ Imijadu.”’ 

When a number of boys aro to be circumcised they are generally collected at one kraal 
where a beast is killed for them, and the meat of this beast no females are allowed to partake 
of, except young girls of four years or less. They then leave the kraal and go to au 
appointed place at the nearest River, where the boys wash their bodies and are then circun- 
cised at sunset. A hut anda kraal are built for them at a distance, and they milk the 
cattle that are brought from the different parents of these boys, and the milk of these cattle no 
female is allowed to partake of. Two or three young men are chosen to take care of these 
boys. These are called ‘‘Amakankata.”’ The boys remain at their kraal painted with 
white clay all over their bodies for g period of three or four months, and when they are 
perfectly healed, notice is given that a large quantity of beer is to be made. When it is 
ready a large number of oxen are driven to their kraal, and their hut and kraal are put in 
flames, and the boys rush with all their speed to the nearest and appointed drift of a River, 
where they plunge in and wash themselves in it. This being done they go home to a kraal 
fixed for them, then karosses prepared from the hides of cattle, or blankets now-a-days are 
given to cach one of them, and then they are warned to keep out of mischief. 

They remain in a selected hut with the four or five young men who took care of them 
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while they underwent circumcision. The men and women then drink the beer. They 
remain at that kraal for a few days and then disperso to their respective homes. When at 
their homes each of them goes among his friends, and a beast, goat, or sheep, or an assegal 
is given him by his relative. This is called ‘‘ Ukusoka.”’ 


The ‘‘Intonjane”’ (rite of undergoing the age of Puberty) is a custom that has also 
been in existence from time immemorial. When any woman reaches this age a hut is 
selected and a partition of mats made, behind which this girl lies or sits concealed. A 
number of girls and women ‘‘ Amadikazi’’ (a number of women who have been married 
and have fallen out with their husbands or widows) are collected ‘o take care of the said girl, 
but she is specially committed to the care of her immediate relatives, who cook her food as 
also that of the girls thus collected. The girls then dance a sort of dance called 
‘“ Umngqunggo,’”’ and the Father and near relatives kill as many stock -as their circum- 
stances admit of. Then comes the ‘‘ Umngqungqo”’ of women of the neighbouring kraals, 
which generally lasts for two days, and stock is killed for them either in cattle, sheep, or 
goats as the case might be. , 

Numbers of young men and boys gather from different localities to this ‘‘ Intonjane,”’ 
and a sort of dance called ‘‘ Umtshotsho ”’ is always to be heard in this hut between the 
girls and the young men. 

Here, in accordance with the Pondomise custom, the girls and the Amadikazi have the 
right of choosing their paramours or sweet-hearts. But in accordance with ‘‘ Amaxosa”’ 
(Kafir Proper) custom, young men and boys are not allowed to attend, and the old men 
choose one of them whom they call ‘‘Idindala”’ (a Sentry) to choose from the girls 
paramours or sweet-hearts for the old men thus collected, and he has the right of punishing 
both men and girls who may break the rules laid down for that practice. It is called 

‘‘TIsiko” by the ‘“‘ Amaxosa.”’ 
: After a month or two perhaps the parents of this girl find that their food is diminished, 
and they then give notice that it should stop, or the “‘ Intonjane”’ must go out as it is called. 
When that day comes, people from neighbouring localities come with numbers of oxen to 
honour the ceremony. 

This is called ‘“‘ ukugqusha.” The different oxen’that come to the ‘ Inkundhla”’ 
(middle of the kraal) are generally an ox or two by one young man one after the other. 
When that ‘ Ibandhla”’ (company) has finished, their oxen are collected together and a 
mutual dance is performed. This is called ‘‘ Inkondhlo.’’ Then comes the grand dance of 
different companies under different headmen and minor chiefs. This is called ‘‘ Amagwifa.” 

Sometimes eight or nine head of cattle are killed in honour of this ceremony (Intonjane) 
and the meat distributed among the different companies (Amabandhla) both of men and 
women, and the dance is finished. 

Two or three days after this all the girls who had been the attendants of this ‘‘ Inton- 
jane”’ go to a forest and get firewood, which they take to the hut belonging to the mother 
or guardian of this girl as the case might be, and then disperse to their respective homes. 

There are different modes of performing the rite of marriage which is called 
‘ Ukuzeka”’ or ‘‘ Ukwenda.” When a chief’s daughter is intended to marry a chief, 
messengers are generally sent to the intended bridegroom with an assegai which is a token 
of the intentions of the Father of the bride, and when the young man or his Father gives 
his consent the mossengers return to the Father of such a girl and report such consent to 
him, and the father (if he be a chief also) calls a number of girls and women without con- 
sulting his daughter in any way. Then a beast is killed in ae of her departure, and 
wheu that has been consumed, the party sets off for the kraal of the young man, driving 
four or five head of cattle, and when they arrive at the kraal one of the cattle is killed and 
the remainder are left as the ‘“‘ Ubulunga”’ cattle, from which cattle she generally plucks 
hair from the brush, and she wears that as a charm against all misfortunes that may happen 
fo her person. When the day comes for the tribe to see their Chief’s new wife, the bride 
and maids paint themselves red with red clay and then go out to the middle of the kraal, 
where they kneel for a short time and rise again to go to their hut. Then comes the 
wedding day, and sometimes innumerable numbers of people assemble, and dancing goes on. 
Numbers of cattle are killed; from six to ten head on this occasion. 

For the woman who is to be the chief wife of a Chief all the councillors, principal men, 
and others are called upon to give cattle towards the dowry to be paid for her, which varies 
from fifty to one hundred head of cattle, in accordance with the position she holds in her 
father’s family. 

One mode is for the lover of any woman, except a chief’s daughter, to call a 
number of young men who go and carry the girl away either in the field or at her kraal 
to his home. As soon as they get there a sheep or goat is killed for the carriers, who are 
bound to watch this woman day and night till her friends come to demand dowry. When 
they do come, another -beast, sheep or goat as the case may be, is killed, and they eat that 
with her which is a token that from hereafter she remains as a wife to that husband, and 
must partake of their milk, because a woman never drinks the milk of her husband’s kraal 
unless some animal is killed for the purpose. 

There is sometimes danger in carrying a girl away by force, because her friends and 
neighbours sometimes turn out armed with assegais and kerries, and a fight follows. This 
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is generally remedied by the carriers giving an assegai or by consulting the father of the 
girl previous to carrying her off. 

The ‘‘ Umguyo ” (War Dance) is one of the principal customs among the Pondomise 
and the neighbouring Tribes. When a chief thinks it proper he sends to his people and 
appoints a day in which they are to come to this ‘‘ Umguyo,” and they are bound to come 
armed. 

When that day comes all those who are able to attend go to the chief’s kraal armed 
with guns, assegais, and shields made of oxhide. The doctor, who is always also called, 
prepares his charms and doctors the men, making them brave and lucky from getting 
wounded. Sometimes hot water is boiled and some herbs put into it, with which to sprinkle 
the men; they sometimes or some of them get scorched. Sometimes black ants are 
scattered over their bodies, and although they bite very sore, if the doctor discovers anyone 
shaking them will give the parties thus discovered an assegal. 

There are generally three celebrated seasons for this ‘‘ Umguyo,” viz.: beginning of 
spring, approach of new crops or green mealies, and when a chief is about to send his army 
against another chief. 

The ‘“‘ Unyadu’”’ (Dance for pleasure) is one where young men and girls of one locality 
invite their neighbours to an appointed kraal where they dance nearly all day. 

The following rules have also been always in existence among the Pondomise and cther 
natives, viz.:—That a grown up male of any kraal, eithor son or father, has to pay a ransom 
called ‘‘ Isizi”’ if any male dies from natural causes, either if it be the father or the chief son 
or heir dies. Formerly this ransom amounted to from five to ten head of cattle, but lately it 
has been reduced even to two head of cattle. 

When the subjects of one chief quarrel and fight a general fine is inflicted upon the 
parties who may have fought, without any enquiry being made to find out the guilty side. 
This fine is called ‘‘ Umhlanga,” and the whole of it goes to the Chief. 

When a spoor of one or more animals is traced to a certain locality the inhabitants of 
such locality are called to it, and if they cannot trace it past that locality or to any kraal, 
the whole of the locality is held responsible, and a fine is imposed. 

When such fine is paid, the owner of the missing stock is compensated, and the rest of 
the fine goes to the chief’s place, or Great Place, as it is gencrally called among us. 

Witchcraft is one-of the most abominable crimes that the Pondomise practice. There 
are some people who are called ‘‘ Izanuse ”’ (Witch Doctors) and are dreaded by chiefs even 
for the power of their charms. When a witch-doctor accuses any person of causing the 
illness of any individual, the accused party is tormented in many ways, perhaps by binding 
his hands and feet with fine cords, perhaps by scorching him with fire, and perhaps by first 
throwing water over the party and then shaking swarms of black ants over the body, which 
they bite in a most agonizing manner. The accused is agrterl killed. 

If he is killed by the common people or minor chiefs, the fine for his murder is ten head 

of cattle. 
| But when one is accused of witchcraft by causing the sickness of a chief, that party is 
killed and all his stock taken from him, and his family left to starve, and even driven out of 
the country. 

If a chief’s daughter is seduced by any person, the people of his clan forfeit their stock, 
and it goes to the Great Place. | 

Adultery was rarely practised by the Pondomise until they became mixed with the 
Kafirs proper. When any man was caught, confiscation of his stock followed, but if he 
committed that act with a chief’s wife, death as well as confiscation of his property ensued. 

The law of inheritance has also been in existénce for many years. If a man marries 
one wife, and she bears sons and daughters, the first born becomes heir of his father’s pro- 
perty, and all his sisters and brothers become his subordinates. 

If he marries two wives, the son by the chief wife is only entitled to that portion of 
stock due to his mother’s house, the son by the second house called ‘‘ Ukunene ” (right-hand 
house) is entitled to all the stock due to his mother’s house; but if he marries more than 
two wives, the offspring of the two minor houses are subordinate to the two head houses; 
these houses are called ‘‘ Amaqadi.” 

As to land tenure, all people are entitled to garden ground, but the right of land is solely 
in the power of the Chief, and he allots garden ground in such way as suits his convenience 
to dispose of the land. The Chief has the power and right of appointing any person he may 
deem fit to the duties of allotting garden ground, but if any one individual is 
dissatisfied with any arrangement made by such appointed person, he has the right of 
appealing to the Chief, whose decision is final. Any person removing from one locality to 
another has no right of disposing of his garden ground and kraal, but they again become 
the property of the Chief, and any person who may be desirous of having them is bound to 
apply to the Chief for them. The Chief only has the power of allowing any person to 
remain in his country, as also of expelling anyone at his own disposal. 

Bushmen are belicved to have the power of bringing rain from the heavens, and cattle 
are often sent to them as an application for rain. They also have tho right of collecting a 
small share of the crops after harvest is over, which is a thanksgiving for the rain they 
bring from the heavens, which enables the people to reap plenty of grain. 
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Conditions under which the Amabaca Chief Makaula and his people 
became British Subjects. 


_ It appears that the chief Makaula made his first application to be taken over asa 
British subject in 1872, and in 1875 the Secretary for Native Affairs informed him that the 
Government was ready to accede to his oft-repeated request. 


The following are extracts from the Minutes of a Meeting held at Kokstadt on the 9th 
of October, 1875, befure the Government Commissioners, Messrs. C. D. Griffith, S. A. 
Probart, and T. A. Cumming. 


Present: The Baca Chief Makaula, with a number of his councillors and followers. 


The President informed the chief Makaula that he had heard that he wished to see the 
Commission, and also that the Rev. Mr. White had shown him a letter from the Secretary 
for Native Affairs, addressed to him (Makaula), dated Cape Town, 14th August, 1875, No. 
56+. 

The chief Makaula replied, his object in seeing the Commission was to say that he 
wished to be taken over by the Government; that this has been his wish ever since the 
Commission of 1872 was here. This is the first point. Secondly, that he wished to inform 
the Government that he has not yet been put fully in possession of the country, as defined 
by the said Commission of 1872; that there is a dispute as regards four different points in 
the said boundary lines. 

The President further informed Makaula that he wished him to understand that when 
he became a subject of the Queen’s Governmené every person, be he chief or common man, 
would be free to go to the magistrate with his complaint without being compelled to go to 
the chief first. That the magistrate will be there to represent the Government, to whom, of 
course, the chief is a subordinate. 

The President further remarked that when he last saw Makaula in 1872 he fully 
explained to him what was meant by becoming a subject under the Government. 

To which Makaula replied that he recollected what was told him. 

The President then informed Makaula that the chief points were— 

Ist. That every person shall have the right of taking his suits or complaints to the 

magistrates without let or hindrance. 

2nd. That the people will have to pay taxes. 

3rd. That the Goan will not allow any person to be put to death or beaten for 

witchcraft or any ‘‘ smelling out,” or eating up, &c., &c., &c. 

The President then asked Makaula whether he wished the Government to take him and 

his people over on those conditions. 

Makaula replied, ‘‘Yes, that is what I wish. I fully understand the conditions.”’ 

The President asked Makaula if there was anything further that he wished to state to 
the Commission, in order that it might be forwarded to the Government. 

Makaula replied that he wanted the Government to give him a magistrate for himself 
and his people, and to be taken over; and he wishes the Commission to mention to him 
before his headmen, who are here present, upon what conditions the couxtry would be taken 
over, so that they might have an opportunity of replying. 

TheChief Makaula afterwards stated that in consideration of his giving up his position and 
ee as Chief, he wished to have an annual allowance made to him, and further stated that 

e wished to submit the names of the following chiefs and headmen to the notice of the Gov- 
ernment, in order that he might get an annual allowance, namely : 


Diko, Sohlahla, 
Dabula, Maqubu, 
Mabeleni, Umleli, 
Xamtwana, Sixanto, 
Umtemquan, Gweva. 
Tyntyn, 


Makaula further stated that he a:d his people were quite of one mind about giving 
over the country, but he wished to ask the Commission whether it would be compulsory that 
any and all cases should be taken before the magistrate before being brought to him. 

The President replied that of course no one would be prevented from going to his chief 
if he felt so inclined. That the people would be free to choose for themselves whether to go 
to the chief or the magistrate in any little matters of dispute between themselves, but that in 
all criminal cases the magistrate was the proper authority to whom such cases must be taken. 
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Stanford. 


“ 


Pangele Gecelo 


Audit Office, Cape Town, 
12th August, 1831. 
Dear Mr. Note. 


Herewith I enclose a copy of the Genealogical Tree 
I framed for Mr. Laing. It has had the benefit of Mr. 
Brownlee’s supervision ; my thanks are also due to Messrs. 
W. Stanford, C. Driver, and Gladwin, for much informa- 
tion. As, however, in some cases they do not agree, I have 
thought it better, while striving to reconcile the differ- 
ences of the pedigrees, to place side by side those lists 
wherein my informants differ (ride margin), with extracts 
from their letters on the subject. 


Amampondumise.— 


‘‘ My principal informant is an old Pondomise chief. son 
of Myeki, and an intelligent old fellow, and he runs through 
them in the manner I have given so easily and with such 
pride that he could convince one he must be correct, and 
‘Kafir Laws and Customs’ wrong. He certainly won't 
yield that he is mistaken in his own line of descent (Pon- 
domise). Amampondomise were great warriors, and were 
always led in battle by their own chiefs, many of whom 
fell in battle young, others of whom are known to have 
died young from natural causes. : 

Hiontso died young. After his death his only son 
Mgcambe was born, and was his legitimate successor. 
During his minority, however, his father’s half-brother 
Mgabisa cohabited with the deceased chief’s widow, and 
governed the tribe. On attaining to his majority, 
Mgcambe fought against and killed Mgabisa, and assumed 
his own right as chief. Velelo was the issue of Mgabisa 
and Mgcambe’s mother. Mgabisa is strictly not in the 
great line.” 

(C. Hf. Driver’. 


‘‘Malangana, the first man, and his servant Rudula, 
came from the Dedesi, and settled at the Umzimyubu 
River.”’ 

(F. P. Gladeein.} 


Amagcina.— 


‘‘Mina, right-hand son of Malangana, was driven out 
by Njanje (great son of Malangana) and sought refuge 
amongst Tembus, who first designated him Yera, or 
Mnucuntsa* for drinking milk—hence Amayira, subsequently 
Amagcina. 

The Gcina chiefs, like all Tembus, do not fight, but hide 
away, and most of them are known to have lived to be 
old men.” 

( Driver}. 


“T fail to trace back to Tembu stock ; generally believed 
they moved southward and joined Tembus who already 
occupied that part of the country.” 

( Stanford}. 


Abatembu.— 
Main line and .Amaqika. 


“Jn the genealogy of the Tembu chiefs, as given in 
‘Kafir Laws and stoms,’ a chief named Dhlomo has 
been missed. His place, I think, should be between Tato 
and Zondwa (written ‘Zona.’) 

‘‘The tradition in connection with Dhlomo is this. The 
name of the great son was Hlanga, who took no interest in 
affairs of state, referring them always to his brother 


*Ukuncunza, to dip a sop in milk.—Davis’s Kafir Dictionary. 
(W. H. T.) 
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Abatembu—continued. 


Dhlomo* for consideration. Dhlomo thus acquired power 
and displaced his’ brother, founding the present royal 


line.” 
(Stanford). 
*Note to ubore.— 
Dhlomv was not his brother, whose name was not given. 
(C. Brownlee). 


‘The direct descendants of Hlanga are the chiefs of the 
Amagika tribe. I have placed this clan as first in rank 
after the royal line.” 

(Stanford). 


A matshatshu.— 


‘‘Next come the Amatshatshu in tribal rank; their 
founder being the right-hand son of one of the principal 
chiefs.” 

(Stanford), 


‘“‘ More commonly known as Mapassa’s tribe.” 
(C. Brownlee), 


A mandungwane.— 


‘The Amandungwane are next. Their founder was a 
son of one of the minor wives of a chief of the royal line.” 


(Stanford). 


A majumba— 


‘The Amajumba are the most important of the clans 
under Gangelizwe. 

‘‘Jumba is still alive, and is the son of Ndaba (right- 
hand house). There is a dispute regarding the succession 
between Jumba’s sons, Umgundhlwa and Umdukiswa. 
At present they have about equal numbers under them, 
and both are popular chiefs.” 

(Stanford). 


A maquatt.— 


‘The Amaquati are not Tembus at all. They are 
Amaxesibe. Although acknowledging a kind of supre- 
macy, they have never shown much obedience to the native 
chiefs.” 

(Stanford). 


‘*Stockwe Ndhlela’s clan in Emigrant Tembuland is a 
branch of Dalasile’s tribe. Dalasile’s father, Fubu, 
attacked Ndhlela, who was his cousin, in consequence of 
some quarrel, and drove him out of the country. He fled 
to the Hala tribe, in the Queenstown district, and, when 
Emigrant Tembuland was offered by Sir Philip Wode- 
house to Tembu chiefs willing to occupy land there, Stockwe 
Ndhlela volunteered to go.” 

(Stanford). 


All the information available goes to show Quato descent 
from Amaxesibe. The chiefsin their correct order cannot 


be traced. 
(Driver), 


According to 
Driver. 


Hala 


Tukua 
Xoba 
Tshatshu 
Bauwana 
Mupassa 
Gungubele 


slecording to 
Driver. 
Nxcgwa 
Dungwaue 
Hele 
ungu 
Kono 
Belu 
Nene 
Quesha 
Darala 


According to 
Stanford. 


Ndaba (Vusani) 
Jumba 


| 


slecording to 


Tato 
Ntandi 
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Xoba 
Tshatshu 
Bauwana 
Mapassa 


Stanford. 
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Ndungwana 
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According to 
Driver. 


Xesibe 
Nomankungela 
Mtswayibana 

Nomacala 
Dikela 
Lutshizu 
Noni 


aera eee | 

| 
Mtshaba Mliwu 
Lutshaba Mbutu 
Fubu Ndhlela 
Dalasile Stokwe 


Aceording to 


Stanford. 


Quati 
Nkobane 


Nmtshaba 


Noni 


| 
Umbuto 
Nahlela 
Stokwe 


Aly 


oe eh CE! 
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According to Amabaca.— 
Driver. 3 ; ; : : 
eee ‘“‘ During Majungaza’s minority Neapai (younger son of 
Wabana Madikane) governed the tribe for him. Majungaza died 
den young, leaving Nomtsheketshe, his infant son, as successor. 
ee . Tiba held the tribe for Nomtesheketshe. These two 
quarrelled, and Nomtesheketshe joined Makaula. ‘ 
on ee ‘“‘ Makaula is a chief of only a sub-section of the Bacas ; 
Mayetiso Noapai Nomtsheketshe is the great chief.”’ 
Majan Makaula (Driver). 
Nomtsheketshe 
According to According to Amarundhle (Abesutu).— 
Driver. Stanford. “Th ; 
ae e Amavundhle are said to be Basutos by descent. 
Seana Tyali, in Umtirara’s time, lived in what is now the Tam- 
Kitishe bookie location in the Queenstown district. He afterwards 
St lara age | removed to the Wittebergen, and from thence, in 1866, his 
Zembe son Stokwe came to the source of the Bashee in Tembuland 
Gace Goan. = and joined Gangelizwe.” 
te A Mkopeni ( Stanford.) 
Gobozi Tyali : oe a : 
Tyali Stokwe ‘‘A doubt exists here. By some it is said the Ama- 
Stokwe vundhle descend from Basutos, by others that they were 


dispersed by the Tembus (to which they belong) and 
sought refuge with the Basutos. At the death of Bayi 
they returned, leaving one part of their section (now 
Moirosi’s people) behind. I incline to the latter as 
Moirosi’s people are ssmetimes called Abatembu. They are 
frequently called Abesutu, from the fact of their having 
come down from Basutoland, but it appears to me that 
they went up from the Tambookies, to whom they belong 
and by whom they were first driven out. 

‘At the same time that the Amavundhle are called 
Basutos, Moirosi’s people are called Tembus, and both are 
known as Amabayi.” 

(Driver). 


Yours very truly, 
W. HAMMOND TOOKE. 


P.S.—The Pondo chiefs as far as they can be traced. 
According to. Gladwin:— 


1 Ulangukwzi 17 Uramzi 
2 Unjane 18 Umxeleba 
3 Mpondo 19 Uncendisi 
4 Tobe 20 Ucabe : 
5 Maseza 21 Ugangata. 
6 Hlamandane 22 Ubaliso 
7 Zeqelekazi 23 Ubata 
8 Hlamba Ngobubende 24 Utimbela 
9 Mbenjwa 25 Usobona 
10 Umanzinade 26 Citwayo 
11 Umde 27 Ndayeni 
12 Usam 28 Tahlo 
13. Usukudi 29 Ngwanza 
14 Sikula 30 Nqqunqqushe 
15 Mtwa 31 Faku 
16 Umkondwana 32 Umgikela 


Probably this is not merely a list showing the linea 
descent from father toson, but includes collateral descendants 
who exercised sovereignty during the minority of the right- 
ful heir. 


Cape Town, 27 December, 1882 W. H. T. 


~ tae) 


APPENDIX I.—-NATAL AND ZULU TRIBES. 415 


Historic Sketch of the Tribes anciently inhabiting the Colony of Natal—as 
at present bounded—and Zululand.* 


1. Towards the close of the last century, the two countries at present known as the Colony 
of Natal and Zululand, were thickly inhabited by numerous Native Tribes closely located 
together, intermarrying with each other, and living generally in terms of peace and friend- 
ship ; they possessed cattle, sheep, and a small kind of goat, and cultivated the soil. from 
which they mainly drew their subsistence. 

2. Each Tribe had its own Chief, who although ruling as a sort of patriarch, possegsed 
and exercised the power of life and death. In those days, domestic quarrels were more 
frequent than inter-tribal ones; arising mostly out of disputes about succession between 
members of the Chiefs’ families. 

3. Tribal quarrels of course also occurred, in some cases pericdically ; but the wars 
arising out of them seldom lasted longer than a few days; or as the natives describe it, ‘‘ an 
army never slept away from its home,” and never, within the territory now known as the 
Colony of Natal, did war cause the destruction of a Tribe; one battle, such as it was, usually 
terminated the dispute; and it not unfrequently happened, that young warriors whose 
addresses had been paid to girls of the Tribe with which they had been fighting, sent home 
their shields from the ficld of battle by their friends, and returned with their late foos to 
prosecute their love suits; the lives of women and children were respected, prisoners taken 
in battle were not put to death, but detained till ransomed ; and victory, rather than plundor 
and devastation, seems to have been the great object of these encounters. 

4. In none of the Tribes was there at that time any military organization, nor the least 
sign of aggressive ambition. The Umtetwa was ono of the most considerable ‘Tribes in the 
Country now called Zululand, and occupied the lower part of the Black and White Imfolozi 
Rivers; Jobe was its Chief. The Zulus were then an inconsiderable Tribe occupying only a 
small portion of the upper basin of the White Imfolozi River and were tributary to the 
Umtetwa, from whom they were separated by one or two other small Tribes, also tributary 
to the Umntetwa Chief. Senzangakona, Chaka’s father, was Chief over the Zulus; the more 
immediate independent neighbours of the Umtetwa power, were Zwide, Chief of the Aman- 
dwandwa Tribe, Matiwana of the Amangwana Tribe, Goza of the Abatembu, Macingwane of 
the Amacunu, to the North, West, and South. 

5. The Umtetwa Chief, Jobe, had two sons, Tana and Godongwana, and as old age 
approached, he determined to make timely arrangements for the succession, he appointed 
Tana, the elder of the two, as his heir, and assigned to him one of the royal kraals as a 
residence ; the young man however became impatient, and with his younger brother plotted 
against their father’s life; this was discovered and the old Chief ordered both of them to bo 
put to death; he especially directed that the younger, believed by him to be the most 
ambitions and dangerous of the two, should not escape; an armed party surrounded the hut 
the two young men were in during the night, and every man found in it was put to death 
on the spot, including Tana the elder son; Godongwana, however, escaped through the 
doorway and leaped the outer fence, but in doing so received a double barbed assegai 
in his back; he fled to the bush and concealed himsolf, but was sought for and discovered 
next day by his sister, who extracted the assegai, and gave him food, as well as a 
particular kaross; search was afterwards mode for him by his father’s directions, but by 
disguising one of his attendants with his sister’s robe and other means, he escaped out 
of his father’s country. 

G. It is remarkable that these events in the personal history of Godongwana, led to all 
the great changes in the habits, condition and destiny of the immense native population, 
occupying almost from the Zambezi to the St. John’s River, and may be said to have caused 
Natal to become a British Colony. 

7. It was probably in 1785-90, that Godongwana escaped from the fate intended by his 
Father ; badly wounded and reported to be dead, he wandered from Tribe to Tribe; storics of 
miraculous escapes are related of him, and eventually he found his way far enough South, 
to come in contact with white people; he studied tho habits and mode of warfare of his new 
acquaintances, perhaps as a servant, and at length returned after the death of his father, to 
his own Tribe; ho had acquired two horses, and came back to his people “sitting upon 
one of them”; in those days a horse wasan unknown animal in the present Natal and 
/ululand, and the romantic descriptions forwarded to his Tribe of the young Chief himself, 
and the animal upon which he rode, added prestige to the rightful claim he possessed to the 
power of his Father; his approach was slowly and cautiously made, circumstances such 
as these, secured for him a superstitious reverence from the people, and the scar of the 
wound he had received served to identify him as the lost son; the reigning Chief fled 
with a portion of the people, but Godongwana eventually overcame him and put him to 
death; he met with opposition from some of his father’s tributaries, but he at length 
made himself undisputed master of the Umtetwa power; in compliment to his wonderful 
history, his name was changed, and he became afterwards celebrated under the name of 
_“Dingiswayo,” which means “The Wandercr” or he who was caused to wander. 


* By Sir T. Shepstone, K.C. M.G., who has also supplied accompanying Sketch-Maps. 
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8. Dingiswayo no sooner found himself firmly established as Chief, than he introduced 
among his people the principles of military organization which he had learned from the 
white people during his wanderings. It is difficult to judge how long his exile lasted, but 
the probabilities are, that it must have been from ten to fifteen years. 

9. Not long after the return of Godongwana now Dingiswayo, events happened in the 
Zulu couztry, which were destined to carry to its utmost extent, the great revolution com- 
menced by Dingiswayo’s introduction of the new military system among his people. 

10. Senzangakona the Chief of the small tributary Zulu tribe, had an illegitimate 
son ngmed Chaka, born to an accidental intimacy with a girl of the Elangeni Tribe. 
The young man was energetic and talented and assumed airs which gave offence to the 
Chief’s family ; and in consequence of their hostility, he and his mother were compelled to 
fly for their lives, and took refuge with Dingiswayo, one of whose regiments he entered as a 
private soldier; this in all probability occurred about 1805. Chaka accompanied his 
regiment in all Dingiswayo’s expeditions and earned for himself a great military reputation. 

11. Dingiswayo never allowed women and children to be put to death, and frequently 
veleased them when they had been taken prisoners ; he cared little for the capture of cattle, 
and thought that the greatest evidence of victory, was to quarter his army in his enemy’s 
Country ; he made a rule of doing this so long as thero was grain enough to support it, 
to be found, belonging to a defeated Tribe. The consequence was, that he never utterly 
destroyed or permanently dispersed any people with whom he went to war ; they usually 
re-occupied their Country and acknowledged Dingiswayo as their paramount Chief, until it 
suited them to do otherwise. 

12. Chaka disapproved of this policy, because he thought it would ultimately lead to 
dangerous combinations against the Supreme Chief; he thought that the only safe plan 
was to inflict such an injury as would thoroughly disorganize; hence, when he acquired 
power he adopted the uncompromising system which raised the Zulu power to such renown 
in South Africa. 

13. After Chaka had served long enough in Dingiswayo’s army, to master the system 
introduced by that Chief, and to mark the defects of it, his father Senzangakona died, and 
he became Chief of the Zulus about 1810 ; by this time all the neighboring Tribes had been 
compelled in self-defence, to adopt the new military system, and among others, Zwide, Chief 
of the most powerful neighboring Native Tribe, had done so extensively ; between this 
Chief and Dingiswayo, many battles tovuk place, Dingiswayo more than once occupied 
Zwide’s country with his army until he had exhausted all its stores of corn, and 
had several times tuken ZAwide prisoner, and as often released him, because, he 
said he was only fighting to show the superiority of his army, and Zwide was the com- 
panion of his I‘ather. On one occasion, however, Dingiswayo was with a small guard, too 
much in advance of his own army, aud was himself captured by Zwide ;—perhaps about 
1818,—the latter wished to emulate the generosity of his former conqueror and release him, 
but the counsels of his mother Tombazi prevailed, and Dingiswayo was put to death; his 
army was soon after defeated and his Country overrun by Zwide’s forces, when the Umtetwa 
Tribe took refuge under Chaka; from that time tothe present day, they have continued to 
form a portion of the Zulu power, although they have retained their separate tribal name. 

14. But before this disastrous termination to the Umtetwa power, Dingiswayo, its 
Chief, had been in the habit of calling upon Chaka as his vassal, to co-operate with him in 
expeditions against any of his more formidable neighbors whom he wished to subdue, and 
one of them is notable from its having been made on the Amangwane, a numerous Tribe 
residing in the North Western part of the present Zululand, about 1819. The Amangwane 
were defeated and compelled to retire to the South West, but they were strong enough to 
overcome other ‘Tribes in their way, and to reimburse their losses by the booty they took 
from them in passing through their Country, they entered what is the present Colony of 
Natal, in the Division of Newcastle, and settled themselves under the Draakenberg, where 
Zikali, the son of the Chief Matiwana, now resides with the same Tribe. Some years after, 
they were again attacked by Chaka and driven to what is now called the Orange Free State, 
Moshesh became their tributary, until again driven by one of Chaka’s expeditions, when 
they crossed once more to the coast face of the Draakenberg, towards the Frontier Tribes of 
the Cape Colony ; their approach caused great alarm, and a Colonial force acting with that 
of the Frontier Kafirs, encountered and defeated them so completely, as to induce the 
Chief Matiwana to resolve on returning to offer his allegiance to Chaka, as a subject, 
Chaka had however in the meanwhile been assassinated, and Matiwana, although received 
with every mark of kindness by Dingaan, Chaka’s successor, was soon after put to death by 
him, because he feared his genius. 

15. The entrance of this Tribe, into what is now the Colony of Natal, was the first 
shock felt by its unwarlike inhabitants, from the military spirit and new tactics which had, 
unknown to them, been growing up in the East; this was however the effect of the com- 
bined action of the Umtetwa power under Dingiswayo and the small Zulu force under 
Chaka; all the subsequent attacks upon thisTribe were made by Chaka alone. 

16. When Chaka became Chief over both the Umtetwas and the Zulus, after the death 
of Dingiswayo, he found himself strong enough to undertake short aggressive expedi- 
tions; the immediate neighborhood of Zwide the conqueror of Dingiswayo, rendered it 
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imprudent for him to go far, or to take the whole of his force from home, but he was 
nevertheless enabled to force the Amacunu and Abatembu Tribes, then residing on the 
Lower Buffalo or Umzinyati and Tugela Rivers, principally on the left bank, to move to 
the South for their safety; both these were numerous and powerful, and their retreat was 
through the centre of what is now the Colony of Natal, and formed the second and third 
wave which swept over itsinhabitants, who although occasionally attempting a combined 
resistance, were defeated and dispersed; they were no match for Chaka’s neighbors, 
rendered formidable by having adopted more or less of the new military system. In the 
retreat of these two Tribes, they interfered with and unsettled all the Country inland of 
the parallel of Pietermaritzburg to the Draakensberg; and by their departure and tho 
vanquishing and incorporation by Chaka of the Amacube, a neighboring Tribe, all 
barriers were removed between this dreaded Chief and the Tribes of and to the South of 
Tugela valley, including the present Colony of Natal. 

17. But for some time after the commencement of his career, Chaka had too formidable 
a near neighbor, to feel himself safe enough to undertake any distant enterprise; Zwide the 
conqueror of Dingiswayo was at hand and prudence compelled Chaka to be on his guard. 
Zwide made several attacks upon him and at iength compelled him to evacuate his Country 
and retreat to the Tugela valley; Zwide’s army followed him, but he could not cope with 
Chaka as a general, was out-maneeuvred and defeated in battle ;—Chaka promptly followed 
up his advantage and compelled him and a portion of his people to fly his country; the 
great majority of Zwide’s people then submitted to Chaka and became Zulu subjects, and 
the last serious check upon Chaka’s victorious career was then removed. 

18. The Tribes of the Tugela valley and the numerous ones of the present Colony of 
Natal, now became next neighbours to the Zulus; those living in the valley, possessed the 
advantage of the shelter of its extensive jungle, and several of them were allowed by Chaka 
to occupy their lands as tributaries, on their promptly tendering their submission to him ; 
others were attacked and driven further South; one, the Amakabela, although repeatedly 
attacked, and reduced to live upon roots and wild animals, perseveringly clung to their 
ancient homes, and in spite of all the vicissitudes of those eventful times, remained in the 
occupation of their Country; sometimes as persecuted fugitives, living in rocks and bushes ; 
at others, as vassals of some Tribe more favoured by the ruling power; and they still 
occupy the lands of their forefathers, under their present Chief Magedama, who with his 
Tribe became British subjects on the proclamation of Natal as a British Colony. 

19. The numerous Natal Tribos, not inhabiting the Tugela valley, and situated below, 
or on the coast side of the parallel, disturbed by the three retreating waves already noticed, 
soon found themselves exposed to the full brunt of Zulu attack; those more immediately 
opposite the seat of Zulu power, that is between 35 to 65 miles from the Sea, felt it most ; 
but none were strong enough singly, to force themselves through the Tribes in their rear 
and avoid, as others had done for the time, the attacks of the Zulus; with this difficulty 
behind and Chaka in front. their only course was, to form a confederacy strong enough to 
overbear all opposition and move to the South; they succeeded, and carried with them the 
Amabaca and other Tribes next below the course of the Abatembu and Amacunu already 
described ; and thus a fresh belt of inhabitants was disturbed and dispossessed, by a fourth 
wave put in motion by the advance of the military system introduced by Dingiswayo ;—this 
occurred about 1814. 

20. It was the universal terror caused by this system, that*so completely changed tho 
sentiments and acts of Tribes hitherto friend to each other; considerations of self-preser- 
vation led friend to turn upon friend; all ancient alliances and friendships melted away 
before the new circumstances; first tribes, then families, became disorganized, until at 
length almost every man’s hand was turned against his neighbor. Those Tribes who were, 
accepted by the universal enemy, Chaka, as his tributaries, eae aggressors 1n proportion 
to their strength, in imitation and with the support of their master. In addition tothe minor 
forays by these, the country was traversed by the organized Zulu forces, whose orders were, 
to exterminate man, woman and child, and bring home their cattle as the property of the 
King. Chaka’s policy seem to have been to annually widen the circle of devastation around 
him, so that every year his expeditions became more distant, until at length they crossed 
the St. John’s River on the South, and King George’s on the North. Those Tribes who in 
his early career, evaded him by passing to the South, were subsequently overtaken by his 
forces, in their new homes, and either dispersed or destroyed ; three only of the many who 
caine in contact with him, escaped destruction at his hands, namely, Ist. The Abatembu, 
who attempted to expel the Amampondo under Faku. from their country, but were defeated 
and their Chief killed in battle by Faku; 2nd. The Amangwana under Matiwana, who 
attempted to occupy the country of some of the Frontier Tribes, and were met, defeated in 
battle and dispersed, by the Cape Colonial and Frontier Tribal Forces; and 38rd. The 
Amabaca under Madikane who came into contact with the Tambovokies, a Cape Frontier 
Tribe, by whom they were defeated, their Chief killed, and the Tribe driven back. 

21. The course of Chaka’s conquest to the South was checked by the existence of the 
Colony of the Cape of Good Hope, and on the North by the attacks of fever and a kind of 
cholera, which caused great mortality among his army in ths low country about St. George’s 
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22. Chaka always felt great respect for the English power, and wishod to be on good 
terms with the Cape Colony, probably from what he had heard from the wanderer Dingis- 
wayo, and from knowing that tho system which had made him so successful in war, had been 
introduced from that Colony. 

23. But the condition of the territory now known as Natal, became every yoar more 
deplorable ; annually traversed by Zulu armies, aided by the constant forays of tributaries, 
no Tribe could re-organize itself; cultivation of the soil became dangerous, because scarcity 
of food was universal, and hungry wanderers invariably destroyed the cultivators, and were 
in turn themsclves destroyed by other, but stronger parties, as hungry as they ; at length 
cultivation ceased altogether, and famine caused the loss of more life than the assegai. 

24. The only domestic animals left.to these wretched people, were their dogs, and with the 
assistance of these they succeeded occasionally in capturing game, but as the urgent demands 
of hunger seldom suffered theso animals to share in the meal they captured, they soon 
heeame useless from starvation, and at length formed the only animal food with which the 
wild roots were flavored by their masters; wolves became so daring from constantly feeding 
on human flesh, that they boldly attacked men and women, and continually carried off 
children. The country beeame filled with small parties of starving and desperate men ; 
there was but one step to cannibalism, and this was soon taken by a man named Umdava, 
who conceived the idea of cating human flesh, and a considerable band soon gathered round 
him; his example was followed by others, until the fragments of four Tribes had become 
cannibals; they hinted for human beings as men do for game, and became a far more 
terrible scourge to the Country than Chaka’s armies. I have myself conversed with several 
men, who escaped atter having been captured by theso ‘man-eaters,” and after having 
been told off to furnish the next feast of their captors: and with one, a Chief still living in 
this Colony, who was compelled to carry the vessel in which he was told he would himself 
be cooked; the sceno of his escape is not five miles from the spot on which this paper is 
written, and at present forms part of the episcopal property held by the Bishop of Natal. 

25. Perishing from famine, harassed by fieree wolves and still fiereer cannibals, the 
scattered populations at length turned their attention to the Zulu Country, where, whatever 
might be the government, they could at least get food; and thousands of individuals pre- 
sented themselves, destitute and starving, to be “ picked up” by the Zulus. 

26. The effect of Chaka’s operations was to destroy all security of life, and to make 
his government attractive in comparison with the misery it caused to those without its pale ; 
but even in spite of all this suffering, many individuals and sections of Tribes, preferred 
to brave out the storm, in forests and other places of concealment, to placing themselves 
In the power of one so much dreaded. 

27. The large Tribes who had been the first to disturb the aboriginal inhabitants 


of Natal, in their endeavours to pass through the country now known by that name, to- 


eseape from Chaka, having been overtaken and dispersed by Chaka’s armies in their new 
residences, and their Chiefs mostly killed, now found further flight useless, and the great 
body of their population returned and became subjects to the Zulu King, who distributed 
them among his head men and chief officers and incorporated the young men into his army 
as soldiers; and it is remarkable that such of these three Tribes as entered Natal in 1812 
or 1813, for the first time as fugitives from Chaka, and who afterwards returned and 
berame “Zulu subjects, now oecupy as British subjects, almost the same tracts of country 
they settled upon when they first entered the territory. 

28. They with several others are ranked in a different class from the aboriginal 
inhabitants, because although they oceupied part of this country long before any white 
settlement was thought of, they were not among the more ancient of the inhabitants. 

29. Those Tribes, however, who as soon as they fonnd out Chaka’s policy and power, 
tendered their submission aud allegiance to him and were accepted as tributaries, were 
the Amabomyu, the Amanxamalala, the Abambo, the Amakabela, the Agmancolosi, the 
Amacele, and others, they oecupied the valley of the Tugela, from its junction with the 
Buffalo or Umzinyati River, to the Sea and along the coast to the Tongati River. 

30. ‘Towards the latter part of his reign, Chaka moved one of the reval kraals called 
“Dukuaza,” aeross the Tugela to the Univeti River, into what is now Natal; from this he 
marched his last expedition against the Amacapondo, whom he defeated, and captured 
large numbers of their cattle, but did not disperse; Faku their Chief, sent a deputation to 
follow the army on its return and tender his submission to Chaka. 

31. On the Zulu army reaching home, it was ordered to proceed to the North, on 
another expedition, without taking rest; and shortly after its re-departure, the King was 
assassinated by his brothers at his own residence, in what is now Natal, and in the full 
career of his suecress, on the 25rd September, 1828. in about the -+lst vear of his age. 

82. It is said that Chaka met his death while giving audience to this Amampondy 
deputation, that he had accepted their submission, and had arranged with them for Lieute- 
nant Farewell to receive part of the Amampondo Country as a gift from himself, in lieu of 
part of the neighborhood of Port Natal, which was what Farewell wanted. 

33. By such events as those described above was the territory now called Natal depo- 
pulated, and the Zulu power built up; to avoid starvation and the other horrors of 
insecurity, the people became Zulus ; and Natal was transformed from a thickly settled and 
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universally cultivated peaceful country, to a wilderness, in which the remnants of its 
inhabitants were almost universally killing or being killed. 

34. Chaka was succeeded by Dingaan, his brother and assassinator; at that time the 
Zulus and their tributaries occupied the present Zulu Country, and both banks of the 
Tugela river from Job’s Kop to the Sea, and Southward along the coast as far as the 
a i and the King’s cattle kraals extended to the South Bank of the Umzimkulu 

iver. 

35. The tributary Tribes which had been allowed by Chaka to retain their own Chiefs 
and internal government down the valley of the Tugela, and which still retained these at 
his death, had enjoyed from their position along that valley, the greatest facilities for 
strengthening themselves, by acquiring additional population from the scattered inhabitants 
of the dispersed Tribes, because the refugees reached them first. 

36. Four years before Chaka’s death, some Europeans had settled at Port Natal, 
and around these men was also congregated a considerable population belonging to the 
dispersed Tribes, to whom desertion from the Zulus became frequent. 

37. On Dingaan’s accession, symptoms of disaffection showed themselves in various 
parts of the Zulu Country; some Tribes revolted and moved off to the Northward ; Qeto 
the surviving Chief of the Amaqwabe Tribe, took the opportunity of moving to the 
South, along the Coast; in his course he took possession of the King’s cattle, he was 
followed by a Zulu force, but he defeated it and turned freebooter; it was he who 
treacherously murdered Messra. Farewell and Thackwray and party, on the St. John’s 
River, on their return from the Cape with goods for Chaka; he was however soon after 
totally defeated in an attack he made upon Faku, his power was completely broken, and 
he became a fugitive with his family; he reached one of the remnants of the Natal 
Tribes under Baleni, who upon reporting his arrival to Dingaan, was ordered to put him 
to death, and obeyed. It is necessary to explain that by this time most of: the Natal 
population had actually been incorporated with the Zulus, and that the remnants who 
preferred not living immediately under Zulu rule, had found it safest to acknowledgo the 
Gulu King, by paying some periodical tribute in feathers or skins, by these means their 
condition was much ameliorated. 

38. These signs of disaffection caused much anxiety to the King Dingaan, who finding 
that the tributary Chiefs had acquired so much strength, and fearing a combination against 
his power, determined to cut thein off in detail, and appoint officers of his own to rule over 
their respective Tribes; he succeeded in carrying out this policy to its fullest extent, and 
by drafting all their young men into his army he so completely amalgamated these Tribes 
in his own government, that such members of the several Chiefs’ families as escaped being 
put to death, concealed their rank and passed as commoners. Finding also that the 
presence of European settlers at Port Natal was a great temptation to the Zulus to desert, 
and that there was great difficulty in recovering the deserters, he ordered the withdrawal 
of his people living to the South of the Tengati River, to the North of that river, and ulti- 
mately to the north bank of the Tugela, for 45 miles from its mouth. 

39. It appears that the white settlers were on one occasion prevailed upon by threats of 
expulsion, and by promises of sparing the lives of the refugees, to give up a party of four, 
who in spite of those promises were immediately put to death; after this all refugees 
from the Zulu Country were sent further South as soon as they reached the white settlers, 
when of course every attempt to discover them was ineffectual. Dingaan was evidently 
alarmed at the tendency of this, and about the year 1833, sent a force against the whites, 
from which they and their people escaped into the Amampondo Country, and although 
most of the whites returned, many of the natives remained away until the presence of tho 
Boers in 1837-38 afforded them sufficient protection against their old enemy. 

40. The arrival in Natal of the omigrant Boers in 1837-38, introduced an entirely new 
element into the politics of the country ; and it will not be necessary to enter further into 
the history of that migration than is sufficient to show its effect upon the native population. 
When these emigrants came, they found the subjects of Dingaan, King of the Zulus, 
occupying the whole of the upper part of the Tugela valley, including the lower parts of 
the Mooi, Bushman’s, Sunday’s, and Buffalo Rivers, down as far as the Krans Kop, or the 
present Fort Buckingham; while from that point to the Sea, the left bank of the Tugela 
only was occupied, because the inhabitants on the right bank had been removed by 
Dingaan’s order to prevent the facility for desertion to the European scttlers which their 
presence naturally afforded. 

41. Difficulties between the Boers and Dingaan occurred immediately on their first 
communications with each other, and these were soon increased to the extent of deadly 
hostility, by the treachcrous murder of Retief and his party at Dingaan’s kraal; as the 
struggle progressed, the cause of tho Boers was assisted by the revolt of the King’s brother 
na who joined them in the present Colony of Natal with fully half of the Zulu popu- 
ation. : , 

42. This change in the state of parties soon decided the contest; the force se 
through by Panda, fought for the Boers against Dingaan, who was defeated and compelled 
to fly, and was ultimately killed by the Amaswazi, a hostile Native power to the North. 
Panda who with some of his councillors was kept in the Boers’ camp as a precaution against 
treachery, was proclaimed King of the Zulus and at once assumed the Government. 
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43. A portion of the people who originally accompanied him into the Colony on his revolt, 
went back with him; but a large portion, although they had fought on his side and had 
contributed to his being made King, refused to do so, they preferred the protection of the 
Boers to being any lorfger Zulu subjects. aie oe 

44. These are the 100,000 people referred to by Mr. Commissioner Cloete, in his letters 
of the 10th November, 1843, and 10th August, 1848, as the large influx of “Refugees, 
which took place about 1839; it is however now shown beyond doubt, that they were the 
aboriginal inhabitants of the Country, embracing the first opportunity that had offered itself 
to them, of occupying their ancient homes, without being subject to Zulu rule, and in all 
probability amounted to more than 100,000. a 

45. The rapidity with which events succeeded each other, prevented many from joing 
their respective Tribes at the time; so that migration from the Zulu Country, of individuals 
and families connected with these Tribes, was very considerable for several years after 
Panda became King. . 

46. It is but natural to suppose that before he had completed his arrangements for 
checking this migration, it must have been much greater than after; opportunities would 
become more seldom and the risk greater when such arrangements were made; such was the 
case, and there are to this day, aboriginal inhabitants of this Colony, still living in the Zulu 
Country, some from want of opportunity to join their relatives here, others from choice. 

47. Thus we find that in 1812, the date when the inhabitants of the territory now 
called Natal, first began to be disturbed by the growth of the Zulu power, that terntory 
was occupied by no fess than ninety-four (94) separate Tribes enumerated under Table No. 
1, whose population must have been very numerous. ee oe 

48. That forty-three (43) of those aboriginal Tribes, are now residing in Natal, still as 
separate as they originally were, that many members of them now living are the very 
individuals who formed part of the communities enumerated, before they were disturbed, 
and are living witnesses of the truth of this record, while the rest are, as a rule, the descen- 
dants of those communities. 

49. That several of those aboriginal Tribes who migrated to the South, such as the 
very considerable ones of the Amabele, the Amazizi and others, aro at present among the 
people called Fingoes, in the Frontier Districts of the Cape Colony; and that three, the 
Amavundhlo, the Abashwau and the Amabaca, occupy the territory called ‘‘No Man’s 
Land,” to the South of Natal, while a section of the abaca are in Natal; a fourth, the 
Amaxesibe, now live on the border of ‘‘ No Man’s Land.” 

50. That thirty nine of the aboriginal Tribes were so completely dispersed and their 
reigning families annihilated, that they no longer exist as separate Tribes, but some of tke 
individuals belonging to them congregated and formed others,—not under hereditary Chiefs, 
—such as the Amaduma, and. those enumerated under Table II Class No. 2 ; and that others 
have become incorporated with these aboriginal communities. 

51. That there are seven Tribes, enumerated under Class No. 3, of Table I, which 
entered the territory now the Colony of Natal, between 1812 and 1840-43, and were found 
here on its becoming a British Colony. 

52. That there are six Tribes or sections of Tribes, enumerated under Class No. 4 Table 
IT, some of which entered the Colony, from the effexts of political convulsions since 1843, 
but of several of these it must be explained that portions of their population were in the 
Colony previous to the date assigned, but they formed either part of the general population, 
or were attached to other Tribes settled in the Colony and remained co until the arrival of 
some member of their ancient reigning families, around whom they congregated ; so that in 
some cases the Chief followed the people, and the date of the Chief’s entering the Colony, 
has become that of the arrival of the Tribe; it is difficult to discriminate between individuals 
of a Tribe, many will therefore be ranked as having arrived after 1843, who were here 
before, and the reverse. : 

53. All the information upon which the foregoing sketch is based, has been obtained 
from Natives who were actors in the scones described ; the particulars embrace a short sketch 
of the special history of each Tribe, showing its ancient residence and fate; the only points 
not obtained from such information are the actual date of the death of Chaka, and his 


probable age. 
T. SHEPSTONE, 


Secretary for Native Affairs. 
Office of Secretary for Native Affairs, 
Pietermaritzburg, Natal, January 18, 1864. 
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List of Tribes which anciently occupied the territory now forming the Colony of Natal, prior 


to their being disturbed by Chaka’s wars, which began to affect them about 1812. 


No. 


ae ee en ee 
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23 
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30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
23 
o-4 
095 
56 


| 


Amacele.. 
Amandelu. 
Amahlongwa 
Amasomi. 
Abalumbi. 


| Amanhlovu. 


Amakanyao. 
Amatuli. 
Amazelemu 


Tshangase. 
Amakabela. 
Amapepeta. 
Amazondi. 


Amanxamalala. 


Amampumuza. 
Magenge. 
Amaxasibe. 
Amafunze. 


Amagwanyana. 


Amasani. 
Amabaca. 
Amambedu. 
Macibise. 
Amanyamvu. 
Amahlanyoka. 
Amanjilo. 
Ungqinambi. 
Unondaba. 
Emkulwini. 
Amabombo. 
Amawushe. 
Umbonjeni. 
Amahlanyao. 
Amavengane. 
Amahlubi. 
Amabele. 
Amazizi. 
Amakuze. 
Abatembu. 
Abakwamiya. 
Amazizi. 
Amazizi. 
Amazizi. 
Amakuze. 
Amatolo. 
Amanewabe. 
Amagamedse. 
Amankabane. 


' Amahlanyao. 


Amangondo. 


Sibenya ka Sali. 


Amandhloyu. 


Sivuku. 


Emacindwaneni. 


Amantshele. 
Amakalalo. 
Amantambo. 
Amayoba. 
Amatolo. 
Nomabunga. 
Amantambo. ° 
Amacekwana. 
Jojo. 
Abatshwau. 
Amavundhle. 
Amandonyela. 
Nomanhla. 
Tshobeni. 
Tshangase. 
Amambovane.. 
Gwai. 
Amapumulo. 
Amaqwabe. 
Amanyuswa 
Amagqadi. 
Amaosiyane. 
Amabombo. 
Amabhlala. 
Elangeni. 

| Emalangeni. 

| Amangcobo. 
Amabiya. 

| Amakanya. 

. Amamemela. 

| Enhlangwini. 
_ Amapemvu. 

| Abamkulisa. 


' Amangongoma., 


| Amulanga. 
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TABLE II. 


Class 1. Those of the aboriginal Tribes, named in Table I. which now inhabit Natal, having 
retained or regained their original tribal organization. 


No. TRIBE. No. TRIBE. 


emma ee 


Amaclee. 
Amandelu. 
Amahlongwa. 
Amasomi. 


Amanhlovu. 


Amatuli. 


Sri Mri Dri rmrWwndNe 


Amanganga. 


12 | Inyamvini. 
13 | Amadunge. 
14 | Amancolosi. 


15 | Tshangase. ss 


16 | Amakabela. 
17 | Amapepeta. 


18 , Amazondi. - 
19 | Amanxamalala. 

20 | Amampumuza. 

21 , Magenge. 


23 Amafunze. 


ae £§54#8£=| (eu ee 


26 | Amabaca. 
27 Amambedu. 


qn 


29 | Amanyamvu. 

=. | 77 +| Amapumulo. 
— 78 | Amaquabe. 
— 79 | Amanyuswa. 
— —— 80 | Amagqadi. 


81 | Amaosiyane. 
35 | Amabombo. gies eee ee 
——_—_—_— $3 | Amahlala. 
a 84 | Elangeni. 
— 85 | Emalangeni. 


40 | Amahlubi. 87 | Amabiya 

41 | Amabele. 88 | Amakanya. 
42 | Amazizi. 89 | Amamemcla 
43 | Amakuze. 90 | Enhlangwini. 
44 | Abatembu. 91 | Amapemvu. 


92 | Abamkulisa. 


— | ————- 93 | Amangongoma. 
—_— | —_—— 94 | Amalenga. 


Class 2. Mixed Tribes, that is, collections cf various dispersed Tribes, chiefly of those 
mentioned in Table I. 


TRIBE. 


Amaduma. Amanganga. 
Izinkumbi. Ksinyameni. 
Amaximba, Isembe. 
Tolane. Nozitshina. 
Abatwa. 
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Class 3. Tribes not included in ‘lable I, which entered Natal before it was a British 
Colony, say between the years 1812 and 1843, and which were found therein on the British 
Government assuming the sovereignty. 


TRIBE. 


1 | Abasembo. Amangwana. 
2 Amabaso. Amalata. 

3 | Amabomvu. Esibisini. 
4‘ Amacunu. 


Class 4. Tribes which entered Natal during the first five years of its establishment as 
a British Colony, or whose Chiefs entered during those years, their people having done so 
before them; including a section under the Chief Mavovo, classed under No. 4, the 
Amaswazi, which entered at a later period, in the vear. 


No. | TRIBE. No. | TRIBE. 
1 Bokazi. 4 | Amaswazi. 
2 <Amadube. 5 | Unxumalo. 


3 _Amangve. 6 | Amazulu. 


List of aboriginal Tribes now in the Colony, and which were in the country as Tribes 
or fragments of Tribes, when the emigrant farmers first arrived ; of these Tribes or fragments 
of Tribes, some were under the direct rule of Dingaan’s Captains of Kraals within that part 
of Zululand Proper, which is now included within the limits of Natal, others were living to 
the south of this line of demarcation, more properly called Natal, generally acknowledging 
Zulu supremacy but avoiding all direct connection with the Zulu government. 


| | Where they were when the Boers came over 
| the Draakenberg in 1838. 


| Amacele ................ some on the Umlazi River, but most in 
Amampondo land. 
2 ~ Amandelu ............5. _ do. do. do. do. . 


3 Amahlongwa ............ - do. do. do. do. 
4 . Amasomi ............0,, in the coast bush, Umkomanzi. 
6 Amanhlovu............. fragments under the English at Port Natal. 
8 « patil 504 cies yatowwws Bluff of Port Natal. 
10 | Amanganga ............ at that time included under No. 1. 
13 Amadunge .............. a portion with their chief Donsela on the 
Umzinto, the rest had fled with Nos. 1, 
2, and 3. 
14 - Amancolosi.............. under the Krans Kop. 
15 Tshangase. .............. mostly in Zululand as at present defined, 
| some with Dr. Adams. 
16 Amakabela........ eink in their present locality. 
17 , Amapepeta.............. ' some in Zululand, some under Ogle. 
18 _ Amazondi .............. Zwaart Kop locality. 
19 ' Amanxamalala .......... ; some in Gwaart Kop location, others under 


Sotobe a Zulu Officer at the junction of 
the Mooi River. 


20 | Amampumuza .......... Zwaart Kop location 

21 | Magenge... ............ a branch of the Impanza their ancient resi- 
dence where they now live as tenants. 

93 _ dAmafunze .............. _ Sources of the Umlazi, as at. present. 

29 Amanyamvu . .......... | Table Mountain near Pietermaritzburg. 

35 - Amabombo..............) fragments on the coast under the English 


country. 

40 Amahlubi .............. Umzinyati both banks. 

42 Amozizi ................, late Matyana’s location below Job’s Kop. 

43 Amakuze................ behind the Indaleni Mission Station with 
their chief Bazwana. 


44 Abatembu .............. Buffalo River both banks. 


| 


424 NATIVE LAWS AND CUSTOMS COMMISSION. 


N | Trib Where they were when the Boers came over 
= i the Draakenberg. 


77 Amapumulo ............ fragments under Ogle, but most in present 
Zululand. 

78 Amaqwabe.............. do. do. do. do. 

79 Amanyuswa ............ some branches in Natal, others in present 
Zululand where their chief was a Zulu 
soldier. 

80 | Amaqadi..............6. rartly in Natal, the rest in the present 

Zululand. 

81 | Amaosiyane ............ some under Ogle others in present Zululand. 

83 | Amahlala ..............: Zwaart Kop location. 

85 | Emalangeni ............! included in the Izinkumbi on the Um- 

| twalume. 

88 » JAIMAKANY A: cei0d ctnenace Gas people in Natal, Chief a soldier in the Zulu 
army. 

89 | Amamemela ............ under Fodo between the Umkomanzi and 
Umzimkulu Rivers 

90 Enblangwini ............ on the Umkomanzi, numerous on the arrival 


of the Boers, some under Zulu officers in 
the neighborhood of Weenen. 
91 Amapemvu.............. at that time included in No. 88, and found 
by the Boers where they now still are on 
the Bokondweni stream. 


List of mixed aborignal Tribes, that is, fragments of various dispersed Tribes which 
' were in the District on the arrival of the Boers. 


Oe a A a ccc eae 


| 


\ 
! uO Where they were when the Boers enter 
No. . Tribe. J Natal in 1838. “ 
4 | Amaduma.........0000. ' where they are at present. i 
2 Izinkumhi ............ do. do. under Fynn. 
4 ET GIANG: a tchcscasatvie vs acai ansic ldo. do. under Ogle. 
5 ADAUWliaceieinewie ets , a branch of No. 1. 
8 | DG D6 erik hd ina oo wes ' where they are at present under Ogle. 


Note. A portion of Nos. 2, 4, and 8, had not returned from their flight into the Amam- 
pondo country in 1833, to avoid Dingaan’s army. 


Tribes not aboriginal but which had entered the District at different times, and portions 
of which were in Natal when the Boers came. 


De SS SS Az ata taeda aaa teas acm a 


; Where they were when the Boers entered 
r | i ( 
No. Trihe. Natal in 1838. 


1 i Abasembo.............. _ Aportion under their Chief Umsengi was on 
| the Hovu and Umkomanzi near 
| Mount Misery. 

5 Amangwana............ A few individuals of this Tribe were under 

| x — woot residing at the Port of 
Natal. 


ae a a 


Nore: From the foregoing it will be seen that of the 43 aboriginal Tribes which 
now occupy Natal as distinct Tribes 34 were in Natal either as Tribes or fragments of 
Tribes when the Boers entered what is now the Colony of Natal in 1838; and that five 
collections of various dispersed Tribes had also then been formed and inhabited where they now 
still reside. When the emigrant Boers came in 1838 the Zulu Government occupied the 
whole of the valley of the Tugela to where it meets the grass country in the Counties of 
Weenen, Klip River, and Umvoti; the Dutchcamp was not many miles from the present 
* village of Weenen, where Umgwagwa. one of Dingaan’s chief officers, resided, and it was to 
him the farmers of the camp applied for information regarding their countrymen Pieter 
Retief and his party during his absence on his fatal visit to Dingaan. 
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A tribe of cannibals inhabited the region of the Sunday’s river, which were ‘dispersed by 
Dingaan the year of the arrival of the Boers. 


The Bushman’s River was occupied up to the wagon ford at Estcourt ; the Mooi River to 
the lower Waterfall, ¢. ¢., the whole of Pakade’s present location and the valley of the Mooi 
River opposite and towards Grey Town to its junction with the Tugela and the whole 
valley of the latter dowa to Krans Kop; the right bank was forbidden to be occupied lower 
down than this, but notwithstanding this prohibition single kraals or villages did occupy it 
down to near the coast. 


The whole of the late Matyana location was also occupied, so was the lower part of the 
Sunday’s river where it runs between the Job’s Kop and Umhlumayo mountains. 


All this country above described was occupied with few exceptions by aboriginal Tribes 
which had formerly lived there and in other portions of what is now Natal. As a rule the 
population of the Tribes inhabiting the country above indicated, became Zulu subjects 
immediately on their being conquered or received as vassals by Chaka; he put to death the 
chiefs of some, but others he allowed to rule their own and other Tribes under him; the 
circumstances which afterwards desolated the territory of Natal south of this Zulu occupa- 
tion, sent thousands of refugees from the destroyed tribes of Natal, to seek food and shelter 
among this comparatively undisturbed, but aboriginal, population of the valley of the Tugela 
and its tributaries ; such accessions rendered the chiefs spared by Chaka powerful, and as 
Dingaan thought, dangerous, because they would naturally sympathise with that portion 
of the newly created nation which regretted Chaka’s violent death. 


To remove so obvious a danger, Dingaan succeeded in putting all thése chiefs to death 
within the first two years of his reign, and placed Zulu officers of his own appointment to 
govern this mixed population, which, were it now possible to analyze, would probably have 
included individuals belonging to every aborignal Tribe of the present territory of Natal. 


; 7 
List of nine Zulu Captains of Kraals who were in charge of Natal Tribes and where 
each resided at the time the emigrant farmers entered the District. 


Zulu Officers in charge of certain 
age of the present Counties off Where these Zulu Officers resided when the Boers 


ip River, Weenen, and Umvoti, came in 1838. 
when the Boers came in 1838. | a 
Pe NGM WALL t¢-see ee ten a a | Ingome River, a branch of the Impanza above Grey 
Lown, Umvoti County. 
2 DOLODS: ascrwivadtinaneee x Inadi River, at present farms of Philip Nel and Henry 
Pinson, Umvoti County. 
8) Manjanja- ices ek cndeta Governed the Amakabela Tribe where they still reside 


4. Nombangen .............. Pakade’s present location, Weenen. 

5. Umgwagwa .............. | Present site of Weenen. 

6. Mangondo................ ' Theunis Nel’s farm Mooi River Ridge, Umvoti 
| County. 

1 DORUIOCH. einiecetilus ceed ae Blue Kranz River, Weenen County. 

8 


eUMISIONG: 2 Suen sa yaa ee Present location of Somhashe, Umvoti County. 
Q, Untabela ............0005 Impanza River, Umvoti County. 


When hostilities broke out between the Boers and Dingaan, the latter at once ordered 
the population on the Natal side of the Tugela and Buffalo to move and concentrate on the 
left bank; the people objected to leave their corn. Dingaan saw upon further consideration. 
that to concentrate the population would be to deprive him to a great extent of information 
respecting the movements of the Boers, for he said ‘‘ We shall not hear of the enemy until 
he is upon us,” and he immediately countermanded the order, and the people with few 
exceptions retained their position; the policy of the Boers was to meet the cnemy’s 
organized forces, so that the general population was not much interfered with. 


When the Boers arrived in what is now Natal in 1838, all the broken and bushy 
country, as well as all the forest country, was, asa rule, uccupied by natives in larger or 
smaller parties according to the circumstances of each case, and all the open country not ; 
this was the natural result of the political condition of the inhabitants with regard to the 
Zulus: under such circumstances it will be obvious, that it 1s impossible to name all the 
localities occupied by different tribes, or to decide that any one locality was the only 
spot which any one Tribe occupied. 
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Nov. 10, 1843. 
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Names from which 


Mr. Cloete’s Schedule of aboriginal Zulu Tribes settled in the Natal Territory dated 


| 

Names of Chiefs. | they descend, | here located. Remarks. 
Makitikili. Kali. ————~—,—s« US msslanggaa. 
Umnini. Amazuba. Bluff near Natal. Almost all these Tribes 
Zingolili. Embo. ' Umkomaas. are few in number, the 
Um ee Amakie. | Near Port Natal. largest numbering about 

Amsekola. | Ditto. 300 or 400 persons of 
Donssila: Amadomgi. _ Unmzinto. both sexes. 
Tomi. Ditto. ' Umtaphina. They are quietly set- 
Umsoala. Amaniqua. Near Port Natal. tled down upon places 
Tried. Amalanqueen. - ‘3 long since occupied by 
Dula. Amadula. FP > them, cultivate land 
Soli. Umslangu. és - extensively, or are em- 
Maslaume. Amafootie. ‘s - ployed by the day or 
Makoote. $6 re ” week by neigh boring 
Gungatie. | 5 ¢ ‘i farmers. 
Massingan. | - Near P. M. Burg. 
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